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ACT OF STATE— Cession ot‘ lenilorj. See 
Cession oi* tiTriUry. NAVAK VAJKSJNCJl 
JORATAKSINUJI v. SFCKETARi OF 
STATK fur JNDIA « , 317 

ADJUbJCA'JlON ORDER, appeal aflainsl- 
Notwe ort the Official Assignee— English 
practice followed.^ Jn •oppenls ^ei^ainst 
an rfjrder of ndjudicntioJi ,notioo of Uio 
appeal whonltM>e herved on 1 lio Ofjjcial As- 
sij^nae. In Tfi* Webber .Y. Ex parte Webber, 

*.K. LM M D :113, followotl. hHiai-* 
KAHANDAS KJJE.MKA v. JIUHIHI X 
I'ATEKPCNIA ... ... ... 884 

AMVEHSE’ FOSSKSSION^ when ac- 

title by. See under licensee aKO- 
DOTH AMIUJ NAIK v. SPXKETARA OF 
STATE FOR INDIA ... .365 

AGREEMENT to stifle Criminal prosec ulion. 

See Contract Act, s 23. DWIJENDRA 
NATH MIHXICTC v. GOPTRAM OOBIN- 
DARAM ... ... . . .. 855 

ANTEN C'ItjAL promise followed by marrl- 
age, if ripens into contract whicn is valid 
and binding.]. Prior to his daughter’s mur-* 
riage the l‘luiutift proini.sed to make a gift 
•of a cortaiJi tiouse to his daughter and thia 
brought al)out her marriage, whereupon 
E^ho was put lb possession of the house 
which she and her liugband occupied for 
a considerablo time until the sale of the ^ 
house by ’ tier. The Plain till' executed ,an 
unregistered deed of*gift in favour of hia 
daughter sometime after she came Jo oo- 
cifpy tho house: Held — That there was an • 
antenuptial iiromise by tho Plaintill nhich 
became a binding contract when the marri- 
age followed. Such contracts are valid • 

. and binding and the Plaintiff was estop- 
I>ed from urging that the Dbfe^ftant could 
not resist his glaim for recovery, the trans- 
fer not being evidenced by a registered deed. 
PRAN MOITAN DAS v. HARI MOHAN 
DAS ... ... ... ...889 

APPEAL, forum of — Suit properly brought 
in Munsifs Court— Mesne profits when ass- 
essed exceed Munsif's pecuniary jurisdic- 
tion, See Civil Courts Act, sec. 19. rilDYAe- 
DHAE, BACHAR v. MANINDRA NATH 
DAS^ .... ... ... ...869 

, against adjudication order— Notice 

on Official Assignee. See adjudication 
oMer. KKEMKARANDAS KHEMKA v. 
HURIBtJX, FATEHPUNJA .885 

Compromise, order recording, fol- 
lowed by deerfe— Order, if may be appealed 
from after decree passed— Appeal eogainst 
decree. See compromise. THE BENGAL 
COAL COMPANY* v. APCAR COLLI- 

LTD. 928 

arbitration award, decree in terms of 
•^Suit to recover property allotted by 
awardj ff He*,] An arbitration award al- 


L • 

f ARBrmATlON AWARD-concld. 

lotted certain laiids^ to l*laiutilf and certain 
otiicrs to llc'fendant and Ti decree was 
pas!^‘d in terms of the award. The Plaxn- 
tifl' instituted the present suit to get po3-‘ 
session ol certain lands wImcIi he alleged 
were his uiidei* the award and of which 
the Defend anti had remained in unlawful 
p .sFe^sl(>n : Held— Thuf tho suit did not 
lie, tln> FlamtidVir remedy being by ap- 
pliv’ation for executioij within the time 


allowed by law. RALV SASl SElvIJAR- • 
ESVVAR liOY v.^ALlT MOHAN MITRA 633 


ARlirrRA'riOiN, in execution proceedings. 

See Civil Prucecluie Code, T. Vt'ANG v. 
SONA WANODl • ... • •. ... 88C 

Altt’ORNEY, disciplinary jurisdiction over— 

• —Breach of auty by attorney, not involv- 
* * ing moral turpitude— Attorney’s duty ai 

ofheer of Court and to his client— Incor- 
porated Law Society, action by, to bring 
the matter to the attention of the Court 
—Competence of the Society.] An attor- 
ney obtained Rs. 3,250 from the Sheriff 
• on tho express undei-staiiding that the 
money Avas due to I ho landlord, a certain 
chaiilalile trust, for a godown reiiliHl by 
his client for 10 months at Rs. 325 per 
montli, to keep furiniure attache^ before 
judgment on Ixdialf of hie client, but 
instead of paying# the full amount io the 
titist, the attorney paid tho money io his 
client tor payment to tho trust, bin sub- 
sequently upon instruction fioni Iiks cliient 
wrote to the trust denying liability in the 
matter on tho ground I hut his client did 
not engage the godown but that, as a ' 
matter of grace, on instruction from his 

* client, ho was sending Rs. 474 wdiich his 
client considered was a very handsome 
donation to charity: Held — That the at- 
torney ought not to have made him,smf a 
parly to the course adopted by his client 
by addressing the Helter to the irust, but 
should have insisted on the client paying 
the monoy to the trust or refuiiding»it to 
the Sheriff. Being an officer of the Court, 
he owed a duty to the Court a« w%ll as 
to hi# client There wa.g a breach of duty 
which tho attorney owed to |iJio Court, 
though his conduct did not involve any 
morid • turWude. Held fDrlher-Tliat 
when the matter was broi^lht to tjo notice 
of the Incornorated Raw So^ety, il was 
competent to and proper the Society 
to bring the matter •to tho attention of 
the Court. IN THE MATTER OF TWO 

attorneys - .w... . ... • • 

BATWARA PAPERS, evidentiary value of.] 
EntriPw in llateiara papers prepared 
the Estates Partition Act are ''.-duable ^ 
pieces of evidence. CHATR.^ ««9 

CHiDWDTTnRy v, BABAIt ALI .. w 
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OBNAMI—Presumption of advancement—^ 
Purchase of property in, name of 
C^e that purcnasu made to effectuate 

ahtenuptiar ayreement— Protf by oral 

c^iocnce— Contemporaneous written^ evi- 
dence to corroborate sample. | A piircliaise^ 
in India by a native of India of tiroperty 
in India in ibo name of His wife nn- 
explaiiKid by oilier pro\;ed or admitted 
facts is to be regarded as a beryimi 
transaction bv wHicH the beneficial interest 
iti the properff ie in* the husbdnd, al- 
though the ostensible title is dn the rrife. 
The rule of the law of England that such 
a purchase bv the hdsband in England is 
to be nsaumed to be a pu^ghase for the • 
advancement 'of the wife 4 ®®® appiy 

in India. Gooeekrist v. Gungapersaud, 

6 M I. A. 53 n854h t'zhur Ali v. Ultaf 
Fatima, 13 M. T. ,A. 232 (18G9) and Silas 
Kunjaar v Desraj Ranjit Singh. L. B. 42 
1. A. 202- a. c. h'L'B. 37 All. 557; d9 
C. W. N. 1207 (1915), referred to. 
Semble:— An nutemiptial agreement 
may be (^rallv , proved f in an Indian case 
but generallv when it is disputed it 
would be unsafe to decide ,in its favour' 
upon oral evidence alone unless there ia , » 
contemporaneous written evidence to 
ooTTobnrate the Pral evidence. SUBA 
•LAKSHMI\H CHETTY v. BOTH AND A- 
BAMA PILLAT ... ... ...1013 

HENGAL ALLUVIAL LAND SETTLEMENT 
ACT (XXXI of 1858), s. 2— Diara proceed-, 
ing — Accretion to estate, assessment of 
revenue of— Bengal Land Revenue Settle- 
ment Regulation (VII of 1822), s. 9— 
Determination of rent of accreted land of 
tenant sunder Act XXXI of 1858 or Reg. VII 
of 1822, if valid and binding on tenant— 
Proper pro 3 odiirc — Bengal Tenancy Act 
(VIII of 1885), Chap. X, Part II, or s. 52.] 
Where certain lands which formed an 
accretion to an estate were brought under 
diara operations and the same were foimied 
into a separate estatev-and settled with the 
proprietor, and the revenue authorities in 
the course of the proceeding fop assessment . 
of the revenue determined the rent to be 
paid by a tenure-holder for lands which 
occrjttod to his tenure, and on the basis of 
that rent the proprietor (settlement- , 
holder) sued the tenure-holder for renti ‘ 
Held— Thht ihe Plain Aff was not en- 
titled^ to reeov(‘r the rent cl.'umed as there 
was no liability on the Defendant to pay 
the ^ont Bottled by the diara officer. In 
order to‘niako the tenant liable for ad- 
ditional trent for accretions to his ’tenure 
such rent'Snust be settled under C?hap. X 
of the Benunl Tenancy Act (Or the land- 
lord. must take proper procefit.lings as to 
bring ifito opetatioji sec. 52 of that Act 
or any othe'j appropriate provision of the 
law. Under Let XX^l of 1858 or Reg. VII 
of 1822, the revenue authorities are em- 
imvered orlv to ascertain and record, the 
fixisting rights ‘and Niot to settle the rents 
payable bv tenants to their landlords, and 
00 the determination of Anrh* rent under 
the said provisions is not binding on the 
. , tenants. iDFTB ENDBO CH BAT . v. 

NAWAB KHAM HABTBULLAH ... 505 


f » ' .r ' Pag^ 

BENGAL MUNICIPAL *Ar!T dll. B. C.. of 
.1154), s. 245— Improvement of busteo— 
f opntainina pucca buildings, if comes . 

wiUtjn the operation of the section.) A 
Muivcipality * m oompeteht deal 

with a collection or blocks of huts ^nder 
sec. 245 of the Bengal Municipal’ Act 
even though within the area' which is 
locally called a bustee there may be 
' pucca buildings. NAYAN MANJARI 
DASSi v. UHAIBMAN t)F THE COM-. 
MISSIONEBS OF THE llOWBAH MUNI- 
CIPALITY ... ... . ... 445 

BENUaL. iEiNANCV ^Cl (Vi 1 1 of I86J/,, 
secs. 11, 12 — Barxiatiii lease— Stipulation 
in ka{)yiiyat hypsicnecaLing otner properties 
to secuFe payment of rent and perfor- 
mance of obligations of lease— Stipulation, 
if ceaseS to be operative Upo‘n • transfer of 
< lease— Effect of transfer on liability to ^ay 
rent, etc., and on personal covenants— stipu- 
lation, if offends against rule of perpe- 
tuities.] When the transfer of a- perma- • 
nent tenure is tompJete under sec. 12 of the, 
lierK^al Toiiarii^y Act, then, if the vendor's 
liability is one consequent on the privity 
of estate, that ]iabilit.y ceases. Kristo 
Ballav Ghose v. Kristo Lall Singh, J. L. B. 

16 Cal. 642 (1889; and Girish Chundor Guha 

V. Khagendra Nath Chatterjeei,, 16 C..W. N. 

64 (191J), referred to. The same p^nciplo 
liavibg been applied to the original lessee, 
the liability of the lessee for the rent 
mises upon ' such transfer^ Hemendrp 
Nath Mukerji v. Kumar Nath Roy, 12 C. 

W. N. 478 (1908), referred to.- But the fact 
that the original lessee ceases to be tenant 
upon such liauhfer doe® not absolve him 
from his personah convenonts. Rupchand 
Ghose v. Narcndra Krishna Ghose, 19 C. 

N 112 (1914), referred to. Where the 
lessee by his kabuliyat hypothecated cer- 
tain^ other projierties to secure the due 
. payroeAt ff»r till time of the rent roservlid 
and the performance of the other obliga- 
tions arising thereunder, and there wae 
' nothing in the kabuliyat to indicate that 
. the security would be extinguished on the . 
lessee’s lihbili^y to pay the rent ceasing 
with the transfer of the lease; Held- That 
security created, by the’ Kabuliyat upon 
the hypothecated properties was not extin- 
guished in consequence of the transfer and 
the acceptance of rent by the lessor from 
the transferee. Bijay Chand Mohatab T. 
Sarat Chandra Adhya, 29 C L. J. .476 
(1918), distinguished. That such a security 
fs not repugnant to the rule of perpetui- 
ties and can be validlv created. ICANAI 
LAL GHOSn V. BASANTA BEHARI 
SEN ... ... ...1020 

— , t. 50 (2)— audi- 

tion. whether tenant held at a uniform rate 
for 70 years, whether of fact or taw— Slight 
variation in rent. If affects .presumption.) 
Before^ a presmuption under sec. 50 (2) 
of the Bengal Tenancy Act can be raised. 

It must be found as a fact that the ttnant 
has held at a uniform rent or rate of rent 
for 20 year®. This question is a question of 
fact and not of law and not even of mix^ 
fact and law, upon whiph tlie finding 0 
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BENGAL TENANCY ADT— Mntd. 

the Court of Arst ap(>oal ib coAcliositei 
Paran • Chandra Sow y Kanta*** Moharf 
Mailik, 39 C. L. J. 437 (192^ fSatis Ohan- 
dra'Biav/at v. Nil Madlwlx Sana, a? Ci 
L. 7.* 698 (1922) and Moffini Kanta Saha 
Chowdhury v. Preo Natfi Neogy, 1, L. li. 

49 Cal* im\ a. c 35 C. L. J. 309 (1922). 
referred to. A slight variatiati in tlie ient» 
ov^n though unexplained, does not deprive 
,the tenant of the benefit of the presumption 
under' sec. 50 of the Act. Tara Kumar 
Ghose .y* Kumar Arun Chandra Singjp, 36 
C. 'L J J89 (192^, relied on. ALl- 

MUPJDIN -MOLLAH v. K. S. liONNEllJEE 500 

. 4S, 102 (W, 115 

and 50— Entry of “ settled raiyat^' in re- 
cord-of-nghts, effect 8t — Presumption 
under 50>*rf ousted by s. 115 when such 
entry is made— S. 30, enhancement of rent.}* 

The ^ Appellants weie lecordod as settled 
ruiyaU in the lecord-ol-rights which was 
• finally published in 1888. About 35 years 
after the landloids sieed lor cnhaiuemcnt 
*of ^ rent: Held— That the eiitiy in otlie 
record-of-nghts meant that the Appellants 
were merely occuifiincy raiyats not holding 
at fi\ed rates and that btuiig so the meie 
fact that the landlords did not think fit to 
enhance tlio rent binco that record was 
made "cannot he deemed to laise a pie- 
sumptiou ol fixity of lout in favour (A the 
Appellants. The making of an entry of 
** settled raiyats ** was a sufiScicnt ccmpli^ 
ance with see. 102 (b) and when such an 
tfiitry was made in the rccord-ot-iights 
the presumption under sec. 50 ol Ihc Act 
was ousted the opeiatton ot sec. 115. 
Kftmaluddin Ahmad v._ Kumar Ramanand 
Singh, [1924] Tat. l (1923), distinguished. ^ 

If the entries la the record-ol-iighls^do * 
not recoid parliculhis under the ino- 
visions of esec. 102 (b) or do not record 
them righily, then '-cc. 11^ ha*^ n<f lippli- • 
cation and the presumption under see. 50 
applies The pixivisions ot see. 102 aie not 
mandatory, but provide that certain • 
matters may be included either without 
or in addition to the other parttculars sot 
out in the section. MOFIZUEDIN 
CHOWDHTJRT -v. R^JENDEO NATH 
SANYAL ... . . . . 209 ' 

sec. 10SB, sub- 
tec. (3), entry in record-of-rights 
regarding existing rent, if can l|)e rebutted 
by evidence of matters apparent on the 
face of the proceedings of the Revenue Offi- 
cer liilV«elf--Sec. 102 (e). determination d! 
rent according to instructions of superior 
officejb legal ty of,] In determining the j 

Misting rent under sec. 102 (e), Bengal , 

Tenancy Act, the Royenue Officer, though 
he had releyant eyidenoe before him. did 
not awly Jiie own judgment thereto but 
applied the principles which had been 
foraulated toz hia ^idance by hie superior 
In some subsequent suits for rent; 

pMsnmption under sec. 

RwB (3) may be rebutted by! either evi- . 
oenoa osteal to the settlment pioceed- j 
JW or eyidence 4if matters apparent on 
face ^ those prooeedintrs. In the pre- 
^ VOf/ JltertMBant it i^e Re^nue 
o«eWa reaa^ .|0O of the 


INOAL TENANCTY ACT-contd. 
litat showed that he did determme the ex- 
isting rent, and did not apply his own 
judgmaat to It he consideration *of the evi- 
dence before htfn but applied the piin- 
ciples which* had hceu toimulated ior his 
guidan^ by Jug superior othoer. In the 
circumstance the lent that he had deter- 
mined was not# the rent actually Tpajable 
bu^ an imaginaiy *ient. Bogha MdWer 
V Ram. Lakshman, 27 O *L. J. 107 (1917), 
followed. Secretary of State v. Nitya 
Singh, I. L* R «1 Cal. 38 (1893), Luchml 
Pershad v Ekdoshwgl Singh, 13 C. W. N. 

181 (1908} ancL Sheonandan Pershad Sukul 
V. Bacha Raut, 9 C L. J. J284 (1908), re- 
ferred to RSMAfNATir SATT v. OFFI- 
CIAL TRUST I5K OF TIFNGAL 817 

^ stes. 105, 105A— 

Suit by landlord for additional rent ii^ res- ^ 
pact ot additionat/a-ea^Decision of Special 
Judge appealable ^0 High Court when ques« • 
tion of principle as to basis upon which 
rent is to be settigd is involved— Duty of 
Special Judgs to settle juSt ana equitable 
>rent irrespective of contract between par- 
ties— “Kiiod Kh.ibta n.il."’ if of 16 cubits 
or 14 cubits— Find I nij as to the length ot 
such iial. a finding of fact when such 
finding is based on evidence and nut meie- 
ly on const! uclion of luibuliyat ! T'ho Ap- 
pellanU weic I Miantti uudvii tJie Itc^puu- 
dentb who su'd loi aclditioiial leut i‘i leb- 
pect ol additional aica in the dcwl 
kabuliyat it wa:^ btipuliiled that ior excess 
lands lound on measuicmoiit the tenant 
would pay ^eiifirate rent according to the 
khod khasta nal and khod khasta a ate of 
tho Pexjiaiia. The tonaiita contended that 
the khod khasta* nal meant a pole of 16 
dibits while tho landlords con tended that 
it wtija one of 14 cubits. Tho bpecial 
Judge in revorbing the decision of the Set- 
tlement Odioer aecepled the latter con- 
tention' Held — rii.it^ theie being nothing 
in tho kabuliyat lor guidance as to tho 
projier moaning of the expression “ khod 
khasta nal” ovidonce wms admifasible to 
show what the expression meant m the 
zemiudary m "luestion and the findmg of 
tho Special Judge based on evidence was a 
finding of fact binding on the High CJourt 
m so(ond appeal.* Wheie the dfcoi^ion of 
the Special Judge does not meiely settle 
a I’eut but involves EJoinc question of* prin- 
ciple os to the basis upon which rout is to 
be settled the dor ision of tho Special ffud^e 
is aptfeal-iblo to the High Couit. That in 
coming to a decision under seo#J05 of tho 
Bengal Tenancy Art, the Special Judge 
would censidibi the rate of rent mentioned 
in the kabuliyat but if ^lie findg that a 
strict adherence to thS rate gientloned in 
the kabuliyat would make thoi^ent in excess 
of what ho considers •a fair and equitable 
rent he is bound by the terms of sec. 105 
to *10 adjust the rent.» irrweetivo rf ftny 
oontraci between the parties, as to jnjk® 
it iust 49nd» equitc.blo. 

KFM4R RAY V, ARUN ClfANDKA 
SINGHA ... IS • ^ 

: — , — , siti. 105, 109— Ap- 
plication for lettlement tff fair rent undOf 
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BENGAL TEl^ANCY .VCT-wndd. ' • 
tee. 10& withdrawn with leave to sue in 
Civil Ceurt— Effect— Suit for enhancement, 
if Met.] Pir Cunam (Su lira ward v, disr- 
santiiifs)— W’ lien on applioution tor eettle- 
ment of T'<^nt i.-; made luidir sec, 105 of the ^ 
Beni^ai Tenancy Ao-t and tsubsquently with- 
drawn, thoii^rh iiitJi the permission ol the 
Court f/.suit on the s.^me suteject-matier (for 
euKanci'ment ol rent) is barred b\ ^ho 
provibioiifl of {?o% 100 of tlie Bengal Tenancy 
Act. riTENA fJHANDh’A CHATTERJI 
V. NAKBNDRA NATH CHO\fl)IlURt . 755 

• ~ • I iou--i.Jiur, 

meaning ol— Reiormaiions* lu situ, it 
’‘ ohur. 'j Tlio- word “cn^r'' abcd in sec. 

I mo lienifai ^’enancj • Act mubi ».i- 
understood m iLa oruiu.uy sense ol land 
Awi'Anua uy Ua\L<il actimi. that is lu sa>. 
it ly im word lulei’iliuj Lo the eJiaracier or 
' tuo fiuU. and not tv*tnuh^ito ol the dep^vS^L. 
Lands which arc relonnaiiuns in situ wculd 
be cnur lands itiiiii LJio .s(*cliuii. (^ilAiN- 
DKA IvUAlAK AJCa V. JlUAN KHIbhJSA 
NATil iVlJ^llAJAN ... ... 2^) 

BU/LDINC CONTRACT— Stipulation to deduct 
commission on agreed rates ol payment ^ 
on completion— Aiierition in the worK sub- 
stantially increasing it in size and 
dimensions— Stipulation, if applies to it.J 
in a buildiiiy contract under winch a parti- 
cular building of given size and dime lesions 
was to be coniplcicd wit inn a your it was# 
stipulated that at the hiial adjustment of 
accounts, 10 pel* cent, of tlio scheduled rates 
for articles .supplied W'hate\>r their co.st had 
been v'ouid bo deduited from the amount 
found duo to the builder. But as work 
pi'ugressed, the dimensiotis of the work 
Were nearly doubled so that it could not 4)6 
and was not completed within a. .year: 
Mc.d— That the lailupo to complete dunng 
the year was not due to any fault ol the 
builder and the Btipul||tion for deduction of 
commission did not apply to the new con- 
ditions wlilch came into existence subse- ^ 
tjuenily to the contract. SAHU BAM 
KUMAR V. MUIIAMMAD YAQUB ... 461 

BURMtfSi: BUDJJIIIST LAW- Inheritance- 
Partition with sons and daughters by father . 
after wife’s death— Deed apparently of part- • 
nership, really of divisiofi— Ambiguity— Sub- 
seqeiyit conduct, admissibility of— Marri- 
age after partition— Clam: to father's in- 
herit^,nce^ against step-mother, if lies 
-Wife’s position, that of partner.] Jn the 
Burmese* social and legal system, the wife 
is, to dlUinteiits and purposes, a part- 
ner. U. N.,«a Burman trader, #oii the death 
of his wife M. w^ith whBiii he carried 
on a pi^fi table* bii^iiie.S 3 in nee, and in 
contomplatic^^ of a second marriage, exe- 
cuted with Ws childfen by M. G. a docu- 
ment which purported to he a deed of 
pavtnership. Jhit it contained a number 
of provisions alUjropriatc only to a division 
of family propel ty on the cl^ise of cne 
of the Barents, the subseq^enf conduct of 
the parties pointing the same w^ay: Held— 
That the* deed- was more a division^ of 
rights and interSi^Js than a deed of part- 


BtlllMBSL BVBBiilbi LAW-concItl. 

'.Dto coiKlUct of the parties to a 
contract* reduced into writing miiy hot 
.vai^'W alter but their conduct miiy 
help to explaiii elucidato a con tint* open 
to diJierfciii meanings. The Judiciad. (Jom- 
milteo agreed witli Ibo Judicial Coniniis- 
biuiier ill mccptiiig the authenticity and 
binding cliai’citdcr ot a Bhammathat which 
lays clown that the children liave alter 
partition with iheir fcurviting parent no* 
right in (In* i'roperty letained by the 
lailtMi as agaiiut their step-mother dr step- 
father. MA TJIAUMG V. MA THAN ... 55‘J 

^ ’Succe<si6n 

— • who* is— If confined to son.) 

The designation orasa in the Bhamma- 
thiits is, not liiriited to, a so^.a^^d.’it con- 
notes the oldest or first born child who. is 
•competent lo undertake the responsibilities 
of the deceased paient, the eldest born* 
jf a son, on the death of the father, the 
eddest born, if a daiighter, on tJie death of 
the mother, the othei* parent being living.- 
Jn '^either case the orasa succeeds to’ a 
fourth of (he inheritance on the death of 
the surviving jiarent. KIRKWOOD v, 
MAUiNG Sl\ ... 653 

^ I nheritance 

—Step-sons, if exclude collaterals of step- 
mother— Non-residence with step-mother 
and *Vailure to bury her, if disquil loca- 
tion— Step-mother’s share in her parent’s 
estate remaining undivided fit* her death, 
success. on to— bi each of filial relations— 
Onus.; Accouliiig to Buimeso Buddhist’ 
law, btep-cliilclren arc de!V,*endants and 
jiercssuril^' ou-jt rollatcrals, for by Buddhist 
law proper! V nevei« a.scends so long as it 
can (iescend. But as regards the snare of 
inheritance to which, tho step-mot htu* was 
entitled m her deceased parent's estate 
whic4 ^till leipaiiK'd undivided the step- 
children and the collaterals share half aitd 
half. H is not incumbent on the person 
who proves ihat he is’ an heir to prove 
lurther that In. has not broken filial rela- 
tions in such a caso. The fact that the 
step-childj*^i (tid not live with the deceased 
step-mother and did not bu|^v her, did not 
constitute such a breach of filial ro- 
latioiis as would deprive them of their 
right to inherit Quaire .—Whether in a 
contest between step-children and step- 
graiidchildren, the former exclude ol’ 
sha^o with the latter. Semble:— Tke 
i^trirt Buddhist view* that intestacy is com- 
pulsoiy hits licen so far impinged up^u that 
a Burmese Buddhist is allowed to make a 
Will. MAI;Na DWE v. KHOO H^NG 
SlUiJIN ... ... ... 824 

CALCUTTA RENT ACT (III of 1920. B. Q., 
as amended by Act II of 1923, B. C.. and 
Act I of 1924. B. C.), t. 1, sub^s. (4). first 
proviso— Proceeding pending on 31st March 
1924, for standardisation of rent in respect 
of preBiises, rent of which exceeded Rs. 

250 a month on let November 1918. 'effect 
of proviso on— Statute, interpretation of 
—Temporary Act. extension of. in part, 
if saves pending proceedings under part 
not extended— Application to part of pre- 
mises leased at a whole^ when rent op* 
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CALCUTTA BENT ACT^taritil. 
portionable to part exceeds 

Ttie CalcuUa ILerit Act ill olb JB!w; 

V.» u toiipora-i'y Act, haviujs ex4 

teridttl by file Aint‘uclin|: ^ct H erf 1923** 

B. ( 55 .. to 31.st Mav'.h 1924* ceased 1o oporute 
alter that, date, and the AmeiidiHi; Act 1 
of 1924. H* C.. extended it lor a lurlhor 
period of thr< 'j yea^!^ only #:> leRardsi pie- 
mises the lent of which did not exceed two * 
liundi’cd iincU lifty niyeejs , 1 . month or 
throb thoufj’ind rupees a year tn tlio 
ist o£^ISovombor 1018 It ceased to operate 
as* I'ORards preiriiscs cairyin;; a higher loiit 
on. that dale and proceed iiij?s for standar- 
disation of rent, even tlioiiyh commenced 
beiioro the 31 it A [arch 1924 and il^fitling on 
that date, were not suveif, there being no 
provision .td that cirect in the •Ainending 
Act. Proceed iiigs ijeiiding on the 31 ‘rf 
Afjyxjh 1924 ill respect of a part of I're- 
mises let out os a whole. 011 the Isl Nov- 
ember. 1918 c»*a»ed to ho maintainable after 
that date if the sha^'c ol the rent alloca- 
<;ed to ilu) jiart upon appoitionmcn^ was 
found to exceed Ps. 250 a month. 
KIJNPAAIUL DIVLIAll.t v. VV. DYKI? 281 
, s. 11. sub-ss. <i), (4) 

and (5J — Deposit of rent with the Rent 
tojitroucr — Tender on tne le-openmy day 
uiter*lhe holidays— I nabiiity to pay owmg 
to retusal to aoiept rent by the casTiier in 
tne Rent Controller’s Office, eftect ot— Pay- 
•ment next *duy, effect of— breach of terms 
of the tenancy by removal of fixtures 
when possession was given up, whether such 
removal diso^ititles tne tenant to the pro- 
tection of the Rent Act, during* the period 
of holding over.] Tlfij tenants occupied 
((M'laiii tiiemises and agreed to pay reii^ 
at Bb. 1.050 for a 4erm of 10 years miidcr 
u lease, dated the lOtli April 1911, cc'in- 
/oencing from 1st Januam 1911. #Jihe. rent 
was payable on the 5th of every month. 

'ITie lease expired on 31st of December 
1920 and the tiiuhiits continued to renium 
in ijosj-ession u-ntil Slst January 1923 when^ 
they vacated tho premises, July 1920 
the landlord had given notice to ^'acato 
the prenuseii ^as the Maine was rin^uirocl 
for the purpo.Mo of rebuilding, and bad ic- 
^ »««t after December 
1920. I he tenants, in conseipience, depos’- 
^ ted Rm. 1,155 a month being the standard 
rant payablo in respect of the premises to 
the Controller of Bents regularly. Tender 
of the rout for September 1922 nuido^ou 
the &th October was refused by tho land- 
lorn, and the offee of the Controller having 
remained closed on account of holida.^s ftxmi 
beroro the 19th October, thn tenants sent 
thoir clerk to deposit the rent on the 2.3rd 
October, the day since the 19th 

available for the deposit of rent with the 
Coniioller, but ns on that day there were 
many people waiting he was asked to 
^nje on the following day to iSako pay- 
memt. On the 24tfh the rent, was deiKisi ted 
waa dated 24th October 
1922. The landlord sued for (‘ject:iiJent 
^ .njesjw profilfl; Hel«J-Th.i( the iciit 
5?^?. .0“ the 5th of tho month 

for , which it was puyahlc. 


CALCyiTA ACT-concId; 

As tho laud|wd. ref used to accept the lent 
It was the toty of the leuauU to dep.«a 
tho wut Vfthm Will of the ^uoiilij. The 
depc^ic made 014 tho 24tli tJclobcr under the 
circumstanc^.s aforesaid vuj guud" pay. 
iceiit binder tho Rent *Vci. Tho pj'o- 
vnled that “ the lessees should not ivmuve 
any hxturc, or^ouildiiigs and will at tluj (‘.\- 
im‘atioii or other dJoiier determination of 
liie Miud terni peaceably and i|Uietly sui- 
reiiiltT and yield up to tno lessor the said 
prwii».se8 togctJi*jr wiili all oroctioiib, build- 
ings. fixtures and tlUugs lu good and 
Bub.^tsuiiiul repair *and oondition.^’ When 
• tlio tonaiiti* left the premises in January 
1923, they -iem*>ved certain fixtuics lii 
bleach of the teim« of tcnanc.>. Hold^ 
That tlio fact t-bat tho Defendants Jiad 
committed a bnacli tho covenant when 
ilit^y gave up possession ol‘ the pijpmisc# 
tv as not suHicicm^to TWsentitle them to tho 
protcctinn ol iTie Bent Act during the 
whole ol the period during which they 
were lioJiling o\ cim iiiif.r oi^l of Decem- 
ber i:iU() H 3 I 2 , uniler the circuiiistances, 

^ • that the laiidl-ord was not entitled to any 
. moMio proiits in respect of tlie period 
during w nich. Die tenant wan in iKissession. • 
D M. HAY V. HUNOAIALI MIJLLICK . . 636 

... ^ ^ application 

for standard rent made by tenant, if 
becomes inaperaliYe when he ceases 
to be a tenant— New tenant, if a 
necessary party to the proceeding— Civil 
Procedure Coda tAct V of 1908), Or. 1, 
r. 9. dismissal for non-joinder of parties.} 

A toiianl .ipplied for standardisation ot 
Ills rent, but before the application came 
on fur lioaring he was ejected from the 
nremisoB in inn^uance of a decree of the 
valcutta fc?iua!l Citu*e Court. Sul>Refiuc'ii(ly 
the Bent Conlrolhu' dismissi'd tiie ajjpJi- 
catior, lor fixatiem of standard rent vn the 
gDiiiid that the applicant way n<o longer 
n tenant of ih^ preiiii>es: Held— That 
there is nothing in the Act which iirovldes 
that tlicf application shall become in-' 
operatiy*', although properly made in the 
6rsl instance, bec.iuso .subsequent to 
the making ol the applicalioit but 
before the rent was standardised, a 
change of tenant look place. Tho words 
tenant, if ijiy '' in see. * 15, cl. (4). 
indicate that it is possible that when the. 
time comes for the T?eiit Control lei* to give 
notice of his intention under the Act one 
of tho parties may have ceased Yo no either 
a landlord ivr a tenant. The A<tt doe^ not 
make it obligatory upon the applicant for 
standard isgiion of rent to mike all persons 
interefited ifi rho litigation parties to iho 
proceeding except Die Tnndlordf and this 
vicMv findr support* from iec. 15, cl. (4) 
of the Act which T)rovid(% that the Rent 
Controller shall duiy considoi any applica- 
tion jeceived by him from any penson 
'interested. 'J'he ne# leMant, if he so 
chooses, may make an application to the 
fhmt fn be heard at Jhe time of 

the hearing of this case. Former, Or 1. 
r, 9, C F. C., provicies against the dis- 
missal of a "Hse for woiiiA of proper pa* t'oe, 

F. V. BELLOW V. ft ELKE ... • . 80 
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CESSION OF TEKJllTOKy by. freaty-Act of 
Stat^Reservation of proprietary right of 
iub|acts, if enrorciolc in Court by fatter— 

. ^Mbtequent « co ignition of rififht new 
Aftvfirnmcni, necewity to prove — unus— 
Pleadings— Government, if to flead 

“Act of Stats “-General ijrociamat^on to 
uphold existing rig'htS; if gives subjects 
right lOtenfo»'ce treaty— Potta and kabu- 
Jiyat^ eJCchange of, if .imports confernme^t 
Of farming or proprietary right— Costs— 
Arrangement cf eiecords, -duty of solicitor 
at to.] When a territory acquired by a 
’aovereljjrn etato tor ^tbo first time that la 
^ an Act of Stat'3. It iiKitterg not how iho 
acquiaiiion Jjas beer broujjlrt^ about. It ^ 
may be by comiuest, it qihy be by cession 
^oUowina on treaty. H may iSe by occuptv- 
tion of territory hithertc^^ unoccupied by a 
xocoiffnised ruler. The result, in all 
cases, IS the sanio Any inhabitant of the 
forrit<fry can only^, ffood in th^ 

t municipal Courts ostablisnbd by the row 
sovoreii^n tucli rights as that eovereign 
hosf, through his ofl^cors, recognised. 
Such right? as Ifb had under the lule of 
his predecessors avail him nothing. Nay . 
more, ©von if m a treaty of ces&ion it is 
stipulated that certain inhabilanis should 
enjoy certain riglilH that docs not give a 
title to these inhabitants to enforce these 
stipulations m the inunicipal Courts. 

The right to enforce romains only with 
the High Concructing*' i*arties. Secretary 
of State fer India v. Bai Rajbai, L. K. 42 < 

I. A. 229: s. c. 19 C. VV. N 1087 (1915), 
'.bcretary of State for India v. Kamachee 
Boye Sahaba, 7 M. 1. A. 470 (1859) and 
Cooke V. Sprigg, L1899] A. C. 572, referred to. 

A general proclamation by tho new Gov- 
ernment that existing ri^?hts would bo 
uphold does not confer on the municiiMih 
Courts the riglit to adjudicate as upon 
rights which existed before the cession. 

It can iu any case never prevail against 
exact determinations 4n individual cases 
made upon iavostigaliofi, e.g., in this in- 
stance, that tlio Naik Appelianis^ were not 
entitled ho hereditary rights but might 
be continued as lea'sc-holdors so long as 
they behaved ihcmselves. Once cession is 
admit&d, the onus is cast on the claim- 
ants to shoAV acts of acknowledgment 
which git « Ihom the rigSit they wish txi 
be declarei.. It is not necessary for tho 
'Govommeat to take the plea of Act of 
State. The mere fact that the document 
of title'- held by the Appellants wag called 
a potta and that they executed a Kabul* ytat 
in similar tgyns is not conclusive of tho 
question of whether they were more 
lease-holders, farmers of ^evenvo, or 
were^ true proprktors paying a jamma- 
bundi to the c^verlord.'- for the term potta 
might quite apn^opriatfdy be used for tho 
instrument liking such jammabundi. 
Animadversions by the Judicial Cofn- 
mittee on the c(^|nfusdpg arrangement ' of 
tho records. Avdinh, had tlie Appellants 
been successful, their liordshins would 
not hav©^ <ijositalcd to pnnaJiso by dis- 
. allowing In toto tho solicitors* fee for 
peruBlng thb reooiid. NAYAK VAJESIN- 
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CESSION, OF TEI®ia!61lY-concld. 

GJI JOliAVAiSSfGJI V. SECRETAKY 
*OF STAiVJ %'OH INEIA ... • 317. 

CHAMpji^rry And maintenance, law of, 

if applicable in»lndia— Agreement to charge 
fruits of litigaticfli with moneys advimeed 
for prosecuting it- Fruits dei’iv^ from ‘com- 
promise, if bound. See under' ooutract. 
VENKATA SUHHADRAYYAMMA JAGA- 
PATI GARU V. POOSAPATI VENKAIA*- 
PATI RAJU GARU e ... • ... .57 

CHARS, newly formed— Liability of,' tp 
additional assessment— Reg. 11 of 1Q19, ss. 

3 and 31— Reg. XI ^of 1325, 4tli Rule 'of 
— Act IX of 1347, j Chars lomed' on beds 
of riv6|*^i, provod to have existed at the 
timo of tHe Decennial Settlement are liable 
to bo assessed ^vitb additional reyenue, 
notwithsDiiiding the, fact that*, the 'beds 
>yero declared at the time to belong to 
persons ixs iiioprietors. The Secretary,, bf 
State for India in Council v. Maharajah 
of Burdwan, 1. L. R. 49 Cal. 103: a c. 2G ' 
C. W. N. 319 (Pt C.) (1921). relied . 

mi. blECKEI ARY OP STATE POR INDIA 
IN COUNCIL V. SARAT SUNDARI 
DEBI .. ... ... 195 

“ /• moaning of- 'Reformations: in situ, 

if *'cJ}ur.“ See Bengal Tenancy Act, e. 

180 CHANDRA KUMAR AlCH v. JIBAN 
KRISHNA NAVH MAllAJAN ... ...290 

CllAUGii-^-duit to aeciave u. P. Notes charged 
witn debt— Atiacnment of notes in execu* 
tibn ot money oecree pending § 01 . 1 — Consent * 
decree declaring charge — Priority of claims. J 
A ruoilgageo A hied a suit on Stii 
January i924 against the moi^tgogor B tui* 
a docLaratiou tiiai certain G. P. Notet> do 
bland cJiargod Jor the repayment of his 
/daim ami on 2(ith March 1924 a' consent 
clecro*3 wub pasbcd deciuring buch charge. 
Prior to thij-) suit C, another creditor of B* 
had hlv'La suit <?ii November 1923 for* 
the recovery of certain sum and obtained 
a docree against ii on 7th January 1924 for 
iho imni advanced. In execution of this 
decree C attached the said G. P. Notes and 
in pursuano*^^ of ^the order, dated 3rd March 
1924, the Bi?mo were made over to the 
SlierilT of Calcutta to tho , credit of this 
suit. A applied in execution for 'the sale 
of tho said G. P. Notes by the Registrar 
and prayed that the sale proceeds be paid 
first to him in satisfaction of his decree . 
and the balaKce. if any. be paid to C. Order 
of the Court was that the application be 
grf\utcd. Jogendra v. Oebendra, 1. L. B. 26 
Cal. 127 (1898), Sudindra v. Budan, 1. L. R. 

9 Mad. 80 il885), Deef holts v. Poters, I. 

L R. 14 Cal. 631 (1887), and Thakur Prosad 
V. Faklrullah, L. R. 22 T. A. 44: s. c. I. L. 

R. 17 All. 106 (1894), followed. JOTINDRA* 
NATH DUTT v. DEBENBRA, NATH 
BUTT' ... 731 

CHOTA NAGPUR l^NCUMBERED ESTATES 
ACT (Vie of 1876), secs. 2, 3, 10, «, 13 to 
13, 19, 21— Mantager, positioti and poiifors 
of, with reference to estate— Whether he is 
servant or agent of Government— Agreefnent 
for lease with Governiimt to which 
Manager no party, if ipeclDedlly enfarcible 
—Execution of formal eofitract,:,iwlien con* 
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CH. NAG. ENCUM:. ESmajES ACT-^fonclil. 

dition precedent tp enT^|ility of con^ 

• tnact.j The Manager appolriftd cinder the 
Chota Nagpur Encumbered Esthte^* Act 
is ‘aiune tuliy and completely vested in 
the ^nanagoment of the eft ate and the vest- 
ing in him continues •during the tenure 
of his ofdce. 'Tho owner being exprebely 
disabled from making any oj^ective contract 
with regard to the properly, no other officer, 
whether pohUexl or departmental, could 
occupy the place or enjoy or c^rercise the 
rights of tho disposal of tho e.stalg. the 
manaifement whereof is vested in the 
Manager* and tho Manager nlono. The 
Manager is neither the servant ,nor tiie 
a|i|;ent of another, be that olhei* dither a 
private intervener or a jAiblic or political 
or departpn!nt*ii officer. 'I’h© IV^iiuger is 
himself the princiiial under the statutoi 
and he must ooni'orm in the discharge of 
his' duties to the provisions ol the 
, Act. Where negotiations earned on between 
certain persons and. the officials ot the 
• Oovernmeiit to whicii ilie Manage^, for 
^e time being was no party terminated 
in a letter written by the lieutenant 
Governor stating that tho Government 
would accept a proposal to grant a lease, 
provided that .\n agreeniont embodying the 
term^ was prepared and executed by the 
proper officer representing the (Jogirt of 
Wards; but no such agreement was in 
fact prepared or executed: Held— 'I'liat 
*the ftxecuCion of the agreement by the 
. Manager was under tho terms of tho 
letter a condition precedent to llio forma- 
tion of a bfnding contract, and it wias 
more than a condition precedent, since 
there was no agreement at all to which 
the pershn in titulo deminil, namely, the* 
Manager, was a party such as could bo* spe- 
cifically enforced. Von Hatzfeldt Wilden- 
hurg V. Alexander, 1 €If. 284., 

referred to. SETH HTJKtJM CHAND v. 
RAJA RAN RArJADlTK SINGH ... 342 

CHOUKIJDARl CHAlvRAN LANDS resumed* 

. by Government and transferred to Zemin- 
dar— Suit by zemindar .igaiftst^utnidar for 
assessment of, fair and equitable rent— Lia- 
bility of putnidar to pay rent— Non-payment 
of rent for twelve years, effect of.] The 
Plaintiff who was the Zemindar sued the 
putnidar for assessment of fair and equi- 
* table rent on certain Choukidar Chakran 
lands which were lesumed by Government 
and transferred to the Zemindar: Held — That 
inasnpich as the kabullyat did not shew that 
at the time of the inception of the lease 
the* profit Trom the Choukidari Chakran 
lands was included in the assets on which 
Aha Tent was a.«8essed the Zemindar was 
entitlod te have rent assessed upon these 
l^da. Tnat at tho time of the grant 
the Zemindar had some interest in the 
lands which he could transfeiL to the 
putnidar and therefore from the inception 
of tne putn) tenancy the putnidar was the 
tonMt of those lands and the resumptloii 
by Government and transfer to the Zemin- 
dw* created no new jural relation between 
t^partifli. Tl^ fact that the putnidar did 
lor th^ ly years did 


^HOUKIDaRi chakran LANDb— contid 
not give Mm g. nght by adverse posseesioiv 
to hold tho land without paymeut of 
rent* 0 PR YAM BAD A DEBi v*MUNAil\R 
MUkuUPADLl^A ... Qog 

OIVlLXOLR'PiS JCT (XII of 1887), s. I 9 III 
Munsjf, pecuniary liipits of jurisdiction 
of— Suit tor possession and mesne prutits 
properly brou^i in Munsjf’s Cdurt and 
dgereed— Ciwil Procedure Code (Act <V of 
1908), ss 6 and 15-Or. .M, r. 12, applica- 
tion under, to assess mesrft profits peuduiie 
litw and after •decree, if lies in MuniiPs 
Court where they exceed Munsit’s pecu- 
niary jurisdiction— Itppeal, forum of, where 
, amount as^dSsed exceeds Rs. 5,b00. Per 
Curiam (W^laisiey, J., * dibsoiitjciite)— 
Where a t?uit is properly bix)ught m Lh# 
C’ourt of a Muwiil for recovery of pos- 
Bessioii of Jdiid, aud niesne protils pendente 
lito arc olaiiuijd or a.^sessetl at a sum be* 
^)n(i till- poc^ifiary •jurisdictiori of the 
Munsif, the Munsif lias jurisdiction to fix * 
ffuch /nesu^ profits and pass a decree for 
a sum beyond h*s pecugiary eturisdiction. 

Ino value of biicii a suit for purposes of 
^9 jurisdiction , is the value of tho immove- 
. able iiroperty (plus mesne profits up to tli© 
date of the buit wlieio such pvoatb are 
claimixp. If a suit is righilj entertained 
as wathm tho jurisdiction of the Muiujif 
and a decree passed, his Txiwor to grant 
the proper and jidequate relief is not 
fttl'octed by any event which increasos the 
• the value r,f the relief during tho ikii- 
doncy of the Eui^-. Tho forum of appeal is 
detennincKl by tho value of the suit ami 
not by I ho amount decreed. Per Waliim- 
ley, J.— Meshe profits pendente lite are not 
to be considered in determining the vaJuo 
2* If® purposes of jurisdiction. 

A Munsit. upon an application under 
Or. 20. r. 12 of the Civil l>roeedure Code, 
bv a pi^rson \vJio has recovered a decree for 
possession in .‘lis Court, nia.v pass a decree 
i^r inesiie profits gendente lite up to tho 
limits of Jug pecuniary iurisdiciion. Such 
^ a persfm #for-al;efl his right to ask fior an 
enquiry under r. 12 (1) (c) of Or. 20 
and the fiiuil dcK-rce under r. 12 ( 2 ), if the 
amount claimed bv him makes a resort to 
a Court of superior jurisdiction necessary. 

• in which case ho must institute a fresh 
suit subiPcfc to life ordinary laif of limita- 
tion. BAIDYADHAR BACIIAR v^ MA- 
NINDRO NATH DAS ... * . . 869 

CIVIL PROCEDURE CODE (Act V of 1908), 
t. 11, ExpIn. IV— R(is judicata! construc- 
tive^Ex parte decree for rept, if and 
when operatas as res jiidicala in regard 
to pleas which ought to have^been taken— 
Separate teygmey, plea of, if maintainable 
in future suit.; A ioin% ex paete decree 
for the entire rent* of a iemire against 
all the tenants operates res judicata 
in a subsequent suif against them for snich 
a joint decree, disentitling any on^ of 
them to object to iffie passing of a joint 
decree and estops him from setting up 
the case «Jf n •separate tenancy in respect 
of his own share in the tenure, on Ihe 
ground that this question qf separate 
t»mancy should have bedh raism in d(> 
fence in the rrevions •suit, within • Qie 





tfli 




civil; i>Kd|&UHK CODE-'.-eWittf. 

mpauit^^ Sxp. IV. sec. 11. Civil J’roc^ 
dure Gode, whereby tho decree in the said 
preyioua smit could have beeft debated* 
vuried or aflerted. Madl^udan Shaha 
Miindal v. Brae, 1. L. M. •^al. ^00 (1. • 
B*) (1889) and Woomesh Chandra Maitra 
V, fiarada Das Maitra, J. L. 11. 28 (Ail.' 

17 explained. Tliere^ can be no 

estowoi uj-jainst e slftinte. and what 
Alleiral cannot l>o localised by operation 
of the doctrine res Judicata. Kailash 
Mondol V. Daroda Sundari Dasya, 1. eL. 

R. 24 Cal, 711: ff. c..l C. W. N. 5C5 (1897). 
hot auprovetl. Janiadat Sinyh v. Sera- 
7 uddin Ahamid Chowdhuryyj. L. K. 35 » 

Cal. 979: s c. 12 C. W. 882 (1908). ap- 
giroved. The docisioa in a previous rent 
fUiit, wliether ex parte coniosted. opc- 
rate.s as res judicata in a subseciuent rent 
suit tiven lor a diltcrent period, if it de- 
mdog any quosLioiulvlu^ arises in thq 
^auit or omil.s to doeido .^onf‘'‘*li'nn which 
oURht to luU'o been decided jf objection 
were ialen Jiy a party. .Hiranmoy Kumar 
$haha v. Rtmjan^Ali Dewan, 20 C. W. N. 

48 ( 1915 ), referred to. SAROJLNI DEBT A • 
t.AKBI PUrVA GUHA ... ... 25f 

- s. 11, Expl. IV. 

Or. 23, rr. 1 and 2— Suit by remote rever- 
tioner to declare alienation by Hindu 
widow invalid— Case of collusion between 
immediate rave'-sioner and widow given up 
and no case of title tfy fhmily custom to 
sue made till death of widow pending su^t t 
^Amendment to change suit to one for re- 
covery of possession upon title by family 
custom refused — Dismissal of ^ suit by 

Court with liberty given to Plaintiff to 
bring fresh suit for possession— Order, if 
valid— Fresh suit for po*ession on basis 
of family custom, if lies— Tics judicatai? 
Plaintiffs who were remote reversionerfl 
expectant on tho death of a Hindu widow, 
ono G beinpr the iiiimediato reversioner 
according to law. sued her ffrandsoii J for a 
declaration of the invalidity of a deed of 
irift by the widow t-u the latto and in 
reply to J's defence that G and not the 
Plaintiffs had tho right to sue maintained- 
that Q was colluding with the widow. They 
did aot in tluir pleadings claim to be by 
family custom equal in degreo with G, until ^ 
the widow having died in •the course of the 
suit, they applied for amendment of their 
plaint graying for recovery of possession of 
a certain share on tho additional averment 
that a^ooitiing to a family custom they 
and Q wore equal reversionary heirs. •The 
amendment *iira 9 i*efuged and on the admis- 
sion of the plaintiffs' Counsel that apart 
from custom their suit mugf fail, the 
Cburt dieiii».‘'ed suit, but in the course 
ot the judgm^it the^Court stated. "The 
death of tho la^ has given the Plaintiffs a 
fresh cause of aciionP for possession. I 
leave them to the liberty of filing a fresh 
suit *for posse.ssioii," though there wa^j no 
I application by the Plaintiffs to withdraw 
the suit and ilie suit was •disinissed and 
not withorawn: Held— That to e.stablish 
their title-to impeach the widow’s gift, 
the Plainl'ilfe tnigftt and ought to have set j 


P® CODE-«oi4tt. ^ 

„ the family custom, siAo# 

did ncFteiy on collusion between the 
wido^ and G,. and a subsequent ^suit by 
them io recover X^uasesskm on the l^tren^th 
of the alleged fdlnily custom was barred 
by Kxpl. IV to eecf 11 of the Civil Proce- 
dure (^de. That the previous suit having 
baon di'^mi.ssoc^ by tho Judge he had no 
power to giro leave to iiiijtiluto a fresh 
suit on the same matter, tyiorgcii Pershad 
Singh v. Doorga Kunwari, L. K. 5 1. A.*H9: 
a. c. J. L. n. 4 Cal. 190 (1878). Zemindar of 
Pittaiftiram v. Proprietors of the MUtta'of 
Kolanka, L. H. 5 1 'A. a. I. L..R, 

2 Mad. 23 ilSZS), Mussumm’at Chand 
Koiir \l*Partao Singh, L, K 15 J. A. 156.- 
B, c. 1. J. JC*1G Cal 98 (1888). and 

Kailash Mondul Baroda * Sundari* Dasi, 

J. L. n. 2^1 Cal. 711 ri897). considered and 
obsrTvatioii of Baiierjee, j., in Kailash 
Mondul V. Baroda Sundari Oasi, I. L ' K. 

24 Cal. 711 (1897), commented in. FATEH • 
SINGH V. JAGAyNAni BAKHSH 
SlVt^T n. m , ... ?51 

. s. 11— Second 


suit by same Plaintiff claBning under diffe- 
rent title— Previous decision upheld in the 
High Court on ground of limitation, but 
not on question of title— Declaration of 
title refused in a suit for possession ighich 
was dsimissed as time-barred— Decision, If* 
bars further enquiry Into title— Sec. 11, 
EicpI. V—E.'«toppel— Change of pgsition.l .A, 
prev'ous tiuit for recovery of a leasehold 
intonvsl, claimed by the Plaintiffs aK heirs, • 
of their father, w^as? cljsmifi‘?ed by the High 
Court aft barred bv limitatfon. in view 
of the finding of thejower Appellate Court 
that the dispo^sesgion took place more than 
^2 years before the wpit. Tho prewmt suit 
for Woverv (d the Voprietary intVre.st 
claimed l>v the Plaintiffs as revorsionarv 
^ heiis o^*the Inst* full owners on tho deatlf a 
of tw^o TTindii widows was resisted on the 
ground of resi iudicata as also of estoptjoi. 

• Held— That tho suit wa.s not barred by 
the principle, of res judicata, because (i) . 
Hie Plaintiffs wwre not litigating under the 
Kamo title, Tmd (li) any decision of the 
lower Appellate Court in th*o previous suit, 
as to the title of the widows by adverse 
possesBion. could not be conclusive in the 
present suit inasmuch as the appeal to 
tho High pourt destroyed the finality 
of pjuch decision; and the final judg- 
irmnt in the cn.se, having proceeded on 
tl» ground of limitation only, had the 
effect of leaving all other questions* open 
between the parties. Sheoiagar Single v 
Sitaram Singh, I L. R 24 Cal. 616: s. o! 
10. W. N. 297 ,(P. .0.) (1897). and Chundeq 
Coomar Mltter v. Sib Sundari Datsee, I. L. 

R 8 Cal. 631 (1882), followed. Gwtgabithen 
Bhugut V. Roghoonath OJha, I. L. R. 7 Cal 
SSI (1881), Ghurphekni v. Purmeihar Doyal 
Dubey, *C. L. J. 653 (1907), Abdulla Ash- 
gar All Khan v. Ganesb Das, I. L R 4& 
Cal. 442: 9. c. 22 C. W. N. 121 (P. ‘c ) 
(1917) and Nllvaru v. Nilvaru, I. L. R ft 
Bom. no 0881), referred ta Held also- 
That the refusal of the piayer, in ihe pre- 
vions snft, for a declaration that the Defen- 
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civil. PROCiKDlBli CODE-laBW, u. ‘iW J ilV^ MIOCICDCI'E OOI>E-wmtd. 

diU’hid ^ -rtlf. wa. no bar, *r dw. >A* Faiol Eilcnie, I I. B. w Cal. assHsf*), 


ai, V of tihe Civil Proo^ttlrii Oo^a 

to iki8 pT« 0 orit claim inasmuch as the 
claratton..s*#l3«ht was not on© tndor hec^ i2 
of thA Stoectlh) Ucliuf Art, bift only kading 
up to ime inajn relief, iiameJ.i, ixM^eh- 
won. Winhah v. Joaeswar Narayan, 1. L. 

E. 35 Cal. 139: «. c. 12 C. W..N. 227 (P. 

C.; <1907), referred to. Meld further— Thai 
there was no estoppel, because ns legarda 
the inconsistent statements of the Platnliffs 
theihselY^, there had been no change In 
the positron of the Defendants by rcafon 
thereof, nor. were th^ Pfaintiffs* bound by 
tho statements ot thoir father tl^ough 
whom they did not claim the proparll^ in 
suit. ^Bahadur Singh v. MoHar Singh, L. 

R 2ft I, A. l:.’^. o. 1. L. R. 24 A.ll.*94- « 

C. W. N. 169 ’(1901) and Eangatwami Goon- « 
dtn r. Nachiappa Gounden, T. h. K. 42 
Mod 523; s. o. 23 C. AV. N. 777 <P. C.) 

C1918), followed NRIPKNDRA NATH 
BHOWMIK V. HAfi/VM'A KUMAR 
DAinUI ... < 801 

, s. 11 — Res judi- 

cata.l See Rtss jsidicata. MAHARAJA- 
DUIRAJ SIR RAMRSHVVAU ,SlNOfI 
V. rUTENORA rUNGH . ’413 

ss. 73, 63, Or. 


21. rr. 34. 3&^Rateable distribution, appii- 
cation for, made before baiance of sale pro- 
ceeds deposited, if made before assets 

received by , Court— Sales in lots— 

Bahince deposited for some before and others 
after *aoDlication— Applicants for execution 
in inferior Courts, if ef>titied to participate 
in assets without application for execution 
in superior Court.] Until the bi'conics 
a ooncLud^xl transaction Uy deposit of the 
b-alance of the purchase money under Or. 
21. r 85* of the Civil P«)cedure Code, thei^ 
are no usbots in the handsi of tho Court 
witlyn the meaning of sec. 73»of the 4’#de, 
and a docree-holdea who has applied to 
tho Court lor cxecutipu before the balance 
is imid up is entitled to imrticipate in the 
wale proceeds under that section. Where, 
therefore, properties beinjr sold.in lots, the 
balance of the lui rcha.se money aas paid 
in Cfjurt as rugairds some of the lots bolore 
but as regards the others after such appli- 
cation, the applicant would be entitled to 
participate in tho sale proceeds of the 
latter but not ot the former lots. Ramjas 
AgarwaU v. Guru Charan Sen, u C. W. N. 
393 (1909) .and Maharajah of Burdwan v. 
Apurbf^ Krithna Ra^ 13 C. W. N. 872 
(IftU). referred to. Holders of decrees of 
whereof execution haa 
bean stopped by the superior Court under* 
w of the Code, are entitled to apply 
to the latter Court for ruteublo dijRribution 
funder sa^. read -with eec. 73 of the 
Coda u^ithoub ^ any furtbea* appfica- 
V- 1. L. It. ai Cal. 

rfc.iS**l’ %Wy WWh OiMihurfa v. H«kum 

RSfgM J- *«»■ **** 2 O. W. N. Itt 

Ajplrwiiilt V. Curu Clwrm 
m (1209), trrlahfM 

*7. 7# AiMiM * Cfc r. 


C. 


referred to. iHHINDUA NATH RAY v. 
KKUARaNATK BIDYANTA .* .575 

^ ^ ^ 

rest,’’ vrhich retata^ must p0isets*-^0escencl- 
ants Imaugh lethale or ^ounoar, it nave 
^‘iricerest' to demand aumiu.ssration or 
ohatram— Ussr of (hatnam, if neoetsarf qua* 
iihca(<on— Appointment bt manaber ot pm* 
party treated as private property, if ap* 
pointment of Iruste^Gift A dharmani— 
uncersaioty. i •! hetconscut ot the Advocate- 
General to Ihc iiistitutixiU of the suit by 
tho Rlaintitfs would ifot bring the suit 
•within sec. 92 of the Civil Uroeeduro Code, 
uiile.se the IUau>|ifi8 d^ad an Irtfcrcst in the 
trust riie bui'e jiosBJbiWty, however re- 
mote, that a Hindu anight Hesiro to resort 
to a particular temple gV^cw him no such 
interest. To hold otherwise would defgat 
the •object of the sartion* •which is to pre- 
vent people interfering by >irtiie of it in 
tho adminisiriftion of charitable trusts 
merely in tho interasf of PtJjei>? ngid with- 
out any reai interest of thoiv oiin. But 
ilto descen(i.int^ althoui>h in the female 
Ijnes of the founder of a c-hatram ha Vo 
an interest m the proper ufliuinistiatioii 
of the trust sufficient to enable them to 
maintain a suit under sec. 92, although 
they theoT-elves may never faul It neces- 
sary to u'-e tho clmtruiu as a rest house 
or to obtain food there. Ramachandra 
Alyar v Parameswaran Unni, 1. L. R. 

42 Mad .360 vl9Ui), rt'ferred to. Where V 
uas ijpiiointed by S manager of properties 
which though in fact trust properties 
were alleged by S to belong to himself as 
prtiprietor : Held— That this did not 
amount to appointiifg V a« trustee of the 
trus3 properties. Boidyo Gauranga Sahu v. 
Suderi Mata, J. L. R 40 Mad. 612 (F. B.) 
(1910. referred to. Jan All v. Ram Nath 
Mundul, 1. L R. 8 Cal. 32 (1882), 

doubted. A bequest. ^ not tto dharmam 
generally, but tc. a siiecifically indicabsl 
existing charity, is not void for uncer- 
laintv. Runchordas Vandrawandat v. Par- 
vatibhai, L. R I A 71 : s. r. 3 C . W. 

N, 021 (1899), distinivui-hed. VATBYA- 

NAIHA AYYAR v. J\. RW\MIN\THA 154 

100— Second 


appeal— Issue of law * construction df docu- 
ments, when— Misdirection in point of law.} 

Where the question to be decided is 
of fact, it doej no<^ iiuolvo an is.su© of law 
merely becau$o documents, which* v?ero 
not insfruraorts of title or coiiir^ts or 
s^tutes or otherwise the* direct3«founda-> 
tIonv< of rights but weio really •historical, 
material, have " s bo construed for tho pur- 
pose. There ih no ground fdl» a sreoad ap- 
T»oal upon a que^dion of^faci ui||eeB it can 
l>o shown that the lower Apped^ate Court- 
misdirected itself in pofiic of Jaw in deal-> 
ing with this question upm the evidence. 
THE MIDNAUUE fAJIWNBAKY CO., if., 
UMA CHAR AN MANDAL 431 


y I, tOS^Order > 

sattlnii itida ibAtemant ind alloisiPiii tub- 
stituthm., If mi^y bo qinatflfiMOd lfi#an ap-» 
^poal fMMI th# ^ 
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tion of case,” meaning of.] Tli« Code of 
Civil Procedure does not allow an appeal 

* from an *ordor nottinpr aaid6 an af'satement 

Smd allowing? subsiitutjpu, and spch an ' 
order cannot be chalieipjyed^ in an opixal 
from tbe final decree. Such an order is 
not one which affecla ihe decision of the 
case tiitli reference to merits ivithin the 
xoeaninfc of sec. 105, C. i*. C. The .. fact ' 
that such an urdor was made in the ’same 
judgment as the decree in the suit makes 
no dilTerenre. SHYAM.\ BIFI v. MiDIlU 
SUDAN DAS AL^HANTA .675 

— A , s. 109, cIs. (a) 

and (c)— Leav3 lo appeal Privy CounejL 
Decree or final ordpr passed on appeal 
— Order of remagd—intcrfocutory order— 

Or. 23, r 3, recording^f compromise under 
— Preliminary decree— Appeal to High 
Court against orCer recording compromise 
anfi against jyreliminary decre^-Ofder 
by High Court Holding* compromise not 
made out and remanding ^ase to lower 
Court for trial, if interlocutory order.) 
Whern ffio Coifrt recorded a com- 

i>r(jun\so and passed a preliminary decr^o 
2 u .Mcordaiico therewith aifd on appeal, £u 
Division Dench of the Hi^h Court, holdinjJ * 
that tho compromise had not been made 
out set aside the order recording tho com- 
nromiso and the decree based thereon, and 
remandel the case to the lower Court for 
trial, and agaiust this decision of the Divi- 
sion Bench application was inatle for leav^^ 
to appeal to Bis Maje»tv in Council: 
Held— That (he order of the Division 
Bench remanding the oa^e to tho ti"ial 
Court for trial must icgarded as an iii- 
terlocuiory order and it >vas not a de- 
cree ” or " final order,” pas'Od on appeal 
within sec. lt’9. cl. (a) of the Code of fivil 
Procedure. 'Alexander John Forbes v. 
Ammeeroonissa Begum, 10 Moo. I. A. 310 
a805) and Maharaja Maheshur Singh v. 

The Bengal Government, 7 Moo. I. A. 283 
(1859) referrt'd tc* Held further— That, 
this was not a case in which the High 
Court whould grant a certiticiLto under cl.« 

(c) of sec. lO'l of tho Code of Proce- 

dure. Per llaiikiii, J.—Whetlier the 
olAracter of finalitv can be rightly claimed 
in rosnect of an order nuist be determine 
with rejerenro to Ih^ precise relation iiP 
which it stands to tlio proceeding before 
the, Court. Secretary of State for India in 
Council V. British India Steam Navigation 
Coigpayy, 13 0. L. J. 90 (1911). referred to. 

The mere disinissal of an application for 
TecordingL an acliustment coupled ^ith an 
order that it is therefore necessary for the 
case to tried in the ordyiary way does 
not 4tand in f=ii;mh a relation to tlfiB proceed- 
ing before thd^Uourt as to entitle it to be 
Twarded someniing which conclusively 
adjudicates diipon the rights of the parties 
which were really the subject-matter of the 
IjJjigation. It merely negatives one of the 
aeveml ways wlfl<.‘h it may be contended 
4hat the rights of the parties should be 
dispoEK^i^ of. The contention that the order 
-must be final because it eet aside a decree 

• naiinot he suftained. SOURENDRA NATH 

uitteW y* m, tarubala passi ... sss 


i*ag% 

civil/ PROCEDURE CODE--contd. 

1 _ — ^ Or. 1, r. 3, Or, 

4 , Wd— Moitgage tult— Joinder as Dafen-. 

i|it of alleged benamdar of mortgagor in 
whose nanfa property was purchased— 
J,i)inder, if ctfhipetent and propein-Party 
claiming title adversely to mortgagor, if 
and when may be joined— Cross-objections, 
when lie— Qr. 41, r. 22— Mortgage by de- 
posit of titTe deeds— Letter of deposit not 
registered— Moregage, if valid— Transfer of 
Property Act (IV of i882J, s, 59.) Per 
te’niider.son, C. J.— .Speaking generally; it 
mdy be said that a auit to enforce a 
mortgage, in which the adverse claimij of 
persons not privy to tho mortgage and 
aottMa up a t'ltle paramount to that of 
mortgagor ai» sought to be invebtjgaled, 
is opep to objection on the. ground of mis- 
^ joinder and incoirvenience. Tlie quesjtion, 
however, is not on« of jurisdiction, and 
at most tJie misjoinder is an irregularity 
or inconvemenco. Per Rankin, J. — ^'I'he 
correct view jn tho matter is to ask whe^ 
ther the case does® or does not come under 
Of. 1. r. 3 of the Ci\il Procedure Code. 

If it (“Oinos under the^ i iilo, it is open to 
tho Defendant s to ask for a sepamco trial 
as a point not of law but of convenience. 
There is need for a high degree of caution 
boforo pcimU’Ciag questions of paramount 
title to bo investigated in a mortgage suit, 
Bofh as to conipetoiico and convenience 
there will gencnaily be much to consider. 

• Where tne intiu’est of a Re.spondorit was 
I'oallv adverse to tho Appellant's though 
tho latter unnecessarily in his mernorun- 
dum of appeal took, as gainst the other 
Bespon^onts, grounds or appeal which 
were open not to •the Appellant but to the 
J first-named Eo-pondent: Meld, per 

i^ankin, J.— Thai tjio fii.st-nained .Ee&ijon- 
dent can lake the same grounds as cross- 
obj|;c^ion iu jhc appeal, this not being a 
case ‘d a purely lutoal cross-objcclion 
between the ixcspondclits in whicb the 
Appellant was not interested: Per Curiam. 

—A letter which rcoorded a previously 
completed trunii.'xction of- mortgage by de-, 
X>o.sit of*titl^ deeds did hot require to bo 
registereef Subrnmonian v. Lutchman. I. 

L. R. 50 Col. 338: s. b.*28.C. W. N. 1 
(P.C) M922). applied BHUBAN 

'MOHAN GirOSH v. CO-OPERATIVE 
IIIN DUSTMAN BANK . . 784 

r“V: T * Or. 6, r. .16, 

exercise of lunsdiotion under— Admissibi- 
lity of contemporaneous oral evidence not 
®to be decided on an application to strike 
out— Evidence Act (I of 1872), sr 92, pro- 
viso (3).] The Court should not,Q as a 
rule, decide an important point as to the 
relevancy of matters on an applicafion to 
strike out. Whether an oral agreeident 
contempor .1 noons with a written document 
is admissible in evidence will depend to 
some extent as to liow the case is presen- 
ted Oft the trial. The jOinsdiction cf the 
Cpurt under Or. 6, r. 16 should e.Ter- 
ci®^ with great 8are and caution, A 
written etatoynent ought not to he struck 
out unless it is clear beyc*nd all reason- 
able doubt that tlie aUegations in it are 
such as cannot afford a defence to the 
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action and which, if iSt struck out. 
'Unuecoesliialy delay the suit. AK! 

SON KItt^W<.)OD TENxVENT v. WA] 

TEK MITCHEL . . ... • ... 670 


: Or. VI, r. 17- 

Suit by consignee against Agent uf Rail- 
way Company fcr loss of goods consigned 
‘-Suit, if may be ordered to proceed 
against Cpmpanv— Misdescription or suit 
against* wrong party— Suit against wrong 
pv* son— Substitution of proper party, after 
limitation, if should be allowed— Li mtta- 
tion Act (1 35 of 1908), i.^2— Remand order, 
appeal against— Civil Procedure Code (Act 
V of 190«>, Or. XLI, r. 23, Or. 43, r. J»}n).l 
In uVeuit by a eonsiffiiee 4or tho yaiuo 
of Kootis .hropi^Jit a«:ainsl tho * Agent 
Saheo Hiihadiir of a • Railway Company 
to which the same had boon made over for * 
carriage, the Agent for Iho time being 
who appeared oojected inter alia that tho 
suit an framed, viz., against him, did not 
Ial-, and that it was aLsft barred by ifason 
of non-com i>iia non wiin sjocs. 75 and *77 
of tile Kailv\ay?3 Ar^f. The trial Court up- 
hold all tlm'e objwdions in bar and dis- 
missed the biiit without determining tho 
aiuouiit of Iho damages sufi'erod. On ap- 
pi^al, the lower Appellate Court hold that 
i . .^•..t*oIl of the Plaintiff was to suo 
the Kailuay Company and directed •the 
plaint to be amended and the suit U) 
proceed in the ‘trial Court against the Raib • 
wav ' -oinpany. It also passed an order for 
reUiiid to tho Appellant of the court-leo 
paid on tho ireinomndum of appeal : 
Held— That the trial Court having dui- 
missed the suit on prelipiinary poi*nts, iho 
order of repiaiid ram© within Or. *11, r.. 23, ^ 

C. .P. C. and an appeal lay against the 
order under Or. r. 1 (n), C. P. C 
Semble, per Suhrawardy, J.— The lower 
AwieiJute <Jourt was not jhsiified In 1 * 0 - i 
mitting the siiit wnthoui determining the 
other two preliminafvy questions on which 
the suit had been dismissed; Held — That • 

it was a case not of mitsdescription but 
of the substitution mf one party* for ano- 
ther who had been wi'ongly sueit, and tho 
amendment,. haVing Ix^en applied for at a 
time when the suit, if instituted, would 
have been barred by limitation should not 
have boon grauicd. Ramdas Sein v. Mr. 

Cecil Stephen-son, 10 W. K. 366 (1868), 

Nubeen Chunder Pal v. Mr. Cecif Stephen- 
son, 15 W. R. 534 (1871). India General 
Steam Navigation and Railway Company,* 
Limited* v Lai Mohan Shaha, I. L. R. 43 
Cal. ^41 0915), referred to. East Indian 
Railway Company v. Ram Lakhan Ram, 

I. L. R. 3 l»at. 2.30; fl9241 Pat. 9 (1923), 
approved. The S^araspur Manufacturing 
Company, l^d. v. B. B. and C. I. Rail- 
way Company. 1. L. R. 47 Bom. 785 
(1023), distingui^ed. AGENT, BENGAL 
NAGPUR RAILWAY v. BEHAR* LAL 

^ ... - .. ... 614 

— — — ^ Qp, ^7^ 

Oe. 0, f. 115— Suit If may be dii- 

mined, after decree, for default— Partition 
wt, Bfetlminary deeree-^Daie fixed for 
^oeeedtng witfi enquiries ordered 


» 

CIVIL PEOCEDIIU^^DE- contd. 

in doorot^-Defaidt by Plaintiff— Proper 
erder to make in the ease-l A preiiinnuirv 
decree lai a ptlrtitiou suit ordefbd parti- 
tion of ^certain properties in detiuite sliaies 
Olid certain %th%v enquiries. The trial 
Court thereafter fixed a .day for hearing 
the parties with reference to farther pro- 
ceedings, when tlj,© Defendants or setae of 
them^ were represented * tliough they took 
no steps, but neither the Plaintiff nor his 
pleader appeared. The Colirt thereupon 
dismissed the«5uit«for want of further pro* 
sedition purporting to act under Or. 17, 
r. 2 read with Or If, r. 8 of the CTvil 
•Procedure Ootl^:* Held— Tluit the order did 
not come undoi; <)r.* 17, r. 2 bf the Code 
and was without junsidiction. After a • 
decree has onco hocT* made in a suit, the 
Buii cannot ho di^misscH^l^ unless the decree 
is reversed on aiqioal. After decree, it^ is ^ 
open to any iiarty. io’s suit, to whose 
interest it is thar further proceedings Ix^ • 
taken to iniiiMo the supplementary pro- 
ceedings in order to Jgive t he ^lecre^ enforced 
though 111 tho ordinary case it is tho 
Waiiititf w ho gioves. Tho proper order for 
*tho Court in the circumstances was to mflko 
an order adionrniug tho proceedings line 
die with liberty to the Plaintiff to restore tho 
suit to the list on payment of all costs 
and court-fees (if any) throwm awav The 
order was properly soi^ aside by the High 
Court under sec. 115 of tho Civil Pro- 
ffoduro Code. LACHMI NARATN MARA- 
WARY V. liAJ.MAKUND MARWARY ... 391 

, Or. 21, r. 66- 

Sec. 47— Objection by judgment-debtor aa 
to incorrect statement of boundaries in 
sale proclamation— ^Order on decree-holder 
to Virnish correct boundaries failing which 
execution case to be dismissed— Order, if 
appealable under sec. 47. | In execution of 
a decree for riuit tho decree-holder opplicxl 
for tho sale of the land. On notice under 
Or. 21, r 66. C. P.3^ C , the judgment- 
debtor put in »n objection on the ground 
* that the boffndaiies of the land were not 
correctly stated in the sale proclamation. 

The Muiisif dccifled in favour of tho judg* 
meiit-debtor and ordered tho decreo-holdet’ to 
furnish a true description of the land with- 
*in ii specified lime f^iiling which tj^e execu- 
tion case #vas (o be dismissed. Held— That 
the Munsif’a twder amounted to' a jiicUcial 
determination tif the rights of the parties 
and waa a final order under sec. ^7. C- P- 
C.. luid was appealable. DEVENDRA 
NATH BASU v. KATLASH CfMNDRA 
KALU ... ... J* ... 556 

— , , Or, ifi, rr. 3, 16, 

tee. 85— Ruling Chief, Respagdent ir^ appeal 
arising In connection with hit zemindary 
in British India, death of, pfuTding appeal 
—Succession to State *of heir^who is over 
15 but under 16 years of age— Application 
for substitution— Heir, . if minor— Indian 

Majority Act (IX of l87S}-Hlndu law. 
Dayabhaga iilphool, age of majority under— 
Guardian ad litelb. If should^be appointed— 
Notice of appeal, whom Ho br served on.] A . 
Ruling Oliief of a Feudatgry Stilte who 
was Respondent in an appeal pending ^in 
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title Jliidi Court ill u ^vhicii liud 

Arisen in counoL'tioii with his zpnundaiy 
within Ifnti'-ii Jndia ifaviiiR as his 

lieii tlu‘ Ivuling s^iccoedecl 

to (ho JSt.ifo ot iii'j v\/i.h tho approvftl 

of liiili'di , Government. 'J’ho latter 
had ot)mi)lcted his 15th but iK^t iiis Kith 
,yoar.» On an applK’atioi)^ tor his siibslitu- 
tioii Jii ih(3 place of the deceased Ciivd on ' 
tJm reconjki^ the appeal. Held — That 
the Jlulintr ?(lief ntot* beiinr domiciled in 
British linlin. the Indiau Mr.iority -V:t chd 
not apply to him and he was not a minor 
wothin the meanintj'^of Or. 32 ot tlie Civil 
i*roeedure Cixle. That had attained* 

majority under the l)ay.abh|^ga law by whieh 
he was ;’:ovMH'ued.E That it was therefore 
not, necessary to apfoint a guardian ad 
litem to reinesei^t lum in thu appeal. 
Or|lered““That hot ice of the appeal bo 

eei*ved on tlu’ Kcdinj^y ‘Jiief thnuij^h dhe 
Vice- president of the (A)Uiicil ot Adiiiinis- 
trntion coiist/fuiea for the ''admiins.l ration 
of the w'lio h/ul been apjiolntod 

Manai;er of the (.‘Jiiof’s zemindaries in Hint- 
Ish JiuJia and agent of Chief iind6r 

8 P 0 . 85 ot Uie ('ivil Crocoduir ('ode. , 
RAMESH C11AM)H\ DA.S v. MAH \U\.1A 
BlRENDll V KlSlIOKi: MAN I KY A 

BAH A DC R 287 

^ Or. 34. r. 1. non- 

compliance with the provisions of, effect 
of— Or. 1, r. 9, C. P, C., applicability of, 
in mortgage suits— Suit to enforce a mort*- 
gage— Omission of a debtor from suit— 
Decree for proportionate share— Splitting up 
of mortgage debt.] Kioii-complianco with 
the provisions of Or, 31, r. i, Civil I ro- 
ceduve Code is not necessarily fatal to a 
8uit to enforce a mortg^igo. Tlie proMFions 
of Or, 1, r. 9 is applicable to a iih.rt- 
gago Hint as well as l(» any oilier suit. Har 
Chandra Roy v Mahumed Husein, 25 C. 

W N 594 0920), relied on Basiruddin 

Biswas v. Debondro ^ath Biswas, 12 (\ W. 

JS, 911 (1908). Shaha Saheb v. Sadashiv, I. 

L. H. 43 Bom. 575 0918), Sheotahal Ojha v. 

^ .odan Rai. 1. 1. K. 28 All. 174 (T. B.) 
(1905) and Sanwal Singh v. Ganesh Lall, 

3. t h. B. arj All 441 0913), leferrod 
to. Where a person lia.ung a Oiare in 
Oie oQuity of redemption has not been 
inatlo a*- Defendant, there rhould be a 
decree propiirtionale to the shafes of the 
nershiih actually made Defendants. Hari 
Kisson Bhagat r. Veliat Hossein. I. L. E. 

3ft Call. -^55: c. 7 C. W N. 723 O?03), 

followed^ Sanwal Singh v. Ganesh •Lai, I. 

Ij. K 35*MI. 4H (1913), disfieiited from on 
Ihip pr.unt* KHIOEODAMOYI DASl v. 
HABIB SKAHA ^ - 51 

c , Or 34, rr. 4 and 

S, Or. 9, rr. C and 13^' Or. 43, r. 1, cIs. (c) and 
Apnea! dh'om interlocutory orders, pre- 
ferred after the passYng of the final decree, 

If maintainable.! The App‘?Uaiit J applied 
under Or. 9, rf 13. ".d the Code of 1908 for 
setting u'^ide an ex parte preliminary mort- 
dc^'vpe pa“swd against liifti ^uncler Or. 

.94. r i and Hiis said nnnlicntion having 
• been dispiissod for default on Ifilh IVb- 
riinry 1921, Ihe^Rafe ou wliiih the said in'i*- 
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iimihary mortgage decree was made final 
under vOr. 3L r. 5, the Appellant' iiiado an 
Applic.-ition uiuler Or. 9, r. 9 25th Feb- 
ruary 1924* hir setting irsido Hie . trder 
disinis.sing l/is application undl>r Oi‘. 

9, r. 13 for didaftli. This laften appl'icaticn 
was dismissed on 7th April 1921, The 
Appellant cthen pref eried nu appeal to 
- the High Court on 15th May 1924 against 
both th‘^ interlocntorye orders, dated 
respectivtdy the 10th February 1924 and. 7th 
AQl'il 1924: Held— That the appeal from 
the interlocutory prders niadc^ under *()r. 9, 
r. 13 and t>r. 9, r 9 re«i])ee1 ivel y prrferjetl 
after, the jrissjug of the final decree in the 
caufe Sindev Or. :U. r, 5 was not mnintain- 
abJo. The rig%t of appeal against .in toil oeu- 
tory orders cea-^e.s ,with the" disposal of the 
c suit. Madhusudan Sen v. Kamini Kanta 
Sen, T. L. R. 32 ('al. 1023* s. c 9 C. ,W. N. 

895 (l'\ J>.) (I9h5\ and Nanibala Dasi v. 
Ichhamoyee Dasi, 40 C. L. J. 201 0923), 
folloived ami r('/:‘ejred to. JOGEAHIRA 
N/RAYAN DAS v. SATYENDRA CHAN- 
I)E\ (HTOSH MOUEIK .. 640 

^ .r.. Q,p 40^ ^ 2— 

Receiver, appointment of— Mahomedan law 
—Mat wall of a wakf estate— Claimant for 
the office— Right to apply for such appoint- 
ment— Briina facie title, to be ^iroved — 
Expediency of appointing a Receiver, where 
no party in possession.) An order appoint- 
« ing a Receiver wiU not bo ma.do ordinarily 
at the instance of a 1‘faintilf having 
merely a shaduw^v claim where it has iho ' 
effect of dejniviiig a Defendant of de facto 
possession, since that miglft cause irrepar- 
able wAing Ti 1^ sufficient if a prima 
facie title to the property over whieh Iho 

*■ RtKjeiver soiigitl (o b(‘ apiM>iii‘ted is made 
oftt. Where iiroiicufy* is hIiowii to‘ be in 
medio, i.e., in the 4'njoynient of no one, 
tlio '^CtHirl eah liardly do wrong in tah'ing 
possession. It. is the common interest of 
all parti(‘8 I lint the Coui*t should prevent 
a scramble and .is no one seems to bo in 
actual lawful enjoyment of the property, 
no harm«(;am be done to any one by taking 
it and pri serving it for the benefit of the 
litigant who may prave snccef«sful. 
Al.KAMA BIBI v. ,SYED 3STAK HOS- 
SAIN ... ... 836 

, Or. 43, r 1 

(m)— Suit for accounts— Preliminary decree, 
by consent,, referring final decision to 
arbitrators— Award, remitted for^ recon- 
sideration— Award set aside, because of 
arbitrators* default— Order, if <ane re- 
fusing to record compromise— Appeal.] 
Where in a suit for accounts, a preliml- 
narv decree was passcMi lelaving the final 
accounting to the decision of certain p*er- 
fipons named and the said persons made an 
atvard which was set aside by the Court 
on tlie failure the arbitrators to re- 
considjor it: Meld— That th^*re was an in- 
tervention on the part of the Court <at the 
inal.ance of (he partieiS by which the Court 
inferred the matter f:o arbitration. There- 
fiun the matter came within the second 
schedule of the , Code of Civil Procedure, 
ami no appeal lay against Dio onlor of 
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tlio Court settiiur anide the award; under 
• 'Or.* 48, r. I (m), as against tfti order re- 

fusing, to .record a eoinprornise. MWNSHI 
MAfliflCI. AZAii V. ^iJoLZAIt tATIAM- 

MtA . . ... 795 

Or XLVr, r. 

1— Reference to High Court, ' if can be 
made by Rent Controllef of Calcutta.; ^ 
'J'ho Kent Coutrollei of Calcutta is not 
copipeterit' ft) make a Inference to tlje 
. High Court under Or. XLVI, r. 1 of the 
Codft of Civil J^roccdurc. I). TAN^KLD v. 

D. N. MIIJJJK . ... ...521 

^.:x. 4-^ 

Jleview - Luor apparent on the* Ihce of the 
w*co"(l. Sec l?evK w. DA lit )N CIIAN- 

J)KA OUpSli V. DAM<»DAR JMiOSAD 
J*ANDAV * . .148 

5gj,. II, Paris. 

If 15, 16— Execution proceedings, arbitra- 
tion in— Validity— Objection that pro- 
ceeding ulira vires overruled by Court- 
Order, jf concliisife.; The Seeond Sche- 
■ diilo of tlie t’odo of (Jivil J’rocedifto does 
not applv ^0 e.veeutiou piMcecdings. 
VV^Jit*r(j a judgnieut-dehfor having claiined 
to iiavo Hutislied the decree b.v luiynieiit • 
out of C*)iiit, the evecutiijg Court be- 
fore which the question was raised with 
I he* CKUiseat of Uio parties, referred tho 
qiu'stJoii to .u filtration which ri'S^lted in 
an award: Held— That the ndereiice to 
arbitration was without jurisdiction ftiid 
ultra vires of Iho e\wutiiig Court, and (ho 
• award in conseiiueiicu* was illegal and iin- 
entorcuablo., Ihnas. 15 and 10 of Sch. 11 
t»f tho Co(te presuppoHo a vajid rcleieneo 
under ])ara. J of tli* Schedule, Tho order 
of the.t^ourt overruling tho objectu.ii 
lo jurisd lotion therefore tiot (^niclu- 

sive under ttiose paragraphs. '1. AVAlS'C 
V. SriN\ WANUni ... S86 

C(IMI»ANMOS \CT. TISDTAN (VII of 1913)-* 
Application under Act relatina to Com- 
panies doing business in the mofussil to be 
made in tho Original Side of the Higif 
Court.) Applications under the Indian 
(^impaiijes Act relating to* CoiTi panics doing 
business iii^l lu‘ mofussil are to lx* made 
in the Original Side of the High Court. 

TIIM JAOADISm’OIMO TLA CO., LD 
MLSSRS McLEOD & CO. 404 

, s. 12— Applica- 

* tion for alteration of Merporandum of 
Association, if lies in the Appellate Side 
of the High Court.; An application under 
sec. 12 of the Companies Act for the* al- 
teration at (he Memorandum of Associa- 
tidii of « -Company must bo made in the 
Original Sido '’f the High (Aiurt. THE 
.MOHTXl MlLl.S V. SThSOMA DKTH 403 

s. 89— Hundi, 


endorsed vby Managing Agents of Con-pary, 
when binds Company— Negotiable Instru- 
ments Act .(XXVI of 1881), ss. 26, 27, 28- 
Proper test— Endorsement as gigent of 
Company— Words,, whether decorative and 
descriptive.] Where Mi tier and Sons who 
were Managing Agents of the Lister .Anti- 
eoptic Dt‘os«i ng O . Ltd., endorsed rertaiii 
hTrtidifl drawn in their favour to the I’lain* 
tilra in the f^illowing tnnnner: ^'Mitter 


COMI'ANIKS ACT, INDIAN contd 

and Sjiis mul JVIitter niul 8i.i,s, 'M.uini.ina 

wSSi -n Lt,i. “ 

Hew— JlitfJ tUe oiidorM'iiwiit di.l ii,k bnni 

tiig ( oTiipanve os by it tho respniisibiliiv 

• of |lio' Colup-WD’ was not mud« i>Uuii and 

could not }x‘ 11 ' lankly m*ogriisod th<» 
documeiil pas'-ed from hand to hmd 
The b‘.st laid iiowj, in Sadasuk •jan!;i Das 
•r. Maharaja Sir Kishan Penhad, L* K tt 
1. A 3li: ... c. .1. L, K- 40 Cal. m3; 23 t. 
AA. !W was not tmtisHcd wlure 

(hio i)ers<fn imglit upon i consideration of 
the endorMUiioiit su|n) 0 ‘,e (hat the respnii- • 
mbility ol tlje (’utipaiiy wa.s intended to 
bo involv«r t hil-t nnorlier might come to 
the oppo.si((* .'oueliHicn SPLLl.AL MANC- 
TULMy V. THE f|.<<TElJ ANTISEETR; . 
I)JfES.S|\!(r co.f i.h 

Side Rules under ^Companies Act, Rule 
• 95— Winding qp of •Company by Court- 
Pending suits >n other Courts to enforce 
mortgage claimi— Sale of properties by 
winding up Coirl with content of mort- 
gagee, if a ground for re-calling leave to 

• continue his suit-Stay of suits in other 
Courts and inquiry of all claims by wind- 
ing up Court, it may be ordered by latter 
Court.) \u order to wind up a Compauy 
having boon miuh- by the High (’ourt 
on ils Origin il Sido on tho 4th JuiUj 1923, 
ordoiN uoro jiiado by (Jio ^aid Court on the 

^ appheatioris Kd (he riaiiitifls in tuo suits 
bi ought )>v ihoin in (ho ('ouif of (diao 
to enforce tludr sovornl claims ns mc.rtga- 
geo^ to (oiUimio (hosic snify on the l.'Uh 
Angnst 1!(2.‘< .md 21st iVovombor 1923. res- 
uii rho fifh August 
1923 tho pi‘opoy.jc 5 j of (lio Company (over 
^wlucJi nioTugfigeo rights wore bring claim- 
ejl in the suit'-) wore at, the instance of 
the I lainliiTs o| one of (lie suits 'ordomi 
to I>o Mihl by tho vvindiny up Court and 
were .sold ju Sopfombci- 192.3. (ho, snle- 
pi’ocoods being kept in (ho cu^.tody rd' tho 
Imporial ihink. On (ho 5th j'Vbruary 
I92+, a jh'fondiiiL m both tlio said suits 
iMOved (la* iligli CVairt for an order for 
staying llu‘ suits in tlie TJnao Court and 
for un oiujuiiy into the quc^(ion*of tho 
priorities of the several claims against 
tho Ckmipany V High (Jburt in the 
maMor ot (lie liquidation of (he Company, 
and the Court h.iving ordered accordingjy : 
Held urn apjjoals b> tlie CJaintifl's in tho 
Liiao Conn .sui(s) -That tlu^* ofdor for 
salg W1U3 wilhoiit prejudicG to the rights of 
those who cLuiiiied to bo seowj^d orediHrs 
and Without j»rejudico to smli pnoceetiings 
as tl^e Be«urcd creditors infght ordinarily 
be entitled to take, igrosiieclive of the 
winding up Court, dor the purpose of en- 
folding their securities, ^int tho leave 
previously given U the .Appellants to en- 
force their rights bv means of suits shmild 
not havn been recaHf*d, the position Ifaving 
remained tlie same, the .sale by the wind- 
ing up pourt notwithstanding. That In 
fie Paceya Fflibber and Product Company, 
Limited, ri9J3’ 1 Ch. 213, was no autbo- 
rihv^ for the xilrder ofg tho %‘i'al Court 
staying the luifts in Hie Huao Coiirj; and 
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Pat* 

Companies act, ikwia s -concid, 

(iwcecttng (‘luiuiry mto the question jf pnon- 
tiee by tiie winding np Court. 8JR 
HLjKCMCiiA5;d i\AiSiJWALA RAEtaA- 
KLSSEA CKAMAIUA ^ , ... 715 

COMrK(>MISE, order recordfng/ followed 
by decree->Order, if may be appeal- 
ed from after decree passed— Appeal against 
decree.] An appeal was filed,, only against 
the oMor rijcording a compromise or n 
partial .'>cttlonjeut jdl a suit under Ur. 23, 

?. 3, 1* C . although there was a clwrec 

in pursuance, ri the order: Hcld--Thrtt 
' iho appeal W/H iuoompetenf in that \t 
decree having lieen passed ^before the 
appeal was filed, an aiipeul lay- froiu the 
decree and not from the order which win 
- sfmersedttd hv the dodreo TT1T1 BTONOIAL 
COAh CO^IPANA" V. COIXll:l^T^:^^, 

LTD. n... • 

J I,... DECREE' -Condition that ^ 

-Plaintiff should pay a certain amount 
within qiven t'me to recover possession- 
payment made in Court, if sufficient— Right 
of mortgagee^or v^fnde.e of Plaintiff to pay 
— Payment by mortgagee, withdrawn to 
defeat rioht of vendee from mortgagor- 
condition, if fails and how it may be 
m»de good.l Ify a compromise decree 1‘laiu- 
iiffs were to hnve six months 1o pay a 
certain amount; lo Defendant and if pny- 
mont was made within that time Dlain- 
tiffs were to recover p^<^,sa^•^if)n. otherwise 
the «uir was lo stand disTrns«ed: Held— 
That thmurh nivovuit might have lK*en 
made to the Defi'^'dunt in person, the e'On- 
dition was onuallv satisfied hv payment 
in Court whii-h in the eircuinstanees ivae 
the minTopr’nte mode of sathfving the 
condition. That a looTtgfigPO from the 
, Plaintiffs had an ah.®olute right in iho pro-* 
toction of his own propeitv to inuko the 
deposit and so prevent his security from 
becomins valueless The deposit in this 
case made by the morlipagee within Iho 
allotted time was withdrawn by him with 
the object ol vleteating the claims of one 
E under a eoiitriut oi »ale (which w'as six*- 
tcihcali.v entorced) rmule by the niortga- 
gH/r mims favour. Held- T' hat the beneht 
of the depoMt ne.ees.siirily inured to all 
parties having an interest in the condition 
being piudormed- but thff deposit having 
been withdrawn by the mortgngoe. the 
only wa^ to do justice between the parties 
was to allow E lo make the deposit, such 
deposit • be vegardwl as made within 
time. 'Esmail Allarakhla v. Dattatigya 
Ram Chan^ril 1. L. R. W Bim. 967 (1920), 
affirmed. MAUOMED RAHIMTEliLA 
IIAJL .100.SAB V. ESMAIL. ‘ALMRA- 
KHIA • . . .^ 584 

•CONTEMPT OE dr"^orRa«i-Proces8-8erv3r in- 
tuited— Insult af^ maltreatment before ser- 
vice, if contempt of Cotirt— Good service— 
Apuiooy.l A procesa-eerver was insulted in 
most nithy language, caught by his throat 
and sev^r^lv pushed out of the room by 
the Plaintiff while effecting « serf ice of a 
noticed service wr« sabseciucntl.y effected 
hy- him bv ^ affixing a copy on the outer 
iioor: Held— 'rhut^ when a process server 


f PoQi 

CONTEMPT OF' COlTR'lN-soncId, 

in execution of his dut.y has been abused 
and assaulted, it is a oontempt of O^rt/ 
as it an Attempt to obstruct, or jiuduly 
intcrfer% with tne administration of 'ju.^ 
tice. “ Those who nave duties to disrhaj'ge 
pursuant to the ordfirs of Court .are pro- 
tected by the huv and shielded on, their 
way to the disctexrge of such duties, while 
discharging them and on thedr return 
therefrom in order that such ♦persons may 
.safel.y have resort to Courts of justice and 
entry their orders "’ The tes^ is, 
did the person m que;stion nbiiee or mal- 
treat I lie serving clerk while he. Was en- ’ 
gaged in.#tho execution of Jiis duty."" A. 

H. SKONl^ V. V.^M. BASON ,..766 

^t>iN Aii- , valioity or— Agresmant .* to 
cnaige truit* or HtigiuEton with moneys. 
auvAiiced tor proxecurmg it— hruits 
oeriveo from ‘compromise, if, bound— 
Ufiamperty and mamtanance, law 0T| If 
appiicauitt in Inuia— Money oorrowed by 
tiuiue or beneficiary witn trustees con- 
current to prosecute suit to preserve pro-' 
perty— 'Lender s lien on seme— Agreement| 

I if relates to existing or non-ex isnng pro- 
perty— Subsisting agreement, if binds pro- 
perty not ex. sting at its cate wn.en it 
comes into existence — Contract, wnen ter- 
minates^ upon breach— Ambiguous con- 
tract, construction of— Reference lo sur- 
roipiding circumstances.] R dH\mcd to be 
iho owner in ab-soiuto vested iritelrest of a * 
zomitKiari, ^llbJect to tho life intciest of 
C. C having set up title, as adopted son of 
tho former owner- which if» established 
would cxcJiido R — R instituted a suit for 
estublisumt'iit of his Claim agaiiisi C, but 
lieing 111 w’anl of money to hnatico tho 
htigcihiou settled the ptoporly in tuit- in 
tru.st on r ill favour of himself and two 
other Ix'aeficiarieS'With authority to munago 
'tho property and conduct litigations and 
manage them in &ueh a lyay as ho might 
Jhink lit for the preservation of thu pro- 
perties. E and 1* with the concurrence of 
the other be(tolicjaries eubsequcntly entered 
into an ogrocment with the Rajah of T, 
under which the Rajah offeredt to advance 
money for the prosecution of the ‘suit on 
terms and conditions agreed to by the for- 
mer, of whioh the following are mntc^ 
rial (a) Wo shall not compromise w ith 
the Defendant cr file razinamah or with- 
drawal without your consent, (b) It is 
agreed that if Mr. K. A., Vakil, advises 
us that it would be better for us to com- 
promise we should agree to it. and com- 
promise or withdraw the suit, (c) More- 
over. out of thd moveable and immovear 
ble properties that may be obtained by such 
compromise, etc., we shall pay to^vou the 
principal money adyanced by you with 
intmest at Re, 1 per cent, per mensem from 
the res(pec^ive dates. After about Rs 66,000 
had been so advanced by the Rajah,, B 
failed to furnish accounts and vouchem 
demanded by the Rajah under the terms el 
the agreement, whereupon the Rajah withe 
out repudiating the agreement (as he might 
have done) stopped advancing ihirther suina. 
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K. treated tho t^greement aB temiuutod 
^nd- Bubsoquently compromiaed the euit^ in 
result of which iie and his co-bene^iados 
receivoll Si lacs of lupees? Held— ^lat the 
Ogveement w'as u subifisting one, since a 
p^y to a contract cannot put an end to 
it by committm^j a broach, of it, the other 
party hot havioir repudiate it os he might 
have done. Tlmt the agreement was per- 
feotlj" Jegal, Jjeing one by the Plaintiffs to 
the suit to assign to the Rajah parts of 
■ the fruits they niight acquire in an action 
at lifw and the law of champerty <Jt main- 
. tenance, not being • applicable in India. 
That there is no distinction on this 
point between the fruit* of an atfihn which 
fho Plaintiff gets by ccmipvomise and iho 
fruith he* would receive bv a decroe oi* 
.verdict in his Vavefur. Giegg v. Bromley, 
[1912 S 3 K. Ji. ‘i79, rofeiTeil to. That iho 
ii^^reeinent iclatod to existing and not 
non-existing tikings and was enliidv 
different in its j^aturo and character 
from one assigning a mere exp^,tancy. 
'That cMcn if the money given to the Plain- 
tiffa in the oompromise was a non-existing 
thing at the da+e of the agroomont and 
only came into existence at tho dato of 
the comproiuiho decree, the agreement 
being a subsibting one attached to iho 
thiiigd so coming into existence subjscqueiil- 
ly. That upon a true construction of the 
agi’eement^ the consent of the Hajah.or 
* the Vakil ‘was a condition precedent only 
when it was possible for them to give it 
and not vv-hrn that bec.iino impossible, 
and the f^uji that in tho circumstances tho 
Rajah did not consent to the* com promise 
did not prevent the* agreement from atta- 
clung to tn« money received under it. Jti 
they construction ^of written or xft'inted 
documents, it is legitimate in order to as- 
, certain their tiuo metiiiiiig, i# Hhat bo 
doubtful, to have regard to tho circum-* 
stances surrounding their croaiioii and 
tho «ubioct-mattor to wliicJi it was deslgUf 
©d and intended they should apply. R^igar- 
ding the provisions of thew trust deed, held, 
that the trustee would havt) been acting 
within his oxx>rcss powers, if, having 
money of his own at his command, ho 
thought proper io advance it or some of it 
to finance the contemplated litigation 
. directed to scciiro and preservo tho trust 
property for ih® purpose of i^e trust, and 
m the event of tho suit being successful 
would have been entitled to a lien on»iho 
property gained for the sum advanced. If 
thp trustee not having money of his own 
available, borrowed money from a third 
party for the said purposes, and actually 
^ need it tx> promote those purposes, then, 
in case the litigations were successful, the 
person who advanced the money would be 
entitled to stand towards the trust prci^rt.v 
in the place of the trustee and be erditled 
similar lien on that property. Also, 
if the settlor^ with the assent and cenenr- 
renoe of the trustee, borrowed money afn 
ecduMv neoessai^ to finance the iruit from 
a third -party for the above purposes efid 
appUad it, then, in tho event of the 




CONTRACT-sontJ. 

litigation being successful, tho person who 
advanced tho money would bo equally on- 
tiflgd. standing in the 8hoos««)f the Mtt.ior 
to) a Hen on tho property preaorvod lov 
the trust 1^ the outlay. Vll^'KA'l’A 
8UBHADhA\\AMMA JAGAPATi GAIUJ 
V. POOS\PATl vfe^iKA^Al^VTi PA.i\ 

(^^ARIJ 57 


“ F. 0. B. New YoT'k”— 


Stipulation, whether a'^term or a condi- 
tion— Breach of such term, whether en- 
titles other party to repudiate contract 
—Commission »ag^cy— Indemmty.J Tho • 

BefendantibrJiespjudenls »S., Rohomotollah 
& Co.. nrm in Calc;utta. placed an 
order on J51Ji •November 1919 witn the 
Plainti If s-AppelHnts* Dayton Price & Cd., * 
Ltd., of New Ark through their agents, 
Afossr-J Muller amd l^liiiips, to ship 
100 gross Pan^' ♦garters inanufuctui^d 
•by Alessrs. A. •Stein & Co. of Chicago “ a± 
the provailing prico. shipment 

t^aonosl. '' “1*^ O. Now ^ork.^' 

S. Rohornot oli.iti A; Si\>. n#ived to pay 
tlio draft of tiu‘ riaiiitiffs for tho 
amount dao in resiiect of tho said goods. 
Tliero was a groat deal ol‘ dilticulty in 
gc'tting tho goods shipped at that time os 
thoro was an embargo upon export ship- 
nieuts tr«»m Now ^ ork. The, good.s wore 
de.si>aloh'.‘il by rail on 21 r 5 t July to 

Afontreal and wer* shi’iipod fi’om Montreal 
oil 20 th September 1920 On arrival of 
goods. tJjo Defoiidant Com]>any refused to 

i >ay tho di aft, iho oxchango and tho mai^ 
ret liaving gono against him. Tho PlaiU- 
lilf Company t ued for tJio loss, Ijoing the 
difference between flio contract prieo aiul 
tho unirket ra^c on the duo date. Tho 
^Defoudant ('Juiiipaiiy denied liability: 
Held —Thai the congestion at tho New * 
York port was not such ns w-ouhl jTstify 
Iho Plaintiffs ailing contrary to the Dclon- 
danth’ iiibtruetioii Tln\y had 'nginits in 
Calcutta and theif was nothing to prevent 
their ci^Iing to thorn or otherwiso com- 
municutiM" with tho Defendants lor in- 
stnictiou. Tlie Plaintiffs wero bound to 
poifforni dm cHmdition "'F. 0 . D. New 

Yoik^' betoro tbi'y could claim atiy in- 
demnity. The clause w'a'> a condition 
going to tho r©ot of coiitracit. That Iho 
fact thnt tho Jdaintift's wore commission 
merchants who were executing the Befen« 
dants^ lordeis as their agents did not en- 
title them to Indemnity from toll© Do- 
feiglants, the Plaintiffs having failed in 
respect of a term which w(|e*a condition 
precedent to the Defendants^ liability 
iindoE th<f contract. IrelarW vj, Levingt^ 
tone, L. R. .5 fi & Is. A. C..S 95 11871 ), 
'referred to and • discussed. DAYTON , 
PRICF A CO. V. S. ROflOMOTOLLAir , 

A 00. - ^ 


^ Building contract— Stipidation 

to deduct oommisslbu cm agreed rates <*f 
payment on completion— Alteration in the 
work sifbstanitiallv increasimL it in stzo 
and dimonsione- Stipulation, if applies to 
it See Building ^ntract. ^TTTT PAAf 
KOMAR V. AfUHAHMfiD yJqUB ... 461 
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ss..'t"; '“t rru‘Si“'r“''»<V 

todaiveroU” at Buyer’s Mill-ghat »r 1 
iiouMJ by Kail or Steamer and/or Hal. 
whore 500 --b.vles of Jute werc^ flhip^d on 
board "a flat wbicb caught nro and tha 
jute was destioyedi on a 
the terms of tho'^ 

the property in the goods djd not pa^ 

, until they reached, jtheit dost innUo . 
Tpaaellet v. Sewell, 7 H. & N. \pxch. 

Und Soda Fabritt v. The ^aslg C^emic^ 
vibrkf, Bindschedier, \A.m] App. tiis, JKi 
*(1897), explained. Held further That | o 
contract was oce and iadiv^ib 
Deffonned untd 1,000 Iniles of ]ute wrt 
Eml at tivir doUirmlion. 

X steel 4 iron Company. U - Naylor. 

rS to" ISA^SOOK^ KOTll.VUI v 
CIIAITRAM KAMHILASU 




antenuptial agieeineiii ' i'^ 

? . .. lw,i, iMniHls into ( oUllsU* 


by maVriwe 'uhou >llH-ujinU ^^utraid 

IIAI^MOUAN DAS .. 880 

f.nNTH,\C:T INDIAN (IX of 1872), s. 

^°^^lll ^(hV-Aureement ,fo drop presecu- 

rth^eSicd' -islrS 

hiS bIpXr^P?o»wu«»*^^ ‘Jainlnt'* 

rtlfle flrwecu mn-Publ.^^ ‘’undergoing i 
' Srt. an olfen. ofjrimUml broach iif 

flnu in-xii «;;;,„'’St 

SVS »"-hS . 

V?a r, nno to be executed b.v 
K(). 1 bis biAotber j| 

Tho riaintitt bnu aairctun};, laid . 

W'foro live Commissioner of loiici 

an rmeTnting to him Ju't 

r„s^,rr,£'iacf-i;B;.; 


iiLoner of I’olico tiuu mo 
drawn, lu a suit to enforce t*|j . 
tioB of tho 4orlBa»e h-md: Held lhat 


tiou of tho ’Aiartgago bond: Held-T^^ 

if felony” nor^did they take tho ad- 
ministration of juhtuc ou“t of the “an*” 
.the authorities and th^nwdyes deteinUM 
what should be dwie Vw Mukeni, J. 
c T%e witMrawal of tlie prosocntion wx 

the motive., but not tho olejeci?' ot the • 
ooBsidewtiou of the agrwmenl. so M to 
render the c^greement illegal; under the 
gidioii: Held- That .(he agreement was 


. PUQt 

CONTRACT ACT, INDlAN-contd. 

also not without valid consideration for 


the purpose of binding Defendant Nos 2.. 
DWIJKINDRA NATH MULLICK v. 


GORiRAM UOBtNDAKAM 855 

i; nr' 


j— . s. 23— Aoreemant 

to itifle criminal prosecution— i:i erne nis 

necessary to be proved to vitiate contract 
—Bond executed^ in consideration of non- 
compoundabie crintinal case being With- 
drawn-Contract Act (IX of *1872), ». ,15 
ana 16— Coercioni What is— Undue influ- 
ence! if necessarily to be inferred froni 
the relation of creditor and debtor.} 
Where in a suit for tho recovery of 

money diw^ on a bond the dctenco wtw 
the bond ^ as not ^executed by the Defen- 
dant out of hia own free will bpt wur# ex- 
torted from Juju by .the pressure of a 
cr/sninal ease of eriminal broach of trust 
which was withdrawn in consideration of 
tht) iOvecution of the bond: Held — That 
in order to show that the object of the 
agreement was to stiflb tho criminal pro- 
s(‘euti'jk it was necessary to provo that ■ 
there was an agreement , between tJio 
parlies*, expre-^s or implied, the considera- 
tion for which vvas to take the administra- 
tion of the law out of the hands of the 
JiulgoH and to put it into tho bands of 
a private individual to Vleiprmine wnat 
was lo be done in the iiarticiilar case 
and timt the contracting pai’ticis should 
miter into a haigain to that eftWt. "iTiat • 
for flu) defence to prevail it was neccs- 
tt^r.v to ishow that thero wa»» really a 
criminal ca.'^e in respect of Vv non-com- 
poundablo qffenco ])endiiug lat the tlvine 
when the agreement enteivd into and 
tltat <*ue of the objocta for which the 
agreenv.'nt was entered into w^as to stihe 
the piosecution in tliat case. That so 
long as naii no agreement not to 

prosecule, liiero was nothing to prevent 
a creditor from taking a seciii-ity for 
payment of his ih'ht, eveii jf the debtor 
\'^as induced to give the secuiily by n 
threat of criminal proceedings. That the 
finding that Defendant was threatened 
by the riaiiiliiT’s bwther that, the cimi- 
nal case would not he withdrawn* if the 
bond was not execut'd wa^ not sufficient 
to bring the case within sec. 15 of the (.on- 
tract Act which defines coercion. That 
08 regards iindii© .influence the relation 
between a debtor and a creditor is not 
neceiisarily on© in which the former is 
to be taken as bcilng situated in suc^ a 
position that his will is bound to be do- 
minated by the latter. RAMESWAR MAR- 
WARI v. UrENDUA N.4.TH DAS SAR- 
KAIl ... > • ■ ■1020 

. ti. b% 70- 

Sult for contributiOfi^Deposit made by 
PJAiBfttff to provebt fococution. safo of 
propiudy ir which Iw orroneouily boltovod 
he hod irtterett— OoflOfit by permieoiofi of 
Court— RiOht to reimbbrtOment^Priitciptee 
oovernlng luch c»m.l Th© PlainitifF «ued 
for oontributloii itt tes^t of paysnOttt 
made b.T him to eave from sale ia* execu- 
tion of a decree a propeYty^ ib which the 
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Vlaintift claiuiod he had an inteifst ftloiiff 
wUh lht» Jhjfendant. The pa^meul •bud 
hcvii made with the jpemissian of the Cour^, 
which Jiad .exPras'ifJ.y found that the Plnin; 
tiff had' right to make tlte payment: 
Held— That thougli the Plaintiff failed 
to prove that Jib had a share in the pro- 
perty, tJiut did not dispose of tJi^auestion 
to the applicability of sec. w) of tho 
Contract Act.. Wlie^je payment is made by 
a pert^on -wbo puts forward a bona fide 
claim to the propesrty in dispute lie is en- 
titled te rfto protection afforded by sec? 

. fj9 <tf the Coutjact Act, eve'ii though it ul- 
timately transpires as a result of litiga- 
tion that he had not in fact or in «]ilW 
tho interest for the protection whereof the 
payment was iiiade.. That in the ciroum- 
atuncoa* of the'c.'ise the Tluintiff should 
fiUCToed on tlio provisions of sec. 69 of 
, tho Coiftract Act. That even a.';8Uining 
tlijjt M*(; l»9 did not apply the case came 
witliiii SO'.*, 70 of tho (b:^tract Act. Sec. 

70 ‘lays down three circumstance.-i as 
ueccssiiTv to found tlic right of demand,* 
viz., 1st, flnit the actk should be iaA\ fully 
done ‘or aiiotlier, 2n(l. that it should not 
ho tho clboi's iJitentioii to do it gratuitously 
and, ‘Ircl. ihat llie other party hIiouM tn- 
loy the benoht of it. Tho existence of uu 
interest iB •generally a test as to the luw^ 
ful charaotor of a payment but even if an 
interest were not shown to exist payments 
on account of another, if lawfully made, 
would goijorally be provided for by sec. 

70 of the Act. TJiat all' tho circumstances 
reuuired by sec. 70b existed in the case and 
the Plaintiff v^aa entitled to bei roimbiu’sed. 

It is necrtssary to be etcry circums- 
poct ill the application of tho general 
pi’inciplo if justice. equi4y and good con- • 
science, but tho terms of sec. 70 are wide 
enougji to afford ample room lor the #ip- 
plicuHoii of this principle in a tit case 
NAdKNDKV NATH KOY v. JUGAL 
KTSHORFi EOi: ’ ... .1052 

X)STS— Civil Procedure Code lAct V of 1908), 
s.' 35— Costal if payahle by a paaty wbtent 
at the time of hearino— Olscretion, how 
to^ be exercitnd.l •*4^1aintiffs instituted a 
$uit tor estuliltshmeiii of their title to 
the disputed lamis and for recovery of 
possession of the same. There were two 
sets pf Defeiidfi nts, viz., oo^sharer Defen- 
dant-^ and the tenant Defendants. I’he 
ccKsharer Defendants althouh supporting 
the tenant Defendants Un tlheir conlon- • 
tion yet did not enter appearance during 
the trial^ to contest the Plaintiffs’ ca,se. 

Court gave effect to the tenant 
Defendants’ raso and made a decree on 
that Ijasis. On appeal by the Plaintiffs 
in the High ijourt. tho co-&]iarer Defen- 
dants were mane parties but they uid not 
jnter appearance and were not represen- 
at the hearing. appeal was 4ec- 
^eed with, oosta tu the Plaintiffs and the 
decree for cosN waa made in terms whieh 
<mtitledi tim Plaiutiffa to realiBe the coete 
ly^m all the Dele^ndante. The ffret two 
Defendants who did *tot appear at the 
hearing of the appeal moved the 0»v»rt for . 



x\ll 


Pcifi 

COSTS— CO ncld. 

amontiment of the above order us to 
costs .igniiisl them: Held — That there in 
no rule 1 iw dhut because a sail or 
appeal is leard ex parte, the sueccs^tul 
Plaintiff ffr AppaUuflt is not entitled to 
cobts against the tfbsont Delendant or 
Ros'pomlciit Held 1tirthei^T'h<?i Court 
can c-xercibo l.io largest discretion in iho 
•malici costs w lifch, however, is to be , 
exercised with .special reference to all the 
circunistanco-> of the case, iiududiug tho 
conduct the parties, during ns well as 
anteccd(‘iit tc) tho suit. Shoo Dyal Tewa-* - 
ree v. Bishonaih Tewaoee, 9 W. K 6l 
(63) (1868) and toctock v. Ramsay Urban 
Council, [1900] \ Q. B^357 (3G0),.(lJs<.usst!d 
and npmosed iIPI^’DIJA NAHAIN 
ROV V. HISVVFSW^yt HOY CHOAV- 
DllLHV .. • 297 

clisiillovveil by IbivV Council to 

• ft 11 i X X 1 .^3 


— , Clisuiioweii ny x lw 

siiccps»ful Appellant on tti« uromni thaf 
hiM ^U'fcii.;e was •Ssuiuiilarly duvoW of 
n.orit. WJF.IAAAI OltAIIAM v. KKIS- 
HNA ClIANUKV DKV, •• . ■ 

COUNSFU, authority of, to coniprormse a 
suite-Compiomise^liow frr and when bind- 
ing on his client— Civil Procedure Code 
fAct V of 1908), Or. 23. r. 3-Order, if 
must be final, to be followed by decree. 1 
Tb« lelalien of a client to his couii.scl 
is of a iiatuio different from that of a 
priinduaj to an agent. 11 is authority is 
not in any sense incideiftal to a contract 
huff whicli he has entered with hi.'» client. 
Tho cinnliicl a mi control of tho cause are 
nccchsanlv left to tlio couusol and his 
autJionty to compromise a case is dcrivted 
fi-om rhe iiaturo of tho work he iin- 

dortakes to do 'Uid is coinmeiisurait' with 
his re.-^ponsibility. Where therefore, a 
coujis.-t aIuIo acting in the cause m (Jourt 
cnlo)’-. into a com prom i at*, it is binding 
upon tho paity for whom ho sxcfsr 
* Hut hi.s uiifolLeiod authority to bind 
tho client os.te*i(ls only while In* i,ji appear- 
ing in Court and conscouenlly a com- 
proniiso offocted by counsel out oi CJourt 
iind not assent. 'd to by client is only bind- 
ing upon him if it is expressly authonaed 
or snUseiiuoiilIy ratified by tho client or 
by his iigfjiit authorised in Unit behalf. 
Tho rights, jiriviieges and obligations of 
an a-b'oeate of t^ie (’tdeutta High ^ourfc 
aro the same as those of counsel entitled 
to practise in tho High (burt of Justice m 
Kiigland and they remain the same whe- 
ther he is appearing in the High Court «r 
in Courts* suboidmatc thereto In con- 
sidering w'lwtUcr a settlement arr^vM at 
would justify tho Court m passing 
a decree nioli^r Or. 23. r 3. the 
as to whirl, the Court has t». "ft 
is not whether tho order -aas a final order 
or 1 perfected order but windier it 
wae an aRreed order. Straui* t FrancI*. 
L. R 1 Q. B. 379 (18ii6). Mathew* v 

Munster. 20 -I B D Neale . 

V. Gordon tennox. 11902* A. C. at p 

469, CoIIedBC Hyn. 3. JiLdFord 
121 (lS25b Swinfen v. Lord 
5*Hnrl.«toTip and ^'ornon’. Tto- at 
riSCO). Hutchinion v. 8tepHejp«» l •iwn, 
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COUNbKL-contd. „ 

6W (lb37). Shepherd t. Robinion, [1919j 
I K. «. 474. Green > Crockett. }I4 L. J. 

(N. S«) Uii. m Richardson v. 

Evtori a JJeO. Muc. & U- 79 0852), 
Turvirall v. Bogle, 4 liiibsell 1*^2 C^fc27). 

Swinfen v. Swiiifen, Hev, 519 c3b55), 

Thomas v. H^wes, 2 C. tS: M. 519 0834). 

Ho/t V. Jesse. 3 (’ll. JJ. 177 (]87«). Harvey 
r Croydon Union Saviitary Authority, 2C, 

'rh. 1). 249 (1883^, Lewis v. Lewis,* 4^5 Ch. 

D. 281, (WO), Jung Qahadur Singh v. 
Sankar Rao. 1. L R. 13,. All 27;> 0890), 
Hickman v. Berens, (1895 1 2 ('h. 638, Wild- 
ing V Sand9r4on,ollB971 2 Ch 537. Nando 
Lai Bose’s case. 11910^2 K. H. 038 mul 
Bieharrison v. Pate. i A, G. m 0840) 
vefevred to A SICA RAN* C’llOUTMAL v. 
TBK J;. 1. ItY. ^;0 . . 566 

COUNSEL’S author ity to compromise—English 
rule ot practice, ir appi'caoie m this 
country, particularly in MotussHr-Civil 
Procedure Code (Act V of 1908), Or. >5, 
i*. 3— Application to recOrd adjustment — 
Lawfi/J agreement “Compromise aetree'- 
Appeai—Civil Procedure code, Or. 32, r. 7 
- Voidable” against ^il parties o:rier 
than the minor, meaning of— Purdcii.ablliii 
lady — Agent’s authority— Ratificatio-i.j Au 
agent aulhoiibed to do ii certain act can- 
isot bo held lo be iiulhoiibcd to do ivi.ulhei 
act in coniiooLion with the banie, buM!\e.->». 

An.y peibon te|lciiig to bind a purda- 
nashin yoman liy the act ul lici* agent 
must gne atiicl proof of biicli agofey. 
Azeezoonissa y. Baqur Khan, lo ih L. K 
S05; 17 W. R 393 U* C.) (1872) and 
Sarat Kumari a. Amulyadhan, 27 C. W. X. 

C29: b. c. 37 C’. L J 501 < .) a922>. 

*ef erred lo, J*j'inciplf^> by whiuli llie 

Courts are io be g^iided in dealing A\ith 
ironbacUoiib by purdanashin ladic.s '“s ap- 
plicable to tile '-ase of a compromibe b^ a 
lady adverietl to. Tacoordeen Tewary 
Syed All Hosiein, L. li. 1 1. A, 192; 13 i>. * 

L. R. 427; 21 Wj R. 310 (.1871), Sudisht 
Lai A’. Shcobarat Koer, b. R. 8 1. A 39; * 

e. c. I. L. K 7 Cal. 245«{1881), Annepa 
Mohini v Bhuban Mohini, L. R. 28 I. A 
71* 8. c. 1. Xj. R. 28 CaJ. 54« (1901) and 
«6hambati v. Jago Bibi, L. R. 29 1. A. 131: 

•. c. 6 C W. N. 682 (1902,1, referred In. 

A breach ot the proAisioii of i^ub-r. *11) 
of OA 32, r. 7 1,1 \lie C. P. C. does not 
glider the oonipromlse nnlawftil but onh' 
voidable at the option of the minor as 

S roA'idcd ill sub-r. ( 2 ) of the above rule. 

ub-V. (2) of Or. 32. r. 7 of iho C. 1*. C. 
eontemplatei, the case of a miifbr on one 
aide wrnged agaiont ndnlt.s on the other a.s 
reaardsotho matter of (Compromise, and 
it can have no refeience to fhc effect 
any^* compr«^nisA botAveen adults althouirli 
minoi^may bo n purt.y to the suit. The 
question €4s between adults mu«t be nov- 
ernod by the treheral laiy and tioi by this 
^ ,^b-nile. Semble:— The imle of practiof* 
in England* regderdinq general .anthoritv of 
counsel to oompromisie a suit without re- 
feroyCiO to his client. <'whfeh has its rcots 
fin* diiTerent traditions and environments. 
nhmiW 'not be applied in this ^‘oiintiy. •' 
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COUXSEL-concld. 

particularly jn the Mofussil where peo|&, 
haver hear of auch practice. Dictum m 
Lord Halsbury jn Neale v. Gordon Ldh- 
**hox, £1903] A. C. 466, 469, approved. 

Shepherd v> Robinton, [1919] 1‘K. ii. 474, 
Strauss v. Frgncis, L. R. 1 Q. J3. -379 (1866), 
and Mathews v. Munster, .20 Q. B. D. 141 
(1888), referre<l to. BM. TARUBALA DASI 
V. SOUlAi’-NDRA NATH MITTBR ... 597 

CUUR’J' FEES, payable an application for 
letters of adniiiiisiration to the (Estate of a 
deceased Hindu gOA^eriiod by ,,.the ‘Mitak- 
shava low. Sef under Letters of Admi- 
iiislTaiion TN THE GOODS OF BflL- 
U4NESWAR TRJGrNAlT ... 372 

COURT FEES ACT (VII of 1870), s.'7-Civil 
Profedure^odo (Act V. of ,1908); Or. VM, r. 

11— S. llfr-^Revjsion of Cburt’s order de- 
termining value of suit.J The Court ib 
OD'pcwered under the law to rOvise the 
valuation put ly the Plaintiff and if, on 
such rcA^iftion it^ie of opinion that ilie A^alu- 
^atioii Jb iuftufficient or arbitrarily JoW it 
*ha» junsdictnm to fix tho pi oper ■ a alue ; 
but when a (jourt «determines tlio vaTua- 
tion according to its judgment vir holds 
that Plainiitt\s valuation is correct it does 
not commit >juch an error of law as to 
entitle the High Oburk to iuterfero under 
115, C. J’ 0. G. M. FALKNER v. 
MIR/.A MAHOMED SYED ALl ... 627 

^ , — ^ 11 ^ b— Security 

furnished under the provisions or the 
Civil Procedure Code (Act V of 1903),. e.g., 
under Or. 32, r. ® (2), how to be stampeu— 
Indian Stamp Art (ll^of 1899), Arts, 40 
and *57, if and when applicable— Art. 15, 
effect of . I ScciTrJtv bonds executed in pui- 
suam-o of ao order of the Court ujidei U>r. 

* 32, r. 6 (2j or ai^’ other rule or* section of 
tlie CiA'il IT’oceilure Code iriu-t have a 
cfetit-foe Btiimp as required by Art; 6 of 
Sch. Il of the Court Fees Act, and they 
Avill also bo vhargA^ubie under the Stamp 
Act if they are of the kind described in 
Art. 40 OT Art. 57. but they A\ill not bo 
chargtablg under the Stamp Act if they fall 
under 4he residaury Art. 15, Dwarka Nath 
Dey A^ Sailaja Konta .Mullick, 21 C. W. N. 

1150 (1916), dissented from.’ Sarbo Musal- 
mani v. Safar Mandal, 1. L, R. 49 Cal. 997 
(1922), referrod to. RE: REFERENCE 
FROM THE MUNSIF, 4TH CQURT, 
HABIGANJ ... ... ... 851 

CRIMINAL FBOSEOTjTION, agyeement to 
stifle. See Contract Act, a. 23. DW1.IEN- . 
DRA NATH MULLICK v. * GOl’IRAM 
GOBINDAIUM ... ..t ... 853 

Agreement to 

stifle Criminal prosecution. See Contract 
Act, B. 28. RAMESWAR ^MARWARI v. 
UPENDRA NATH BAS jSaRKAR ...1029 
CYPRES DOCTIUNE-T-What it is— AppI leaf loti 
off] The indbme of a fund originally 
created for the l|tgher educatioti d( the 
ehlldrezi of Indian soldiers who have fallen 
or bebti pewAaiwntly disable during the 
Great War haviTig beoomo gt^ter than la 
necessary tor the purpose eri^hally named: 
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amo, on tlie author o£ the li-ust agte^ 
fn^mt tho Court, on the cypm piunw- 
nle haa po.<er to opply the surplus 
the edutntkm nhd aseistanco ' ot chij, 
drou and dependants ol the ^ndnin odi- 
ocrs and Boldiora who rendered military ser- 
view under tlio Crown diirins the late 
(Ireut War or "lio l‘ave taken liajit or may 
horeaiter take part iu subsetiueiu yarlika 
oweraiiona AOVOCjVTE GENiit^AL Ot 
iSaL* w C\VT. S. WKHIWOBN- 


SON 
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DVKPATNX lease— SUpiiJafi©!! n' kabuli^at 
' liyi>otIie(!utiiiR 'other properties to stenre 
payment of rent and porformnnen of cbji«a- 
tions ofvlcase— Stipulation, if <^ases to he 
operative vpon .traiisiVr of 
Bengal Tenancy ‘Act. K ANAl I.AL OHO. [f 
V. BAiSANTA BETIATM SEN .1020 

DJOCKJOE, pYirehaso oi, by pleader See under 
pleader. SM. NAOENBIU BALA DASI 
V. DINANATH MAHTSH . - 401 

lii:UiCATXON'. proof of— Temple founded bya* 
Hinou, whether dedicated to public— Temple 
not taken unde." lontroi ot board ol He ve- 
nue, effect of— Founder holding temple 
out as public temple, proof of dedica- 
tion— :>ucira, ‘.if may be pujari m Hindu 
temple. J 'ihe quc**‘tiou v^as wiiethei a 
ILindu leni£ilo lou ruled betwoeu Ibtl iinTl 
1851) ni the village ot Kalipatta in the Ibs- 
tuct .ot Salem in the Madras J^residency 
dedicated by the founder to the public 
or Jiot. There »vaH no deed or documenl 
of dodicuLion and ^it was not taken under 
the control oi iho Board of Revenue: 

Held —That it might be iwsumed that it 
vvouid havo been taken under the control 
of tlik) Boil'd if it had ^lecn dedicated to « 
tbo public by a deed which was made 
public. The qiiesLion whether ,thc lenyl© 
wusl o\cr dedicated to the public must 
Iharerore depend upon mleieuces which 
could jQgitimately be dftiwii from facts not 
in dispute and from unumbiguouK evidence 
Ol) tho record of the suit, logard being 
had to tho principles ot HinduTsiir which 
prevailed in ihe Presidency of Madras. It 
would lie a legitimate inference to draw 
that tho founder had dedicated the 
temple to the public, if it was found 
that he had and represented to 

the Hindu public that the temple was a 
public temple at which all Hindus might 
worship. “Apparently in the Presidency ^ 
• of Madras thoro are sotno public Hindu 
temples, the pujaris of w'hich are Pudras." 
PUJARI*LAirSHMANA GOTJNB.AN v. 
SUBRAMANIA AYYATt ... 112 

IHARA PKOCEBHINGS— Act IX of 1847, MC. 

6— Alluvial aec|3tion$ from non*naviaabto 
river-bedi within permianently settled re* 
mlndary^ fiablftty. to revenue— Assessments 
by and orders of Hoard, i>f Revenue, wlien 
finai^Ground on UdvIeH ofd8rs of adminis- 
trative body miv ,be btUokdd in ClyH 
Court— Funaamentat irregularity:, what is 
and what IS npti-^«wi of proaf— OdJaetlons 
yhich tfiersly pf«gieMn*rl«Wtas. if sudlfclent 
to cliachargc onus— Superimposition of map* 


Akilillir ^ 

iJlkliX rilOCLEUiNAiS- conjld, 

to (fetermtno change in locality. | Uoveru- 
meuL i» entitled lo i)ublic revenue under 
Act lA 0)f 1W7 from chars formed 

in a no^-tmvigable^ river, even when 
)1 •Hows throu|?li permanently teot- 
tlod Zamiudnry, as well as up to the 
middle line uJ the river whero that 
j« the boundary of *the Zamiiidary and 
•inis e\m\ where it appears that tli« river* 
lied w'u< pait il the permaiid^tly bottled 
/ami Hilary. ‘The Secretary of State for 
India v.»The Mbharojah of Burdwan, L, 

IL X8 1. A. 5fi5; s c. 1. L. M. VJ Cal. 103; 

2<) (’. VS'. N Ciy (11121), followed. The 
drvilit.y iiuimsed Aiy isec. 0 of llip Act on 
the orticis of tlie Board of Hev'cnue regar- 
ding a!^st;bsmeut <d' l)iuru Jdud« is subject 
to two ouiiditions, vii.* first, tliat funda- 
mental jiiigniarity, that •!» to buy, a 
dctiarico of or iion-conipliivico with thi? 

tif the iu‘()f#*duro %r a^Ki‘».sment 
would -till gi\ onground for cjiicstioning 
Gw* proceeding^ it, j, Court of Jaw; and 
ipjiK'ondli , tJiat liio burdt'U of «‘HtabAshiiig 
Mich e^se/itin] .iiid liiiiduiueiitnl violation 
t .statutory requiremeiiU reeU upon the 
alleging it. It follows, that objcc- 
rioUH .iDecting mensuiementb, .suiveyt, and 
maps of localities and other lelails of iii- 
ve.stiRatii)ii which sluuild have been rai^eil 
l)efore the .idininistrativo authority end 
could proptrly have Iwon bet at rest by 
bue^ authority - arc not sufficient gicunds 
lor^revoiw by the (Tvil Court of the 
ordeib of that authority.; The objection 
that the area of the alluviated land wav 
arrived at by the .superimixusitioii ot maj)* 
of the locality prepared on .successive 
dates— a proic.'diiig pot illegal iii itself 
• and nnJtural in tJie eivcumstdnee^— was one 
for consideration by tho officials ac ling In 
the rexmue ]»ro:icediiigfj and eminently fit 
, for euttlcmerit and dccisnon by the Board 
of Revenue, bucli belateil objections 
amounting merejy to proivuiniling of riddlea 
• are not sutln:iciit to throw doubts upon 
inve>tigatioiis iilfade hy persons auihi rised 
by law^ to niuk.j Uieni. Rajeoomar Roy v. 
Gobinda Chunder Roy, L. K. 19 I. A. 140 
(1802) and Kumar Basanta Kumar Royv 
V. Secretary of State for India, L. R. 44 I. A. 
m*; s. c. 1. L. R 44 858; 21 C. W. N. 

642 (1917) reieiivd to. SECRETARY OF 
STATE FOR INDIA IN COUNCIL ^ 
RAY JATTNDRA NATH CHOWDHURY 1 

SETTLEM E.NT— Permanently seltieU 

estate— La^ds reformed, if could be lepa- 
ratal y aseessed with revenue— Not itieation 
of tale of IchHH mehil— Purchiier, i| acqui- 
ret the entire ettafe or only the area 

mentioned— Construction of nbtiflcaticei— 
Evidence of conduct-l GdVernmeet by a 
notification put up to sale it*4 tijnriindary 
right to a certain kHag mehal w(hich wa^ 
purchaswl by the Plaintiff. The notifica- , 
Hon Btated the name of th^ mehal, its ttmi 
and the j«ma payable in respect thereof. 
Siibeequently a ^ onfliderable of 

lanil appeared as reformation of the lanfl«» 
i of the efbiwsairl TW^TiUblientlv sfHlwl ate 
and was formed into a Diara^ estate witn a 
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revi-itiu© ubriejssc'd ou it \vhich the Pluiutiu 
took sottleiriont of under protest: Heid, 
upon r con^tun iion of U*.e not jh^atioJi w.iul 
lnui!i« roiiard to the evidonue ot conduct 
affoideti hv variou';' diara pr'oct*tdii,'4^— 
That it was the entire estate wliich was 
sold and not^ merely the quantity of 
la^vi men1iom-d in the notiticati m and 
, the lands which reformed could ^ not he 
atfajn asetvsfied w’ith reveinu* Gunga 
Narain Ch^wdhury v. Radhika Mohun Roy, 

21 W R. 115 (1S73). Ghola^ AM Chaudhury 
V. The Collector of Backergunge, 2 C'. L. R. 

(1H78), Jogubandhoo Bose v. KoomCfOdir ee 
Kant Banerjeo, IJ W 89 (187iM. Kristo 
Mohan Bysack v. Coileetor of Dacca, 2i 
AV. R. 91 (1875)*. and Thti Secretary of State 
tor India in Council v. Narendra Nath, 

:i2 C. L. J. 402 (1920), referml to KUMAR 
SANKAR ROY ClfOVVDirflTfY v. TITR 
•IsKCRKTARY cOF STATE FOR JNPIA . 166 
DJStjlJALlFlCATIOjV us heir by physical in- 
iiriuity under Hindu ^aivv. See under 
Hindv Law. RAKA13A1 v. H 4TL\ \- 
BAl ... 129 

HIYOKOL ACT, INIJIAI^ (IV of 1869), sec'’ 
Liaisolntiou ot marriage— l*etitioner, a 
Chijslian and a resident of India — licinaiid 
for finding — "Damages, on wdiat principleB 
to ho assessed. See under marnago W. 


il. THOMAS V. ^IRS. THOMAS .. 350 

JLNCHAJSCJ'.MILNT Oi- REAT. suit for— piea 
of mourashi inukAmn tenancy in detenco — 
Finding tnat holding was created alter 
the Permanent Settlement and therefore 
the presumption under sec. bO, Bengal 
lenancy Act (V(l| of 1385), did not 
arise, it sufficient to dispose ot the case— 
Court bound to consider if there was a 
contract as to fixity of rent.) The luudh.rd 
having sued for enhancement ot rent, tJio 
loiiaiit pltwied (hat the jama was mourashi <• 
mokarari and tliereloro theiv, could he no 
enhancement. It 'v.us found (hat the jama 
w'a.s oi*euted alter tlie reriiiaiient ►‘^etllo- ' 
ment: Held -M hat the fhcl that the 
jama was created after the l*eiiuanejii, 
Sotllement und therefore no presumpticu 
vuMs,> under sec. 50 of the Bengal 1'» iJur‘cy 
Act (lid not dispose of the cusc) for it w;a.s 
op(‘n ^ L> t h(‘ tenant, to estaldff'di hy evi- 
dence' that there wae a contract that the 
TRiit of tho tenure should not be enhniued 
and lliciv must be u finding bv tlie lower 
•V’hejlate <V»nrl .»ri thi^ noint on the 
evidence GOPI MOHAN MAJIJMDAR v. 
NAWAB BAHADIR OF MURSITIDA- 
BAD lit m ^3 

LQFITABLF mortgage. “See nmler part- 
ncrsldp bus^uees ... I 

FSTATKS li.ARTlTiON ACT (V of 1897), ss. 

81, 119, sccpe and effect of— Partition— Split- 
ting up of tortuff and apportionment of 
rent by Deputy Collector under sec. 81— 
'Order under seci- B1, if may be challenged 
by tenant by way of defence to rent suit.} 

A Deputy Collectatr wlicle Acting under foo. 

81 of the Flutes Pnrtition Act exei’ci«?eF 
lh(x pow'ers< ot u quasi judicial oflBcer. An 


BSTATIW^^VAKTJTION act- concld. 

ordor pus^tHl under that ecctiou, though 
untpunded ui tact, is not u, nulBty. Such 
^ ^au order cannot be ehelienged by hny^oi * ^ 
dotonco to a bUit for rent iU the ubsEcnco ;• 
bf- other qpartios to the partition. Per 
Knnkin, a pernon has a right to chal- 

lenge un order under .sec. ‘81 by a fc«uit or 
by anv' other ijeati>>, sec. 119 ieavoe him 
that rigllt. On ordinary principles u suit 
in the Civil Oourt properly cpnsnnited ami 
brought within whatever period- of limita- 
tion may bt* applicable to set a^ihh* an 
order under sec. 81 would l>e ne<}e.ssarv. Per 
Page, J.—Qui-erfa, w hether a denant or other 
pej*.sori aggrieved by an order under sec 81 
isWtitled to challenge that decision other- 
wise than liy the methods provided in the 
Estates Partition Act. -SATJSlJf CH tA'DKA 
FHATTERJl v.* KALI CH.ARAN OllOW- 
DHMRY . 221 

^ lecs. 119, 94— Par- 
tition of mourahs jointly held— Order of 
Collector refusirg to make over possession 
—to one party of chuck regarding which' dis- 
pute arose subsequent to partition— Suit 
for declaration of title and recoi/ery of 
possession, if barred— Limitation Act (IX 
of 1908), Art. 14, if applied to the 
case.) After a partition under the J 'slates 
l^attAion Act oi certain mouV.aJi.> held by 
the Plaintiff'S and the Defeadunt jiaiiUy 
the Defendant secured a rent decroti ag^uTl^l 
the teuanta of .i certain chuck jnsjute of 
the Plaintiffs' objeiAion and the Plaintiffs 
applied to tie Collector to givo effect 
to the partition and to gyve them pos.scsbion 
of disputed chuck. This wus refused 
and the Plaintiffs then sued lor decJar.Uion 
of title and recovery of ixiwsession more 
than one year after the (’ollec tor’s 
order : Held — ^'I'liat the older of Iho Cfllec- 
t^lt on thrv Rlain tiffs' application was not 
mio under cof. 94 of the Estates Partition 
Act and the suit was not bari*ed under hoc. 

119 of the Act nor wa^ it b.wred under Art. 

14 of the Limitation Act, lor an order 
iindor. Art. 14 must be su?h an order as 
the otecer is empowered tinder the l&w^ to 
yimsfl and wor.M l>e effective unless set 
aside. The (»rdor in the pfesent case xvas 
one for which there was no provision •^'f the 
linv. hlR WASIF M.l MTRZA v. SARA- 
DLNDD NARAIN RAT ... . 839 

ESTUPPEL-See C. P. C. NRIPENDR A NA'J'H 
BllOWMIK V. BASANTA KUMAR 
• LAHIIII ... ... .. 861 

EVIDENCE—Admisnibility of colitempoi ane- 
ous oral evidence not to be docicL^d on an 
application to strike out. See C P. C., Or. 

6. r. 16. ANDERSON KIRKWOOD .TEN- 
NENT V. WALTER MITC7HEL . 670 

... ^ Entries in villiUge papers and 

joint payment of taxes and banking ac- 
count, evidentiary value of os to jointnese 
or otherwdsa of Mitakshara family. See 
Hindu Law. J.AG PRASAD RAI v. 
MUSAMMAT SINGAEI ... 941 

EVIDENCE ACT, .INDIAN (I of 1872), tt. 11, 

13, 21, 32-<< trniiiMtton,'’ and 



XNUJCX OS OIYIL OdCliiLS. 


XXI 


Vta. Xmj 


KVIJUJNCi; ACT, INmAN«#«W.- 

••assertion” in fecc 13, meaning of— rad 
in sec, 11, meaning oi— ^tatenient in pcttah 

• relating to adiottiing land aooia land in 

• svnt* bcionging to Piaintift, ir*i:an ue 

• proved on his belvalf and admis- 

sible. J The Tlainti^^b as le^secb sued for 
establishment id' title to and recovery of 
posses*sion of a. plot of land It appeared 
that a iMJttah exeeutod by one ol the* 
PhvintilVs’ ^lesHois a yejiv aftei* then lease 
in robpeet ol an iidjoininj; idot of land 

contained a btatenieiit that the land In 

• suit belonijed to the I’liiiitills* Ics-sois: 

. Held—That the pfittah not relating to the 

land in suit, was not a transaction within * 
the meaning of cl. (fl» to seJ. 13 of the 
Evidence Act and statement in the 

. was mr^i'o recital tand did not 
amount to .an assertion of r'ght nr a claim 

wilhm Iho meaning of cl. (b) to sec. 

*13 of the J‘ivici( 3 nco Act aiul could not be 
I»rov;ed on beUal'f of the Idaintilfs and 

lienco that docnipent was inadmis-ible in 
evidence. It was an edniission favour 
ri nerson Making jt winch "fus not 

.‘ulinissilne ifVuhn' any clans? of sec. 3*2 , 

and could not bo viid to be a “fact'' • 
within the meaning of sec. 11 of the Kvi- 
dence Act. KADHA KinSHNA MAll- 
.WAHI V, SMUlEFsWAIt MAG .. 46tt 


, s, br Pro- 
missory note, suit cn— Note uttacned to 
plaint, *found missing— Hignt or Pid nt ir 
to give secondary evinence— Unus of proof, 
nature and extent cf— Negotiable Instru- 
ments Act tXXVi Cl Itfa/;, s. b/.J 

Wliero the ongiiiaj prernii'soiy nolo on 
which the suit ^',ts urougiit uoa lound 
missing and a pliotograjdi allogcd to have 
been rukeu soimo little lime befMe vas 
init in as t.ci.oiidaiy ovKience and the 
question was wlutlwr^lho -yjfimtill liad 
made out ground'^ for the admi^Hsioii of ?,e- 
condary evidqtifo; Held — Tluit w licro the 
ongiiml document had been placed in 
custody of iho lasv^ tJio onus ol proof did , 
not requiMJ the Pluiutill k) show how it 
was afterwarilft made away with oi to 
BUtisfy the. Court that the Defendant was 
inorelikely io have been guilty than Iiini- 
eelf- Where the note as oiiginally drawn ' 
up .showed that it was intended that in- 
terest should be paid and the rate was 
also sufftuently expressed, the interiwla- 
tion of the words ‘‘wi'h interest^' did not 
amount to a uintcrial alteration a?^uding 
tke note within sec. 87 of the Negotiable 
J1 nHtnimeiit.s Act. LA LA TULSl KAM 
V. lUM SARAN DAP .965 


ji , $. 115— Estoppel 

—Taking of rent from person not entitled 
to paisess as tenant— Estoppel, how far 
operative— Hecovory of possession, if barred 
—Mesne . profits, claim to, if barred— Onus 
to etteblish estoppel.] tJndoi* ar cempro- 
laise mwle in ,1878, the widow' of the late 
ovnier D was to remain in possession 
of certain villagei^ as under-proprietor for 
her life-time without power of alienation 
and after her death the wife of her son 


LVIDhAvJi; ACT, tNDUN-concid. ^ 

was similariy to remain la p-stoosyiun for 
her Uto wirhout power ui ai.uiutjou, 
tjjio two luciioa aieu in iOui ana cjuo lo* 
spectively. At that time the sun uau no 
btlier Wofijut ne inuiuod agum a bccond 
wife J in hajiing pievAouoiy soid Uie 
reverhion winch belonged to iiim the 
sou and heir :d D to iiio Couft of Wards. 

^ .1 entercHl 'into jwsse.'jsion of tho» vUiuges 
and got her iiaiuo recorded in the unucr* 
proprietary rcgibtry dl a puRhtadar wuii- 
• out aiAv t;tto and the Court of Wards 
without enquiry ydo tho facts went on 
taking rent fi^io her but later on dit*- 
coveringi Hlieir mistake brought a suit for 

recovery ^ with mesuo ^lolits: Held— That 

the taking of refit from J estoxiped* the 
Court of A\ i-tds from claiming mesne 
profits during thp particular years for * 
which rent was rec-eived, but dnk not 

• estox> the Cjourt Wards Iroin claiming 

recovery of possession, hoc. 115 of tho Hvi- 
donce Act having no appli(?atiun i«> tJio 
mailer The vnus of ^‘staby.shing the facts 
and circumstances from which estoppel 
arises r*3sts upon tho pennon pleading jt. 
AflTHA SEN SINUU v. MUSAMMAT 
.lANKl KLAll .. 53; 

EXECLITNd COL'lvT, power ot, to quc&tion 
validity of decree— Limits ot its cempe- 
tence— App irent want of jurisdiction of 
trial Court, only ground,] Where the 
decree presented for e.xocution was made 
by a C!ourt winch apparenU.v Jiad iiot 
juiiwlict ion, whether pecuniary or terri- 
txiri.il or ill respect of tlio judgment- 
debior’s iMTson, to make the decree, the 
executing i.'ourt is entitled to refusa to 
execute it on the ground ^hat it was made 
without iuri^diction VV^itlun those loiriow 

* limits, tho (x^icuting (.’ourt is authoriood 

to qutstio’i tlio validity of the decree. 
GOlU CHAND JlAlDEIt v. I»lK)EUj.LA 
KUMAU ROY ... . 04i 

EXECi’TJON DKOi'EEDINGS, arbitration in.J » 
See Civil J'’roct;duio Code. T. W'ANG v. 
StJN.V WAAUDl ... ... . . 881 

I'UitEST tracts in South Canara^ Govern- 
ments rignts tnereui— Kuma cult*vuxiun. 
nature of— Cultivator's poisessiofi permis- 
sive- -Licenseos, not tenants- Sirkur kumri 
and wargdais kiimri, incidents ol, it 
different — Muliwargs, if hold Kumri lands 
ir. ryolwari tenure- Suit lo set aside order 
of Government granting rough potta for 
kuiui’i cultivation excluding •|£crMs claimed 
^-Limitation— Limitation Act (IX of 1908), 
Sch, I, Art. 120 . 1 Govcri.')ip1biit bad ubso- 
luld titln to all forest tracts in the Dia- 
tr^t of' South Canara. wn’.ch belonsieH «l>- 
solutely to the Crowig, Kunyi cultivation 
in these tracts diascribed;i Wherever kurnri • 
cultivation was allow eiiLin this Diftlrict it ^ 
was pemissiviv •Govermnent's riahts as re- 
gards the wargdar kumriet were the same 
as in the rase (d^QovgvnTnmt kunvries, .and 
the possession of the cultivators, even when^ 
they 9 were wargdars, was permissive. 
The iiicidAits which attacb^M to wargdar i 
kumriet did not stand on the aame.foot* 
ing aa ryotwari holdings' hi 1003 Govern* 
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FUI?KOT“ coiTcld. 

meiit QtticiuiH j;ranlt‘il tiie PJairtiff a 
routfJi putta nl iuiidb vliich they would ha 
to ^u^tjrflto ir. kumri, tiiwi ‘oxcludra 
iltaSiWtrptii Ido imuis m sujt: Held— 'i'hat 
ti> set asid^ tliu ordel^ 
and to i.ot nil u d*‘clai;atKn ol ins light 
hrouijiit id iyi3 wnii barred bj Art. liJii of 
iScli. i ot t/i© Limitation Act. IvODO'J'H 

.^AIK V. SLCin.TAllic Oh fcTATL SjliS 


i J{ VljJJ- JSuit tor setcmy aside o\ paite 
trauauient decree, it nes, wnen sunrjmunies 
were sei vta— ra«i.:ty or claim ..and* adduc- 
ot pfiijurea tviuenca. it coniiitute sum- 
oient trauo tor vacating tne previous 
dectee— nivii l-'roceuuie Oede (At^ V of 
lauttj. Or. y, r. la; proceedipy under, if 
opetates as res judicata ‘in tne tubs&c|uent 
iuit on tnd (iO»rit ut service^ ot summons.; 

' N. brought a hdii in ,tho .Small r.iu->e 
(.‘ouiiii;. aftiiinst 11. on a haudnole and 
obtained u'l cx parte do'.rec*. J(l* um.utcoss- 
tiifly applied iiiidcr tir. IX, r. 13, C V. C.» 
to set tJio fX p.orti decree ofiiteuamg 

that j»iiiiiiiioFi*jr*r iuul hocu .s':pi>J‘e‘">otl. and 
ev’eutu'iliy m^tifatcd a suit m the 3Iuji- 
bdi’a Court la sot aside the '’x paite 
decree on the grounds lhat Hie claini 
was a false one and the deciv.* v'iin 

obtained by perjured evidence. The 
Buit was dec*r('{‘d by tl>e lower Appollalo 
Court on iho tpinmchn firstly. tJmt 11. 
knew iu)ilni\q: iibout tlie^ ex parte case, 
and secondly, find the cdaim was frau- 
dulent fUH the hathchitta upon wliiclt the 
original suit a as based was made out ni 
the absence of TI and was an untrue 
document; Held — 'Tiiat ho far as the se- 
cSond ground of tbe decision is eonecir.ed, 
the balance of nutboriiv is ^ihat no suit 
lice and it is not open to raise pitman of 
this nature, il the suit has been decreed 
after contest, (»r if tlm suit has been 

decreed ex partJ and it is established that 
Hurnnionses wero served on the Defendants. 

^ Mahomed Gulab v. Md. ^ulllman, T. L. 

R. 21 Cal. 612 HSai). followed. As to the 
first ground about non-service of BUifhnons. 
tbe decision of '.ho Small Cause Court 
under Or. IX, r. 13, C. V. C., did not 
operate nS res judicata in the present cose 
on the p.unt of service of .summons, there 
being maUors in tiie praseijt suit wl.ic.h 

could not have' been brought to the Small 
Cause Couri:. Khayendra Nath v. Pran- 
rtath, L. IT. 20 T A. 90: b. c. I. L R. 

29 Cal. :W.7; li C. W N 473 (lfl02K relied 

on. ‘XaXTO AirKnKRlDJ:: v. 

HAEI NllCAKl^ ... ... ..*323 


HANDWRni NO. rqmparison of, as yiode of 
proof— Judgment of trial Court gra-it- 
itig probate cf WilL^sot aside In appeal 
* merely on compacison of^ signatures— Pro- 
L prlety of prosedu*"’ adopted.] The Ap- 
pellant propounded .x Will* in the Court of 
' Munaif who granted probate on n 
oonsider^tion of the (evidence and the cir- 
jwixttstaiiees of the case. The District 
Wdge aet aaidp. Ihe judgment ot th^ Mun- 
fd# pitniUT on ft coipparison of signaturee 
withopf Obnstfdermg the oral evidence or 
the probabllitife of the case: Held— That 




i^aut 

lIANUlVKITlNCt-concld. 

iho ca»e w'as not proi>ei‘ly tried by ih.; Dis- 
trict Judge and his judgment was liable to * 
be sot aBide. Value of comparison of fiond- 
writing ag inodj* oTt proof discufis'ed. AM- ‘ 
DfKA CTIAUAN BAffUA v. NARKSWARI 
DASI ... ... .. 75 

lllUH COCirr III LJ:s, original Side, Chap. 
XVJ, r. 2/— Liinitat^ipn Act (IX of 1938), sec. 

*5— Extension of time for filing an apfieal, 
condition of.] Tim iinnciplo enhneiated 1^ 
Pramatha Nath Roy v. Lee, J. L. K. 49 
CiU. 999; c 2" C. \\\ N. m (L». C.) (1922) . 
applif^H equiilly ’.veil to tlio tiling of a requi- . 
siliun to draw np .i doireo or order under 
r. 27, Cljap/,.XV1 of the Higli Court 
Rule.s. An applicant^ w'lm or hi^» nttorney ‘ 
did not niake.iiuv application to the Rejlish 
trar’.'ii office to nK-crtaiii wJiethor tho’Rlain- . 
tiff had in fact .scut in a requisition to 
have the decree drawn up, cannot, in the 
absence of any pr>of of wutli«‘i«Jit cautie 
under sec. 5 of the I.imiJ^tioii Act, gut an 
oxtonHion^ of lime to file hin upi^oal. 
GOBIND L\L DCTT v. OFFICIAL AS- 
SIGNEE ... . ... .. 1C3 

Ij'XDU L.\.V\ - Family custom, proof and 
validity or — Ka>iiiriiri Ofaiiiiiiri>, »bUit:u 
at Amritsar, acopiion amongst^ governed 
by custom— Ado.ot. on of poy or »/ year's 
aireaay irtvcstcd with sacred tnread vand 
accoraing to custom.) Mold— Ihai the 
parties who were KaHiimiri Bralimins .'set- 
tled at Anuitj.ir m tUe J'unjab wc-ro 
governed iH ui.itlei^ ol adv>plJou hy cu^toiii 
and not by tii,* piiiu-ipluh of l]^i‘ Alilak- 
siiara form ol^ UiikIu law: and that llie 
Flaintiir wa?> validly luUpted according lo 
custom, though ut the time lie was 17 years 
of ago i^id had already bejoi invesled with 
the mcred thread, ( ustom binding nihu- 
ntaiice p, pur^iLular faiinly has long 
bem recognised in India though sucli a '' 
custom is unknown lo the law of Luglund 
and foreign to its spirit. Abdul hussein 
Khan V. bibi Sona Dero, L. R. 45 I. A. 10: 

’ s. c. 1. L. Iv. ^15 Cal. 450; 22 C. W. N. 353 
(1917;, tollowcil" AfUSST. DIKGA DF.VX 
V. SHAMUIIU S’ATU .. ... 1(!C 

' Coparcener, disqualification of, 

, to share inheritance and adopt— Leprosy, 
when disqualifies.] A Hindu who was 
suffering from a ly^ie of leprosy which dnl 
not unfit him lor performing both social' 
and religious duties in company with 
othersewas not disqualified from holding and 
enjoying property and making an adop- 
tion. '‘Defonnity and unfitness 'fbr social^ 
intercourse arising from the virulent aqd 
disgusting nature of the disease would 
appear to bo what hag been accepted in 
both texts and (lecisions as the mosL satis- 
factory test,^' Kayarohanft Pgthan vt 
baraya Thevan, I. L R. 89 Mad. 250 (19J8>. 
approved, ^(.ohurit Bhanaban Ravtianui 
Oas V. Mohunt Roghuaundun Ramanut 
Das« I. R. 22 I. A. 94: s.^c, I. L. R 8^ 

Cal. 843 (189.’S^. and Janardhan Pandurang 
r. Copal,, 5 Bom. .H, C- tt. (A. C. J,) m 
(1868), referred to. BAMABAI v. HARISTA- 
BAI ... ... 129 



YWL. AAlAiJ 

4 • ’** 


im^M mx :pjpw. 


HIJ^OU LAW-contd, 

, Murderer, if may lucceed to 

estate of murdored— Dliqualihcatioii, if m 
* respect ef beneficial ownershfp only or of 
.both^iega^ or beneficial fitate— DUdualifica- 
. ftOn, if personal or b|rt disquatW^ Heir’s 
Heirs— Band has. sujDoession of— Males, if ^ 
preferred to females, wHen all pitri-baudUus 
and when former mutri-baiidhus and 
totter pitri*bancihus~'LlW in Bombay Pre-# 
sldency— Principles of justice, equity and 
good* conscfbnte— Statutes of succession, if to 
be read as superseding such principles.] 

. AiVionKut Hindu.'-, a murderer i9 excluded 
, ^ from,bucoession to'tJie estate of the nnirder- 
* m\ br- the prinojplee uf equity, ju.stice * 
and a:ood coni'i( !(;n(e, if notsBy the pnn- 
•.oiples of lluiiiu liiAv.# lie is disqnuliliod 
from sucoe,edin«: v/liolly and* not ineiely 
, t4> tht^ beneficial* interest^ the theory of 
letful and eqiii table estates benttf no part 
•of Hindu law. The murderer should bo 
treated as uon-exi&ient and not us one 
V. ho ffTm> the stock tor a frc‘'h lino of 
descent. Vedanaj^ga Mudaliar \\ Ved^m- 
mal, J. L. 11 27 Mad. 59i (1901). alid Gargu 
V. Chandrabbagabai, I. L. K. 32 Bom. 275 
(IW). referred to. As between bandhus of , * 
an equal dcftrec, and both related o i the 
father's side. Held, in a caho from 
Bombay — That the uiaK* is to be prelerml 
1:5 the femtilo Quarc Whether, in the 
Bombay iTo^idoncy, tho male bandhu is 
to be mcierrrd to the femulo bindhu 
even when tho latter is related throutfli ^ 

tho father and the former iluuucli tho 
mother. Narastrnma v. Manoammal, T. L. 
li. 13 Mad. 10 (1889^ Vedachela Mudaliar 
V. Subramania Mudaliar, u It. 48 1 A. 

349: «. c. 20 C N. 159 (1921), Saguna v. 
Sadashiv, 1. L. K. 20 Bum. 710 (1902), Rajah 
Venkata Narasifima v. Rajah Surinani. I. 

Ti. Jt. 31 Mad. 321 (190b), and Balkrishna 
V. Ramkrishna, 1. L. * 15 Boftif 353 (191^), 
referred to. Somble: — Statutes resulating 
heirship or descent, or yivinii force to 
Wills and to lio/isea contained in AVills 
should be r(*ad as not inlendecl to afi’e<’t , 
paramount quo.sLions qf puljlio policy or 
depart from well-settled principles of juiis- 
prudencef In Re: Houghton. 11915] 2 f-b. 

173. ■ referred tio. IvEJ^CITAVV KOM 
SANYETJ-APPA HOSMANI v. GIRI- • 

MALLAPPA CHANNAPPV SOMASAGAR 271 

— Alienation by widow— Suit by pre- 

sumptive reversioner for declaration that 
dlienation invalid— Hecree. if binds ^actual 
reversioner— Suit in a representative capa- 
^eity— Civil Procedure Code (Act V of 1908]. 
tec. 11, Expl. VI.] A Hindu reversioner ex- 
pectant on the death of a widow huiny;’ In 
* tho latter's life-time for a declaration 
that gn alienation by the widow did not 
hind the reversion does so in a repiescn- 
tatire capacity. 1 decree passed In In's 
fa^ur enurea for tho beaefit of the 
|»er80li who a<-tn«}Uy succeeds as reVer^ 
Uloiiarv heir the widow's death. A 

tt xaent adverse to the Plaintiff is ociually 
jag en the actual successor pimided 
the deweo has not been obtained by fraud 




HINDU LAW-contd. 

or collusion. IvLbllO PUASAD SINGH 
SHEU PARUASll OJUA ^ 
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— wrMitakshara— Joinb family_part- 

ners or coparooners— Joint or separator 
tinion sJter*suparation— fcftect of separation 
amongst brothers or sons of brothorib— 
i^ntries in viltoge ffapers and joint payment 
of taxes and banking account* evidentiary 
^ value of.] *r hero* was .‘ic^paratioii uf a joint 
Miiakshara Jainily, \rhea tho ooi>anoiu‘i» 
came to an aycccmeiA: that tho oldest of 
* them .Miojild divide tho property into 
sliarcs. AMicii coparceners in a Mitakshaiu 
lamily have .scparalcd, an agroenicnt to rt?- 
uiiito nyAii; be proM-d like un,v other f,act 
and if not 4^10 ved tlier remain sepurnte, 
Tho separation the biotheiH doet,,iiot 
necci^saiil.v ni^Ivc ihc separation inter sn 
of the sons of one siuli brolhor. Balehux • 
Ladhuram v. Rul^mabai, L. R 30 1. A, 

, 130: B. c. I. L R»-30 Cul. 725; 7 0. W. N. 

812 (190.1) alid Han Bakhsh v. Babu bal, 

L. K. 54 1 A. 153: S C 28 C. W. N. 953 


(1524), referred io. Ijntnes^n khewats and 
otlni v'Jlajpj paxjeiis (hat tho shaios 

of the c^^-owiiers ha\e hi-en specifit‘d afford 
bv themselves n<» proof that the owriei*» 
were members of a loint Mitakshara fan, ily 
or had sepaiated Rowa Prasad Sukal v. 

Deo Dutt Ram Sukal. L. K. 27 I. A. 39 
(1899), ami Nafleshar Bakhsh Singh v. 
Gannsha, R. 47 T. A. 57 (1919), referred 
to. Jhiyments jdinllv of Government reve- 
nue, taxes, income-lax and such like pay- 
ments do not l)v tliemsoives iiidioato that 
the p.'irties making such payments are 
joint or separate, are parlnerti or ooparco- 
neva. 'J’lie fact chat money had beoi lent 
on mortgaces or hud been appliinl in tho 
puvehase of ifropei t> does not by itself indi- 
• cat© tliat the money was or wiws not the 
aoparato money uf Hindu tj/jpanceers. 
Tho fact that tv;o or more Hindus had a 
bankin.q account does not bv itself prove 
that the monev^ receded by the baiiL were > 
moneve of a joint Hindu lamily or of 
Hindtis wrho wore partners in farming or 
other business. JAO PRASAD RAl v. 
MUS.AMMAT SLNGART ... 94 


Mitukihara joint family— ‘Pre- 
sumption of jomtness— Separation to be 
proved— Ent nos in village and levenue 
papers definiitg shares, effetft of— Act XIX, 
N.-W. P., of 1873, effect of— Widow ot co- 
parcener allowed to hold property by way 
of maintenanct^, if ^proves Separation- 
Dealing by her contrary to* agl’eement, if 
treates title by prescriptioiv] It i» well- 
e«tabli 6 ht 3 d law that those^ovho allege that 
tho mepibers of a joint Hindu family had 
separated must prove, unless it is admitted, 
that there was aVieparatmit at sk^me 
material time. The presumption until the ’ 
contrary is proved is Aafc the family con- » 
tinues joint. A* mere definition of shares 
in revenue and village papers, unless it wj^ 
proved that suclf defhiition of sharo^ wftN 
with a view to a then partition, wouM rotf 
by itsfif, be poncltisive evidgnee even that ^ 
afi ortual partition was then intended. Jt 
fcy Itsdf a j«ry indifi.«on 
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HINDU I^W— contd. « t 

of an actual supuration and is ii^fficient 
to prove, u.iiti.ii} to tlio presumption ot 
likw' tnat till* to Wiuch tnc, entri«« 

Hroviiicus ^“*‘0 utfvenuo Act, ot 187 d, 

did in.t iiiaKO me doUUitioa of shares ot c<v 
“uiuor» in me siltiomedc Jthewat 
in iD/.# coucluyivo of tt separation. 

Bakjitrt Sinflh v. Gariesha, -L. 14. « I. ^ 

A 67 iwiy;. Bhagoji y. Bapuji, 1. U- lU 13 
Bom. 78 tlhH8..^ and G»jendar Singh v. 
Sardar Singh, I. L. E. 18 I'h., (18%), , 

- referred to. Q’lio presiunptioft wins not 
ffebulted iu tins •'iibu by proof ot an agieo- 
niMit or coniproiniso )iy which th^e wu ow 
of a prominent member of the Joiric faniily 

wav Allowed Iw^wnl^'or 

tamilv properties for fioi* ^fo by "Jiy 
• inainicnarico. '-''be widow could not acqunt 
title to the proper tiea ** hy prescript ion. 
whe<her Ac acted m i^ c.onlanco " jllj P . 
comproraiso ov eontrurv ” ,,^11 . v 

BUAGWANI NUNWAlt v. 

SINGH .tiidli'an property of 

■■ srnVsrrr-iHrtr'-. s/s 

JJIsed in second appeal.] 

HiSlu law of “{1^ ^on iJf the 

Sr.hcK,l. tho *n Lall Singha v. 

married ^^,”^111. « 

JTi 7 C.^W. N. (1913). fplloYf*’- 

t\"e pVXffs’ lillc on H.c g.onnd of »pph- 

“n^,tt“;,d “u'Vt ' t 

5 S 5 ?,i.''K*™ •' " . 1 „ “• 

•Mitakshara— partition amono*t 


■ IVl « — I w.. -- w 

Brothers, •effect on coparcener and his sons 
—Whether they become separated * " 
tinue joint. 1 ^hen a Hindij 

the law of the "'2? Vere 

living, sonnrated from his brpthere, tbeie 
was no presumpiion ot iaw that ho 1 ad 
wparatod^n Wf , 'V'‘‘ r,mstimte 

r“.? .•V' ,B, "‘toil? 

o«T,t mio to l>P <a joint Hindu fam y. 

Belabux Ladhuram v Rukhmabal, L. E. 

fto I A. 130 ;‘<?. c IrL- hi- 30 Cal. JiW, < 
* C W. N. 842 (IflflM. and Han Bakh^ v. 
» B»bu ial. I. r, lb 5 Lab. 92; s. c. C. 

ikAT.A lAI NAEAIN v. LALA UJAGAB 

liAL " ••• *' ■ .■• 

» Mitakshara— Partition, how 


» Mitakshara— Partition, new 

a*ee»«d-Sii1t ♦ instituted but "wltHdrawn 
w abandoned, effect ofiMere BMertaln. 
of sharof, H jufficiont-Pafties In 


PW 
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partition suit— Decree in suclr a iisit— 
Uocumenti Construction of— intention of 
parties *to it, a cy,iestion of faet— Primo*- 
geniture, ff may be (estaolished in modern 
family.] A Mirakbhara, iumily ii» piesinm:- 
ed ill law io be a joint family until it is 
proved that tho momliersi huvo separated. 

^The foparconci'i a joint family can by 
agreement amongst tliemseJves separate 
and cease to be a joint family and ott 
separation are pntiQed to partition the 
joint faiiiHv propniy amongst thombel-v^s. . 
But tho more I act that •the sharee qji tho ^ . 
coparceners have been ascerrtuined does 
not by necessarily lead to an in- 

lercnco that the family hjid separated, for 
there may b|| reasons other than. a o6ii* 
tem plated un mediate seimnation for' ascer- r 
tainmg wluit the shares <if the coparcenero 
on a sepaiMli)»i ivould be. A member of 
Bueb. a joint laniily can separate liimself 
from the other members of the joint family 
and is on separation entitled to have his 
share in^'flie property of tho joint family 
nscortainod and partitioned off for him; 
and the remiiininj? coparceners, vitbout 
any special agreement amongst themselves, 
may contimn' ti' be cofiarceners and to en- 
joy as members of a joint family what re- 
mained after such a partition of the fr.miiy 
property '*l'hat the remaining men. hers 
continued to be joint may, if disputed, be 
, inferfed froni the way in wdiioh their 

familv hu.siness w'as carried on after their 
previous coparo»*ner had sejxirnted from 
them. Also, if a joint Hindu family vse- 
paraies. the family or any members of it 
may agree tor rc*iinito a% a joint Hindu 
fanply, but such a re-uniting is of x^ery 
rare rcuurrence, and whov it happens it 
I must be strictly proved as any other dis- 
puted fadr proved. The fact that any 
I number of a joint family has sepaiatod 

himself from his coparceners may be 
proved by bis suing for a partition of the 
joiht family property, and if the suit Is 
decreed, the date of his severance frtom 
the joint bimify ^ill if nothing else is 
proved, bo tro.iied as the dat? when the 
suit wjw instituted. But no severance of 
the joint fcunily results w^hen a inembor 
of the joint Hindu family hav^ing filed a 

S lain t claiming a partition afterwards with- 
raws it, though such withdrawal, unless 
explained, affords evidence that an inten- 
tion ,f:o separate had been entertained. 

In a suit for partition which proceeds to 
a decree, the »!ecrea for a partition is tno 
evidence lo show whether the separation' 
is only a sopn ration of tho Plaintiff from 
his coparceners f.r a separation of all tho 
members of the joint family from each 
other. In a suit for partition no effective 
decree con be made a partition auless 
all the coparccmerfci w^hase addresses ate 
known, are Arties to the snit and It is 
the decree alone which can * be i^ndence of 
what was decreed. In construing docu- 
ments accordinsr to their legal effei^s. tha 
Courts are entitled to. draw all legltimfito 
inferences as t-j the Intentions of the 
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partk'fe to thei.i. ami the mlerances yo 
drawii orp finrtmjys of fact. A Joint lamily 
h ith '.lu 111) part 'Rio ostutj (ksceiidiiTj/ ac- 
fordiri^^ to % ruW^ of lineal 





AMMAL V. 

MONIAGAlC ... •• 

Woman’s estnte^Mortgage at 

r high rate of interest, suit to enforce— De- 
^ fence pleading no necessity— Pica in 

general tdrms, if permits defence to chal- 
lenge rate of interest only— Onus— Shifting 
of drus— ^Evidence that widow borrowed 
at high rate on another occasion, vali^s^of. J 
.A pleading in defenco in K§noral i»n’ms 
that ii Ixmcl (%\t»cn.lt‘d I>.v o IJiiidu A^onian 
I>Of;sei»yiuif a liinitorl estate was without 
legal uecessilv, leaves it open to the De- 
feiulanf to urge that tJicic was n<» neces- 
sity to borvoNv at the high rate of interest 
stipulattHl in the boin|. The onus of 
bhVw'ing there vnus noct-^sily to borrow ut 
that ■ rate of intoiest lic^, on (lie lender. 

It would suflico (ti ^diitt the onus, on the 
lendoj- adducing cvifleiice showing' tJiat 
tin*' iTioriL'i’' could not in iJio cireuin-.|ance> 
been raised at less inteie^t. lOvidence 
that the, widow had borrow'ed tat liigh in- 
tercbl oh one other occaMon is not conclu- 
sive us to whut '•ho unghi Jnive done on 
the, occasion iu que-lion. ItAl |?\DHA * 
KISHIT^ V. JA(i SAlf I” 293 

lINnir WIJ/1. -Construefion—Bequest to de- 
signaled person and his “ heirs and repre- 
sentatives ”—Woi*’ds of limitation and not 
purchase— Absolute grant, »not limit'ad by 
attempt to limit his power of disposition 
— Estate governed by ^rimogoniturc— GiU 
to son— Property, if sell -acquired properly 
of donee, when s?mc was self-acquired uro- 
perty of donor— Mitaksha^a law wh it,* and 
if applied— Oudh Estates Act (I uf 1869, 
before amendment by Art III of 7910), s. 

15 — Gift to son, r'ot immediate successor, 
effect of,] 11, an Omlh Taluudar, whoso 
^late, being in list 2 ,)s dcffludMiy flic 
Oudh Entulcs A'‘t 1 of ISO'I, devolved accor- 
ding to the .cuslotn ol the family on oi 
Wore the l.'Jtli Ecbiuari- ]8.j(j upon a single 
heir, made prior (o the passing of the 
amending Act JTl of 19J0, a scUleinent of 
Iho- cslato under which in the events 
which hapix'ued. lik i,o:ond son ivho was 
not his immediate successor and his heirs 
and representatives w’’ere to succeed to * 

’ estatj, without power to interfere in 
Jby Wf^- with all except 6 villages during 
the lifeJtimcs of iwrson.s named: Held— 
ThaJ: the disposition in •piostion opera! ed 
nnder sec 15 irf the Act of 1869 to fake 
*he estate oiflr of the special limitations 
di^cent provided by sev. 22 of tin Act, 
^otwithstftlidliig* that the donee w’aa a 
iw the line succession. Gmilam 
Abbas Khan V. AmataJ Fatima, Ti. T? 4S 
I lA* W - 1- I-dl ^ All. 297 (1921), 

billowed. Thai Mae m^sition be 

^^'nsirned u| res magit valent duam 
perent: tbu Words heirs and rcprcsidita- 


HlNDLi WlU.-COncId, ^ ‘ 

Uve»” wero of limitation u ml' not, 

> purchase, anif Vhe donee got an ubsolvite 
t -xiaie 111 revulsion, the last c lnuso bting 
inoperatilfo as ;7n attempt to dcrojale fioiu 
the grajgt iirevini^^ made of an al solute 
eltate ur us a uiishukcu description by Iho 
iloiio^' of the legal con-:%Hiui.nce.s of the 
grant. Quaere:— V\ hetlier, in a MitaKsham 
lamily, property ,, which ui the lather’s 

* iiandf is H'll-aciiuireil is, when bequeathwl 
lo tlic .sou, juice^tral or self-Hcqti.n^d 
property m (he sou’s, Imnds^ t'oiUhct of 
opmioli in Iho'lligJi Coiu-is m India ndver- 

^ ted. to. HelU -’Ihat tlio il'jiiee iiudtr the 
sol I lenient look i!l^ pro\»er(y ns sil f-aequired' 
^propeily whiib^he could dispose of by 
Will, juubiuucli,, as jiat tbo dalo of the 
I lenient the propiulv? was subject 
tho Oudh Est.i’e.s AM. of 18(ih and would 
haxe des‘‘ended ft) a ^ single lieiv in 
accordance 'Villi. that Act and not amndpig 
to Mitakshaia l.iw /ir to'tlio^e whom lliai. 
law' would defigiiiite as licn.Tj. LAh IkxAl 
.Slh;GII V. Tlt'j. hbl’l 'i’l C()]MlvlJhSJ(»i\- 

i:k or iMirriJi'UAJtfii , # ■ ^ 

UUMJ'JSTKAl) ii\NI) w'llhin TMnuuipn] uKa — 
..sTiit fur ejocli«in(. See und»'i’ 'IVuarcy. 

• AiiUlL II\K1M 1<I1\N ( llAl DIlt'Kl v. 

EJAUL HA test IV ,<ll V 138 

INCOME r\.K ACT .'XI of 1922), s. 2 (1) 

(a) and s. 4 id) ( eiii)- Selaini or muta- 
tion iiazar. if agricultural income within 
the meaning of $. 2 <14 of the Indian 
Vicome Tax Act and as such, if exempt 
from assessment to income-tax.] Per 
(’uri.tni (Waliusley, .1., disfientitnte) — 
Selami or nazar paid by a tenant te a 
Jaiidlord for I In* iveognil ion of i noii- 
trun.sferable holding j« nuit or revenno 
within tin* ni(,:ming,of s('c. 2 (1) (a) of th« 
ind/«in lias me Tax Act and. as ^uch, n* 
exempt from loconu'-l.iv by virtue ol seti 
i (3) (viii) if tlvo sum3 \ct. Mahara^ia 
Birendra Manikyn v Secretary of Statn 
for India, r. h. i:. W Cal. 7(10 s c. 25 
C. W. \ Ml dissonted fi^ m. 

NA\VAB/AT>r MKHFK. HAND KITA- 

'NiAi V nn: si;cki;taiiy dE state 

- EDR iXDIV IN COCNCTH ..903 

% )Q ( 2 > (viii)— 

Road and public works cess, if should jbe 
deducted from profits of colliery for assess- 
ment of income-tax— jCol I iery, if a premises 
—Cess, if a 'Metal rate.”] In detthiriining 
tho assessable Iiiroiii'^ of a colliiTy under 
tho Indian Tneor.ie Tax Art. re^v paid on 
aceount of the olliery Minll be deducted 
'Mo 4 *al jate ” as it U paid for the* u so of 
the cfrlliery, v\hich a nreini-OH ^ w it bin 
the meanini: of see. 10 (2) (vih> of tbe 
•said Act.. rSbHRLIA CDAF, OOMT’ANY 
V. TTTi; iViAf\nS.<IDNER ^OF INCOME- 
TVX BENCUi 

: , ss. 22. 23 (2N 2}. Gfi 

('3)-- Non-compliance .,with Set. 23 <2)— 
Question not raised at the time of assess- 
ment, if may he referred.] Where t^jo 
Tncoino OflRcer. rfishVlievIng th^ rotniii 
fded by the petitioner under sec. 22 of Jhe 
Tnroino Vnx ' ■r*' forthwith ashcswed the 
l'»\* pAvabio by hinr, without ^ervin.> ni'e'- 
him a notieo proviih*<i| j^y 2.'k M. 
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INCOME TAX ACT-eoncld. 

iSl) of tb© Act giving him qjl opportunity to 
prottur© eviflHiicp in support of bis c&8©ir 
and J^eftitioncr B application to Jb© Com* 
m^ftsioner to relor the question to tb© 
Hiirb Court was refustfd. »Held, i^n «ppb* 
cation to tbo High Coilrt under sec. 66 (3) 
oi the Act— That the question which chal- 
lengod the very foundation of the asses^- 
ment '^arwe out of thh order*' for asse^ 
meut a© Ainteinplated by soc. hi (2) 
although it was not referred to in Ih© 
judgment of the Income Tax Otficey asocs- 
fiing the Tctitionor to the tax complained 
of. NIKMAL ICUMAK SINGH NOWLAK- 
SHA V. TUB COMMlSiilONBR OF IN- 
COME TAX, BBNG^VL^. ' ^ ^ , 

i. 22; 23 (2)— Income 
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Tax Officer not' satisfied with return and 
documenU produced by aisessee, if bound 
to oive notice to him to adduce further 
avidenco— Provis^fiHj if mandatoi^ or direc- 
tory— Notice, if should specify points.J If 
the Income 'J’ox iitticei is U'Jt huUsfied with 
the return Hubaniteil uutliM* 22 he is 
bound 'iindcr sec 2.3 (2) uf the Income Tax 
Act to serve upon the person who rajide 
the return u nolice reqiiiring him on 
day to be ssjecificd to produco cvnhnee to 
support the return. Per Greaves. J - Such 
noto may bo waived. Per Mnkerji J.— 

The provisions of sub-sec. (2) to sec. 23 
of the Act are mandatory, yecs. 22 and 23 
of the Act read* together jpi»oar to be 
intended to give to the aNsesseo two oppor- 
tunities of supporting the return lie Inu*. 
submitted. Pe^ Greavefi, J.— »Soc. 23 (2) 
does not impoM upon the Income Tax 
Officer any ‘ bligation to directly spmty 
the point© upon which evidence is ho I>c 
given. It is a snffioieni compliance with 
the provision© of the soctioa if ho< 
notice to attend or notice to prodive evi- 
dence to general terms. Per Mukerji, J 
The notice under sec 23 (2) fhould, if pos- < 
eible, ppetifv the ^^iKiinta noon 
aft«e'^(e has to i>rodncp evidence. IsIhM.AL 
KrM^P SING FT NOWLATi;SHA. v. THE 
firrP’F’TMty OF STATE FOR INDIA IN 
COUNCIL ... 

, I. 66 <2)— Judgment of 

High Court on reference under section, if 
appealable under set. 15 of the Litter's 
Patent of the High'Court.l The judgment 
of tlie High Court given on a reference 
under ©ec 66 12) of the Income Ta.\ Act 
nyide by the iloii-miMsioner of Income Tax 
is nol a judgment within the meaning of 
r4>c. Mn of the l.etiere Patent a«d not 
appeala^l« under the provisions of that 
section. «Kuch n judgment^ is merely adyi- 
<sort* a^id made by the Court 4n oxercifie 
of itb ronouWtttivp inrisdiction^ PROBHAT 
CHANDW B.(RMA V. THE KING- 
T’TiiPii^r.Wu . . ... w8 

[NSOV,VENrv A.CT* PRESIDENCT-TOWNS 
.(III of seen. 2 17. 12— MItaMhara 

ui-t f«iv^iw—rpVher adjudicated Insolvent 
Interest in jr*nt prooerty* If vests In 
offtrlel iMsIone©-'** Pr©perfy over svhieh 
^ f%«rsefk h»« ffisnosing power" meaning of 
Proi^urt code (Act V of 19Q8)i ttc. 
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INSOLVENCY ACT< PRES. TOWNS-Hcontd. 

60, bearing of, upon tne question— niiuk* 
•hara son's ^nar© of joint lamny propi^rty, 
saleability of, in ©xoiiution ot oecree ayamst 
Tktner— hauler’s power ot.saiei not. uncon- 
ditional.] Agpurdiug to the time con&truo* 
tion of the prpvisiune of the PreBidency- 
towno Iiusoivenuy Aet, which alone have to * 
be oouBidered for the purpose, un older of 
adjudicutnfh as an insolvent pa6t>ed againet 
a Mituicshara father under tlie Presiuency- 
towns insolvency Act dobs not of itself vest 
his undivided sou's interest in tne joint 
tAniily property in tlie official receiver or 
assignee. Fakirchand Mot^chand v. Motl- 
chand Hurruckchand, 1. L. li. 7 Bom. 438 
Rangayya cnettj v. ThanikachaiJa 
Mudall, I. h. R. 19 Mod. 74 (1895),/Nunna 
Branmayya Setti \. bninaroobyitiu vsiiKia- 
swamy, 1. L. R. 26 Mad. 211(1902;, Sanyasi 
Cnaran Mandai v. Asuiosn (inute, i. i^. R. 

42 Cal. 225 11914) and HarmuKh hai Munna 
Lai V. Rariha Mohan. li919i P. U. No. 158, 
diNtinguibhed Fakirchand Mot»cnand v. 
Motichand Hurruckchand, 1. L. R. 7 Bom. 

©38 llb83L doubted, 'llie {iioperty ol au 
insolvent wlurh l;y ©ec- 17 vest-s in the 
official assignee must mean only tJie pro- 
perty A\hu‘h by that (.ection a.iul sec. 52 is 
divisible aruoiHtsL his creditors. The dehni- 
lion ut “ propiiily ui sec 2 of the Act 
to conlemidatc an absolute and nn- 
cu.uia.i'nal povvo|« td disposal, diii not 
such power as the* Milaksliaia lather has 
to dispose of joint projieity, whicli is' not 
absolute but conditional on Jiis having debts 
which are liable ro be satisfied out of that 
property. SATNAUAYA»N v. BEllAiU 
LAL ' . „. 797 

^ L , I. 

55— Meaning of th© phrase ** in good faith” 
"—Transfer of all available property by an 
insolvent, validity of— Appellate Court 
deaf'ing with tlie finding of fact of the 
trial Court on affidavits.} On 141 h July 
1920 M. and Co. exeruLed an aswigumont 
for pa&t advances, in favour of of all 
their property available at the time with- 

, out an^dhing left for other creditors of M. 
and Co. There was no contemporaneous 
advance nor was there ' any undertaking 
by Y. to make any advances in tuiure for 
assisting M. and Co to carry on their 
business. M. and Co. were adjudicated in- 
solvents on 10th February 1921: Held- 
On the finding that Y had knowledge of 
the state of affairs of M & Co. at the lime of 

' the assignment, that the transfer 'l as not 
in good faith within the meaning of soc. 

55 of the Presidenry Towns Insolvency Act. 
1909. Per Buckland, J —In considering the 
©ifpct of a transection of this nature, tho 
fact must be considered in the light of the 
law of bankruptcy, the ,iibject of which 
ig to ensure rateable dii^lbution of an 
iuHolvent's property among hie creditors. A 
traLsaction which ipey in other circum- 
stences bo free fro|n "Ull tajnt biMSomeg an 
offence when it i^a^blish^'d that it con- 
irayenes the lelPi of bankruptey. Khoe 
Kwei Slew y. Wool Talk Mwat, t L. H IS 
CfU 22S (P. C.) (1691), Ex ports CtiSplln, 






IKSOLVENCY ACT. PEES. TOWNS-nboncW. 

JU XU iiU X)iy. and TontktM 

y. Satterf, E. E. 8 A, C (lb/0 r^wied 
to. Ps»r JSanderson, C. J.— Wiieie tlio evi- 
dence tB coiftamed m affidavits^ the Applf- 
laie Court is in ae Jfwd a position to judge 
of the facts as the Court of first instance. 
THE OFL'ICIAL ASSIGNEE OF BENGAL 
V. THE YOKOHAMA SPECIE BANK LTD 374 

Sch. 11, r. “l— OrjQinal 

Side Insolvency /lules, r. 128— Admission 
of a debt in the composition deed, if suffl- 
cit^nf proqf.] The mere fact that a sum is 
payable ufider the compositioii and is stated 
< herein to bo payable does not of it&elf 
forego the need lor proof of the debt re- 
rjuirud by r 128 of the Insolvency •ItiHejt. 

XN ME MATTEK OF KANHYA LAL 

SF.WBUXf . ... ... « ...1019 

INSOLViENCY ACT. PROVINCIAL (Ml of . 
1907), sec. 16, sub-sec. (2), cl. (a) and sub- 
sec. (5)— Receiver appointed under the Act, 
vesting of property in— Secured creditor, 
right of— Fresh suit to sed aside a decree on 
the ground of its being erroneous, if ma^- 
tainabie. I On the making of an order of 
adjudication under %ec. lt», sub-sec. (2) of 
tho Provincial liisolvoiic.y Act. HI of 11107, 
the whole of tlio iiisoivcnEs property bo- 
ooines vested in the Receiver under cl. (a) 
8Ub-sec. , (2), sec. 16 of the said Act for 
distribution amongst his crtnlitors, subiect 
to the right of ihe secuval creditor (mort- 
gjijjee) to reali.se due.s by eiifort eineiit 
of his security in tiu* ordinary way just in 
the uuiue mauia'i' u.'i if Liiore vas uo vesting 
order. Per (ilU'se, J.- Tiie title of ih< 
jjiongagoi insoiVout to tlie property mort- 
gaged remains witli iiiiu, notwithManding 
the vesting of tlie iii^olvcnt property in the 
Hoceiver under <1. (a), sub-sec. (2)„ sec, • 
16 of the Rroviraial liisolvoiicy Act, fbr 
the puiixise oi me proceeauiK to iiitorce 
tho murigage. Per Glios**, "i.- It •now 
well settled that a decree cannot be chall- 


enged on the ground ol its being eiicireouft 
by a nosh suit. JAGANNATH MARWARI « 
^ V. KALA CJIAND BANEUJEK ... 77) 

INTEREST at contract rate •pi.*ndonte 
kite, mortgagee’s right to get^Usunous 
Loans Act (K df t918j, sec. 3, Court’s power 
to inter tere with the contract rate of in- 
terest without finding the rate of interest 
to be excess! i/e or the transaction unfair.] 
Where the Court does not find the rate 
of interest exce:?.«lve or the transaction 
eubstaqtially unfair, a mortgagee en- 
titled to have fntere.st at the contract rateP 
during the period the suit has been pend- 
ing up to the date fixed for payment. 
JOGISNDRA NATH ROY v. NAWAB 
. MUKTAZA BEGUM ... 118 

INITIRLOCUTORV ORDERS, appeal from, 
preferred a^er the passing of the final 
decree if maintainable.] See C, F. C. 
JOGENDRA NAHAYAN DAS v. SATYEN- 


^^DRA CHANDRA GHOSE MOUH*C ... ( 
JOINT POSSESSION-CMharer, If cm change 
State nf potiefilon of the co-tenant— 
Remedy when eo-tenant unreasbnably ob« 
•tructi benefieiaf use of joint property— Suit 
w N f>»iniiement of. rights of ooHiwtier at 
*l*ttii|iile|ied freni on ground 


JOINT POSSESSlON-ooncld. ^ 

actionable nuinauce— uuwttfiion of Court, 
tiuw to be excii ui*vu— I ii^ei twa eriiCtt uy 
Court.] The I'luiutilf and the 
Municipality were lu joiul poabeciSiuu ui a 
detain piece of ^iuiid iuspiie oi luu pioiobt 
of the Piaiiitill th^ MuujcipaliLy piotvcdod 
to construct on a portion of the land bi mo 
housf^s and lutrinefiii fur tn<* Ubo cf bveepers 
^ and Alethors. Tiie» EluiiUiff sued fur Aeciu- 
rariiifli of his right and fur permanent iiS- 
juuciion. The houses aud'b^trinoe were 
conufrueted dj|iring tho pendency of the 
suit The VlaiiitifTs title as also- pof'&oBbiou 
was found but injipactton was granted 
jimitej to tho iPinoval of tho lutrJnos 
%mly : Held- 'ITuit ono co-shar^r has no 
justification to without the ccuseiit 

of his co-tenants the ^ate of the possession 
as enjoyed by the eo-ienants. In case a 
co-sharer is utireasonubfo and obstructs 
his co-tenant in making beneficial Ube*of 
the joint property tho remedy of the tenant- 
iT)-common is •to seek partition and not 
to take forcible i/cspossion of tho joint pio- 
porty to tho fxcjusifin of hjs ao-sharer. 
'^lial tJie Court below was wrong in thiiik- 
•ing thiM tiui Rlaiiitilf was seeking an in- 
* junction on the ground of actionable 
nuisance whereas in fact the case was based 
on the lEToimd of infringeniont of the rights 
of a co-owner by another co-owner, 'ind tho 
Idaintifi’s remedy should not have been 
limited but should have included tho whole 
•iibject-Tnattor of (he suit. Tho discre- 
tion of tho Cou..'t must Ik* exercised on re- 
cognised principles and should not be ar- 
bitrary. Wh?To tho c iron instances of a 
casp demand t the High Court has fre- 
quently int'*vferi*d with tho exercise bv lower 
Courts of their discretionary power, if such 
exiwriso has liocn iiirons^i-jtent with pruind 
pnnriples. ASUTOSH ROY v. RAMPUR 
ROALIA AfriNrCIPUJTY ' 643 

i\ A l>\ tiii 1 Ai, ituci ciaiiun oT — Stipulation i«c» 
to non-maintaiii.ibiiity of claim lor aUam- 
ment on grounds specified and on a.iy 
account whgtsoever— principle of ejuf-dem 
* goneniy'~AbaleniBnt, claim of, on greund 
of acquisition by Government — Uerigal 

lenanrv Act (VI 11 of Ittea), ss. 
of— Tenant, if can set up claim fo,' adhte- 
« ment in rent suit— Separate suit for the pur- 
pose, if necessary— Set-off in rent su#t of pay- 
ments previously mado and wrongly debited 
against tenant.] In a kabuliyat relating 
to an occupancy holding it was stipulated 
that tho tenant was to suffer any* loss 
arisinff from tho lands being left fallow or 
from floods or drought and holg^ould not 
bo entitled to claim abatement gf the stipu- 
lated real ori any account w^hatsoever. A 
portion of the land compiled in tilie hold- 
ing WBM aoQULFed undfb the I^And Aquisi- 
tion Act aiul in a suit for r^f ’ the tenant 
claimed abatement affH also pleaded certain 
payments: Hetd->That tho kabuliyat meant 
that abatement would# not J)o claimable* m 
the case of by reason of oanacg ejusdom 
generis witR tlipso' specified. It could not 
be taken to include a ces© where oefioiaTicy 
wui due to compulsory acquisition under 
Uie law of a poHi >x» of tlws lanj? That If 
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KABUilVAt-Contfld. 

, answer to a nnt .^ujI tliO leiiUht could H*t 
Up a cliiiiii Jor Mbutejueut . liy 52 ul 
the 'IVjiaiicy Act oO- rig|,it con- 
ferred Icnujii to claim abaltmeni 

for (irfirn/ncy sn area Vind,.sec 38''’doc8 iml 
Jiiait the assertion of that right tc the 
oavH of u icnaiif coining fiorward us Tlalu- 
lifi’ ^in a t»uil instilurcd bpocificully ioi 
the puriMJsc. That the* lo\^cr Conn acted ^ 
ynoperJy in going into the chimicici* Vi the 
payment,* nuleged by the tenant and in 
directing that credit shuuVl be to 

the tenant lor tlie ainotint wrongl.\ dt hited 
agaim>L him uitulor^the giii'-e of inlorcht. 
a08TA IIEIIAI^I PRAMANlKv. lIMM 
C11ANDR\ IJAS DK ‘ .• 12i 

LANJ) ACQUlSrTJDN A^;T (\ of 1894), secs. 18. 

^ '21f 30~A claimuht, if and when has Jodis 

standi at the henrii^ of reference under 
sec. 18; though chimself not an applicant 
lot* such refereneg— Civil Procedure Code 
(Act V of 1908), sec MS. revision under.; 

a vofvivoin-o under t)f tin* Li.nd 

Aciquibjtioii Act made at Ihe instance of 
t-ojiie chCimaids aiiotli&r pervm mIio m.I" one 
of the cliumnius, befovo ihe ('ollectoi apd 
f the nature »ji nhose claim' was set out in** ^ 
dho refererue is a person aIim is ,*utitb*d to ^ 
lie prci»(‘nt at rhe nearing t»t ilu* rtdercnce. 
Semble:— Mention ol his claim in tlm Cul- 
lector’K roteronuo under ijec. 18, amouiitid 
to a leference under sec 30. fsTRlCA’DR A 
NATU T.VUOllr: v.*K. S liOX.NKR I LK ... 310 

^ jec. 26 (2 ’ Rf^ 

ference as to valuation— Appeal from a^ard 
to High Court- Decision of High Ccurl— 
Appeal to the Privy Council, if lies— 
Grounds on which Privy Council will in- 
terfere— Principh of valuation.; An appeal 
lies under the law us tipurndvd to the J'Jjvy 
Oonneii iroin .i decree ol the High C's-url 
passed on apjiea] from a leferencc under 
the Jiiind ,\c«iui''ition Acl a^ froir. u 
decree in an ordinary suit. Hut the. Piivy 
Council in such cusC', imJI not inter- 
fere with jiidgmeAls of the Couits 
m India as to raatt»‘rs inwlviiig vali atioi 
ot property and similar queStion.* uhere*' 
knowledge ^f the cirqu'U'atance.s and of 
the district may have an imiHirtaiit bear- 
ini^ofi Uio coneluMoii reached unless thcwc' 
is something to i-how, not merely that, on, 
the balj^iice ol evidence, it would b<*. iio.v 
wible to reach a dill'orent conclusion, but 
that the judgment eaniuit )>e snpporU‘d a^ 
it stands, eitlier by reason of a ivrc.ng 
application of piineiple or bt^eaiiM' fcouie 
important jioiut ?ii the evidence li^^s 
overlooked or misapplied. Rvineiple of 
vahiatiorr as biid down in Fraser v. City 
of Fraserviile, |lt)17] A. C IDK referred to. 

• RAl BAHADTO l.ALA NARSlNCm DAS 
V, THltJ SKCfiJCT^KY (,)F STATli) TOR 
INDIA 82-J 

LAND BEVENfE. assa^sment of— Asli lands 
attatied at tne Permanent Settlement— Sub- 
eecjiiont submergence and re-emergcnce— 
GovoffiRionti if enn' resume and assess as 
diara— Possession by trespasse|. if justifies 
r^sssesspient.] Revenue c&nwot be usf.ec.fted 
by OoTornmont on lands which were aili . 
at ihe Puman^it Settlement and us&eft«ed < 
as .wh, oil Iheif re-emergence afiei sub- 
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mergence subsequent /to the IVnaunuit 
... icupnent. If the peiaon in posstsMon 
iipt ♦h,» rightlnl oivner, ^nat docft not au- 
tnori'C tlie*(h)veniiiicTit bv res tune imd ass- 
t‘4» the land^ivith revenue upon such re- 
-ergmice. THE SECRE'J’ARV OE S'J'A JU: 
FDR J.NDI V IN CflFNDIh v. KALI NARA- 
1 AN RtiVCIlOWlHIl'KV ... 119 

LE'JTERr. OF Al»AlI\I.STR\TION, application 
for, to the estate of deceased Hindu 
governed by the Mitakshara law, *ccurt-fee 
payable on.J The apidiiant ‘foi\ lotliT.s of 
aammist ration to tho c'-tato of a deeciised 
Jliiniu govorned *bv the Mitakshara - law 
must ooinjilv' will; b©c. 19 (1j of ihe Court 
Feis f\ct and pav ad valorem duly. IN 
THE OOOBS OF run HAN ESH WAR 
THJOd'NAIT • \ 372 


f 


, duty on, on 

the Original Side— Court Fees Act (Vl| of 
1870J, secs. 5. IS (JAi and 19 (l;- ltem 

No. 4 in Annexure B, Sch. Ml— Exemp- 
tion from ad MiV>rem duty of the estate 
rf a deceased Hindu governed bv. the 
Mitakshara law— Taxing Officer’s decision 


when final.] \ HimVii father and hi« 
hroOier and tw.'i sons lived together in k 
joint Afit.ik^liin .1 family. Tlie father died 
uilestate Jeaxing (to lain money ui a Hank. 
The brother and the two muis, ax>plicd 
toi'f Letters of Administration SNith a cer- 
tihcato from the RegKhai who as the Tax- 
‘ iiig Otiicei- (under r. 1 of- Cliap. XXXV 
of the KuJ.s ami Order... of Ihe 

('aleuHa High ‘’oiirt- certified the txeiiip- 
lioii of the .‘oiirt-fees a^ “^h.* x>*'epeity was 
held 111 trust not beneficially or ivilh 
generd ^lo confer a benefi- 

. ciul inlere-f.” On reference lo Ghoto J., 
ejf.emx)tion wa.s lef^sed, but on .appeal: 
Held — That tin* decision of the I'lixing 
tlffigig- under rf'. I oi Chap. XXXV is final 
hv Mrtue ot H'i‘. 5 of Itie Conn: Fees Act. 
it ceil not le review oil under .sec. 19 (IJ. 
'J'lie juiisiluA ion of the Taxing Olticur doe.-* 

‘ not aiiso ux)ou a itiller.Mice oi oiiinion 
between ^ui J Mf:ee i leik and a suitur and 
uii(‘n .oiH^* -oil id a formal reference to 
deo'de that disxnite. It h- enough that the 
Taxing Olhcer ha.-, brought ' his mind 
to Ix'ar on iho question and has decided 
it. In the goods of Omda Bibee, i L. R. 

20 Cal. 4V'r (KS9.)). Kasturj Chetti n Deputy 
Collector, Bclinry, J. L, R. 21 Mad. 209 
(1898) and In the goods of Pokurmul 
f Augurwallah, 1 L IL 23 CnI. 980 (1690) 
referred t.,. IN 'rii F OOODS OF HHU- 
HANESHVVAK TRIG UN ATT ♦, ... 879 

l.JCEN>SEE, wlv^n arqnires title by adverse 
imsseKsiou A licensee cannot claim title 
only from pos-.esHioii, however long, tmleas 
it i.s proved »hat the posfsesaioi^, was ndvetsp 
b> iliat of tho licensor to Ki.<i knowledge 
and with hw acciiiiesoenoe. KODOTH 
AMITE NAIR V. SECRETARY OF STATE 
FOR INDIA ; .,. ai3 

LJMITATlON-^uspensioti of Ome^-Suit for 
,cloctaraiion ,of putni right modifiodly deot^goil 
•n ?ee«nd APPM ih H«^h Court pindji^ 
i>ef.gn|f suit ifiHiliitod fo^ tBnio roH^f , ,10 
respect of other tahdi in same mpufi^ 
Amendment of plaint aft^r decision of 



Voi. JtXlX.) 


index Of Oi 




xwx 


Pug9 

IJMlTA'l LuX- contd* ' . 

second appeal accordinn to the view taken 
*there!n-<^H3(*iod between date or institution 
of suit and decree of Hiflh Court, "if to be 
exciudea in deciding it amended claim 
oarred by limitation— Estates Partition Act 
(V, B. t., of 1897), sec. 99—“ Portion of a 
share,” meaning of— I 'os jiulkiitu J Tlio 

pi\)priotorr» of ii hhuro oiaii gi anted • 

a putni of Iheii* Kliaro jji J9 \iJlaiies oul>‘ 
to thir jHiiiiittllft wlu siilisequeiitly oi'tauicd 
.a Sadar.putni ol one-fourtU of the said 
.*in-ietois’ fiharo in ail the vittajjeb of 
t*ho mouza ineludiiig the villages already 

* j^ttled.’ liy an ekrarnama the IMainlifts 
wei*e i'iveu exelusive i)osses>iou oPthe aharo 
Ml 20 villaijes and tlie loisors of tho others. 

A' portion/)!' the pr-oprioloiK* , share 
purchased at' auction by a person wjio 
granted a sada/ iama of it to the Defnii- 
daiits. Tho rouzi wa^ iiarljiioncd iindei 
tho Listaies i'artition Act and tliu aforesaid 
share whieh pissed by ■'ale wa> formed 
into a separate esUte ol J Yjllager> 'I'ho 
.DefendunU settled certain landi* ff that 
«s5late Avith t'ivo persons wlm nere H-tiaded 

m the settienient proceedings Jn le^jifct ^ 
of these lands The Jhairitiils relying on 
iito okrarnama then sued for a declaration 
of their putni and sadar putni rights to 
the •said laiuU and obtuned a^ decree 
which wab •tliirineil on app'*al. AVliilo the 
matter was pending m se-oiid ai>fH‘al /ii 
. the High i:]ourl the iMauitifK broughi tJie 
ppe->ent suit in je^pe«*i of (*ther land'* 

• chtiiiiing bJuular leliclV. and allegin.", the 
same title. Jl'lie second apjr'al belore the 
High Omrt ternuiiated in a • declaration 
iiiat an.^ LOitiiaet bciweeii tlie parl’es was 
extinguitehed by bcc. 99 of tho h^tates Tai* 
lition Act und tliat^tiie t'l.nntitJs weibj cn- 
lithM to *th uJiilivided slitUe of tin* lands 
in the f tillages. The* riaiidi/ks then 
•v.,.plhHt ^or amendment of their plaint m * 
the present suit cluimiug^ an undivided ith 
snare in 3 villages w'liich wai» alkiwed. 'ihe^ 

4 mirt below uitimately held that the claim 
in exee>s of the area ongiiKi ji*- claimed m 
tho suit v.ttb time- halloed; HelCl—'l'hat 
the jieriod between the date c)f tlie institu- 
tion of t4i<' lirst feuit and the date of Uio 
deiove of ihi* High (/oiin in •second appeal 
shnula be deducted, ^o ihal the amended 
claim was in time. That the words ''portioJi 

•of an estate” in sec, 99 of the JOstate.s J^ir- 
tition Act are wide enough to imlnde. a 
case .w be r-^ a co*»>wner’K share in aiu dWi- 
nite Idiots of land iiicludeil in a joint (state 
i« let ?nit anoh shave being us iiuicli a poi- 
tiof! of a *ihar 3 hs an aliquot part of a 
share. Tlai principle eiiuaciaied m the 
section follow^s the? w'cll- recognised prin- 
ciplo that an ontumbrniice of an undivided 
share of fin iiistato la ti’Ansferred in the 
3anda uHotte^i to the share of th% i«erson 
who create* the encumbrance on^ parti- 
tion with liaa C(>icdiarers< ' Joy Sankarl 
Chandro Burdltan, t I>. 

Ndw, $iilw V Oiimli CliMdra NM*i, 

^ (1910)i. Hridby Malli Saha ■v. 

T. %. M. 80 Cal. 28S. 

AMfut tati» r. AmanuHdi, is C. (fr. 

K (20 (lOO*)) Naaandra Mohan Roy v. 


J.lAIITATlOh- eontd. ^ 

Pyari Mohan Saha, t. J. U. ja i.ii, uia- s, 
c. ap 0. «r. N. aw U!'l5) and Tank Siiioh 
V'. Jalal Sinoh, U C. L. J. l.% (liWd). tea- 
siAeivd. 'i'hat the qiU“'tion whether 
* 99 W'liM applicable fo^ tho pre**nil ease wai* 

re« judicata betwwn the parties b> leasmi* 
of tho tleckiou in tho fir-t suit. I.'IN \ 
NATH SAirt V J.\HL' NATH HJSAV AS .>():: 

Symbol Hal po-se^sioJi, (le- 

livtny ol, ettVd on linnlation -SvmboluaL 
liTiKsOvs-ioi*. TJ I J : A! f I)\ \ IH it Z 'Wl 1 N- 

DAK'V ('<). J.l> V. *\\jn:SH NAKAVAN • 

31 

v^- Summary suits under Or. 37 

of Civil Procedure Code (‘Act V of 1908}— 
Limitation Act (UK o* 1908), Art. 5*- 
Such suits, if iieay be admitted after 6 
months from The gause of action— Civil 
Procedure Code, sec. 128 (2; (ii. 4n «n 
aj>pJieat) ni iiir the* lidiui.ssjun under (Jr. 

37 (f the t'i\il* ihoccdnre Code of a pJaiiif 
in a ‘'lilt fin a jnoinissorv note, the Alastcr 
retiised U) a(lmit»the p/awil a^lite biiit wau 
not inought uitiiin (; months from (ho 
0 dal(‘ w’hea Hie debt Ixvame pa^ablo^ 

‘ Ordered' 'J’h.it the plaint bi' adniiUcd, us 
suit.s under Or. ,‘?r are not govtu'iied by 
Art 5 ot the i..iri,iatioji Act. KOHlNHltO 
•NA’J'II J)1 ri' v. AUDI. I, AtlAl) & (’o.. , .W!) 
suspension of, apart from pro- 
visions of Limitation Act (IX of 1908), If al>- 
lowable on grounds of equity— Limitation 

• Act I IX of 1908), Art. 109-Profits received 

aftei execution sale but before confirma- 
tion Ihereor— Limitation, if begins running 
after confirmation- Cause of action, accrual 
of, ii neccssa*‘ily starting point of limita- 
tion— Limitation* Act (IX of 1908), ss. 3 and 
^.] A mortgage '•ale luld on 6th May 19J3 
was rml, owing lo an Hifnietii(m<>' iHinii'u- 
tion to <f t I he sale, eonfirmed (ill 2HIi 

Jannarv 1)11, In a suit bv tin* amtion*- 
TUirehas'M* io himi- rcs'ilibed o\ the 

T)ef« udnn*^ j's rent’s from rhf‘ ienaniM of the 

‘Ui IGth Septem]>M’ 1910 

• Held — 99). il th(' iiiiulatHm in respeet of 
ront> rcali-ed httweeii tho dale of the sah' 
and the d.it3 «,f its confitmation, •w hich 
began rnrming under Art. 109 of Act IX 

^ of lOOS from the dates of the receipt of 
the piohts, did not romun bu^ponded (ill 
the date al eoDiirmation ot the Hide, 

liaviiig regard to the eh*a}' Jaiiguage of 
that artir'h* .pul tlie absence of an,'\^ provi- 
^len vf the Act modifying itH*ope,itition. 

Per*AVjihu>Iey, J.- 9’Jie princinle'* laid down 
ill Ranee Surnomoyee v. ShoiWie Mookhee, 

12 AI 1. A.^211 '1866,1. whicli«n ore enuncia- 
ted ioe \ei‘y different circumstances, could 
not b^ e.^lrnded to this Vase, wittvour sub- 
j(*ciing the piovisioii* of Arte 100 to consi- 
derublo niodihciition. Per ^Jukeijj, J,— 

Apart fi«*iii the provlsioiisi of the limitation 
Act itself there is no pritmiplo whicli*ean 
legit imaiely be iiiyijkfd ta*add to or supple- 
ment its pitivisions. Ifaviiig r<*gard to the 
fact that 9 lie starting iwint offlilimitotloii 
for suits as provided by the third coliimii of 
I ho Schedule to Hie TdruitAtion Art does n^t 
ahvays ftynchrenise wdth nift acenial of the 
cause of action and to tfr? mandatprv pfo«- * 
«ion of 302. 3 and the proyi'iion of eeo ^ 
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(luee uiut! ims b^an ninning no 
9lib06qnont flv>i*biJity or inabi^ty to sue 
iitopB it oxcopt lii coses to wbicn the pro- 
viso to Ibo hMwn applies, say^iug or '‘X- 
ocptioa uot fiiuiid in the Act should not be 
implied, liowcver muth it may be within 
the i‘easot^ ui' liio>o that are recORiiised by 
the A^t or however mucji the cuds of justice 
in a particular may demand. 'I'lif 

decision of the JiKkcial CoTniniltee in Ranee 
Surnonioyee*« case, 12 M. I. A. 244 (1868], 
does^ not create an exception beyond whfit 
is provided for by the stotutes of limitation 
of this country. Except perhaps In 
oases when? injustice has bc'eii' occasioned 
I ^ a Court by its r own acts or over- 
' sights there is no (H^vopn for the 
application of any principles of equity in (he 
administenn:? ff the stiitur.?.s of limdntiou, 
and <he Judiciol Co-itmittee hufi nof laid 
'(flown any ^nch pn'nciple a*i Ixn'ntr of nni- 
versal ennlirahil'iv, and all Iho (decisions of 
I he Judicial! Ccmpiitfee .ae well ns most of 
I lie cases decided in this '■ountry are siip- 
Ijortable on grounda w’hich are not founded 
on any general equitable principle extra- 
ueoui# to .<T .pmuihorised bv the eiatute. In 
oases in which the question arises aa to the 
starting iioint of time for the purposes of 
limitation thes^* dei'isions are racsily recon- 
miabiO with ft proper appreciation of wiat 
the cause oj juvuna wiian the btar- 

ting point is tho cause of action, or with ( 
a pi'uper intoriuotation of the uor-ls iibcd 
in the third column ot tho articles lu other 
cases; and in ta.se.9 where) tho question of 
suspension ariM?h, if tmie iias once b^gun to 
run it never H,jiiin cca.ses to run. but tliero 
may be hati.^lucl'cn ot a* claim or the 
cancellation of a caii.so cf action, opcrai 
ting to tiuspend the right of the ilamtiff 
who may vii the removal « f the satislaclion 
or :;aiiccllatioii avail of a fresh cause of 
action w'hich, aii>es by rea-.on tlicrc'oi. 1'ho 
substitntijii of a new legal right on princi- 
ples of equity is hardly permissible under 
tho statute law as it stands, and a revival 
of the old cause of action once satisfied or 
cancelled is foreign to its conception. Art. 

109 oi the Limitation Act doe^ i.ot admit of 
any consideration as to when the cause of 
action maji have accrued to the PlainlilF, 
and claims of profits wrongfully received 
^.yoiut three vears before the suit cannot 
be recovered, m. SAEAT KAMINT DOSSI 
V, ^AtiF.NDhV NATH PAF . 973 

Sth. 1,»Art. 

123^Will, k-disposinj of property under 
litiOBtion arvl out of possession of testa- 
tor^uit against administrator ffa reco- 
ver legficy—Ltudtat^on— Point of time 
Pa/ab'e^'' meaning 
pf-WIII, intarpretaljon of.] A similar 
mterprotatlon must bo given to tho words 

*1"* ■ i" " as used 

in Art. 123 of Jie Limitation Act. As a 
cibaro in the property of an intwtato 
wjuW bo "deliverable" ‘until the 
jdm^trator, to whom letters of adminie- 

U» gh«re to bo‘ dblivered. sp a logaov or 


LIMITATION ACT-^bontd. 

^ecutor or other person liable 
to It has 4 ^ his hands monay with 
Ir.^A VENJCvlTADfil 

^a5i1)OOB SIKEKAZ TAE- 
TIIAWAKATHI A1U>A EAO 9SS 

’ '• *■ s®’’- I. 

c by Mi^:aKsnara song to set a$*de 

tatner's alienation — uno or sons bprn sup- 
stsqueni to alienation— Suit Vinetner n.ay 
be brought within three years ot such son 
attain.ftg majority.j A suit tj set hsido 
an uiioiutiicii hy a Atitaiisiuiira father i/as 
insluuti^ by Jhh .sons on 23rd June 
in*‘ (•aii‘4* action iiuviug arisen cn the 
2tttd June 189.3. ^Maintitls relied on seC. 

V read wilK secs. 6 and 8 ol tho* Limitation 
Act to save liuiitatioii on the ground that 
one of thorn who was born 011 39th Novem- 
ber 190(1, had attuinod maiorily within' 3 
rm HibtiUition of the suit; 

Held-Ihat this rU-.intirs birth sub- 
^queut to the accrnal of the cause of ac^ 
tion did not cr<.*ftte 0 fresh cause of action 
or a new starting point l^roin which limi- 
tation should he reckoned Tho oxteiition 
under the sections mentioned can be 
claimed only by a persm entitled to in- 
^ituto the suit at the time from which 

rHfoned. 

pSI; 

. . . _ . g 20— Payment by che- 
que-^Mode of computati^ui of the fresh ‘ 
period of limitation— Liability, alter dis- 
solution, cf partnars m respect of goods 
sent during partnership on inspection.! 

. Oder .sec. 20 of the Jiimitation Act, the 
nesU period of iimitritton in ca.sen ol -part 
payment by cheques h U be con.jmled 
l^pom tmf date nhon the cheque is actunlU 
handed over and not from tho date ivlicn 
cheque is cashed. Kedarnath Mitter v 

' ^ “■ «• 
c. 19 C. W. N. r42 ( 1915 ), followed. Garden 

sjed SiibWinont di«RoIntio« of a pnrtnciv 
ship doe, not ab.,olve pprsoS, wh“ ^ 
member, of tl,e firm at the time the arod^ 
were sent to the firm. f,om Unbilitv thonah 
the rapse ef ;„.|ion might not have aecmed 
nn, 1 the return, after diaeeliiHop. of sprh' 
Birp w.T.I'r.r*”’ re-ni-ed. MAIT- 

E'CR Mata HAS v. w. moet.ft 4 !j« 

tner applicable to suit by coniignor agamit 
carrier for campentaticn tot non-deuvery 
or delay In deliver; of goedc.] Art. 81 Of 
the tinututi-m .Act (Act tA w IWW; uimJioo 
Whether the claims in such suits arise ex 
contractu or ex delictu and is nof limited to 

fecretapjr of Stdte for India, 

I. L B 44 Cal, X8: a. c. 20 C. W N Ton 
W6), (^is^tod from.* The Brltlih In^ 

Navli^tton Co., L t B 18 Oal. 477 (tGBD, 
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“o^it R.Hwa, ». RiUrtt 

Kmul.ri. « W ««“• 

tutid Venkata Subba ® 

%team> Nawiaation Co., J; 

A 1 1 B.) 11W5). diiaenterf fwijn. HajI 
Aiam Goolam Hooseln v. Bombay and 
Piriia S. N, Co . 1. J.. R. 26 Bom. 662 (ltiC»2). 

India General Navigation and Railway 
Co. V. Nandalal Banik. Is C. W. N. 851 
ami. Graat Indian Peninsjia Ry. Co v. 
Gunpat Rai, T. L. j?. 33 All. 544 (1911), and 

• Mutsaddi Lai v. B. B. & C. I. Ry. Co., 

I ii R. 12 All 3'.il0 a920), referred to. 

. CHIHANiFLAL lUMLAL v, B. N. Ry. 

, Sch. "l. ArH^lM. 142- 

’Go. 5 harcr»« decree for •joint poshes! im- 
Delivary.flf lymbolical po«ie*«l#n In evecu- 

• ticn— Failure to otftain actual possesttoa— 

Suit for partition and sooarate Powwion 
with mesne profits — Limitation.] Where 
a eo.«?hi\rer in rxeention of a d(V5ree for 
recovery of joint. p')8fle^ioR wm given 
avrabolical pos-jesaion under sec 2l»a of t no 
Code of rivil Trocedure of 1882. on 20th 

. .Tune 1963, hut having failed to obtain 
actunl p‘is«osision sued for partiticn and 
wparato posse^a^on and for 
profits .on the ,8ih August 1912 
Ketd-That the claim 
posspccion WHS governed hv Art. 142 of 
the LimitaHon Act and was within time. 

• That the’ claim fm- mesni pcofl^ was 

1.y Art. 120. and T!'"'";'® 
entitled to recover mesuo profits trom 11^ 

8th itasust. I't.8 I’Ctil nirtition was effected 
(.-1 possession of lands faUiog to Plwn- 

!iSN'S5t''s*A“c5ri.D. 

NAUA .Ai; EOT^ 

. (at amtnded by Act ‘XXVI tiff 1920)— 
Application tor tubstitutlon out of tmie- 
luiiurarice ut law, n ku.iiinsnc tuU.e witnln 
tiie provwions ot sas. h of the Limitatiw 
Act.J V\liei’e tt Kertpoiideiit died on tho 
IStH Beceiubcr a«d the Appellant 

filed im application ou Uie*9tii June 1921 
for fiettiiift aside the abatement oi tho 
appeal as agaanst that Re.spondent and for 
qubeiituting hie heir, and the Appellant 
stated in his utfida»’it that althougn he 

• was aware of the death of the Respondent 
he did not know that substitution of hw 
legal representative was necessary or lhat 
it waa his duty to bring in the said legal 
repreeentafive on the recjord; Held—lnat 
tfbder tho circumstances of the case the 
delay was bon# fide and sufficient cause had 

• been shewn within the provisions of sec. 

5 of the Limitation Act KRISHNA MOHAN 
GHOSITv, SO RAI* ATI BANERJI • . 472 

, Sch. 1, Arts. 181 and IBS 

—Civil Rrboedure Code (Act V ol 19083, Or. 

84, r. 0, amplication for a personal decree 
nndarp limitaffbn governing— Mortgage 

tuH— Paraofial covenant— Execution of 

' doaroo.] An applIrnHnn under Or. 84. r. 

4 for A ppraoiitf decree for tlie b&taaoe ol 


LIMITATIOH ooncid, 

the mortgage money not rsoorcted by eale 
of the mortgaged properties is an appli* 
oai^ou fo» a new dtrree in«.tha suit and 
cannot be said to be an application tor 
, oiffnrciugta Adgmeni or decree within tho 
meaning of Art. 188 and consetiuonlly U 
not governed by that article. Art. 181 of 
the Liuutation Act does apply To such an '' 
^application and the ease of BiswOmbhar 
Shaha v Ram Sundar JCaibarta, 1. L. R. 

42 Cnl 291 .1914), in so far as it decided 
4hat Ark ISl does not apply to such an 
application was not rigfhtly decided. • 
Mahammad lltifft Hossain v. Alimunnissa 
Bibi, I. V R. US All. 551 (1918), followed. 
FR.iNCJS.HJGOINS PliLL v. MINNIE 
GREGORY • ^ «78 

LIS PEN BENS- -L(!!lse of mortgaged property 
by mortgagor after snstitution of mortgage 
suit, if binds mgrtgagee— Mortgagee, ‘if 
entitled to recover rent from lessee even 
if he ha^l paid rent in adi/ance to lessor— 
Power of mortgagor to grant leases— 

Lis poiidens- Tfansier •of property Act 
(V of 1882), sec. 52. j N mortgaged promises 
No. 5, Schalch Street to G. 0 instituted a 
mortgage suit to eulovec tho mortgage. On 
the 21sl bopteiLibor 1921 I’luiiitiil waft ap- 
poliitod Kmiivei' of Uie mortgaged piemisos 
but was directed not to take iKisbobsion 
till the end of November 1921. On the 
7th Bocombor 19!?1 N granted a leafic of 
th* 2 i mortgaged premises to the Boteedunt 
for 5 yeaiTs and as a condition precedent 
for the execiinon of the lease took 17 
monthly' rent in advance. On the 16th May 
1922 the Biaiiitilt gave noiuo ol his ap- 
pointment uM\jng uie i^eiojiaani lirm lo 
pay lent to iiTm. On the 24th Seplombei* 

* 1922 iJie ri.iijiliii- reived a iuithcr ivUer of 
demiuid ou the Xhdciidanl him, Tho TJain- 
till* iiioUtuted tlic buit lor tne recoy^eiv of 
Ks. 3,150 as rent ol tho premises liom 
Jaistlia 1329 B. » (15th May 1922) to the 
end ot haiiKjc idao jj. h. (mtu iNovembor 
1923). 'lii.j Bcfendaiit lirm contended that 
they had no notiie of tho appointment oi 
tho riaintiff as Receiver Itli Jim 24th 
Septomlier r.i22 and that they Jiad paid in 
advance 17 month.'i* rent of tho prondses, 
viz., Ks 2,975 to ihe mortgagor and two 
further sums of Ks. 816-14 and Ka. 19jB on 
account hi the mortgagor, and* claimed 
deduetiou of tho said several sums and 
deposited tho balance of RiS. *210-2 in 
Gwirt: Held— 'I’hat the leas^ is affeeted 
by tho doctrine of I is penie^i embodied in 
sec. 52 of tho Transfer o& Property Act. 
Held ful’ther— That payment of rent in 
advance af*>er the inmtution M the suit 
on the mortgage and by virtue of a lease 
granted by I ho mortgagolb after tho execu- 
tion of raorlgage^is not binding u^n the 
"mortgfigeo or cn the Plaintiff os 
of the mortgaged properties. Paymputs 
made bv tenants to a mortgagor afjr a 

mortgage but lieRore nofiVe ofait, 

Older to be valid 

have been made in tej^^ ^ whicb 
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U$ n:M)liKS-concId; 

was* due at ^hc liirn oi or be- 

came due* Indovt' noii(o oi‘ tho mortRajso; 

V mit wlioiv a j)ri*j>aul ((y”his le>rsoi‘ 

all the rent tn ] octane dio' n^doi- H»o lease 
and tlco Jnor(K»i«rs' tlio idfe- 

mise^ h« :i iiijitgajjoe v lio 1-) wako 

propor .nniiurv of tin* Jo^soo who is in po*?- 
wfision. Hie mortgup:^* cminoi , rooovor any 
parf of ike reni vo^-erviHl by tlio lease.,. 

De Nicholls v. S^fJfiders, T^. R. 5 ('. T’. 
ri8» (lb70), Cook V. Guerra, li. R 7 0. R. 

132 '1872^, Green v Rheinbeig, W)l Ti. lb 
' 140 (toil). Daniels v. •Davison, 10 Vo.k. 140 
(1800^ anil Lord Ashburton v Nocton, 
ri015l 1 Cli 27lj»t pt» 200. 201 #1011), re- 
to. Held also - '^hat t inostgagor ha''* 

♦ vorv’ liiniti il power of ^graniiiur leases 
‘ afirv iii(. P\-»v.u"i<n> Mf a inorlgiiiie. Doc 
/r M»i« 3 V. H V ('v W n8:>K> an*l Gibbs 
V. CruIRshank. L R §«C: V. h.l HSTOR re- 
‘m TciiMX ciixMi'iM host; v. 
lirTT .V CO - 

il.MIOMRD.VN \ \\ Pre-cjpption— -Mow.i.-,!- 
buc (immedieta assertion ot the claim 
of pre-emption), observance of— Delay, 

It and when fatal. J In a snit fur pie- 
-tjmption by tliw pve-emntor (^hafee) against 
tho veiv(U‘(.s and the Mnidc/i^ (the l.iiler 
being RiainlilCs cu-sbarei-) in which the 
luvtiufj w’ci‘0 all gOMjiued bv the ^lahouie- 
dan \i\\y nf pie-eiiiptioii ^lhc‘ hnal Court of 
lac.i found that tlui iire-omptor beUexed tlio 
infoniiaii jii he received about the sale- to ^ 
bo correct and tliai lla* intounalM.n he 
received j-ecjuiii^d i‘o jjrruboi'jMion : Held 
—That tl'c buit vas liable to di>mM-al 
in coiiicnm ff'e of tlie. yvv\ '•hurt dejjy 
wnch tin* jirc-emptor inadg in his obser- 
vance of tho eei-inony of taUb-i-mowasibat ^ 
(demancl ijf purcliii'-o imniediatelv on hear- 
ing of the sale', bv running to the house 
of his co-shaier iosioad of perforiaiiig it 
• at onee and immediately (»n the spot A\hcre 
he. got the iiiforniaiiou 'about the sale, 
wliicii lie dhl not doubt nor disb^b'eve at 
nil. Jadii Lai Sabu v Janki Koer, ] Ti. 

F. :i5 Cal. r>75 'hlOSi and Lalia Prosad v. 

Dcbi Pfosad, I Ti. K. 2 All. 23(J (1880), le- 
ferred to l..Mi AlAll AAIMKI) SVTiKAF 
V. TH'vSAlIV MAirAlSrRAD SAHA 400 

A1 AKivh ON IJATJCS OF CLOTfr. if a warran- 
ty of quality or description— True signifi- 
cance.! ^Idie t-rst purchaser of bales of 
cloth fregn nulls can get any numlM'fl put 
upon them fio )ileas»B, andi the nuiiiTx'rg in- 
dicate loalh ;,»oth!iig eveepti the fact tflat 
the Durcdias^r has purchased the goods. 

Tho numbers do not give any w’tjiTanly or 
indication d the xiualitv or desf-niHiou 
, MAHWADT RAAIhiVAN' NJiVATJ A v 
^ H. BHIKA.rT Jb CO ! . ’ 53- 

MAJIBTAGK. dissohition ef — Indian Divorce 
Act (IV nf 1869), t. 2— Petitioner, a Chris, 
tJan And a resident of India-Remand for 
Ifndmf^Damnges. on what principles to be 
Aiieiaod. 1 in a divorce casi*. in#ordor it* 
imbt any t%Uvf under the Indian Divorer 
AOt thf judgment mugt show that the ca.se 
comes TrithiA I’he fl|)rovi''^lnns of sec 2 of 


AIARRIACJF— concld.. 

thiit Ac!, tJiut the IVtitioner is a Ciiiistian 
and a ]‘esid#>nt of India ,at the time of .pie- ' 
^h.^ i.etitioo. Singrai Santhai v' 
Puralgi^Santhalai, jjl C. b. .1 '340'(1920)p 
refori-od to. Jii oiid*ii: to asse.s-; damage the 
( ourt s non Id direct its inquiry towards 
asctrlaiiii Mg wduit dannigt* the Petitioner 
has siistaiiu'd ojiiug to the action of the 
• CO- liespuiMh*!)'", and Ihe damage he has ‘Sus- 
tained woultl he the* saim* o^vhctlier tlio 
co lfesponih'ut i.s a rich man or a v.<ior 
man jicyse v. Keyse and Maxwell, I,. ]{. 

11 P. ll. KlO (1S8{)^, r(‘ferred tto and di'-tiii- 
ani lied \V. Jf I’IIoStAS v AIRS, THO-- 

-f. ■ • ... ... 350 

AlASJ'hl>’’S ]if#ljihi\ for accident caused by 
cleaner of a mot8r oar driving it dpring 
chauffeur i'iompo-ary gbsence* fr*oixi the car 
— ^Chauffeur, if guilty of negligence irf 
leavinj car in charge of cleaner.j .a 
chaufleur li'M Mio car jii tlie ;-.troet iu 
chargi* tf tho cleaner, wJio was forbidden 
to (!ri\e, ami wcuit to a neighbouring 
w'orJf-'l .ap, w'lnle the cleaner started the- 
car and droM* it against, a Corporation 
lamp post bivalving it to piece- : Held— 
lhat Iho niasler was not liable merely ofi 
ihe gixinnd that the ele iner w as his' ser- 
vant, tor the r(‘ason that driving the car 
lay outjficU* Ihe r''ope ot (ho cleaner s‘c*m- 
ploviueid. \ motor car with the engine at 
rcsi is a verv different thing from a horse- 
drajvn van with tJio leiiis attached to a ‘ 
JMMjlf, ami a jiiueh larger measnire of in- 
terjer^meo :s needed to put it in motion. 

I uloss d rouhl be said that tin* clianfleur 
ought lo Int^e anticip;.n^ (hat the cleaner 
would try to drive tfie car ht» could not 
ne ,ield guilty of negligence. So the 
chaufjcur r.mid not he«>regarded as ncgli- 
gont amj it foil .w *.1 thit the master was 
,not liaffif. rnqe|1ia**t v. Farrant, |Uj!)7j j 
Q. B. 2l!). dislingui.shod. M \LTm RAN- 

(XmH;RA- 

a’lON (IF CALCUTTA Rin 

MKSXE PROFI'r.S- Suit properly brought in 
Aiunsif s (yuiRt—^Vlesne profits, when assess- 
ed exceeil AfiftmiFs pecuniarv jurisdiction— 
loriim i.f aiipeal. See Civil CbuHs Act s 1 ft 

MA^lkmu 

AflNLUALS. right to— Rutiii lease — ''Adha ’* 
and *‘^urdlia/' if include minerals— Words, • 

If of common style and surplusage-Putni 
leas®, as such, if conveys minerals to .put- 
nidai-- Question, if decided by the Privy 
Council— Transfer of Property Act (IV of 
1382), s. 108 (o). 1 Held, upon tho consti^c- 
tion ol a putni lease— That looking to the 
anxious cxpro.ssion of the generality of the 
grant as evidouoed by tho long catogory of 

f ’”Sil *‘adha” and 

‘ urdhaP (above and below the surface) 
nsjed in tho lease made ii plain that there 
wa^ everj intouHon to* convey all bfdow 
tim «upfHca as well as aU on it or above it 
Common wmrils iff <.(ylo used in erm- 
voTunces of any sort nmv Iw. arul often 
nre. words f,f surplusage. Bid #hi^n 
^ ?ii£y are not word«» of surpiusage, they 





or tyuMM. 




MINEEALS— concld. . i.i ^ 

must be givea tbe propijp effoct of tlwiP 
own xneftn^ug* Where the grunteo of 
• miuemls w eJ«o the grantee of ‘be^Bur- 
face. tlie.RTttnt. in a question witVtha 
erantor, includog the nmU to work* the 
mineTAlSs ?5ec i08 (o) of tho Transfer of 
Propel ty Act deals with the ordinary rights 
of a lessee m an ordinary lease. Its lenna 
do not cut down the right to Work minerals , 
expresalv convoyed. Tlie question whether 
or not a putni^lease as such conveys the 
mmerals to the putnidar is. so far as tho 
Judicial Committee is concerned, still dpen. 

The iudsrTT;ont of Prmsftp and Hill, JJ., in 
Nawab ?ir Afi Quadcr Syed Hossein Ally 
Mlrza Bahadur v. Ral JogendrA tJaraln 
Roy*,. 16 C. li. ‘T 7 0889), has not been over- 
ruled bv the. decision of the Roard^iu Girl- 
dharl Sinqh v. Megh Lai Pande. L H. 44 , 

I. A. 246. 249; s c. 1. L. H. 4.5 Cnl. 87; 22 
C. 'Vt' N 2(11 (1917). which was a rase of 
• a mokurari and net a Dutni lease- PATTA 
NTRAT^TTAN CnAKRA^ARTI v. RAMLAL 
^AVTRAJ • • . 725 

MITAKSHARA HINDU— Exemption from 
ad valorem duty oi the estate of such u 
person. See JA‘ttcis of Admiuistrutioii. IN 
THE GOODS Oh’ lifcLUbAiM.SU WAR 

TJIIGONAIT v;^i 

- . JOINT F.AMILY— I ather ad- 
judicated insolvcnt-Son^s interest in joint 
property if vests m Official A&signce. See 
Lflolvency Act. Presidency Towns. SAi 
NAJi.UN V. RKHARI UAL .... 
MORTGAGD-Stipulation to pay 

Interest, if a. charge on the property.] 

The general rule is that the morfgogee 
m the absence of any (!ontract to the con- 
trary is entitled to treat tlie interest due • 
under ' the mortgage eas a charge on tho 
estate. Alia Khan v Kanah. Ram. awS] 

P. R. 176, vof erred to. GANG A IhW v. 
NATHA ^INGH • • ^ 

- executed before tho Transter 

of Property Act (IV of 1882 )-Mortga 0 ^B by . 
conditional »ah with pof$es*ion--LiablhlV 
of mortgagee to pay revenue ahd public 
chargo 9 imposed during the tferm— Mort- 
gagee if may Charge such payments in the 
accounts.] In British India, a mortgagee 
in possession if bnraoveable property under 
a tticrtgag’^ iinido before the Transfer or 
Propertv Act of 1RS2 came into force was, 
und«r the ordinary law then in force, bound 
to tnanagvi it as a person with ordinarr 
prudent© would manage it if it were nis 
own, and, unless there w.is an agreement 
to tife oun+rary wifh the moTtgagor, he 
vnw Imund to nav out of the inco me o f 
tho property the Government land reve- 
nne which uiiyrht during his Twspe«wfon 
be a’5se«?ie(i* unon it end such charges of 
a pnbllo nature as might accrue due in 
reepeet of the? property and be pay^jblo by 
the person in pouseseion of the rents and 
wne .not entitled to •charge such payment* 
AfFainst his mert^agor in the acoounts. 
MtPM AHtn HTTRAThT KHAN v. MU- 
~ SAMMAT KANIZ PATH! A 214 




POQM 


— fUIT— Umisaion of a debtor 

from suit--Decci.‘Ci for proportionate ^hare. 

See under Civil .Procedure Code. KHli- 
RODAMOYI DASI v. SABIB *11 AHA ... 51 
MOBaXIAdfeD PROFtJRTy. lease of, by 
^OTtgdjgor afcter* institution of moil gage 
suit if binds mortgagee— Jlortgagee if entit- 
led to recover rent from lesseo even if ho 
had paid rent in unvaiico to lessor-^Power 
> of mortgagor to* grant lenses. See under 
Lis pemlens. KIKAN CHANDRA BOSK 
V. DUXT 00. • ... .. 94 

MTJTH,* nioura^hi-mOffice of mohant and 
property of titiith. if can ba partitioned— 
Revocation of Will by subsequent Will— 

. Subsequent Will invalid— Dependent rela- 
tive I evecation-r-Anwnus revofcandi should 
be unqualified.] Wlierc^ tho mohant of a 
mufh of the inouraJhi class made a Will 
whereby ho appointed •the Plaintiff his 
Buccessor ami Kubseqiyntly exeewted •two 
documents a I. so iptmded to operate as a 
Will by one of which he appointed tho 
Plaintiff as Iho paricharalc mohant nnd 
by tho other nppotntpfl awotho# chela aa 
tho gadin.ishin mohant and cut away a 
. •portion of thu properties from tho parent 
• foundation and gave it to the former; 
Held— That tho animus revocandl was 
not imqiinlifiod and tho testator’s inten- 
tion was that tho i^revions Will would be 
m'oked onU if it could 1)0 leplaced >iy the 
provisions of the later Will. That the two 
* «1ociiment.s subsequently (xeciited together 
purported to effect a partition of the offico 
of the mohant and the propertv of tho 
muth, which was eontrarv to Hindu law 
nnd eonscqnenil invalid. There was ttero- 
foTs ijo revocation. On tho question whe- 
ther by accepting and acquiescing in the 
avrangement riado by the later doeiimenfcs, 
the Plaintiff was estopped fnm qno.stjonfng 
its validity. Held— That tho arr-angement 
made by the later documents being ultra 
vires, no nunuut aeqiiieseeneo> would 
validate it, and there being nothing to 
iliow that -the other party to the arrange- 
* ment was iTulueed thereby to .alter his 
position for the ivorso, there was no estoppel. 
GOBTNDA h’AMANUJ DAS MAHANTA 
V. RAM CJTARAN DAS * . 931 

NOTICE to quit addresswl to and, served on 
on© of joint tenants, if binds others. See 
Transfer of Propertv Act, sec 106. IVEJOY 
CHANT) MAIl.VTAB v. KALI' PRASANNA 
SEAL ... • <523 

OCCUP/VNOY RIGHT, if may be acquired by 
00-sharer cr ijaradnr or te*|hts under 
them— Purchase of pre-existing occupancy 
holdini^ by eo-sliarer, effect of^Extingiilsh- 
ment of occupancy righ^— Excimivc user 
of Joint land by co-shisrer, If ouster of other 
co-fharers— Riqnt of latter*Jto compensa- 
tion— Compensation • or meshe profits— 

Partition, ultimate remedy.] Where 
londe in India na’e Jield^ in commons bv 
oo-sharer© in proprietary right, 
coHsharer *9 egititled to cultiv^e in W® 
own interests in a proper and husband-lilre 
manner any part of the land© which is not 
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OCCUPANCi* luaH'f-eoncld. 

boinp[ onltival.jd b.? another of his co- 
sharoi-s, b»ic Iuj is liable to pav to his co- 
aharers qpmpensation in respect of such 
usfO of tho.laadB. Sucfi an ex- 
cin-ivo use of lands held' in comm(5ii by a 
^•o-sharer is not an onstfet of his co-ehurere 
from their proprietary right as co-sharers 
in 'th *3 lands. When co-sharers cannot 
agree os to how any lahds held by them < 
in comma 1 mgy be used, the remedy of 
any co-sharer^ who objects to the e> elusive 
nee by another co-sUarei; of rlanda held in 
common is to oljtain a partition of the 
landsai. No co-shareiM can, us agairst his 
co-sharers, obtain any jote'' T’ight. rights ot 
permanent oeciipanov.t in the held 

in comnion, nor <can he (‘reate by letting 
the land'j to i iiltivaU .s ns his tenants nny 
Tight of occupamjy of the lands in them. 
Robert Watson and Co. v Ram Chnnd Dutt, 

L V, 17 T. A. lift" « e., I. T.. T?. 18 Cal 10 
(1600) roforred to If u ro-^hnrer jam bases 
nnv iote I’iehts in lands heVl in criTTnon 
bv the Cr-‘-h'vr<^T’s. sin h a pure.hnp^ wonbl 
{t. inir 1^0 VioM fr. hovo bnf>Ti ^ nuTchaoe for 
the benefit of all the co-sharers, end the 
jote right*! so purchased would bv tho 
purchase be extinguished. In Bengal eo- 
eharer has no more power to confer a rinht 
ol' occupancy on a laiyat than a middle- 
mjiii would have and in lieugal a middle- 
iii.cii eiiniuu ooLuin a lUiaUAeinuu a rignt 
oi occupancy hun&Cif, much less can 
ci\Mti 3 lu hia tenant a right of occupancy 
in lands held oy liiiu us a middleman. 
Midnapur Zamindary Company v. Naresh 
Narayan Roy, L. K. 48 1. A. 55: s. c 1. L. 

K. 48 Cal. 400 (1020), referred to. In the 
decree made in this eAiit the direction of 
the trial Court for recovery from the De- 
fendants of mesne prolits for three yeai'S 
prior to the suit to date of delivery of pcs- 
aeasiun, etc., wais variid by substituting for 
it an order ‘"hat tho#J)efondaiits should pay 
compensation ::o the Plaintiff for the ex- 
clusive use I).y them or their tenants of tho 
lands in suit from the date possession was 
delivered to the Plaintiff under the pre- 
vitus decree until partition was effected 
and possession of lands falling to Plaintiff's 
shaie was delivered to Plaintiff- THE 
MIDNAPIMI ^AMTNIiMlY CO. v. 
NAHPSH NARAYAN ROY 34 

OrriCIATi ASSfONRE, notice on, in njipeal 
against adjudication order. See adjudica- 
tion order. KHEMKARANDAS oKHGM- 
KA v.^DRlRTIX VATEHPUNIA 884 

PAGWAND RULE, effect on. of. division 
amongst sons,/)V different wives— Division 
amonqsf sons by dio'ferent wives, if abrogates 
pagwand r\^}^ In favour of chundawand— 
Full-blood and half-blood relations— Pre- 
ference of former.] When a sepatate entity 
cAreated by diyisioib or partition comes into 
being, the full range of succession to that 
entity determined by. whoitover system 
ie in proved to be in operation in that 
aiauple family .and it may quite well be 
anaomu^ that^^ withi^ that family the 


Page 

PAGWAND RULE-concld. 

generally prevailing eystom of pagwand 
was z|ot iibaudoned. Properties having 
been partitioned between the eons b.y‘ one * 
ivile ot lhe«owner on the one hand and 
tho.^ bv his «d^her wife on the other: 
Held, on the death of a descendant- of one 
of these eons, fhat bin cousimi descended 
from his uterine brother succeeded in 
preference <>8 the descendantH in the same 
degree from the fion«? the pther wife 
and it was not neee<iwirv. in order to hold 
this, that the pagwand rule had been Aban- 
doned for the fhundawand rule. I’nclWon 
by the Appellant df unnecessary matter, in 
the paper-hook wn.s characterised as an 
abuse!,' earn! llio Judicial Committee indica- 
ted that thev* would have disallowec) the 
entire •rx:«t of the superfluous prinied 
t matter if the judgment had been favour- 
able to tho Appellants. NABI BAKSH v. 
AHMAD KHAN ... . ... 514" 

PARTITION sun’— Value of entire property 
an^ not of the share claimed deterii/.ines 
jurisdiction of Court— Partition suit, vaiua-.. 
tion of, for purpose^ of jurisdiction and 
couri-ue— 8Jits valuation Act tv|l of 
mi), s. 8- Court hoLs Act (VII of 1870), 
s. i, para, v, and Srh. II, Art. 17, cl. vi— 
Partition suit, frame of— Determination of 
tiii6 in partition suit— uivil piocc;aurc 

Coae (Act V of 1908), s> 118— Interlccutcry 
*' order— Hivi Sion- Retusal of jurisdiction 
upon erronco,is int^jrpretation of statutory 
provisions.] A plaint w.as liled in tho 
Court of a Sub.)riliuate Judge in which tho 
Plaintiik alleg 'd that he was entitled to a 
four anna.- share* ot cor lain joint family 

( properties and was in possession of th'3 sumo 
but a cloud havin^^ been cast upon ^ hm 
tillo he prayed, on estubli.'?iiment of * hib 
title; ffor partaUon oi the propertio6 which 

‘ ho valued at R*. '2,500 and paid a court- 
fee of Rs. LO lor partUion ami ad valorem 

^ court-tee upon the lour annas share of tho 
properties under partition. The Defen- 
daiils objected to tho trial of the suit on ' 
the rfroiintl that tho vuiuo of the suit botli 
for jurisdiction and court-lcea was, under 
sec. 8 of liie> bulls Valuation Act, triable 
by a Muiis>u. Tho Subordiiiute Judgo 
gave effect to the Defendaiits' contention 
and returned I lie plaint to be filed in tho 
proper Court. On appeal by the Plaintiff, 
^the District Judge upheld tho order of the 
Subordinate Judge. Against the order of 
tho District Judge, Plaintiff moved tho High 
Court under sec. 115 of the Civil ^^Proce- 
dure Code and obtained the present Buie: 
Held— That sec. 8 of the Suits Valua- 
tlon Act had no application, but Art. 17, 
cl. vi of the Court Fees Act* was appli- 
cable, and that the suit waa triable by the 
Subordinate Judge and ho 'erroneously re- 
fused jurisdiction to try the euit. The 
order of the Subordinate Judge as affirm- 
ed by tho District Judge was set a«lde, 
and the suit was directed to be tried by 
the Subordinate Judge. In a suit fat jftaeK 
tition it is the i^utire value of the pfO» 
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rAKTlXIO>i SUri-*contd, 

• pci’by wlucJi arlemmes junsdictiSn unU 

iiot ut (Me >hure wiiiuii ^tiio i'liillitiU 
daimfi 111 tiie ^roi^eity. Biahata hai v. 
Kam Char*iter Hai, 12 C. W. 37 {1307j, 
Kirty unaran Mitter v, Anatn Nath 

Deb, 1. L. li. 8 Cal. 757 (1882) 

Mud Laia Bhugwal Sahay f. Pashupati 
Nath Bose, 10 C W. JN. oGl (1906), ro- 
lorred.to.* I'hi? *mero 1‘acl that lu a siiit 
tor partition u quootion as tu the title ot 
the i'^lalnlilt is* raised and it is iiceei^ry 
to. d^etermijio -ueh a ijiu'siion bot'ure a 
paitition can be directed would ?nahe no 
dittoreiice to its being a partitiofi suit. 
Mohendra Chandra Gangul/ v. Ashutosh 
Ganguly> 1,, L -K 20^Cia ^62 (W93) ro- 

ferned to. A Plaiiitilf can in u partition 
suit if noce.ssary establish his title and 
his right to joint possession and then i)' 

• his title isi good, deiiiaiid in the same 

suit possession, not jcaiit posbcssion, but 
po!^ 0 .>sion by partition: Held—Tliat athe 
suit as framed iii^tho present cabO being 
one in whu-h the l^laintiff assert i^d that 

he was in possession, it was clearly a suit 
for partition. Where sui ad valorem 
court-1 00 is paid under se^: 7, para, v cf 
the Court Fees Act the jurisdiction o| the 
Cloiirc according to sec. 8 of the Suits 
Valufition Act would bo the same as the, 
valuation for* the court-feeg. That wculd 
be so where the suit is of a simple cLniao 
thp aiui ol the chaiatier coniHUiplauid by 
that section cf tlio Court hees Act llut 
Where the suit js not a simple ,'?njt con- 
tempicited by that section but is a suit 
lor iMiution tnen tlie article uppiiouble 
is Arc* 17, cl. au ol ^he (Jourt teos Att. 
Oramarily ttie High Court in revision 
doea not iiitertcre wah inleriocutory ’orders 
in a suit nut wtmld interfere in a til case, 

Van lara Nath Chowdhury v, Hari Chsran 
Chowdhury, 20 C. L. J. 426 (1914), referred 
to Held- That the order of the Subordi- 
nate Judge ill this case re#nlt?d in his 
refusal to I'nlertain and try the suit and 
although a preliminary question as to 
whether the Cnurt had jurisdiction or not 
was a ijuesiion which had to be deter- 
mined by interpreting certain sections of 
the Court Fees Act and the Civil Courts 
Jurisdiction Art, still the result of the 
decision made ui>on a misapprehension* 
of the Jru3 clFect of the statutory provi- 
Bions being either exercise or refusal of 
jurifiKfletion, the High Court was entitled 
to interfere in revision A Judge cannot 
asTOmo a$ a inafiar of law that which in 
fact ha^ no, cvistence in law and to give 
himself jurisdiction. He cannot by 
wronjrlv det'^rmining a quc<stion give lim- 
self juri'^flicHoh and in the some ifay he 
cannot hy a wrong determination of the 
iroanins^ of the statute deprive him- 

of fhe iuri^idiotion which pronerly be- 
i^ni^ fo him and if he refuses lurisdieiion. 

trui, mav irterfer<v Shew 

p'Ottd Biinpehldhar v. Bam Chunder Harl- 
wx. I. L. B 41 Cal. m (1918) and The 
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Marta#*^a of Burdwan v. Apurb|i Krishna 
HOy, Jj C. \\. N. 872 (1911;, refunetl to. 
ItAJAJNl j;4Nm iiAU V liAJAJbALA 

^A.S 1 • ;6 

: , Partition for convenience 

of possession irrespective of shares, if a 
barrio decree foV partition.] A partitv^u 
lor conveniiUK-o oi‘ posseiisiou by itself 
cannot stand in the way dt a decree lor 
partkioii so 4ong« as it is not found that 
it was in. coiitormity ^uth the shaves ol 
the res]>octivo parties. JOLFA HlBl v. 

. AJALADDIN.* ... ... .. 229 

PARTNERS II IP JlUSJNFiSS-Mbrtgaac pay- 
able by one partner paiid by another who « 
was managing pariYier and took back 
title deeds ns such— Tr^ansaction whether 
equitable mortgage J "yio owners ol vcer- • 
tain oil nulls which v^ere subject to a 
mortgage of l(s 25.01)0 entered into partner- * 
sill)) with the PlaintifV for a business cf 
making anil sale of^ oil. PlwinliY Lioughi 
ill Rs. 60,0* 10 of capital and it was agieed 
» flia^ tin* nirntHaftee of the mill was to bo 
paid off >ut i.f the mortgagor's share of 
the profits of the partnership Vu«ino'^6. 

The mortgagee pressing for pavment, the 
ammnt was paid by the IHaintiff who was 
managing partner of the business and 
w^Im ii>nlc back the ildt*ds. Tn a suit by 
•IMnintiif in wlii'*h he claimed to be enuitahlo 


mortgagee bv dopo^wit of title deeds of the 
mills the J^Jantiif in the course of his 
cro.ss-exarninritl'>n admitted that he took 
charge of the title deeds as such manager 
of tue business when the mills iverc re- 
deemed and he lenf the money as for the 
owderfl of the mills: Held— That the 
transaction was an advance from < me 
p«artuer to the others to be paid off like 
advances already existing out of promts and 
was rot an ennitahi.v nmrfo-atre iT'dorend- 
eiitlv betAA^'oen the Plaintiff and oH->Ar 
• parfnet-q. TTPW MOH ANP COMPANY 
V. LTM SAW YPAN . . 12 


— ^ continued atter 

a partner's djath— Effect— hignt oi re^ro- 
soriiatives ot Deceased partner to ai counts 
*after death— Court, if may direct^Commis- 
tioner tu allow remuneration for naiiage- 
ment in the accounts— Objection . to 
Commissioner’s ruling in Court.] If a 
partnerjjhip business is continued tiftcr 
the toaniin.ition of ilie partnership by the 
death of a partner, it becomes a f%|1;nership 
at will aul Uie rcpresenlati^s of the 
deceased* parfner are entitled to hat'o 
accounts taken of the t>aYi^nersb i subse- 
quent to his death nntiPits finaj dissolution 
on the footing that they hsi^e tho same 
share as the deceased* partner had in tho 
business. The direction of the High Court 
to the Commissioner thilt all* just allow^anbe 
shall bo made including fair remuneration 
for the maiftigement of the business vaa 
a proper order to make it being open to 
any party to fake exception 
don^-s Ruling in (iourt. tTeDAYE- 

TOtXA V. MAHOMKD •KAMIL ^ ^ JM, 



INDEX Of OlVlt OAiiB. 




Png4 

PAfC*NEB»SHXl» J)MiT- Mortgafle by om part- 
i^far 0f his properties to secure cfebtK^jf ex- 
illhisDyishes debt— Dissolution B0reen<6nt 
Vlietween partners— One pa&ner taking over < 
exclusi\^e liability , for debt, effect of-- 
flight of other partner to indemnity— When 
and hov^ enforcible— Right fi releasrd part- 
ner r to recover from * co«partner upon dis- 
charging debt»-Contract to secure obliga- 
tion to Indemnify— Consideration.] One of 
tbo pattners of tx firm, V. <wcec(tted a nfort- 
gasfe of his properliofl to secure a partner- 
ehip debt and a furtKcr advance to him- 
self. This mortprai?© was Isald not to • 
nperate as a novation of th« contract and 
*an extinction of *the debt. This was 
followed bv a dissoTntion of the partnership 
by agrreemont hotwren the partners nnder 
fwhicti A took ovej*# the above nmo/iprst 
other debts. The creditor being: no party 
to the ofrreenn'nt * Held — Tlvit the joint 
liability of both partner^? remained nn- 
nffecl-ed hr fKe ag-reement, though ns 
between the partners themselves, A he-,^ 
f'iime solelv resoonsible for tne debt and V 
b'v^nrrto ontiMcd to an iodomnitv from the 
latter against all liability in respect of it 
and ho was entitled to have that light of 
indemnity declared and enforced (by an 
order on the other, fpr example, to pay off 
the debt) if the right was disputed or the 
obligation neglected. But V could not re-^ 
cover the debt from A unless and until he 
him5?clf paid it. Subsequently A oecoted 
a mortgage in favour of S, who waf* 
benamdar for V, the consderation whereof 
%viia agreed to be paid the creditor in 
part di-iichargB of his debt. money 
in fact advanced io A or paid to the rre- 
ditoi* in pur.sn;inci; of the mortgage con- 
tract. Held— rhat though there was consi- 
deration for the mortgaDT^, which wn*^ |n- 
♦•^pfiprl f > spcnv*^ A ’*s I inbilitv to inclen^mfy 
V, in the circumstances no decree ruder 
secs. of ihc Transfer of Propertv Act 

(nOiV Or, 31 of the Civil Procedure Code) 
couhl 1)0 made on foot of the mortgage in 
favsnir of V against A. VEERAPPA 
CrrP'PTY V. L. A. n. ARTJNA CHFELAM . 
CHETTIP • ^ 

PEUMXNEKT tenancy, under the law 
as it stood before the passing of the 
TranVef of Property Act (IV of 18W),^ if 
transferaUe and when— Custom — Sfbnding 
by.] A ^rmnnent tenancy created before 
the passing of the Transfer^ of PiXiperty 
Act. for the pijjpose of habitaticfrt, is not 
tmnefefable, ekeept by custom or express 
contract to* that effect or unless pucca 
bnihlings tuf^e been, allowed to be emded 
fberepn by tho landlord. Banee Madhab 
Qppsrjee y. Joy Krishna Mukherjl, W. 

:R. 495; 7 B. L. 152 (1859), explained. 
Agim Iffandai v.Cholim Mulliek, L L. R. 

.it Su c. 2 C. w. NT 405 (V. B.l 

..itlCiOi) and Hanuman Protlul^ Stngh 
iM^Chtfan Qifngh, 7 c. L. J.‘ S09 vl908> 
followed. Amblka Protad Sliifflt' v. Batdae 
W C. W. N. 1118 (1918). Suiip 


i'fip# 

PEKMANKJ^’T TENAJ^OY- eonold. 

Moiyn Bancrji v. Raj Krishna Ghm, 

25 cT W. N. 420 (1920), HaHnaVh Karma- 
kar V. Raj Chawdra Karmakar, 2 C. W. K. 

122 (1897) and Madhab Chandra Pal v. . 
Bejoy Chand Mahtab, 4 C. W. N. 574 
(1900), referiyjd to. Madhusudan Sen v. 
Kamini Kanta Sen, I. L. R. 32 Cal. 1023: 

0 . c. 9 C W. N. 895 (W05) and Ram 
Charan v. Hari Charan, 7 C, L» J. Ifl7 
(1908), distinguished. .SAFAR AlJ^ ME A 
V. ABDUL RISHID KUAN ...* 428 

rLKADEH, purchase by, of decreO ofotainfed 
again4ir (I lent in the benami of his wife and 
purchase of property at Court sale in 
name oV latter— Concealment, if : vitiates 
^ »alp.-Tru8ts Act (li of 1882), • s. 88— ^Id- 
vantage gained by concealment by person 
in fiduciary position.] A decree before it 
was fully executed was, without the know- ^ 
ledge of the judgipent-debtors, purchased 
by pthe person who had lu ted as their* 
pleader in the suit benami in the name of 
his wife N and in i)aid;i&l execution of the 
decree certain properties were purchased 
in the name of N with leave obtaiuod on 
her behalf to bid at the sale, but in this 
transaction also the pleader was the real 
purchaser, and this fact was not disclosed 
to the Court: Held — That the pleader was 
'hound to reoonvey both the diecree and the 
pro])ertie8 to the judgment««del>horsi, al- 
though he had ceased to bo the judgment- 
debtors' pleadi‘r when the properties were 
purchased and no unfair dealing w^is estab- 
lished— the mere frict of concealment by 
a person standing in a confidential p^si- 
tiofi whereby he secuird nn advantage being 
sufficient to vitiate tho transactions. Sec. 

88 oA •the Trisstq Act embodies the gr- 
dinorv e<-*niteb1e rondiHoTiq which annly to 
snch cases, Lewis v HjMman, 3 IT. L. C. 
n07, 530 (18721 and McPherson y. Watt, 3 
Ann. Cns Cfi-i (1877). referred to. SM. 
N^aT^XTDRAUALA DASI V. DTNANATH 
MABTsrr • ... . . ... 491 

PRESUMPTION fj{ permanent tenancy, ele- 
ments necessary to raise— l^inci pies upon 
which such presumption is raised. Sea 
under Tenancy. ABDUL HATCIM KHAN 
CHAUDHirRI V. ELAHt BAKRHA SHA 138 


PRINCIPAL and agent— Property, If paues to 
^gent as against principal— Dostruction by . 
fire of goods nurchatod by pgent— Loss to bo 
borne by principal or agent.] The 
tiffs were employed by the Defendants as 
agents for buying yarious goods. A Are 
bi^ke out after some goods had been boilAl; 
for the Defendants hiy the Plamtifi)pi« ^0 
lower Appellate Court in affirming 4^ 
olsiou of th^ trW Court held , tpe 
Piaintfilfs the loss, the 

not boyii^; passed • to the 


HMtf M viMrting the JifltoHMilMr ff fM 
^ Cdurt-lSI^Uf .|i 

whole idpo.ef 

ImXiiftfm nSfint nud prino^ te' iMM/OiB* 
. ' '' iko , 

ilPiBt M the ifrindM^ «iid W’m 
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* alwieiice of pi'oal of s^gUgoucc tho lofiiji faUt» 
on m T)KV^^\M SIJSGHKU- 

TttAKl V, HAKT CHARAN AGARWALLA 121 
PRIVY ■ COUNCIL—Practice— Appiication to 
Board to Intorprijt previous^Orders ir 
Couneili if and when may 1^ entertained.J 
If. is no part of the functions of fh© ' 
Judicial* Oomaiittee, generally spealsing^ 
tp interpret ( rders in Council whioh have 
been ^^ready nind?, unlo&s tlL05% are 
brought ijefore them in the ordinai'y way 
ttpm appeal. Rut ju the peculiar onriiin- 
stoncea of ilie present c*ise, they^did so, 
up»n application by a parjy to the Ordei'. 

Ex parte Yaffayadda Durga, L. IL 31 I. A. 

64 (1903 ».• referred • to HURK^NDRAI 

PtJLCRANJ') V. TRAGBAS BUDTtSEN ..!*515 
PROBAT13-- Appointment of a member of a 
firm as dxecutor>-Application for probate, 
proper form of.l Where a member, not 

• named, of a firm is iffjnointed an e3:eetitor 
under a Will ihe Toember who appli<ft for 
probate must «hew that he was a 
memb^'r of the firm af the date of the Will 
and at the date of the testator’s death. 

1>J' 1’HR 000 l>B of ORORCE KARH . 373 

PRGHJRITOUY ENACTMENT— Sec Contract 
Act. sec. 7. SURAJMFLJi NAGOREHIULL 
V. THE TIUTOISI INSURANCE CO. .. 803 

PUNJAB PRE--EMPTION ACT (II Punj, df 
1905), sec. 3 (l)--Punjab Alienation of Land 

* Act (XIII cf 1900), sec. 2 (3)— Tea garden 
and factories, sale cf--Lands if pre-empti* 
ble] Held (affirming the High Court)— 

That a tea garden is ftgriculiural land and 
pre-empdble ns such within the meaning* 
of sec. 3 of the Pre^mpHon Act (Punj Tl 
of 1905) read with sec 2 (3) of the 

Punjab Alien.'itiou of Laifd Act, 19II0, but ^ 
the factory bmldings nt which tea grown * 
in the fio]d^ is prcnaied Coi* Iho market are 
not lands ooeupiefi f-;ir purposes sub-ser-** 
vient to agH»niItnre and pre-emptible under 
the Act KAJTT ATAL v. SALIG RAM . 39.' 

PTTTNI LEASE, as such if conveys minernTs 
to pntnidar S?ee minerals. SATYA NI- 
RAXMAN OHAKRAVARTI V. RAM lAL 

KAVIRAT .729 

RAILWAY COMPANY— Suit against agent 
if may be ordered to proceed against the 
Company. See under C. P. 0., Or, VI. r. 

17. AGENT, BFiNGAL NAGPUR RAIL- 
WAAi V, BEHARI LAL DUTT ... 611 

RECEliirEE, appointment of, by consent, in 
egectition pro^o^dlngs^upcrttssion of pre- 
Vioui arrangement regarding liquidation of 
decretal debt pay».ble under a mortgage 
by Receii/er against deeree- 
#osieialon0 T^a deereo-holder, 
iitidined a mcitgage decree as con- 
by,Cfr..34, r. 4 of the Bivil Pro- 
came«to, an aarrOQgeipent with 
under ^Meh the 
dim : poseeesion of the 
Ipr hoh Rhemt 
a sum a»hu- 

« tbiosIVer woo appohit- 



KECEl VLR~ concid* 

ed iiLtdJvo gver uU tlib piopogtic& ol tbu ' 
judgmciii-clebiA>r induding lue iuorigoged 
^ pruptrty uigl tidnunister iliem under u 
echeine which ifould enable the deUb due 
by the iudgment-debfors to bo paid olf 
giMdutUly supor»eded the airangomcut und 
entitled the Receiver to sue the dqurce- 
holder lor recovery of posiiession of the mort- 
gaged pi >perty. MAHAlMJADHlRAJ SIR 
K.4MESIIWA11. Sh\G BAHADUR v. HL 
TENDRO SING . ... 

, appoitrtment of~See C. P. (5.. 

Or. 40. r. H? ALKAMA HIBI v. SYED 
IST.VK HOSiiAlN * ^ m 

REGISTRATION ACT (SVI of 1908), M».- 

executed by a constituted attorney of a 

Hienof by the vendor admitted before the 
Assurance* by another coniti- ’ 

ano. hn*****'^"®*^ ?f. vendor under 

«»•. ’duty •of-Convey- 

• reotitar th''T'' * ®*®®“‘«''“Ju'-'*diction to 

-BaLalam9lflP(ure.*XMLX*Sve? 

convoyance was regis- 

• the execution tlier.Tof by A las al 

•'■n attorney for A under a power. 

C f “®'‘' P®^ Sanderson, 

u J.— lUat, in the ciivu in s( uncos, the pro- 
sumption was that the deed was e,ecuted 

l>y whon. W pur- 
ix)rtt»d to liavo boon executed, and that B 
was Gu. duly nritJiori,sed agent of A to 
execute tbo deed on A’s behalf. That as 
the appearance of A lo admit tho exccuiion 
would have Iwou stfficicnt, it was W’mpe- 
tent to A to nul.hovise .some persion 'o appear 

• on hi8 behalf befero the Registrar and to 
admit the c.xcculion. The otmveynnje itself 
and the Registrar's tortificat© showing that 
a pow^er. dated 2nd May 1891. duly cxe- 

• cuted by A in favour of C was produced by 
C at the Registrar’s ofiicc and was authen- 
ticated by tlie Registrar and that C ad- 
mittvid execution of ihes conveyance •by A. 
tho admission of execution by C was as valid 
and olVectivo ns if A himself had a{)pear^ 

bef. i»e the Registrar on the day of regis- 
tration and had admitted tho Execution of 
th** deed It was part of tjie duty and 
withim the poweifj of tho Registrar to 
satisfy himself as to Vhe authenticity 
of the power-of-aftoruey • which was 

. produced to him and ^be prcvtsions 
of f«c., 8.5 of fhe R^i^ration Act 
had been complied with: Held por Ragkin. 

J.— Executing means* oigning a document 
08 a cottwntiflg party theretou The man 
wh<m name has been put to th# document 
aa 4iyidenciug hi* ajwent thereto is the 
'^mceentant " for th^ 4>fslhe section. 

IB. cate of bahalifn «wnatui'e a person 
irli>ae name is put wlA hfv anj;horf^ in t 



ittoix or oiviL oaHbi. 


IVOI. xxlx, 


r#iii ^ 


i*ov« 

itKCBbTltATlON ACT--concld. 

•viaeiice itJ i«b to a document is 

toecutttiii witliiu the moanirg ot scs 35. 
Muhamed Ewaz v. Briilal, L. It. 4 1. 

A. m, B, c. 1. U It. 1 AU„405 (1877), Bu- 
fendoyal v. F. Scljiaepfer, 22 W. it 68 
(1874>. Ke«ho Deo v. Hari Das, 1. L. K. 

21 All, 281 (F. B.) (W. >9 the matter of 
RaimChunder Biiwas, ‘IG V7. B. 180 (1871ijf 
Raj lakhi Ghou* v. Debendra Chander 
MBiumdar« 1. L B 24 Cali. 608 (1807) and 
Kanhaya tal v. Sa^'dar Singh, i L. Tt. 29 
« * All. 284 .'li07) diHcu^od. MONMOTHO 

jSATii MUKiilUJili v; I'CIVVN CHAJNJJ 
NAAAITA ••• 

BEUGiOUS PRdcESS10Ni-Ci\f.l riaht-Re- 
• Tiamus prosossion, iiftht.^of a sect to con- 
■ duct, along highway— txtent of right— 
Obstruction — Special ' damage, nectsjary 
tb fodnd suit for da^mages or 
tigaiiilt obstructors— English law, inappii- 
‘ ^ cable. 1 PoMons of whatever sect m Inrtia 
are nniitU-iJ to ;’onduPt repgious prc- 
cossion with its appropriate ohsetvances 
nljni' a highwav. Bubjoct to 
the local authorities regulating the tiaffic, 
to the Magi-ilrates directions and tne 
riglite of thj public,. Persons of diffcr^it 
sects or religions cannot as cf right claim 
that the functions of the 
cease as it passos places of ^ h 

ins to the former, but it would be o^« J“ , 

'pt- wUr Th"e "tl^n 

t^^n pec^liai- t-i J’"slisb law and ought 
not trbe applied in India A smt for 
damage, for preventing tbo Plaintiffs from 
conducting n religions procession along a 
Wghwnv or for a de.lar(,tion and 
i«*^inaintsin.a')1e wi'bnnt proof of 
datna-re other t>.nn tbo obstniotion ot the 
procession Partbassredi ^ T' 

bhinna Kritbna Ayyanqar. I. 1. B. 5 
oQi (ig82) Su*^dram Chetti v. The Ouecn, 
Tl k’g Mad. m (T. B V 0«8»>. 8ad|. 
qonacharlar, t. A. Rama Rao, P L. B. » 
Mnd 976 Baslinnaooa Parapw v- 

Dharmjlnna Ba***nna, T. L. B. 84 Bom. 

Mfiil M'^hfliried A Mill 

Letlf Hostyn T T. V !>i r-ol 521 (1!^. 
appTovod. Vijiaraghava ®hariar v. Em- 
uernr, T. 1* ^H. 26 Mad. S54 (t903V Satku 
Valad kTidW Sau<;are t. Ibrahim Ana 
Valhd Miraa'Ana, I. LB- ^ 
aim and. Kaai fujaudin v MadhhvdM, 
i; lu B. 18 R-imJ 69!te (1893). disapproved. 
SATTIIJ M.l^rim HilSAN v. SAIYID 
Mtm.AMM.M)'ZAMANr ... • «« 

■rRKIP suit for— Devolution of tenant's mtir- 
® oit Boon several , persons bv assignment 
and sqocwsiAn— tatter, whether iei**t ten- 
abS or ta;ianti In commofwtiabllity of 
•aob tor entlff rent on account of privity 
o) bbalntt lomo-Decrao, effect 

Ss ai BetfA for Bnoney only— Defendant's 
rlgbb to imli* on o^f Hnantf in common 


dPopi 

BEOT-concld. 

being mtfde co» Defendants-— Other tenants a 
not aiNieci or added after limitation— 

If to t)6 ditmiUed for defect of parties** 
Necessary paiilef, who are— Indian pen- 
tract Act (IV of 1872), s. 43-Bengal Ten- 
ancy Act (VIII of 1885), Ch. XIV.] 

Per (Turiam (<0. C. Ghoso and Mxikeiv 

^ U. not agreeing).— A suit for rer.t is 
maintainable against somo dt the heirs or 
«uccossors-i ii-intei'est of i deoeased tenant 
withort bringing all the hmrs or Pucres- 
sors-in-intPr«*fn: fn the record. The heirs 
of a tenant lake as tonants in common. 

All in po!»se6sion oi‘ land as 

tenants are iindpr an implied obligation 
tt- uav I be ront for the lanji to the*, land- 
lord whether they jjei into po.v>'essicii by 
i'lght of sueoesbiuii or assignment, under 

lUc pi‘..viiy lit uciiaLo VvAiicii eAibis ut-iviCeiA 


ear:ii one at iLiein and iiie Landlord ju liie 
whole of the leaseUoLd. Laner on this 
ground (p becilr.^e a' coutracl is implied 
lor taymenl of lent by all tenajita lii 
common in. possesaion of leaselioid, any 
one of t>uch lenants may be sued tor the 
entire rent due to the landlord. X decree 
m 0 uch a bUit will not ha/e the elTeot of a 
rent decreo under (.hap. XiV of The r Ben- 
gal Trtianoy Act. Per Mukerji. J.— Kuch 
one of the pereens in whom a ^share of! a 
leasehold may vest by assignment or in-, 
heritanoo has a privity of estate with the 
lessor ill respect of the whole osLite; and 
each of them would be liable to the lessor 
on the coyoanrts running with the land 
and BO for the whole rent. A deci'ee 
tfor the entire rent against s»me of snch 
persons in Ihe absence (Sif the others is not 
a nullity and is valid and effective as a 
decree cfer money, But the Defendants sq 
’ sued, not en contract but on account of 
privity of estate, may insist on all the 
^persons joinlly liable to be made parties 
Defendants as they are necessary parties, 
and if (he Haiciti/F does not. on being re- 
quired by the Court, amend tho plaint and 
implead as Tiofendants all parties, whe are 
known to bo tenants of iho holding, the 
suit would be liable to dismf«9al as not 
properly constituted. Tf Ihe latter are ad- 
ded as paHies Defendants tho suit will* 
not necessarily fail because the Plaintiff 
may havo lost his remedy against the ad- 
deft Defendants. KAlLASH CH, MITRA 
V. BROJENDRA K. CHAKRAVARTl ...1000 
RENT CONTROLLER. Calcutta, if can pAke 
reference to High Court under Or. yiVt* 
r. 1, C P. C, See C, P. C. Or. XLVLa 
r. 1. D. TANCTIEED v. D. N. MtTLUC?: 521 
RENT-TTRVE 'IPIXE, preiumptfon^ af-*-Unji 
poitsitlon without payment of rofit**pi^ 
lumptloiv under s. 108B, Bengal Trhdney 
Aot CVIn ff 1885), rebuttal of.l Where a 
tenant sued for a declaration that no 
rent tvAs payable fn rmpeet of h1i|i 
tatrnre whioK was obtered ae rant-pa^rjllill 
in tho rooord-of-rights fo which ha wai| 
no par^, and It was found by the ,Cku?tA 
below that lor more than 00 y^n no letit; 
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KENT-FREE TITLE -cOn , , 

was paid o^id the iawdlwd failed to prove 
tl^t Ko fver realised j-eat, umd tliet in 
' partition ppoooedings between the^ Do- 
fiSttiiant* landlord and 4iis oo-Shaieps 
under the Estates Paititm Act, tbe lands 
in suit were described as rent-free: Held 
—That upi»n the facts found the tenant 
had proved a lont-free texmre Long pos- 
session withoiir payment of ront in ay m 
certain ‘circumstances justify the inference 
pf i^ent-freo title. An open and adverse 
assertion bv a tenant thxt the land^which 
he has h»^lcl is rent-free mnv. after the 
fap«e pF ' the nerirc^ of Ijjhitntion, (Teste a 
pt‘ 0 eii|yYnti()n that I he tenure has held 
witi'nit p»n'’ntan- of renj ns ajaiu'^f the 
lsn'1K-d T't’^ tenant inav hv ac>aertinn 
of .sdT-erse fitTc* n^nnire a limH^d inter<w;t 
th* the laud whirh he holds. Jagcfdb 
Narain Singh v. Baldeo Singh, L. K. 49 
L A. 3«0; 3 c 27 0. W. N 925; .IG C. L. 

J. 499 (19221 avtd Bipradas Pal Choudhury 
V. Monorama Debi, ^ C. W. N. 896 0917), 
referred ti». Jafar Ahmed v. Birendra 
Kishore Manikva, 22 C L J. 126 0918)* 
distinguishod. CTlATTIiA NATH CHOW- , 
DHTTE\ V. EARAR ALT ... . 333 

KES JITDICaTA - lnua left open bv trial 
Courf. exnressiy deiided at beinq neces- 
sary to d^avee In pn**ea| Court — Decision, 
if res jndleita— Question as to whother 
Issue was nece«sarv, if may be considered 
*ln later suit.] In the previous suit for joint 
. posse^«»io!i th<> Defendant havine set up ex- 
clu'^ive jote ripht, an issue therein was 
rai'sed, but T lain till havinof waived tho 
queatjon. the trial C(pirt held that it was 
unnecessary to decide whether Defendaiiia 
had che jote rigiit cluimed. On appeal, tbcf 
Defendant insisted the Appellate Court 
trying the is-Mio and the Appellate Court 
being of opinion that thS decisioh*of the , 
iesue was necessary determined it against 
the X)eleu<lanls auud though in the Appel- 
late decree no reference was made to the* 
alleged jote right cf the Defendants, it 
affirmed the decree of the •trial Court for 
recovery of joint possee^ion by tho riaiii- 
titi: Held» tn*the present suit— That the 
Court ought not to assume that the Ap- 
pellate Court in the previous suit discussed 
a question whion was irrelevant to the case 
•and then granted no relief in respect • of 
it, but ratlier that it discussed and nega- 
tived the alleged tenancy right and intend- 
ed ^0, and did, give a decree which should 
give * effect to its findings thereem. 

That if the Court then hold the decision 
of the issue necessary and did decide it 
fia such, then whether it did so rightly 
or wrongly, the decision would be as much 
rn ludieatg as the final determination of 
the mne on tho merits. THE MTDNAPUR 
ZE^DAKt CO. V. NARESH NARAYAN ^ 
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V. LAKHl PKIVA 


QUHA 


« . ... 263 

% f under Faaud. NALI- 

N1 ^ KANTO MCKHERn v, RARI 
N»ARi • 

* Application of the pr{n< 


ciple where proceeding i$ taken in coritu 
nuation of previous proceeding in which 
order was made by consent— Consent prder 
appointing Receiver for, purposes of exe- 
cution— Construction of e order— Binding 
character qf order, limits of— Mal-adminis- 
tration or |fi*oved futility of scheme 
of admlnistrntiOR, *rel8a&es conscnter.l * 
Where, deom^ having been obtoinud 
upon mortgliges by a decroci-holder agoinst 
the j ndgmenr-debtor g'ho al&o owed ethe^ 
debts to other creditorb. tlia latter applim • 
for the appointment of a Tieceivor with a 
view that "all the cfebts which will bo 
considered as legally •due may be p8id uft 
gradually/* and* to this the decree-holder , 
consented. #xnd i\ Receiver was appointed 
with all poweis ipter alia of 'Ircalisatjon, 
managemont, protection/' Vte., of the ppo- 
pertu^s of, tho j'ldgniont-debtor; Held— 
That the ord'^r did not bind the Receiver 
to pay off the moit gage-debts out of the 
income uloiu ^nd he had authority, if 
occasion required, to realise, by sale of the 
properties or .iriy ot them; but it did not 
give the decree-holder a right to compel 
the Receiver to sell hiiv such property con- 
trnrv to tJie Receiver’^ own ideas of piu- 
doiice or advantage, the decree-holder 
having clearly agrcctl by the consent order 
to a schtmio of administration which he 
knew would take years tu complete. 
That the consul order opei'ated as res 
Judicata in nil •proceedings which were 
(jbnt in nations of the proceeding in which 
the order Tvns made, not under sec, 11 of 
the Civil Procedure Code, but upon gene- 
ral principles of law. Ram Kirpul Shukul v. 
Mussumat Rup Kugri, L. R 11 L A 37: 

9. c. 1. L. R. 6 All. 269 (7883) and Hcok 

V. Administrator-General of Bengal. L R. 

48 I. A. 187 •= c 1 L. R 48 Cal. 499; 26 C. 

W. N 015 (1921), rei erred to and applied. 

That the decree-holder would be r^eased 
from the concent order upon establishing 
either that the administration thereunder 
was such as to amount to a &alf 0 n 8 anre 
or that it had been proved bv expgriencA 
to be in sulislanee ho protracted and im- 
perfect ns to be futile. MAHARA.1UDKT- 
RAJ SIR R A MESH WAR SING v. HITEN- 
DRi:f SING . .. 413 

See r. P. T. FATEH 

SING V. .TAGANN.ATH • .. 751 


- See C. P^C.. sec. 11. NRI- 


iubtance of. on the faote 

of a pAHIttuIar ease. Sad head-note under 
LittdfwHoit. DINA NATH 6BAEA v. 

iA®0 NATH BISWAS ! 

, Sea 0. P. C. ioa U. 


PKNDEA NATH BHOWWIK v. SaPANTA 
ICtTMAE LAHTRT • . 861 

KHVKNTTB SALE LA\^ (Act jlV of 48S9 }-Ad- 
plication for setting aside auction sale 
held under Act XI of 1859 on the ground 
that there were no arrearl— Onus of proof, 
on whonL lies— Civil Procedure Cede 
tMct V of 19W), Or. 47, s. 7.1 The Plain- 
Hflo applied for eettlug aside an auction 
galb hdd under the liros^iioue eef Act Xt 
cl 1859 on the ground « that the Oij^Iec- 
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prENDB SALK LA>V-eoneld. 
ixn- haA no uulhonty to soil ^Utt m 
tlierb were no orrears. hiwI further that 
' .*he procfts^s were not duly sewed 
there were ether acts of fraua. This tnal 
Court docrccd the suit on tho, Rround that 
there were no uri*ears. 0*n review, the ^ 
trial Court held that there w^ere 
ai'rears f>f revenue but ho upheld the Plain- 
titftf aliepatioiis of fraud. On appeal by 
the Defendant j)urchaBer, the Appellate 
CSourt held that the review was limited to 
the one question whether there were oiT^rs 
of revenue and the Ddfendant purclia- 
ser was to have pfoved it, and that he 
could not deal with the questions of fraud, 
etc.: Held— 'lihat the onus ^as or the 
Plaintiffs to provt' tl^^t there ftere no an*eai*s 
of revenue io justify th%salt‘. O. S. MKAH 
V. BbRGA CHTTRN DirX’rA . 10-2T 

REyiBW— Civil ProcAfure Codd (Act V of 
1106)7 Or, 47, r. 1-wirror apparent on the 
. fiee of the record— Judginsnt reviewed on 
the ground that decision of CouncH 

relied on High Coqrt was differently 
interpretecT in A later judgment delivered 
by the Privy Council after the judgment 
ot the High Court.] In a Second Appeal, 
indfiinont w^as Riven by the Hiph Court for 
the Defendaui-Appelliint relying on a 
decisioii of the Judicial Committo. Aftei 
an application for a review of this iuqr- 
ment was prasented but before it« hearing 
the Judicial Oomminee deliver^ another 
iudffmeiit m which the ease relied on in , 
the judgment of the Jligh Court was cons- 
trued in a niamicr which rendered me 
iudKJnont nf the Hiffh Giurt wronjf. A 
rule was issued on the basts of 
decision of the Judicial Committee. 
Held— That the expresiWon error nppa- 
iwnt on the face ot the i-eoord was wvlo 
enough to embrace .a ca.«e like the 
aud the Court was justified 
♦ho -review. BRINDABAN CtfANDBA 
GHOi5H V. nAMODAB PROS At) PANDA'V 118 

REVIEW OF judgment, /PP®"' Court 
Partlei, if can re-open in Appellate Court 
question* dealt with in the '^''lewms judq- 
ment though the review was limited to 
^••question only.l That the Plaint, ffe 
■were proteul.o.! by r 7 of Or. 47, C. P • 
and whether the order graJiting review 
was Jimitid in its scope or riot, it ream- 
ed open to the Plaintiffs after the second 
judgment of the first Court to re-opm m 
the Gourjt of Appeal the ‘toestious of fraito 
and Buppreaeinn of prooensee. O. S. MJiiAfl 
DDRGA^CHITRN DtJTTA • l<w7 

BBVISBIN bV Bigii C<'urt of interlocut^ 

' ' order. See 'nndor Pa-rtition Suit. RAJANl 
XANTA B.4G y. RAJAB.ALA DASl ... 
ETOING VJHIEF,' Efwpo^ent in appeal 
• ' arising in ^.iiinection with his aemindary 
ili British Irt.iia, doajh of. pending* appeal 
. ir^ueceesion to state of heir who is ever 
i Uslmt under 10 years cd ager— Appligati^ 
sfN* ' anbetitntioA— Hhir. if minc^ See C- 
ip C., Or S5 RAMESH tlHANDRA DAS 
. MAWAKAJA BTRENDBA® Kl^HOEE 
miXlKTk BAHADTJR •• • 

RESC ®fSV»ANGf. wmtroot of. See Cob- 
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SEA INSURANCE- eoneld. 

tract Act, sec. 7. .SUBAJMtlLL N.4GOBE- 
MCJLL V. THE TRn'ON INSUBANCas 

00. * ;.. 8W 

APPEAJa— Ground when rgay arise 
out oi question of fact. See C. P. C., aec. 

106. THE MtltN.4PUR ZAMINDAltY 
CO. V. DMA CHARAN MAKDAD ... 131 

SHEBAIT— Rule as to gift to an unborn per- 
• ton being invfirdi if applicable to ehebait- 
ship— Provision as to ahobjwtship. devolv- 
ing on persons born after tne death oT the 
founder— Hereditary character of shebait- 
fihip-^Difference, if any, betweerf bare 
trusteeship and tribiteeship with einplti- 
ments^Right of persons born after death 
of foLinter to maintenance out of endowed 
property where •bequest as to ehebaitship 
tails as offcindtng against rule of perpetui- 
ties.] A llmda by hi^s) Will made u gift 
of certain valuable properties to an idol 
and appointed several persons shebaiti of 
the endowment aud further provided that , 
after the death of ^he aforesaid shebaits 
ih'^ ^Mjniormoijt iii age amongst their legal ' 
heira would be the shebait : Held — ^Thht 
the principle of law enunciated in the 
case of Tagore v. Tagore, L. R I. A. Sup. 

Vol. .<7; 9 B. L. R. 377 (1372) and extended 
to an hereditary oflBoe and endowment by’ I 
Gnanasambnnda v. Velu Pandaram,^L. R. 

27 T. <A. 69: a. c. I. L. K. 23 Mad '271; 

4 C. W. N. 329 (1899) that the gift to an 
unborn person is invalid and contrary to 
Hindu law is applicable to the oflBce of 
shebaitship. That ihe office of shsbait in. 
the present case was hereditary and the 
condition as to seniority of age did not 
deprive it of its hqreditarv charaotei* and 
, it made no difTereni-e whether the tinsteo- 
ship carried with it any emoluments or not. 
That after the deatn of the last of the 
persons, born ^bef^re the death of the 
€ founder rinalified to hold the office 6f 
shebait under the Will the bequest so far 
as it provided that thfe person senior in 
'■ age amongst the heirs of jhe first shebaits 
shall pnccegd as shebait failed and the she- 
baitship reverthd lo the heirs of the founder. 
Gopal Chandra Bose vi. Kqrtick Chandra 
Oey, I. L. R 29 Cal 7lft (P, -C.) (1902) 
and Kunjamani Dassl v. NIkunJa ©lhari 
Das, 20 C. W- N. 314 (1916), followed 

As to the question whether person® bom 
after the death of the testat>r could claiiii 
malutenaueo from the endowed estate: 
Meld— That the directions given Ijy the 
found<»r as to meuagement not be^q In- 
consistent with the rharaqter of n rali- 
gions trust recMHimlsed bv Hindus will not 
oea.se to be operative simply because the 
orifHnol nrovlsiop as to the devpltiition, Of 
shebsiltship ceaeed to be oporaHve owtpg 
to anooeeaion he the shebaitihiti Mbir 
varied. CTiOMOTHO NATH MCMm 
* .THE Vf, ANUKTTTj OHANDRA 

.TEH ... ... ■ 17 

; — , If can be called upon tp furfiih inh 

mtrlty Isefdrw receivluo 

'«al# ' pfbeeeds of debutbar /i.X: 

touxi uehol belonging 




I I I I 

for i^rrears of Government revenue and in 
*a suit for the establishment of shebiitthip 
and the consequent riRht to^the suipkn 
sale proceeds the lower Court \ihile d^a- 
ringr th^ Plaintiff's title dirftted that the 
thebait should furnish security before the 
money could be made over to him. Held*- 
That the lower Court w'as notajustified in 
impofirinR this condition. If the property 
was wasted* prooeadinRS could be taken to 
restrain* the waste or recover the property 
wasted ia a proper suit. That apart from 
express statutory provisiens like those in 
the •Gftardiiiftg and Wards Act. the Lunacy 
Act and the Code of Civil Procedu*<?, it 
was not open to the Court tp direct secu- 
riiv to be {dven in a case of this nature. 

SfM SRf NTRWAL KTKITORL jjfw v. 
THT^f SLCUETARY 07^^ STATE FOR • 
INDIA .891 

•SPECIFIC RKLIKT ACT (I of 1877), secs 16. 
14-17— Contract, pari of, which cannot be 
spccificaKy performed— Sffecific performance 
as to rest when can be decreed, when pdt't 
not negligible— Court* if may make new con- 
tract for parties— Costs, when defence with- 
out merit, allowed.] Secs. 14 to 17 of the 
Specific Relief Act iaken toRpther consti- 
tute a cohvpLdo Code within the terms of 
which relief by way of speei^c perform imee 
dealt with therein must be brought, if it 
is to be granted at all. Although assis- 
tance may be derived from a consideration 
of cases upon this branch of EiiRlish jiiris- 
prlidence, the JuHRuaffe of the section must 
ultimately prevail. Before a Court can ex- 
ei*oise th) iKiwer given by sec. 16 (in a case 
where it is net proved that the part of the 
contract loft unperformed bore only a grnall 
proportion in value toi the whole within 
eec. U and tuat the piii*cha:Jer had docliii^ 
to '^cept relief on the terms^of sec 15^ it 
must have some material tending to estab- 
lish that (1) taken by itself there was a 
part of the contract which could and c light 
to bo speeiftoally performed and (2) >vhich * 
«t*jod on a separate and index{<»nd^nt foot- 
ing. It cannot apply the section on a mere 
aunpise that, ii opportunity were giien 
for further ‘inquiry, such material might 
be forthcoming and possibly might be 
found to be sufficient. Further the words 
of the section, do not authorise the Coiirt 
to take action otherwise than judicially 
and in p*vrtic.iilar do not permit it to make 
, for the pai*tjo 5 or to enforce upon them a • 
contract jwhich in substance they have not 
alread:^ made themselves. The words ex- 
clude a new baiyain that cannot said 
to be contaified in the old ono. The suc- 
e^4ful Appellant was deprived of his costs, 
his defeince having been ''singularly devoid 
of merit." WILLIAM GRAHAM v. KRI- 

SHNA CHANDRA DRY 919 

stamp act. INTH/CN (II pt 1899), M. 7- 
Contract of tea ivttufanoe not egpretfed io 
a lea if »tiferc!ble-Pai«t tal^en at 

We'itipe, if may be dUregarded— Frehibl- 
wv ] *ri,^ enactment in aec 7 

Of MtamP Act, that no contract of f 

shfdl .he valid unless the same it 




expressed in a sea policy, is prohibitory and 
complianco with it cannot be duq^eiised 
with by uho coAseiit of the partiea or by a 
failuro plead to argue the point at 
the outset. It fs ie)t oonfinL)d to affording 
a party a protect ion of wliich he may avail 
himself or not ns he pleisesg, nor is it 
framed solely for. the protection of the 
revcime or to be miforceil .solely at ihe ind- 
tance of the reveiioe oflici il^ nor is the 
prohibition limited to ca>os for which 
u iienffliy is o\igiMo. The expression of 
an agreement for sea insarance, otlieraise 
than in a polio)^, is a* thing forbidden in 
the public inter(‘si, and the statutory in- 
sistence' on a pciicy ris no more collateral 
requiromeut ur prescrhitiAn of the piv-per 
way of mukirig such an agreoinont. Refe- 
rence under tho Stamp Act. I. L. R. .^0 
Tal. 565 (1909). .ind Bhu^wandas r. Ncthtr-* 
landi Insurance Cq., U C. 83 (1883). 
di<itinguishwl. A JMT ' IX NAGORK- 
MULL V. TTIE ThITON INSURANCE 
CO. • . • 898 

^ , secs. 26 and 35, proviso 

/ift— Mining lease— Suit for royalty exceod- 
* ing amount on which stamp paid— Docu- 
ment, if becomes .admissible on payment 
of penalty.] Tho proviso la) to roc. 35 of 
tho Indian Stamp Act i.s of oqnnl nmbit 
with tho lx)dv' of iho Roction, and just a® 
nn inRtrumonl cannol ho acted upon and 


ilpfhing can be recovered under it nnlosa 
ii has a proper 'tamp. «o if that is not a 
proper stamp, it mav. under tho proviso. 

7>e put on afterwards on pnvmeiit of a 
penalty and th? instrument then bofomea 
♦‘ffociivo. Rov:iltv olnimed under a ini*ni*nfr 
lease in ox^orr of tjio amount fnr which 
ad valorem cfninp dntv whs naid under 
ROC 96 of iho ^^tnmo A of thus heosm'^ reoo- 
verahlo on pavmont of the T-onnlfTr nc pro- 
vided fnr bv SCO .3^ T ArnUT NAP AVAN 
AOARWALA V. RAMIOSWAR FROfAD 
RING • W 

STRIDHAN property of degraded woman, 
Vucocesion to. See Hindu Law. SHAIKH 
TALEB ALI v. SHAIKH ABDIO. RE- 
ZACK , flSi 

SUCCESSION ACT, INDIAN (X of 1865)., self. 

48, 49— Will— Testamentary rapacity, onus 
to prove— Cate of undue influence pr r.oer.* 


cion— Onus— Decision to be based on legal 
testimony and not on suspicion.] TJho 
rules for the eslalilishinont of the caparitr 
of a testator and Ihe circumstance® wWeh 
would l«ad to the invalidation of ^a Will 
are embodied in poor. 46 and 4^ of the 
Indian Succession Act which nrnrticnll.v 
ombody the principles of the English law- 
on the subject The onus V ,^tabyfihmff 
capacity lies on tlie pifipornidiy 
Will but when n caveator 
on the ground that it was oiitalned hr 
the exercise <.f undue influence, exc,^ire 
•nersnasion or moral eoefcion, it upon 
him to establish the oase. Tu ^ 

tilt* HnwIrvHtln It «* •‘"••'"tifil *i' 
wirp tluit thP «r till. Cwirt 

WTWinflo. MtoWI-TioA V 1o«"T 

• C) 
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Tyrreil v. Painlon, 1804, P. 151, and Sree- 
minchunder Dey v. Gopaulqhunder C,hu- 
vkerbuttyr 11 M. I. A- 41; 7« W. B, 10 (P. 

C.) (1866), referred to. .MOTIBAI, HOR- 
MJJSJEli KANOA v. J^MiaSTJEE HOR. 
MVSJEE KANGA ... 45 

— — gee. 10/ ana tx- 

'UHt Oi propel LI cfii 

airlor maincaminf, tamiiy, to son on atMun- 
1110 majoniy— tniitj wnoiner vtsied oi cun- 
Liit0ctrii — ’* Lalti ot tUIIU, " ariO “Ull 6€llOn 
to make over properties ti'emkining,'' *01110- 
rorictf ueiwoen-Pcoporiy and income noth 
uirnboeriamaole — LxcCption to tectiun, ii 
applies. J A testator by Will directed 
tun exocut 01^ to maiiitiEin kimseil;. tiie ies- 
VuVvr wite and tbe son or daugiiter of 
mo testator out of 1 h^'ptopertiee and etiocts 
of the testator (and not morely out of the 
lawnio thereof), ai^d on the son coming of 
age« make over thl» ^hoj^ of his remaining 
propei’ties to the son. Jf ^ the mainte- 
nance of tho family did not exhaust the 
whole inf-oniOpr a discivtionnry power was 
given to the executor to spend the sur- 
plus Income in giving ontcourogement 
education, otc.: Held — That tho bequest to 
the son was contingent within the mean- 
ing of the first clause of sec. 107 of the 
Succession Act and did not fall witliin 
tho Exception thereto, inasmuch as (i) 
there was no direct gift to the son but only 
a direction to hand over, not any particu- 
lar fund, but the whole of the testator’s 
remaining properties when the son camo 
of uge, (ii) the remaining propertiesi were 
not in any war ascertained or ascertain- 
able. (lii) there was no definite ascertained 
income to arise fiut of tli® fund to be given 
to tho son absolutely or so much of it^ap- 
plied for his benefit ns might be noceeeary. 
COWASJI EDALJl DADACHANJJ v. 
RATANBAT •• ®29 

SUIT, valuation of, Cqnrt’fl power to revise. 

See Court Fees Act. G. M. FALKNER v. 
MIRZA MAHOMED SYi^D ALI 627 

b 1 AiiiUijit/Ali delivery ot — 

tttect on limitation— Limitation Act (IX 
of 019081,) Art. 142,J Where a ico-sharer in 
execution of a decree for recovery of jcint 
possession against another co-sharer had 
possessiJii delivered to him under sec, 264 
of the Code of Civil Procedure of 1882 by 
the usual modes of sticking bamboos and 
thorbeatiug of drums and by proclaiming 
aloud in Bengali, in the presence of a 
number of persoiig in the vicinity, the 
terms of the decree ind the parwana for deli- 
very of petteessiou and then, t the iudgment- 
debtor remaipuig in actual pos^ession, 
ftued tfie lattet foy partition and teeparato 
possession 9rithiu twelve years of the deli- 
very of eui^n symbi^lical possession, the 
emit was not barred bv Art. 142 of In® Li- 
Mtation Act. THE MTDNAPXTR ZEMIN- 
DARS CO. v/NARESH NARAYAN ROY 34 
TAXING OFFICER, Original Sdde— Decision, 
when final. See Letters of Administration. 

IN THE GOODS OF BHUBANESWAR 

TRIGUNaIT c ... 879 
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TENANCY— EJements neceseacy to raise pre* 
sumptisn of permanency— Principles upon • 
wbirh such presumption if raised^ 
Quf^^tion of i aw— Second appeal— Non-i^ri- 
cultural tenantry before Transfer of Pro- 
perty Act— Dwelling house with mud watis 
and tiled roof covered with thatched chalas, 
pucca stairs^ gateway and privy situated 
within Municipality— Origin of tenancy 
not unknown— Absence oi written lease— 

Long possession— Succession— Unifor An pay- 
mei^ of rent— Permanent pucca building, 
if necessary to raisp presumption of perma- 
nent tenancy — Tenancy in absence of proof 
of defipite terms of permanency, If from year 
to yeai*.] In a suit for ejectment of the 
Defendants fr^m their homestead, situated 
within ^ Municipality, the tacts found by 
^ the Courts below were; (1) The tenancy 
was 44 or 45 years old, the lands being let 
out by tho Plaintifl's mother to the Defen- 
dants’ father for dwelling purposes, and 
its origin was not r unknown. (2) Uniform 
pannent of rent at the rate of Rs. 5-l0- as, 
per year. (3) There was one case of puk>- 
cession to tho Defendants from their father. 

(4) Defendants’ father built a house witE 
mud walls and tiled roof, over which there 
were thatched chalas, and also constructed 
a pucca staircase and a pucca gateway. 

The ^Defendants constructed a pucca privy. 
Upon these facts the Moinsif hold that 
* the structures were not ofi a substantial 
character and tlie Defendants failed to 
establish that the tenancy waa a perma- 
nent one, and gave the Flaintifis a decree 
for ejectment. Upon appeal the Subordi- 
nate Judge lield that the stiuctures 
wero of a substautiaL character and tlie 
facts justified the ^ presumption pf per- 
manency of the tenancy, and he therefore 
diiunifiised tho r Plaintifls' suit. PlaintiHB 
thereupon prefened this second appeal; 
Held— That upon the facts found there 
were no substantial pufeca buildings on the 

' land, and the presumption of perma- 
nency w^ not justifiable. In order that > . 
the presumption of permanency may be 
drawn it must be ostabli^ed that the 
origin of tho tenancy must be unknown 
and that substantial pucca structiiree must 
bo built without objection by the landlord. 
Moharant Chaprasi v. Telamuddin Khan,* 

16 C. W. N. 567: s c. 15 C. L. J. 220 (I91i), 
not followed. Pucca stairs and pucca 
ciprivy within a Municipality are not struc- 
tures which a reasonable landlprd dan 
object to so long as the tenancy subessts, 

Tlie foot that the tenant is allowed con- 
tinue in possession of lands for genera- 
tions, without alteration of rent, is of c<!m- 
mon ccouirence in this coimtry and is 
usually attributable to the rSluctanoe of 
the landlord to cjecrt a tenant from Us 
home #0 long as he dose not make himself 
objectionable and regularly pays his rent. 
Mere forbearance to ^enhance the rent or 
eject the tenant, where the right 

*BepCrUrU Nole.— See the case of 1740;?./ 

Afl^loo M, 32 0. L. J. 36. . , ; , 
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lomii liCKthUm* Held the ten*- 

# ancy ta the abeenoe of proof or any defi- 
nite ter^ of permanency , irould *be at 
one from year to year. Ad>senco 
of a, written lease could not improve the 
position of the tenant because he must 
know under what terms he held the land of 
hU lessor. Held further— Tlmt the oircums- 
tanoes of each case must determine whe- 
ther the pi^sumption ' of permanency 
8,^ulfl bo made or not. The question as 
to whether upon the facts found the pre- 
sumption of permanency can, be raised is 
a question, of law and is open to correction 
in second appeal. Before the Trsainfer of 
Property Act there was tip statute dealin^r 
with homestead land as distin^fui^hed from 
afrricultural * Ihnd. No person after the 
Tkansfer of Property Act came into opera? 
tion can claim to hold a permanent 
tenancy in what is called battu land un- 
• less il was created by a written and refiris- 
. tered lease. In respe<% of a non-agricultu- 
Jal holdinor created before the TraneJer of 
Property Act. tbp tenant must prove the 
nature and extent of the interest which 
. the landlord granted to him and thereby 
put a limitation to his own rights. In 
such cases where the terms of the criginai 
tenancy cannot be directly proved, Jhe in- 
ference of permanency of the tenancy is 
made n^n two broad principles: (1) The 
hrst principle is, that in cases where 
the origin of the tenancy is unknown and 
* ite inception is lost in antiquity the prin- 
ciple of a lost grant is invoked b.> the 
tenant and from the conduct of the par- 
ties and the surroundkig circumstances the 
Court is asked to presume that the* 
tenancy was a permanent one. The con- 
duct of the landlord in recognising succes- 
sion, transfer and in standing by* when 
pucca buildings have been raised upon the 
land are mainly relied on in finding cut 
the terms of the lease at its inception. (2) 

The second principle is that of e^iuitable * 

. estoppel against the landlord sjiewing that 
the lease was a terminable one. Decided 
cases shew t)i6^ existence of the following 
elements in order that the pi'esumpiioii of 
permanency of a tenancy may be thus 
Taiftwi:~-( 1 ) The origin of a tenancy 
for •residential purpose) must be unknown; 

‘(2) existence of permanent pucca build- 
ing's on the lands built long beforo any 
controversy arises and that to the kuotj- 
l^e of the landlord} ( 3 ) uniform pay- 
ment of rout ; (4) recognition of succeshion 
and^ transfer by the landlord. Absence of 
eitto of the firet two elements will be 
ordinarily fatal to any claim of perma- 
netiQv the theory of a lost grant. Ab- 
eenee of ttfe Srd and the 4 th elements usu- 
ally will rahte difficulties in the way of 
raisSng the presumption, but ma^ net be 
deiMve if tner© are other circumstances 
in aid Pf the ijresinmplion. The case-law 
m point reviewed. ABDITl HAKIM 
KHAN CHAUDHDRI v. EliAHl BAK- 

. 138 

TEA1)|!^, M of fweteit peodt by 

eorrout dHcrlptlon^ 
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Sole importer of such goodi, if and when 
may object when no protecting covenant-- 
FilM*detcription, baiii of right of action— 
Uw.applicajiletin India,] There being no 
• Trade Marks .let in force in India, the 
ordinary principles of* jurisprudence with 
regard to trade mark^ and those, forbidd- 
ing the passing off of goods apply. 41 is 
Visible for an importer to get a valuable 
reputation for himself and his wares by 
hia^ care 15 selec'tion or his precaulk ns 
as to transit ahd storage, or because his 
local character is .sutdi that the article 
acquires a vglue by his testimony to itp 
genuineness.* go that if gojds. though of 
the same make, lire passed off by com-, 
petitorg as being iipported bv him. he will 
have a right of action. But, in the ab- 
sence of a proi acting* covenant, tliere is 
nothing to prevent u, tradesman acqhirjn} 
gwids from a manufacturer and selling 
them m cqmpetition with him, even in 


» uuuiiiry iiluo wnicn nitiierto iJie manu- 
facturer or his ateiit ha.% be^ the sole 
importer. The manufacturer or his law- 
* ful succossdr cannot reasonably claim 
that he can stop a trader to whom goods 
have been lawfully sold under a particu- 
lar description and by whom they have 
been lawfully bought under that descrip- 
tion from reselling them under the same 
description— in the alwence. at any late, 
> of anything to show that the time, place 
or circumstances of the rasalo imported 
som^.N representation that the goods were 
other than what they were. THE IMPE- 
RHL TOBACCO COMPANY OF INDIA 
DTD. V. ALBERT BONNAN AND BON- 
NAN & CO. . 


TRANSFER OF PROPERTY ACT (IV of 
IB82), sect. 8, 50, 52— Constructive notice— 
Lis i)©ndous'-The mortgagee at a pur- 
chaser, whether affected or bound by the 
constructive notice the tenant’s rights 
or any collateral arrangements made previ- 
ous to the mortgage, between the mortga- 
gor and lessee by way of advance to be 
reckoned as rent paid in advance— Receiver 
acting beyond his powers— Validity*) If 
the arrangement between the mortgagor 
and tenant for prepayment of rent or for 
setting off future rent against fUoney due 
from the tenant to the mortgagor, be made 
subsequent to the date of the morlgagei 
auch arrangement will be treated as a 
collateral bargain between those ^rties 
and not binding upon the mortgagee; such 
aaTMgement will in equity bijffd a person 
taking a transfer of the revqiraion, unless 
he oanvehoi^ that he purchased for value 
without notice. If there %b a tenant upon 
a property, his open ♦possession is notice, 
not only of the immediate v^ernw ofl his 
tenancy, but collateihl agreements as well, 
in the absence of all enquiry by the trans- 
fereea A mortgagee tcangot repudiatd a 
transaction because the Receiver in bis 


81 


Huit acted "beyond his power in, sanction- 
ing the same, after the transaction had 
been carried through and after the Recol- 
Ter and mortgagee had taken advantage 
thereof. Aihburton (Lord) v. Nocton, [WSJ ^ 
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1 Ck. 274, Green v. Rheimberg, [ign] 104 
L. T. 149 C4 A , and Daniels y. Daviscti, 

16 ^ee. 249 (1809/, referred to. Per Kankin, 

J.— In order lo got the benifit .of the pro- 
tection of sec, 50 of the llfansfer of Ti-o- 
perty Act. tJie toiinht must pay rent as 
]*ent and-iUu&t not pay rent in advance 
whiefc, in the circumstances, is u mere 
loan to the mqrtgagor. DeNicholls i\ 
Saunders, 1;. K 5 C. V 589 ^870), referred 
to. TILOKE CHAND STIR ANA v. J. B. 

< BEATTIE & CO , 953 

i ^ 

joint tenants— Notice to, quit (i^orassed to 
ana served on* one, it b^ds ^ oihors.j Ju 
^ urder to biud cveii cu joint tenant, the 
notice to quit musl rje»^.<idaiesscd u> ^inu 
served on him in one* of rhe ways mention- 
ed in 4.he sccotul clause to ncc. 100 oi the 
Transfer ol iTopeiTJ ' Act, e.g., eilJier on 
him personally or to ono ' ot the family 
or servants or aftixod to u Con!>pi( utus 
part of thtO j)r''Berly. 'l^^ie question whe- 
.ue** service of notice- on one of the joint 
tenants is sufficient notice 011*1 the other 
tenants is 11 question of fact. Held — ^That 
wheio no notice was addressed to one of 
the joint tenants, the mere tervico of 
notice ui>on the other joint tenants lu not 
a sufficient notice to quit according to 
law. Harihar Banerjee v. Ram Shashee 
Ray. L. R. 45 I. A. 222; s. c. I. L. K. 4« 

Cal 458 ; 23 C. W. N. 77 .1918), Macartney < 

V. Crick, 5 Esp 19(1; 8 R. R. 848 (1805). 

Doe V, Watkins, 7 Jhisi 551; 8 K. R. 670 
(1806) and Rajoni Bibi v. Hafisonnessa 
Bibi, 4 C W N. 572 (1900), discussed. 

BFJOY CHAND MAiJA/l’AH v. KALI 
PRASANNA SEAL . . ... 620 

, sec. 108 (o).j 

Sec. 108 (0) of the Transfer of Jhoptity 
Act deals with the ordinary right of a letisce 
in an ordinary lease, j^ts teiiu!» doiuii cut 
down the right to work minerals exprtbely 
conveyed. SATYA NlUANJAN CH/»hRA- 
VARTl V. RAM LAL K AVI RAJ . 725' 

TRUSTEESHIP with entcdumentH and without 
any— difference, if any, between the tw'o. 

See under Shebait ... ... ... 17 

UNDERrRAIVAT—Cuttomary right of occu- 
pancy, if hWitable— Personal right— Bengal 
Tenanijy Act (VIM of 1885), ss. 26, 113 (1) 
and 183.] Per Gieaves, J.— The right of 
occupavey of an under-raiyat is a right 
acquii'cd by cu<^tom or usage, and before 
such right*' can be said to be heritable, it 
must be prbved by evidence in the usual 
way that by Custom or usage iherit ability 
is an incident of /luch right. Per Ctiming, 

J.— An occupancy rigU is a personal right 
created by etiftute. Apart from sec. 26 of 
the Bengal, Tenancy Aet which makes the 
occupancy right of a raiyat heritable, there 
la no right of herilabilitv in regard to Ruch 
n right. The occupancy right of an under- 
raiyat ift thus nol heritable by ^flw. but it 
f« open to^the under-raiyat to prove that 
b,y ouetom or usage the occu^mney right is 
heritable. RUDHaNYA TOMAR DAB v. 

SAtlg ISMAIL ^ 733 
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®*’ *'1' Settlement 

jI® ** A custom is not 

*tetabh<!ied by un ambiguoui etatement of 

Settlement Officers in- 
I eooiiliUK customs in wajib-ul-arie, have to 
I^rtorm duties n’hicJi the Government orders 
tliem to perform. One of those duties ie 
, to leco^ cnstoius as the Settiement Officer 
finds them and not as he may think they 
ought to he. When it Is ilot shown by 
rotiaWo evidence that tile Seltloment Officer. 
n^Iecfcjd lo perform his doty or wav mis- 
led in recording a ciutom, and it does not 
appear that tlic ntatcmeiit of thtf custdin* 
i« ambiguyu.s. the record in a wajib-ul-ar* 
of a custom is most valuable evidence of 
the cnstoiji. much more relialjle evidence 
Uia /1 subcjcqueut oral evidance givbA after 

w A custom has aiiK-n*. 
JiALCrOBIND V. BADRI PRASAD 

capacity, ojius to pi-ove. 

u*'^cr Succession .Act, Indian 

- a pr^dbato of, set aside in appeal mereiv " 
on comparison of signatures^Propricty of 
p^cedm^ See under lUndwritiig. AM- 
DaVi HARUA V. NARESWARI 

Ta w Hindu Will! 

J-Alj KAM fclKOli V. THli DEPUTY COM 
MlbSlONEU OF PAKTABGARH 86 

h-i Pi'obate taken out 

bBt produced to obtain mutation of names 

representing twtater’s ’ 

1 ^ 1 *^ Senuinen(.«s of a W'ill, the 
terms of which iippeaied to be natural in 
the circunistanco, having come into quos- 
tion iwenty-hve yeaiy after its execution. 

?t wtts Khown to have been produced for 
obtaining mutalion of nuines ehortlv after 
Oie testators dentil and fo- a similar pur- 
wSe ot^a Inter ditto But it was never pro- 
finced for probate. The two attesting wit-* 
^.sses still living were botl. clear that (he 
W 11 was reallv executed that it ivon^en- 
ted .vl.at the testator wislud and all bough 
h« might ijot have understood some of 
-•lio fl'iwerv 'xoressians. he w.os vet perfcct- 
jv ecmm lrnt to eoranrehend it^ simple pro- 
visions: H|ld-'Vh,,t (he Will wav nroperlv 
upheld, and the mere ti.ei that it was not 
’•wdiired for pi-bate did not make any 
dilTere.ie». fV.i, 

^« V'>rKA B.\KHSU SlMOn V. M.MITIO 

... .,582 

.•'revocation of, by snbse.iuent Will-iAni- 
mus revoeandl must be unqualified.. See 
head-note under Miith. GOBTND4 RAVa 
NUJ DAS MOHANTA v. rIm yAlN 

— . Interpretation of.] The intention of"’*" 
f,n "Ijpti not expressly and 

into, by a Court fnad other facto 
stoted alfd referred to in the Will, e.*” 
legacies bequeathed iiy the Will should 

litimSinn “'**{.• of the 

litigation in which the testator mu 

engaged when the Will was mode. Ler# - 

Fltsfsrald, 8 H, L.. C. 878. (1888) Vnd. 
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Gordon v. Gordon, 5 L. E. K. & X App. 

- 284 (1871)* refen-ed to. VlilNKATa AlPA 
KAO Vi. MAHBOOB SIRFKV^ PARMA- 
SARATRI AP1^A RAO ^ • ... 989 

WITNESS, crodibility Of— Appellate Court, if 
should reverse first Court’s views thereon 
and when— Collusive award— Release given 
in pursuance of such awardi if valid.] 
When the Judjce, who has seen a witiiess 
and hnjt* heard hi^ evidence, comes to the eon- 
clAisiou that the witness is credible* tliai; 
is to £»ay. a witne.ss who tx> the best of his 
recollection in^ndK to •tell tho truth, it 
teauiree circumstances of ekcepliohal cha/- 
racter to justify a Court of Appeal in 
oomipir to a different coivluaion. It is 
not n ouestioh pf the weight of evidence, 
but of the attitude and trustwortniness of 
the witness and of the effect of his whole * 
demeanour in tho witness box. A release 
^ granted in pursuance of an award which 
* tras found to have been obtained by ccllu- 
aion with the arbitrators is Ihoperativo, 


the award itself being invalid. 
THAN^v. PWA THIT 


ma than 

• ... GIO 


r in Crimipai ease— Suit for reco- 
vering expenses #hich the Court directed 
the complainant to puy, if lies— Suit, 
maintainability of— Amount of ej^penses 
which a Criminal Court directs a complai- 
narft to pay to a witneis, if may be relo- 
vered by suit— Criminal Pgocedure Code 
(Act y of 18V), •ecs. 544, 547, if apply.] A 
suit lies for tho “recovery of money which 
the Criminal (,'oiirt jl^recTs the complainant 
to piiy to a wUn«ss called by him for ex- 
pensos incurrfid by him The power to 
onlor payment * 01 ’ expenses to a witiiotss is 
vested in the Criniii^l Courts not by any 
proviHion iu thi» Code of Criminal Proce- 
dure. but iirwlor 1 !]« gAieral rules of the 
High Court. There is other way of re-e 
covering tlie amount than b> a suit. 
KAMAL MANIJALINI v. PARAMASXiKH 

CHAKRARirTTY ^ ...U)33 

• • • 
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j^OQtiriTit of a contpirator in a subftfluent 
trlul it a ground for reveisol of the Convic- 
tion of the only other contpirator tried 
aieforo-^Repugnancy tn the verdict of jury 
or rontradTctlon on the face of the record, 
if by ittelf a sufficient ground for quashing 
a eonvictioiio-Criminal Procedure Code 
(Act V of 1898), sec. 449 (l)-Appeal, on 
matters of fact as well as on matters of law, 

W lies, when an order for trial «nner 
448 was erroneously pmed but not challeng- 
ed or rectified by the prosecutlon-Indian 
Penid Code (Act XLV of 1860)i fee 409, 
strict proof of elements* necessary.] The 
iTile of Eiijilieh law as to the 4 »quittal of 
a conspirator following from the acquittal 
of -the other when the conspiracy is alleged 
only amongst the two and in a joint trial 
held in respect of both, is based niwn a 
• rule dt practice mid* procedure, vii., iJiat 
ropngnancy or contradiction on tho %iioo of 
the record is a ground for aiTestiiig judg- 
ment or annulling a conviction, end Is a 
ground on which the accused can claim an 
acquittal. But repugnancy in the verdict 
of jury in this country is not by itself a 
auffident ground for quashing a conviction, 
and there is no provision in tho Code jus- 
tifying interference with a conviction ^ 
•the ground of repugnancy in the recoid. 
Remesh Chandre 

' L. A. 41 Cel- 350: e. c. 18 C. W. N. 496 
(1918), Menindra Chandra Chose v. 
Emperor, I. L. K. 41 Cal. 755 : e. c. 18 C. 
W. N. 580 (1914) imd UmadasI DasI y. 
The King-Emperor, 28 C. W. N. 1046 (1924)„ 
r^er:?^ to. The acquittal of one conspirar 
tor in a subsequent trial has no effect so 
far as the other conspirator convicted at the 
earlier trial is concerned, beyond suggesting ’ 
that some of the evidence upon which 
the lattcJT was convicted, wai^ in a 
ent trial of another accused person, found 
to be unworthy of aocept^inoo. If on the 
merits it is established that the evidence 
against tho tjonvlioted conspirator was weak 
or there were inherent impi-obabiUties or 
inffrmitios in the case against him then 
nerhaps it may be taken into consideration 
• the same witnesses were disbelieved 
-3 it is sure that they were actually dw^ 
helieyed— in a subsequent tri^, Csorge 
Baker t. Rok, 8 Cr. App. Bep. 186 (1614), 
to. To sustain a conviction for 
ottminal breach of trust under sec. m, I. 
T. Cm all the necessary elements constunN 
« Inff the offenee must be strictly proved, and 
wthen the charge is that something was 
qahstiiutbd in place of another, there 
must he qlear evidence that the thing air 

« to have been extracted ww actually 
It came under the dominion clf 
the econsef Where an aoonsed PgJ®? 
jSSmel to im tifed as a fiuro^n British 
auUM* to olaiin 

utmr fhe p^v^ions of Chap. ^TIiaTIT of 


AC(it;ri?!lrAL--SofYcid. . 

the • Criminal *rroc 0 dure Ode, and the 
Magistrate paswd an order that he was to 
be dealt with under hoc. 44J, Cr. P. C., 
which order, however, the piosecgtion did 
ngt take any Step to get set aside oij coi- 
lanted, an appeal against the oonvictiou 
would lie on matters of ‘fact as well as on 
matters of daw, as contemplated by sec. 449 
(1), Cr. P. C., even though it would ap- 
that the cllstiiicfion between a claim 
to be iried^Ss a European British subjoct 
and a claim^ to Jic dealt with under the 
pmvisions of Chop. XXXTII wa® not pro^ 
p<iv)y appreciated ^y the enquiring Magls*' » 
tratc, and that tlj^ei-o wtis ha^ly any 
foundation for the claim to be trie<l imder 
the pfoviHioiis of (31:!np. XXXlIt. I. w. 
SJNGLP3TON V. KfNa-KMPEPOE ... 260 
BENGAL Ml'MCIPAL ACT (III, B. C., of 
1884), s. 202— Proseeding, jf a 4ndiclal pro* 
ceeding— Magistrate, if can take action on 
report of « another Magistrate— Or der^ If 
can be made without hearing parties con- 
cerned.] An Older made under see. 202 of 
the Bengal Municipal Act is a, judicinl ptur 
cecding and the High Court can reviso it. 
Though a Magistrate is bound to act judi- 
cially he is not debarred for that reason 
only from acting on a report mode bv a 
eubordinato officer. A Magistrate oxerciso 
ing his power under soc. 202 is not engaged 
in a criminal proceeding and, as no prcH 
ceduro is prescribed by tho section, he 
would not wrong in following so far as 
they eeem applicable tho provisions of the 
pode of Civil Procedure. But a Magistrate 
cannot mako an order under the >mction 
without hoaring the parties concerned. 
THE NABADWIP MUNICIPALITY v, 
PURNA CH4NDRA MUKEHJI ... 817 

CALCUTTA MUNICIPAL ACT (HI of 1899, 

B. C.), s. 449— Calcutta Municipal Act (III 
of 1923, B. C.), II. 868, 364— Bengal Qolieral 
4)lautei Act (I of 1899, B. C.), t 8, caving 
effect of— Criminal Procedure Code (Act 
V of 1898), SI. 4^, 439— Demolitiorf older 
for building without sanction before the 
new Calcutta Municipal Act, t923-*4aeneral 
Committee, sanction by, to proceed under 
s. 449 of the old Municipal Act, re«affirmed 
by the new Corponttien^Oemolltlen order, 
if valid— Municipal Magittraie^igli 
Coirt’f power to reviso the qi^ of the 
Magistrate-Writ df oertioi^ri-lurMIe^ 
tion ef High Court gver inigrief 
Courls.] Where a pixMeoutiim had been 
sanctioned by the. Glueral ’^CogRimittee 
under oec, 449 of the •Calcutta Munf- 
olpol Act flU, B, ,C-,, rf 1B99) but the case 
was actually started under Wg Cbdcuita 
Municipal Act (HI. B. C., of 1928) by the ' 
new Corporation aacf notice upon, tb* pefty 
wm lemd Add ^an order of damoBtion 
passed*- -That wheUier Bie proreed- 

ings. trere under sec. ;808 -er 8(»4 of Act TIL 
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CAWUTTA MUNICIPAL ACr-€dnc«d. 

B. C., of they were irregular atid 

* order of the Municipal Magistrate 
could not bo allowed to atand m 

hlMl not beeil heard by the Orf>or«ti<fi, ao 
ho was entitlod to be, sanction, for 

nxosecution was given, tfio pioceeA- 

ilW under .sec. 449 of the Calcutta Muni- 
oipal Act (TIL H. C.. of 1899), could only 
be^tiatod by the General Committee and 
therefore, in respect of unauthorisod sbuc- 
tiires which eitisted before lat April 1921, 
when the Calcutta Municipal Act of 1929 
came into force, there was, after th© pasflibg 
of the latter Act, •nobody competent Ho 
take proce^ingg under ^ec. 44f of the Act 
of 1899. The Municipal Magistrate appointed 
un^r sec. 531 ’of the CsflouK-a Municipal 
flLCt of 1928 is a CoxiA of inferior Criminal 

^ juris^otioW within the ineaning of sec fi 
of the Code of Criminal Procedure and 
oiderst for demolition passed by such a 
MaKtstraio are Rubjwt to rovi-sion by the 
High Court under secs. 435 and, 439 of the 
Ode r,f Criminal Procediiro. The order for 
demolition a judioini order and whe- 
ther madft in the exorcise of the Majds- , 
trnto's Civil or Criminal jurMictlon was 
open to revision bv ihe High Court, 
nf,*****!^ V Advocate-General of Madras. T, 
t Tl. A8 Mad 14^» C.> rof«‘TrM to. 

PAV aOPATi V. THP COKPO- 

^^TTON OP CALrUTTA ... 89« 

COMMlXMfiN L, qua^rKtig ot, at the instance 
ot tne trown, on tne ground of non-com* * 
piianoe with s. ahU, onmmal Proceoure 
lode <Act V of lawj— Objection by accused 
to quainmg of commitment and holding 
de novo trial— Proper order In the circum- 
stances of the case to cuje the defect in 
procedure.] Where the trial of the 
cuded perbons waa commenced before the 
Assistant Sessions Judge and a num- 
ber iif witnesses were oxamined but the 
provision ot sec. 360 was not complied with 
in respect of the depositRins of the luajonty 
of the witueeses and the Seosiona Judge 
on the application of the Public J 
tor transferred the case to his own file and 
made a reference to the High Court re- 
coliimAiding the quashing of the com- 
mitment and the holding of a fresh en- 
quiry and Ahe accused persons who ap- 
peared in the High Court objected to the 
rsfeTenee being accepted: Held (on a 
consideration of the cireumitancei)— That 
tjhe consmitment should not be quashed at 
the Instance of the Oown end a de »®vo 
enquiry ordw^’cd, but that the case should 
be sent back .to the file of the Assistant 
Seoihoiie Judge where the witnewses sirhose 
Aepeaitionsi were iifit read over to them in 
the presence ri the doused would be re- 
oalled and the iprovlsion of sec. 360 oom- 
Sied' THE KINO-EMPEPOE v. 

^ iBPjm Sawm 891 

COXCAKUli^ ACT. INDAn (VII of 1»18), ». 

• t. ol. tl*)i %.•*< ••• (5)— AdvertlMiwont offer- 
iM «r itlTto lli« WiWIe oliwe, of • Cem- 
iSffy, (f (»nm witMn the deffnitien «f 
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c’OMPANJES ACT, iNPUN-concld. 

prospectus— pmitiion to fils copy of such 
advertisement ^ith Registrar of Joint 
Stock Cofnponiei before publicationi if 
offeneH The Petitioner as the nepreseh* 
tative ^d Secretary of a limited Coin- 
I>any, registered ^nder the Indiau Com- 
panies Act, the prospectus whereof hod al- 
ready been filed with the Eegistrar of Joint 
Stock Ompaniqs, published an advprtis©- 

• ment in a newspaper offering to the public 
eome feharea of the Comj^ny for salet 
Held— That the advertisement came with-, 
in theedeiinition of "'prospectus"' as con- 
tained in sec. 2, cl. (t4) of the Act 
the omission to file a copy thereof wiln 
the Eegistrar of Joint Stock Companies for 
registration before issuing it was an offence 
under sec. 92. cl (5). PRAMATHA NATH 
SANYAL V. KALI KUMAR DUTT .. 5 
rON'PESSIONS, retracted— Judge, If confined 
to the grounds for retractation— Criminal 
Procedure Code (Act V of 1898), s. 164, If 
applies to confessions recorded in Calcutta 
-Ss. 1 (2), 1$5 and 156' (3) -Indian Evidence 
Act (C of 1872), s. 24— Functions of Judge 
in applying section, where trial by jury— 

S. 80, presumption under, if applies to 
confession recorded in Calcutta— Law, II 
any, under which the Presidency Magis- 
trates can record confessions— Duty of the 
Magistrate while recording confession— 
Circular order of the High Court, contra- 
vention thereof, if renders the .record bad 
— lOuty of the Court in case of doubt— ' 
Deputy Commissioner of Police, Calcutta, 
if has power of detention for unlimited 
period— Delay in producing prisoner, wish- 
ing to make a statement, before Magistrate, 
effect of.] The two itccused were amsted 
ky tlie (Calcutta Police and made oonfes- 
bions wiiicJi wt*ro reuoAteu uy two ±tono* 
rary Presidency Magistrates. These con* 
fessionse were • subsequently retractedi 
* Held— That in considering the question 
whether the confessions^ are admissible 
or not, a Judgo is not confined to 
« the gi'ounds for the coufossionig as con- 
tained in th% retractation, nor would the 
fact of putting forward aom^ particular 
ground for holding the confession inad* 
missible rtdieve a Judge from looking into 
' all the ciroumstances in order tp jndge 
whether the confession is admissible or 
not. The duty of a Judge presiding over a ’ 
trial held with the aid of a jury is, under 
eec* 297, Cr. P. C., to prevent the produ^ 
tion of inadmissible evidence whether, it is 
or is not objected to by the parties.*^ A 
Judge is not concerned with the question 
of the truthi or falsity of the confessions, 
that is a matter entirely for the jury. He* 
is only concerned with the question ag to 
whether they ars admissible in eridenoe. 
Thoy will be admissible only if they ore 
voluntarve If the Judge is satisfied as to 
the truth of a confession but doubts its 
voluntary eharacter he H bound to exclude 
it under the hvr. thongh «4ich reiMttpfi 
amounts to excluding truth froto a wnw 
of Justice. Hr r. MinilleHl, II Oox. C. 0. 
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CONFliSSIONS-contd. 

630 (1881), R- V. Smt, ^ B. 47 and 
. Emparor vV Bhagi Vedu,, S Bom. L# E. 607 
(1908), followed. Abbas Peada v. Qi^gp- 
EmpretSi f. L. H. 25 Cal. 73(?: s. c. 2 C. 
W. N. 484 (1898). referred^ to. Sec. *164, 
Cr. P.‘ C.j iuspite of the alteration that 
it hae undergone by the amendment in- 
troduced by Act XVlIl of 1^3, does not 
apply to confessions recordea by a Pre- 
aidonoy Magistnuto in the course of inves- 
tigatioiis held by the Calcutta Police. To 
decide w,hether a confession is inelegant 
under sec. 24 of the Evidence Act, the 
Court will have to perform a threefold 
function, viz., (a) to determine the .(suffi- 
ciency of the inducement, threat Vr pro- 
mise as affording certain gJoun^, (b) to 
clotJie itself with the mentality' of the 
accused to see whether the grounds would 
appeiw' to the prisoner reasonable for a 
supposition that is mentioned in the eec- 
*tion, (c) to judge as a Court if the con- 
fession appears to havo been caused in 
consequence of the inducement, threai'^or 
promise. Reg. v. Balavant Pendharkar, 11 
Bom. H. C. E. 137 (1874), Emperor v. 
Mukhun Kumar, 1. C. L. E. 275 (1877), 
Queen-Empress v. Dada Ana, I. L. E. 15 
Bom. 452 (1889), Queen-Empress v. GWarya, 
I. L. E: 19 Bom. 728 (1894), Ghatu Prama- 
nik V. King-Emperor, I. L. E. 28 Cal. 613 
(1901), Emperor v. Bhagi, 8 Bom. L. E. 697 
h906), Ashutosh Dutt v. King-Emperor» 
2? C. W. N. 54 imi) and King- 
Emperor v. Basvanta, I. L. E. 25 
Bom. 168 (1900), referred to. The sec- 

tion does not require positive proof, as 
defined in sec. 3, of * improper induce- 
ment to justify’ the rejection of the 
confession, the word appears'^ indicat- 
ing a lesser degree of probability than would 
be necessary if ''proof had ’been required. 
The true and generally recognised view is 
that a confession duly recorded by a 
Magistrate with the piopor certificate ap- 
. pended to it will be admitted in evidence 
subject to the provisions and i^strictions 
contained in sec. 24, Evidence Act, under 
which a weU-aflrounded conjecture, reason- 
ably based upon circumstances disclosed in 
the evidence, is sufficient to o.xclude the 
confession because it would be idle to ex- 
pect the accused to prove the indiicement, 
threat or promise, for in most case^ such 




proof cannot be available. Held— That the, 
presumption under sec. 80 of the Evidence 
Act did hot apply in this case as the section 
speaks? of confessions "taken in accord- 
ance with law," and as sec. 164 of the 
Code of Ci’iminal Procedure hod no nppli- 
eation, there was no law under which the 
PreflJdoncy Magistrates could record these 
obtifessioiis. They came before the Court 
without nny nresumutive forse of th<rfr own 
and their admis«Jibilitv must lie jnoaed aa 
that of any olher rvtdencA adduced in fhe 
cjwf: A>ontwiveu<ion of the oirciilar ordlcm 
Of I9ie High Guirt in reconi ing coufessfons 
would not vender the record bad if other- 
wise the confessions are voluntary. Held, 


CONPESSIONiil-concld. ‘ 

on a consideration of the circumstances of 
the cose— That the grounds contained in 
the retiipctatiqpg put forward bp. iho ac^ 
cused were utterly unfounded but there 
lyero eifeumstapee^ the case which zoade 
the Court hesitate to hol^d that they were 
not such as should be excluded as coining 
W'ithin sec. 24 of the Evidence Act* and 
actiqg on the prihciple. that in a case ft 
doubt on the question of admissibility of 
evidence when it is of such^ vital import- 
ance io the prisoners as their own con- 
fessions one should not hold them as ad- 
missible unless one ia ahirmatively satis- 
fied as bo tli^r relevancy. In order to 
ensure the voliijjtari^ess of a. coufesBion 
the Magistrates should question the ac- 
cused with a view tcediscover whq^her he 
confesses voluidarily and this questioning 
must bo in pursuance or a real endeavour 
to find out the objeci rf-iit. This require ' 
mont is not eutisfiod by putting a few 
formal quasi i<»s, but it does not ulso im- 
ply that there must .always bo a enquiry 
os to the motive of the acculed in making 
the confossinn. , Thien Maung v. R., 4 Cr. 

« *L. .7. 198 (1905> and Joqjiban Ghose r. 
Kinq-Emperor, 13 C. W. N. 862 (1909), 
and other cases referred to. Delay in 
producing before the Magistrate prisoners 
who are willing to havte their confes- 
sions recorded affects the value of 
the confessions. If a prisoner wishes 
A make a voluntnry statement, the 
Police must produce him liefore a Magie- 
trnte and let him do it whatever might be 
ils oh urn rcter. Wliother the statement is 
eatisfaot*>rv or incMUisipfeTit is not a nnee- 
tion wiih which thq Police are concerned. 

the one?ition«* and answers ns 
rAcordod hv the Afagisfrato while rocordipp' 
f.h<V r.'>Tifo!,sion'!: did not sfford .mv Puffioiont 
data for arriving at the ronolusinn tha^ 
if wca volunffirv. .A Dopufv rV)mrnT*9‘’^oT»er 
of P'dfoe. CalciiHa. h^A no now'^r of deien- 
fion for Jin nnliinftt.d noriof bv virfuA 
*hiR bA?nrf p 7n«.^iVp of tho pence l,n 
matter nf Mahamed Pnmian v. WSwu-yfin- 
peror. Dprifh^il iR^h iOAA yrp- 

ren''»’fed vufprT’o^ fo. PMPKPOE * V. ” 

y> .\ MPTnr \ 7 ?t tititt 900 


CONSPIRACY— Acquittal of a conspirator In 
a subsequent trial, if a ground of reversal ^ 
of the conviction of the only other conspi- 
rator tried before. See under Acquittal. 

I. G. SINGLETON v. KING-EMPEftOR 260 
CEIMINAi; PROCEDURE CODE (Aefc V of 
(1898), sec. 133— Magistrate’s duty Vhen the 
person , againsjt whom potico » has been, 
issued appears. See Cr. P. C., sec, 139A. 
SHEIKH SADIE v. SABAftALI ' 649 

4 s. f39A 

— Migistrate’s boundw dutj^ when the 
person against whom notice has 
lieen issued under ^ s. 138 appears.i 

Under soc. 139 A, as soon’ os a person 
against^ whoiyi a notice under sec., tlil has 
been 'Issued appears, the MagiArate is 
bound to question him as to whether he 
deniee the existence of a prWio ?ight in 
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CBIMINAL PROCEDUJIE CODE.-contd. 
the eubjept-matter of tho piocoediiig- and 
if he does so the Magistrate is bomid to en- 
quire i#ito the matter ^eforo i^jroteediiig 
under boc, 137 or 138* Magistrate is 

not to wait for the ojjection to ‘be raigwl 
by 0110 of the p^artios to the proceeding, nor 
can tho Magistrato refuse to enquire into 
ihe^-iiinttcr because thp objection was not 
ctftken nnlil a late stage of tJq» ca&e. • 
SHEIKH SADIE v. SABAEALI ... G49 

. s. 144, ci8. 

(3) and (6)—Rival hats— Injunction— Order 
under s. 144, ^tension of, by .Magistrate 
beyond 2 months, *lf legal— Form of order 
—Order directing the pdbiic in general to 
abstain from attending a hat, if bad.] 
Where an injifnc^on was issued by a 
Sub-Divisional Magistrate on tho 22nd 
September 1924 •against a number of per- 

I fi*ns of the Sn^l. party enjoining tliera 
from holding or attending a hat on certain 
days on wdiich another ha# was held, and 
on tlie 20fh Noveml^cr 192i the injunction 
was mSde rfbsolnte; and on tho same date 
on tho Iwisis of a fre^^ih ^Police report J he 
order was also directed against the pubKc^ 
generally, whereby a fresh injunction was 
isaiied on tho public generally on the same 
terms'. Held— That tho order of tho 20t1\ 
November 1924 which virtually extended the 
period of two months? so far ns I ho 2nd 
party w’ere concerned was bad. To draw 
np the same order merely adding to fhe 
parties affected is nn attempf to evade the 
nrovi.sions of el f6) of sec. 141, Cr. P. C. : 
Held, further — That the order in so far 
n.s ft directed the public in general to 
abstain from nttend^g the hat was bad 
Mnee it was not until the public atliended 
the hat that the order could be bindinir on 

thorn. ASHtJTOv*?^ 7?0Y v. TTAETSH 

CHANDR.l CHATTOPADIIYA .. ill 

— ~ • s. 145 — Appli- 
cability of sec. SCO to proceedings under 
section. See Or. P. 0., sec. SCO. NARET^ 
DB\ CHANDRA RHDRA PAL v. SABA- 
RALI BHUTYA ... 701 

— • . e. lC4--If 

applies to confessions recorded in Calcutta. 

See Confos'^ious. EMPEROR v. PANCft- 
KARI’DUTT .. 300 

^ j, 181^ 5ub- 

*ec. (2). sens. 179, 1i7— Indian Penal Code 
(Aft XLV of 1860), sec. 405-Crlmlnal 
breach of trust— Venue for tri^il where 
accusff^liable to render accounts at a parti- 
cular place but fails to do so— Loss how 
far an Ingredient of the* offegee— Offence 
of crJminal Jtf^ench of trust, when may be 
tald to ba commuted- Necessity of proof of 
QVert acrjfff accused showing dishonesty — 
Scope of sec. 181, *sub-seG. (2), Cr. P. C.] 
The case for the prosecution was that the 
•complainant entyuftted certain articles to 
the accused in Calcutta giving him instruc- 
tions hiQ sell them if he obtiiined fair price 
for them and to remit the amount to Ma- 
dbiipuji where Ihe copipialnant had gone 


CRIMINAL PROCEDURE CODE~contd. 
and also to adiusl the account at Burdw'an 
on cqpipluinaiit s return to th^ii place, that 
t^o accusud sold tho articles in Calcutta, 
Imnittcd a part of the sale •proceeds to 
M^xdhupur ai^d when the! time came for ad- 
jutd;ing the accounts submitted a false 
account instead of paying in the balance of 
tho sale proceeds. The accused, xvas prose- 
cuted on a charge of criminal breach of 
irust ill tho Court of the Magistrate at 
BiiidAvan and w'as discharg.»d on the ground 
t^at the Court there had no jurisdiction 
to try the case; Held— That the M:igi8tra1e 
at BurdAvan had jurisdiction to try the 
case. Criminal breach of trust is not an 
offence w hich counts af4 one of its .factors 
iho loss, that is, the consequence of the 
act. Tt is the act itfeelf .Aidiich in law 
• amounis to the offence. The jurisdiction 
cf a Court to try an offence of eHminal 
mi.snppropriatioa or breach of trust is ' 
governed hv sec. J81, suh-sec. (2) and not sec. 

179 of the Crimiiftil Procedure Code. TTuder > 
ft^ib-sec. (2). sec. 181, Cr. P. C-. an olTence 
of erimiual breach of trust mav be enquir- 
ed into or tried in a Court within tho local 
limits of whose jurifdiction (a) any part 
of Hie property which forms the eubiect 
of the offence Avas received or (b) retained 
by the aeon Red person or fc) tho offenre 
was committed If the property wdiich 
. form.s the snbioet-matter of the offtmeo or 
euv 7iart of it was received bv the apcuf-ed 
nt n particular place, the Couid having 
Joc.al iuri^fliction over tha will have 

jurisdiftion to deal with fhe offepee; en also 
as fo the place ^here ihe property or nuv 
part of it Aral? ral^ained l>v the accu'^ed. 

within Hie local limits v'h''-''' 
jnnsdirtinu the offoTice w^s couniiitied will 
elsp ha\'e iugdipdict ion. The place w'here 
/’fr/>T»re ic rnn.TM !t fr^d fes where 
has been mi«!nm)rnr)riration or rnpv'PT’pion 
nr user or dispos.al* of flio proper tv nr 
where the accused w lifnilv Buff^-rs auy 
other p^TKoji to use or disp, 3 ee of the -pni, 
rc^rfr Tu rases where liA’’ reason of the 
fler-'»*er,v rhs^rved bv the newsod. the mnnnor. 
yioint of time and jdace whore the mifiap- 
propri.iiion. <^ouversnon. user, disp-isal or 
'■offpraure lakes place is n mo Her srithin 

self, the overt act of the accused showing 
his dishonesty is essentially necessary to 
• be proved to establish the offence, and till . 
the time arrives when that act done it 
cannot be said AAuth certainty Miat the 
offence was committed. Where the lUTused 
is under liability to render accoAipts jat a 
particular place and fails to do so hy reason 
of having committed nn offeiTco of criminal 
breach of trust 'which is alleged against 
him^tho Court within tho local limite of 
whose jurisdiction that place is gitunto may 
inquire into and trv the offence under the 
of sec. 181. nnb-wc. (2), Cr. P. 
r. HTTNANANDA DTTONE v, L4LA 
RANTI PROKARH NANLEY ... 1.18 
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. «. m ( 1 ), 

io^, 203, 20i^lf a Magistrate taking cogai» 
•ance of a case and directing arf investiga- 
tion can after the receipt df the report 
transfer the case to the file of another 
Magistrate simply for passing orders only 
-'Jurisdiction of the Magistrate to whom 
the ease is transferred.] Sec. 192 il), Cr. 

P. C., empowers tMe Magistrate to tiunsfer 
a raao for inquiry or trial, but it does not 
empower him to transfer a caise simply far 
the purpose of considering. the report of an 
investigation under .sec. 202, Cr. P. C., which 
he has himself ordered. The provisiqps* of 
see. 193 or sec. 202 do not on4tle a Magis- 
trate, after he has proceeded uud^r tho 
la I ter, section to make an order under the ^ 
provisions of sec. 192. Cr. P. C.. transferring 
, the caSe for tho purpose of being dealt 
w^ith under sec. 203 or wee. 204 without a 
fresh invest igatictu as contemplated by sec. 

202r, Cr. P. 0. MAllARTR SINGH v. GIRI- 
BALA BASS I ... .103 

5 . 1 97— Sanc- 
tion of Local Government, if necessary for 
prosecution of member of Union Committee 
—Sec, 360— Reading over of deposition by 
literate witness himself, if sufficient coiripti- 
anco with section.] The sancti-on of the 
Local Gov eminent under sec. 197, Cr. P. 

C., is not nocossary for the proweeution of • 
the Chairman of a Union Commit too who 
is hot rcmovcable from hi si office only by 
the Ixical Government. I'uder sec. 300, Cr. 

P. C, both the witnesses whose staiemente 
have been recorded and 1;h6 accused who 
is on his trial are to bo given an oppor- » 
tunity of knowing whalfhtis been recorded 
and a mere reading over of the evidence by 
the witnesses cannot convey id tho acculed 
what has been recorded as tho evidence 
given by tho , witnesses and is not a Miffi- 
eient compli.'nico w^ith the section MTTHAM- ' 
MAD YASIN V. THE KING-KA^PEROR G50 

^ 5s. 221, 225 

—Necessity of charge being sufficiently ex- 
plicit to give notice of accusation to accused 
—Indian Henal Code (Act XLV of 1860), see. 

42C'— Cheating— Manner of cheating vaguely 
set out in charge— Material defect.] \\iieio 
in a charge of cheating tho manner of tho 
cheating .was set out to be “by deceiving 
• with f«Js^ representations and promises as 
well aal by conduct '; Held— That the cx- 
''pression used was too vague and indchnito 
to give the accused proper notice of tho 
manher of the cheating and was so 
dangerously wide as might include almost 
anytliing. An accused i>erson is entitled 
to know with cjortainty and accuracy the 
exact value of the accusation brAight 
against him. The omission to stale the 
manner of the cheating is regarded as mate- 
rial or not according as the accused has 
or hail not in fact been misled by the 
omission and the omission has or has not 


CltlAirNAL PKOCEDURE CODB-cantd. 
occasioned a failure of justice. KEDAR 
NATH OffAKIhAVABTI v, THh^KJNG- 
EMPER^H ^ ... ^ 

* . ss. 233, ksti 

and 239, joint trial of seitfral persons tor 
conspiracy, murder and arson— One joint 
charge against several persons for several 
• ofter.cas of murder, tegafity of— Charge oif 
the evidence of conspiracy— Prejudice to ac- 
cused and confusion to Judge and jury, to 
be avifid in framing charge.] A charge 
wiiii framed iigaiiibt several* peraoiis of mur- 
der ot several pci,;!50uw, aloug with u charge 
against them I’of conspiracy fur. murdering 
them and for al^on,*^ anc^ they* wex’e all 
tried fcogellior {ind the ^%iry returned a un- 
animous verdict of guilty on all the charges 
against all the accused: Held— That upon 
the allegation tliat all the offences w^e^o ^ 
committed in pursuance of tho considracy 
or at any rate ir>the course of tho same, tran- 
saction, siic'Ii a joind(‘S of chatjge.s igris jier- 
iniFsiblo. Applying the exception in secs. 

23 S and 2.39. Cv. c . all the charges could 
,110 doubt be legally joined, but tho 
provisions of t hese sections arc merely en- 
abling f.nd if is risk of cinbairrawsing 

tho ilofenco such juiiulor of charges should 
not be rc\soitc’tl to. Where a conspirator is 
present at the commission of tho offence ho 
may under tlio provisions of sec. 114, 1. P. 

C , bo deemed to have oommitted tho 
offence, but in such a case, he should be 
siK‘cibcolly cliarged with such offence as 
read with the jiro visions of see. 114, I. P. 0. 
Held— That the accused were embaira;^ 
soil in their defence, and the jury misled 
and confused, and that there had not been 
a tiial of tho case upon charges properly 
framed in consonance with tho facts allek- 
ed by the proweeution ; a multitude of 
charges not having nnj^ proper foundation 
and obscuring llio case" which tho accused 
had got to meet were put forward and 
fheroforo there was no proiier trial which 
tho accused were entitled to under the la\V. 
ALTMtlDDl NASICAU v. THE KIMG-EM- 
PEROR ... ... .. 173 

r . SI. 250, 537 

—One of two accused discharged and the 
other subsequently acquitted— On the latter 
occasion complainant directed to show 
cause and ordered to pay compensation to 
both accused-'-Propriety of proceduf%— 
Effect of* the amendment of the section— 
Defect, if curable.] One of two ‘^accused 
wag discharged « and tho caee ngaiiiat tho 
other acoiftied was adjourned to a subse- 
quent date when be was^cqtntted a)*d the 
Magistrate called upon the comiiainant to 
show cause against an grder foS compensa- 
tion being passed and directed the com- 
plainant to pay compensation to each o^ 
the accused- Held— Thaf under sec. 2.50, 

Cr. P. C., os Jjow amended, the procedure 
adopted wag illegaL The case against the 
accused who was discharged was at an end 
when the order of discharge mgde ana \ 
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CIUMINAL rUOCEDUEE CODE- contJ. 
the order 1o show ratise iiuJer hoc. 230 so 
far ofl pito'irioni* of compcjn^^iijion wna 

, concernod should h^ivp Ijeoii luado alonjr 
with the order (d' disch^r;?^ Thatcsec 537 
of the Code of Criniinai Procedure did n^Jt 
cure iho defeA. SUliESH CHANDRA 
GUPTi V. ABDUL JAB lUR ... ..127 

I , y — ■■ — ^ , s. 275— 

Uriminal Procedure Uooe (Met V of " 

fiis. 4 CO. 6i*7 Cl). » ( 2 ). 2if, 31, 133, 13 h, 
m, 2itt, 217, 218, 2(3, 226, 22^ 26/, 

2/b, 334, 335, 333A, 347, 443, 444, 446, 44/, 

448, 448, 468, 528 A and 528B-Chaps. XXIII, 
XXXIII, XLI VA-Crimf^al Procedure 
Amendment Act (XVUI %f 1923)— Cnn'inal 
Law Amendment* Act (Xll of 1923)>-High 
Court exercising Of^ginai Criminal Juris- 
diction, if a Cuisrt ot Session— An accused 
» committed by a Presidency Magistrate for 
trial to the High* Court, if can claim be- 
nefit of sec. 275 of the Criminal Procedure 
Code even though no claim establish his 
status ^was <>made tefore the Committing 
Magistrate— Proper time for putting for- 
ward such claim— Difference in the effect of 
refusal by Presidency Magistrates and by 
the Magistrates in the mofussil to entertain 
the claim pointed out— Jurisdiction of the 
committing Court after commitment, if any 
—principle of construction of a statulcry 
enactment made for the benefit of the ac- 
cused— Indian High Courts Act, 1865 (24 A 
25 Viet., c. 104]— Government of India Act, 

1915 (5 & 6 Geo. 5, ch. 61)-CI. 22 of the 
Letters Patent of 1865.] Jl wns oommiiU'd 
by a Presidency Magisiraio for trial to the 
High Court. At (lie trial before the* first 
juror w'as called the CoutifcI on behalf of 
the aecused claimed that a majority o4 the 
jury should l>e Indians as the accused was 
an Indian JJritish 8u>)jorl. Tlio application 
was opposed on behalf of the Crown on the 
ground that the cl#im was not eiitertain- 
. la view of the fact that it W’as not put 
ud before the Committing Magif%- 
ic. It was argued on behalf of the* 
accused that (i) the High Co\nl; exercising 
Ofiginal Criminal Jurisdiction is not a 
Court of Sc.ssion williin the moaning of 
Uii Code of Criminal Pro-^edure; (ii) thaC 
being s*o, secs. 528 A and 528B could not 
poMibJy apply to a case wdiich was in- 
quired into by a Presidency Magistrate 
aniA. committed to the High Court; (iii) os 
there was no other provision in the Code 
of ^ Citoinal Procedure under Vhich a 
qlaim to be dealt with as Indian British 
subject sliould be put forward, the claim 
madejiinder ^ic. 275 of the Code of Crimi- 
nal^ Procedure to<.be tried by a jury the 
majority of -wdiom ehould be Indians should 
eiuiceed: Hcld-Thirt the High Court ex- 
ercising Original Criminal Jurisdiction is 
fiot a Court of Secsion w’ithin the meaning 
of the Oode of Criminal Procedure. Held 
als^Thai from a consideratton of sec. 275 
Chap. XLTV A of the Code of Criminal 
iTCCciJi^re, the follow ing propositions may be 


criminal PIiOCi>DCRE CCDE- contd. ^ 
deduced: (a) Au Jnuiah JJritisih bubject 
claixnifig to foe dealt with ns such must put. 

claiyi before the Magi^jtrato before 
wJiAm he is brought for the purpose of in- 
quiry or tririf. Tnis applies to Presidency 
Magistrates as well as Magistrates in the 
mofussil. (b) If the Magistrate rejects 
the claim uf.id tries him the decision shall 
form a ground of appeal from the sentence 
or order passed in suoh tt’ial. This applies 
to Presideiicy Magistrates, (c) If . the 
Miffejisirate rejects the claim and commits 
him to the Court <of Session, he may Repeat 
the, claim before the said Court. Such* re- 
pel itioci may only |je made in a Court of 
Session and not in the High Court exercis- 
ing Orifiinal (Criminal JurUdietion. (d) If 
the Court of .Session rojecls llio claim, and 
trios him tho flecis^ioii shall form a ground 
of appeal from the sentence or order ’passed 
in such trial, (e) If a claim, is made be- 
foiA ft Presidency Magistrate and rejected 
b:, him and the accused is committed to the 
High Court, there is no provision for le- 
peiition of the claim before the High Court 
and the accused will not bo entitled to put 
in, under sec. 275 of the Code of Criminal 
Procedure, liofove the High C’ourt a fnriher 
claim for being tried by a jury live majo- 
rity of whom should be Indians, (f) Where 
^ no such claim was put forward ^foro the 
Magistrate luic! there being no provision 
for repetition of the claim before tho H?gh 
Court, sec. 528P. of the Code of Criminal 
Procedure is a bar to tlio as.seriion of the 
same in any subsequent stage of the case. 
Held— That the ifccused is not entitled to 
claim to be tried by a jury tho majority of 
whyrn should be* Indian.?. Semble— The 
claini on tlie ground of status may be put 
forward at ahv time before commitment is 
made. EMPEROR v. HORENDRA CHAN- 
DRA CHAKRA VERDI ... . ggl 

«D— selec- 
tion ot jurors tronn outsiuers m case of 
aeticfcni^ o4 person^ summoned. j m tHSe 
of dimciency of persons summoned, the 
iiumoer of jurors requited may be chosen 
^ persons as may be present 

lU Court, these may not be cliosen by lot 
and may not he nt ail in the jurv list 'I HE 

01' BENoiL V MUCHU 


rente to High Court on dlfferencrbMween 
Judge and jury— High Court when iuetified 
in refuting to accept verdict of jury on tuch 
reference.] In a Reference under sec. 307, 

1 y ^ Court has g(\ to 

find before it can refuse to ribeept the ver- 
diet of the jury is that the verdict is un- 

RMPEROE V. PEEMANAN. 
da DUIT ... ,,, I 

t. 8Q7«*«Ref6- 


052 


renceto High Court on ditagreement between 
Judge and jury-Ouiy of High Court- 
Ve»*dict, if should be dieturbed when it ii 
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CHlMINAli PROCEPl’RK CODE- contd. 
nut perv«rid.j iii n Reieroiii'o uiiclur bee. 

»t>7, t;r. P. C., il i«j the duty of# the High 
Court nyt oJily to comider ihe evi- 

dence but to give due weight; to the jk'erdict 
of the jury and the opiiHoii of the Judge 
a&d where jt appears that the jury might 
come to the conclusion at which) they ar- 
rived end their verdict could not be said to 
be pox*verso tlie High Court ought not to ' 
intei:fere. THIii KliNG-KMPKROK v. MO- 

IIZEL PE ADA 842 

, s. 342, el. (1), 

2i\d part— Nature of (fuestioni that must be 
'put to the accused— Insufficient examination 
of accused, effect of.] Per NewhoUld, J.— 

A* formal question in geivrrU terms which 
gives the accused an opportunity making 
ft statome’nt of his defence with his owp 
libs is a sufficient compliance with the man- 
dsliry provisn)ns of sec. 342, Cr. P. C.. since 
* it enables the accused io explain any cir- 
cumstance appearing the evidence against 
him. To what oxie^it the Court ftwLen 
complying with the mandatory provisions 
of the section should also exercise its dis- 
cretionary powers under the other pro- 
visions of the section is a difforont question. 

The oxomso of this discretion must vary 
with* and depend on the circumstances of 
each particular lase but in the majority 
of cim^ it is neither necessary nor desirable 
■ that there should be any detailed question- 
, ing the accined. Mukerji, J.— In ques- 
tioning the accused under sec. 542. Cr. 

P. C.. ih© Court must point out io the ac- 
cused the salient points appearing in tho 
evidence against him in a pucciiiot form 
and he must Ije njked to explain Miein it 
he wishes to do so. Tf cn n general ques- 
tion as to whether he vvjshes to j^iy any- 
thing being put the accused answers in the 
negative it will be no use asking him any 
further question sf. If on tho other Land 
it does not appear that he would refuse? 
to answer questions put tp lyra or it ap- 
pears that he desires to respond, hts atten- 
tion should ,bq called to the salient points 
apiiearin'g against him so that an opportu- 
nity is really alforded to him to explain 
them if he can do so. In such examina- 
tion every precaution should be taken not 
to entrap him to make inert niinating 
answers, and all question .9 in the nature of 
cross-examination should be avoided.** A 
refusal to give the accused an opportunity 
to^^hftke a statement at a stage when the 
mandatory part of sec. 342, O. P. C., is 
.operative vitiates the trial, but an insuffi- 
cient examination at that stage does not 
neccesariiV invalidate it. KINO-EMPER- 
QR V. ALTMDI#I)I NASKLAR ... 231 

— , sec.^845 (2)— 

Composition of the oifence of cheating 
allowed by Hiuh* Court. T. C. S. MAR- 
TJfNDALE V, THE KING-EMPEROR ... 417 

,,■ — - — , t. 360| If ap- 

pMcahle to enquiries undjr Chap» XU— 


CRIMINAL rKOCEDUEE CODE-conW 
Aecuud. meaning ot.j Scv. 360. t'l. i* c 
is applicable to enquiries under Chap. 

Xll af the Code. Accubed'^ ia suVbec. ( 1 ) 
of s^. 3C0 meaps a person over whom the 
Criminal OsurSi is exerci.sing jurisdiction 
ASWINI KUMAR DUTT v. PUTl 474 

« * . 360, 145 

—Party to prowdinQ under sec. f45, if an 
accused— Depositions ‘of witnesses. If should 
be read over under sec. a^p in the presence 
of parties to proceedings under sec. 145— 
Magistrate, if wiust give reasons for final 
order— Full Bench, i^ferenco to— Third * 

Judge to whqm reference is made on diflrr- 
o^^op*^ion if can majee reference to 
Full Bench.! rfeld Buckland anci 
Cuming, J.T. (Suh-yawardy, cuulra). — » 

Hint u party to a proceeding under see* 
accused perwoii 
witlim th© moaning of sec. 3C0, Cr.'T. C,. 
and that sect ion does not apply io such 
procoeding.-> Per Buckland and Suhra- 
w\ardy, J,!. R\iniyjg, j ^ contrak“-Tho final 
order undei' 145 . Ci*. V. C.. should ron- 
, tain a .stuteipent of the roa&on<^ for the deci- 
sion Hufficionl to enable tho High Court to 
determine whether the Magistrate has op 
has not complied with suf>soc. ( 4 ) of sec. 

1‘Jjo iiiiu. ui*t,v.cca iiiit lALiiiu lu lut; coiibiucru- 
tion oi tuo ouecl ot tiic oviaonee aaduced 
bcloro him. IMIAIN triAxNDKA WAMAA- 
^ lA V. jiiUDut JvniairiiNA BU«E ...475 

^ jtfu'— reflect 

or nun-compii.nice on cuiauiumeut. bee 
CoaauiUiiwut. AiiJL v. 

AlUitlt iMJij.U ^;98 

’ ~ , s. 360, if ap- 

plicable to a pfoceertmg under sec. 145 — 
knrty to such prcceeaing, if an *• accused.”] 
Held by a majority ot tiio Euil liench— 
Thjt the provisions ot sec. Ci*. l\ C., 

do nppiy 10 i»j’ocet*aiiigb ujuler sec. Uo, 

Cr. 1 '. U., to iljjs,exlent at least that txa 
the evjoeiice of eaili wjtnt“js is* coiupicled 
, it mu.st bo read over to iiim. The parlies 
to a proeewlirig under see. U5, Cr. R. C., 
are not •’ nccubetl ” and their attoiidaiico 
ut the reading ovjpr is not netitssaiy. 
AAKEADKA CilA.NURV RUDKA RAL 
' V. bAUAKALl IDJUiYA ...701 

^ J 304^ 

sion tc comply with the requirements of^ 
if vitiates the trial | The examination of 
the accused during their trial in tl'p Court 
of tjessions was not recorded: Held— That 
the omisbien to comply witli.^t 1 ie r^ulre- 
inents of sec. ;i()4 of the Code ^of Criminal 
Procedure •vitiated tho trial? The convio 
lions and sentences wor^set asi(Je and iho 
caa 3 waa direebid to*be heard according to 
law. Tho provisions of sec 1^304 of the Otfde 
of Criminsvl Protedura ara mandalcry. 
MESSER BEPARI v. TFfE KING-EMPE- . 
ROR . .... ... ’ - 

IS, 407, 408 


— Appeal, *by a convicted periqp, J" 
order pasted against him under sec. 562, 
relaslng on probation of good cojiduct, If lies 
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CSHMINAL PKOCUDUKE COOJi-conW. 
^Scheme of the old Code and the amending 
Att of 1923— 415A, right ot^ appes^ ot 
Otfier convicted persons wnu go non-appeal- 
ftble sentences J A com id e(^ person has a 
right of apjK'ril fropi an order pub^iiecl 
againhi him uikJit sec. 5G2 (1), Criminal I'ro- 
ceiliire Code, reloa.sing iiiin on probation of 
good (londuei, though no provision as to apj 
poaJ has been expressly made in rcsiiect of an 
ordpr under sec. SS2. Emperor v. Marichar 
Das, 24 r. il. Cl'. 1901; 1 Cr. L. J. 109S 
. (1904)» Hayata v. Emperor, i8 Cr. L, J. 
400; o8 I. C. 'JGl U91())*and Emperor v. 
Ghasite, 1. L. R 97 All. 31 at pc 33 (1914), 
referred to. As *an nppe d (lay on behalf of 
, Ifiio convict (‘d person^' atf.ainst wh-jm the 
order under sec. 562 (lr*^/aa made, tlieie 
was a right of apjvisil/ in ilio olhor comic- 
tecf pei'?«)n8 who wckj pot ^ releiLS,‘d but 
who pot n.ui-appeala})lo sentcmv.s. by the 
ojieration of sec. 4J5A. HAIJ.VDIj’JI Mi)LLA 
V. ISMATL » ^ ... 151 

! sec. 429— A 


third Judge to whom a reference is made ^ 
und'^r sec 429, Cr. T*. C., cannot inahe n 
Toforence to jv Full Hench. ISTIAN 

rnVNDF V SAMANTA v. TIFIDOY KFIS- 
NA P.OSF. . 17r> 

$. 449 (1) 


(c>— Appeal against conviction in trial by 
jury in the High Court in a Presidency 
Town— Application for leave to appeal, if 
to be made before trial Judge or the 
Criminal Bench of the High Court— Omis- 
sion to claim privilege of European British 
subject under sec. 528A, if bar to such 
application tor leave to gppeai.J Heici— 
That thu Crinniiul Iteiich of the lligh^ 
Court had jurisdiction to cnlertiin and 
dispose ot Die application for leave to 
appeal, but (per Walnislev, J.) it was de- 
sirable that such ajiplic^tions should be 
made to the trying Judge. That notice 
of such application should be given to the 
Crown. Tlial, the omission on the pari of 
tlie accused to ihiini the benefit of sec- 
62R\ oP th(' Code of (Criminal Pmeeclure, 
did not debar him from urging in Bupport 
of his apidie^tion for leave to appeal under 
sec. 449, sub-see. (1), cl. (cb that tlie con- 
ditions mentioned in cl. (a) or cl. (b> of 
600. 443 (1) e.visted. T C S. MAETIN- 
DALE V. TTIK KIT^O-EMVEFOR . W 


^ 449 ,3) 

(c), ssc. 443 ^1), cis. (a) and (b)— Applica- 
tion for leave jo appeal against conviction 
In trial by jury in High Court hi a presi- 
dency Towp— Question to bo tried in dis- 
posing of tuch^ appliediion— Such applica- 
tion to be hear^, by Division Bench.] On 
an application under Re6. 449 (1) (c) for 
leave ^to appeal the Court has only to 
decide whether the ca«;e would, if it had 
been tried outside the Presadenev Town, 
have been tcjablo under Die proins ion.s of 
Opap. XXX m of the Code of Criminal 
Fi^codnro it vle\^ of tho conditions pet 


CKIAUNAL PKOCEDl'RE CODE--contd. 
out Hi sul^cls. (a) and (b) of cl, (1) of 
^'ode of Criminal Procedure. 

condit&as is 

decided by tho Hrgh Court in furoor of 
the accused he is entitled us of right to an 
appeal. Such application for learo to 
appeal should ,be heoid b.y a Division 
Dench of tho High (^urt rather than by a 
'i'I'BNER V. THE 

KIMG-EMl>i:ilOH . 458 

T , i, 4Z8B~ 

Order by Subordinate. Judgi refuting to 
make a complaint— Appeal to Oiitrict Judge ‘ 
—Limitatlo|i— Limitation Act (IX of 190S), 

Art. 154.] Fnderosec. 17611 any person 
whew npptiention for the making of a 
rcvnplaint under sec. 476 has been' rejected, 
or aeniiist whom such a complaint has 
been made may appeal to the superior 
four- mendoned in ihe section and Lder 
<*'<' I-imitaMon Act. the period 
‘Vi"*!" “PPO'il when 

KOO. 47CH 

TAui' V' 

Kuirir CH.ANMA 

FPBvi^' MATnUBIYA 

L. J ••• ' ...1035 

Of— Single 

ferture ‘ufficient to cause for- 

r P C ^88. 

^ / I f 1 *; COUtlllUily of conduct is “ 

e^la Id.slmd ,t cannot be inferred fm a 
Mnyie act of adultery tliat the woman is 
iiying in nduilery wf i,h to be deprived of 

'iT.'.f’ ‘'*® husband: Held— 

that It was open to th^trying Masislmte 

that"tU^'“' «'>TMnistance 

•illegitimate ‘'chihl. ’^he'wr^ “ 

JEE V. GOU Jii^BALA DEW . 647 

Directions in the natum i 

cTon •' "•■•‘•"•bJe wep7 

-hlbilit? ‘ meaning M 

BriHth iLil '•***"* 10 ^ «« 

tralo^^Qeputy CommUtionw of Po*?« 
Calcutta, at Justice of the Peace if h« 
power to direct detention ofpertOT ariMtS 
for unl.mRed time.] The pSonIr J 
Hervant of the Jodhpur .State. wTai^ 
led without warrant by the Cnlcutte Pol^ 

receipt of certain inft.r. 
motion from the Jodhpur State. The Pe* 
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titioner applied lo the High Court under 
Beo. 491 ifit the Code of Criuiiii.ilt Procedure: 
H«ld— That the information j-ej^eived 
did xuft contain sufficicitt material to 
justify the arrest of ths rctitioner iihoso 
detention was therefore improper. That 
in consequence of the amendment in- 
troduced in sec. 491 by ^ct XII of 1923. 
the Criminal Appellate Bench of the High 
Court had jurisdiction to entertain an ap- 
jplication nnder sec. 491 of tho Code of 
Criminal l*rocediirc. Per Walmsluy, J.~ 
Tho words "ciedibV&'' anj '‘reasonable'' 

* in cl. 7 of sec. 64 must liave reference to 
the mind of the person receiving fhe infor- 
mation and bare assei’Vons cannot form 
the material for the exerttise of an 
independent jiicigmont. Per Miikerji, ^T. 
—'To satisfy tlie requirements cf el 7 of 
eec. 64, two conditions must be present. 

^ The first of these requisites contemplates 
either tho proof of fact, namely, the fact 
of the person liaving been conccri^d in 
the act or a reasonable complaint cr credi- 
ble information or a reasonable suspicion 
of his having been concerned therein. 

Tho wording of el. 7 clearly indicates 
that the arresting police has to 

exorcise his o>vn judgment and form his 
ow'Jtt opinion as to whether ho should or 
should not act and to enable him to do 

• «o he must have the necessary facts f>o- 
foro him. What is a reasonable complaint 
or suspicion must depend on tho circum- 
stanceg of each particular ^^aso but it 
must be at least founded on somo defi- 
nite fact tending to flirow suspicion on tho 
person arresled and not on mere vagiib 
Burmise or infofhlation. The second re- 
quisite is that there must be a present 
liability for apprehensioif or detenfio’i and 
not a future possible liability, Tho issue 
of some sort of’ process under tho law 
would create such a liability though th^S 
procciss may not have arrive^ and is not 
available for execution. Where all the con- 
ditions necessary to satisfy the requirements 
of cl. 7* of sec. 54 arc made out and an 
arrest is validly and lawfully made the 
Police must forthwith produce the person . 
arrested before a Magistrate. The provi- 
eioTis contained in the Indian Extradition 
'Act and the Fugiiii^e Offenders Act referred 
to. ’Gucerc.— Whether a Deputy Comiftls- 
slenar of Police as a Justice of the Peace 
in^ralcutta has power under the Calcuifa 
Police Act to direct detention for an un- 
limited period RTTBODH CHANDRA 

•rat CHOWDHURI V. THE KING-EM- 

PEEOR * . . .. 98 

— , ss. 526| 363 

— Tramfer by High Court on % applica- 
tion of oomplainanl— Magistrate’s note on 
reoard of deposition of witness giving 
rise to ground for trantfer.] Where in re- 
cording the evidence of a witness for the 
proeecuiiou the Magistrate made a note 


CRIMINAL PEOCLDURB CODK.-eoneld. 
to the effect thut tho witness fulteted and 
it api^oarod from his demeanour that ]m 
hadsnot t*ld the truth und the ooniiilain- 
anjj moved thg High Court for a truusler 
. of the cab^: «eld-Thnt it was desirable 
that the case should be transferred to some 
other Magistral-,. (JOLAM BAJH GAZI 
V. YAR ALI dSUAN . . 3, a 

^ ^ * 526*"- 

Grounds of transfer— Rfitetionship’ between 
the Muktear and the trying Magistrate, 

If a good ground for transfer of the casc.j 

In an apfilicalioa by the accused under 
sec. 520 o^^the Criminal Procedure Code 
for transfer, of g case cn iho ground that 
tho muktear appearhig for tho complain^ 
ant was a near lel.IJtion of the trying Magiof ' 
trato and that fhe ccunplainant was giving 
out that on account of such rolat:x>nslifp, 
conviction w.is certa^ft: Held— That in the 
circumstances there wag good ground for 
transfer of tho case to another Magistrate. 

'It is nndesii^ble tlftit a* member of 
we legal profession bhould practise in a 

relation," 

NITlf .\RAN.rAN MON I) A L v. THE KING- 
EMPETIOR ... * J ^ j w u 

r ~ — . sec, ,5.^7— 

^oopo ot, in proceeding under sec. 250, Or. P. 

C. See nnder Criminal Proreduro Code, 
CHANDRA GUPTA v. 

^ ABDUL JAB BAR 127 


' ’ ' — sec, 5f)2— 

Appeal affain<l order under, hy convieled 
porwn. See Cr. p. o.. sees', m, 408 
_,„!?AIIAT)TTR MGTLA V. ISMAIL 
DEI AMATION Prj^seculion when maintain- 
able by an individual though the defama- 
tory matter relates to a class of indivitfuaE', 
etc. See Penal Code, sec. 499. l^tO- 
TAP CHANDRA GUHA ROT v. THE 
KING-EMPEROR _ 

DYING DE(JL A RATION, evidentiary value of 
—Distinction between English and Indian 
law— Circumstances which Court must con- 
sider in relying on dying declaration— Re- 
cord of dying declaration— DetirabiHty of 
recording statement verbatim and ques- 
* tions put with the answers.] Dying decla- 
ration stands upon n widely differeut foot- 
ing from the testimony of a witness given 
in Court. In the ca.se of the latter it is 
permissible and at times necessary under 
certain circumstances to accept a part 
which is unimpeachable and.^feject that 
which is obviously nntrii^ though to 
fonndji ® criminal conviction on sncn ap- 
praisement of evidence la very ^uten un- 
safe. As regards a ‘•dying declaration, to 
accept a portion and reje<’^^the rest is en- 
tirely out of the Question ; there must be 
aKsolute guarantee of the accuraev of the 
record and the truth of» the entire s^nte- 
ment liefore it can be acted upon. Under 
the Tndiafi Evidence Act. the v»»ight to he 
attnclred to a dving declaration depends 
not upon the expect a tioij of which 
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IbTIKO declaration - concld. 

i» a guaranitid of its truth, but uixin <he 
oiruumstaiices and Burroiiiuliiigs under 
Whieh it v as iwudo and ver/ muolf also 
Upon the nature of the record that hasfbeen 
> made of it, so that it b^coiAes almost ’ 
always a question of fact ns to whether it 
flhouid ho relied upon or not. Where in 
recording n d.ving deelaratton, ilio MagLs> 
Irate appeared to have imt questions whith 
were not nil ni-eorded. 1 hough the nns- 
w'ers were: Held— That the procedure 
open to objection, in that in the first 
place the questions miglit be leading ques- 
tions and in the condition ^if a person 
making a dying declaratlnn jthero Avas ai- 
rways very great dnnjfer of leading qucMtioUR 
being onsworod withoftt th?.ir for:'e and 
effect being freely e^improhended. To sneh 
oirciimstaneoR the form of the declaration 
should be such thutb't w'^nld be possible 
to soo W'lial- wa'j the question and what 
wa^ the ansu er. f-o ny in di^^'over bon* nmch 
was fmegeofed bt the evifmininjr jtfagi'-tr.ntr 
and how miieh was tbo production of Ihe 
person mnking the statement's. Per Cave. ^ 
T.. tn R V. Mitchell. 17 Cox. C. C. r.on 
referred to. llMrEHOh v. rPiOTA- 
NANT)A Din’T 7^8 

EVIDENCE ACT, INDIAN (I of 1872), ss. 14, 
^S^Evidenco of previous fraud, if admis- 
sible in trial under sec. 420, I. P. C.] Kvi- 
dcnce with regard to a. previous net of * 
fraud alleged to have been committed by an 
accused person who is on bis trial on a 
charge under sec. 420, I. I’. C., i^^ inadmis- 
sible in law. Sucli evidence cannot bo 
brought in either under *ser. 14 or sec 15 
of tho Indian Evidence Act, the, case 
bsing one in which tho innocence or guilt 
of the accused depends upon proof c»f actual 
facts and not upon the stnto of the ae- 
rused's mind GOKEi; KDATTK v, TDE 
KING-EMPEKOR 

EUIiL BENCH, reference to, cannot »ri- r, Hide ‘ 

by a third Judge to whom a reference is 
mad^f under sec. 420. Cr. V. C. ISITAN 
CHANDRA SAjMANTA v. HRIDOY 
KRISHN\ BO.SF. .. m 

HABEAS CORPITS, directions in ihe Tuiture of 
—Application if lies to Criminal Appellate 
Benc\ Seo Cr. P. 0.. sec. 401. STfBODH 
CHANDRA RAY v. THE KING-EMPE- 
ROR ^ «... 91 

JURORS, ReloW.ion of, from outsiders in cnee 
of deficienc}^ of poj’sons snmmoiied. Sec 
Cr. P. q, sec. q7n. THE GOVERNMENT 
OF BENGAL V. MUCHU KHAN , . 6.52 

JURY — Verdict ol-, 9 uilty on charge of criminal 
breach of trust without being able to ascer- 
tain the amount embezzled and recommen- 
dlr4i llohtast punishnent on that around— 
Conviction on such - verdict, leaality of— 
Crimlfifll ^procedure Code (ActeV of 1B9R), 
tec. 822 (2)— effect of the amendment— 

Sec. 303 ^^l—Outy of Judoe to put qiiej- 
tloni to jury to^^ ascertain the scope and 


JUBl'-concId, **• 

import of verdist.J Where on a charge of 
criminal breach of trust under sec. 408. I. » 
1 . a,Uho jurt returned a yeixiictdof guilty 
but recommeiia<^ the lightest punishment 
on tile ground Hint the amount misappro- 
pnatecl was much less than that stated in 
the clmrgo and the Sessions Judge accep- 
u M r convicted the accused; 

Held— That the conviction ^uld not stand 
on such a verdict. The verdict in question 
wa^ not a simple vierdict of guilty or luSt 
giull/ on the whole matter covered *by the 
clmrge but a ppecial or qualified verdict 
TO ascertain the exact scope and import of 
winch it^Vas tho duty of the Judge to gsk 
the jury such r/^ie-Sitions as were necessary 
iiiulcr «eS. rt 0.1 ( 1 ), Cr. T. O. KHERODE 

IfUKHERJI V. KING-E^. 

PEROR 

7 ■"• charge to-^Proper summing up, what 
IS— Misdirection in charge to jury, vitiatlno 
verdASt— Criminal Procedure Code (Act Y 
of 1398), sec. 360 — Deposition read by wit- 
ness himself and explained by Judge to ac- 
cused though not in the presence of witness 
—Section, if sufficiently complied with ] 

Ihe summing up hy the Judge in hia 
cliargo to the jury as contemplated by law 
IS a fairly full and distinct statement of 
the ovKleiUiO with such advice as to tho 
legal bearing of that evidence and thO 
wciglit which properly attaches to tho geve- 
lai parts of it as a sound judicial discretibn 
would suggest. 'The Judge in a proper 
mimming up must formulate and epecify 
^Minple issues for consideration and collate 
the evidence pro and con beanng upon the 
issues 3 n order to assist the jury to arrive 
nt th^ correct decision thereon. Merely 
wimmarrsing the evidence, examiiiation- 
^J'os«;-examination and re-examina- 
• the^ different witnesses .who have 

deposed at the trial and putting before ihe 
inrv nil th%t. lips been said by the witnesses 
or by the awver .9 appearing on the two 
^idM and liuddlmg together, important 
f.ieia ns well as trivial points without any 
attempt at diserimination instead of aiding 
the jury only eonfuseg them. Whore tho 
Judge s charge to the jury did not fulfil 
Hie aforesaid conditions, it was held that 
Hie verdict w'as vitiated. Sembfe.— It iq 
A Jf'*' compliance with sec. 860 

of the Code of Criminal ProcediireT yrhere 
the deposition is read by a witness hitftself 
ntid it is explained by th© Ressions Judge 
to the accused though not in the nresence 

T’EROr"’’^"''®* .lUNG-EM- ^ 

LEGAL P^IACTITIONER, practising in „ 

( Cemri, i^ided ow by a near illation 
' n^Mirability of. NITYaNUNDO MAN,’ 

v. pNG-EMPBEOR ’ tu* 

MAP!?, in crim nal cam, hour to be prepareil.i 
A iKTiwn who makes i map in n criroinai 
case ought not to pat upon it anything 
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5IAPjS— concld. , ,« .. i.- 

nDro tliftn whftt lie s^si liimsolf* I urticu* 
lara derived from witnessea examined on 
* the apot ahonld not be noted in the body 
of the m*p but in a separate ah^tf of 
naner annexed to the map as an index 
thS^to. THE KING-EMPEKOR v. MO- 

FIZBL PEADA 8*2 

penal code (Act XLV of 1860). eec. 30— 
Counterfoil of paying in slip at Dank, if 
valuable securita^. See Penal Code, aec. 

471. A. H. TURNER v, THE lONG- 


PEKAL CODE-contd. 

W. N. 7^ (19U) and Emperor v. ProJuUa 
Kumar Mazumdar. J. L. R. 50 CaL a (192^), 
overruled. The King- Emperor v. Bareudra 
Kumar GhoiA. 28 C. W. N. 1^0 (P. D.) 
(1923)# affirmed# DARENDRA RliklAR 
GHOJSH V. THa KlNG-EMPKROit ... isi 
^ — Scope <jj. 
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, sec. 

34, interpretation of— Different acts done by 
different persons with a view to committing 
a particular crime — Liability of aif for the 
crime-Secf. 33, 37, 38, 11< 149-Statule- 
Inferpretation bf the Psnal Coife.J Sec. 

34 of the Indian l*enal Code deals with* 
the ' doing of separate acts, similar or 
Jiverso, by several xitrsons; if all are done 
in furtherance of a common intention, 
‘each iierson is liable for the result of 
all, as if he had done them hinfseli. 
“That act"" and “the act"^ in the latter 
part of tlie section include tho whole of 
the action covered by “a criminal act in 
the Hist part of the section Secs. 33. 37 
and 38 referred to and considered, ^a. 
149 and lU distinguished. Sec. 114 dcala 
with tlie case ivhere there has been the 
crime of abetment, but whore also there haa. 
been the actual commission of the crime 
abetted and the abettor hae been present 
thereat. Instead of the crime being still 
abetment with circumstances of aggravation, 
the crime becomes by ^his section the very 
crime abetted. The section is evidentiary , 
not punitory. Because participation oe 
facto may fiometimes be obscure in detail, 
it is et^tablished by the p^esumptioi^ juna 
et de jure that actual pres^ce plus prior 
abetment can mean nothing else but parli- 
cipatiou. The presumption raised by sec. ^ 
114 brings the ease within the ambit of 
aec. 34. Tf to presence! at the xrommissioii 
of the offence abetted, there is added proof 
of participatidn in the offence, the abe^r 
mav also be convicted under sec 84. T^ 
Indian Penal Code has 
construed in accordance with its 
meaning and irrespective of any assumed 
“teS on the part of. He framo« to 
leave unaltered the law as it 
Tt is, iiowever, equally true 
mnsfnot he nwnmed to have sought to In- 
trodLe differences from the 
contlnnos to emijloy some of the oldw 
t^hnical terms without even defining them, 
he in the gase of abetment. It 
others, snch as the principal m the firrt 
or second degree, but it mnrt not ^ eu^ 
posed that, beeanae it ««*«»» to JJ* 
terms, it does not intend to provide for t^ 
tdhaw which those terms, hwever im^^ 
t-cyy. extiteswia. ,tmi*r*r v. Nirmal Kanto 
Hty, t. t. tt. « t!al. lATCi ». C. 18 C- 


81 . 303^ 304 (A)-Trial 

on 1 !^ charge under tec. 302— Conviction under 
sec 304 (A), if legal. ] jriic cvidoiice justi- 
fying, on accused peisdn tried luidor sec. 

302 of tho In^jiun Penal Code may be feund 
guilty of an ojlcn^ under sec. 304 (A) of 
the Code. THE KINC-EMPEROU v. , 

MOFJZEL PEADA ^ ... St3 

. ss. ^380. 23, 24, 378, ill. 

(JJ— Theft from a building— -Elements neces- 
sary to constitute offento— Necessity of proof 
that removal was with the intention of 
causing wrongful gain to one or wrongful 
loss to another— Kuttle given for» repairs to 
artisan forcibly removed by owner after 
t ^time stipulated for finishing repairs— 
Offence, if committed by such act— Con- 
tract Act (IX of 1872), sect. 55, 170— Time, 
when essence of the contract— Reasonable 
time— Repairer’s Hen, when repair done in 
part.J One 4»t Ihe accujbtd gavo a kettle 
liii' icpuirb to iJic comiiiainam wiio pioiiiisou 
# to tiiabii the repaii ^ wit Inn mx or j^eveu 
day». .Some days after the 6tix)ulatod time 
the accused wiio gave the Kettle to tlio com- 
plainant went to hie shop accompanied by 
two othei'B and demanded return of the 
kettle whi3li the complainant refused to part 
with unless he wafe paid for the repairs al- 
ready done. The accused refused to pay 
the amount, took away the kettle fioni tho 
almirah of tlie complainant and walked 
out with it. All the three were convicted 
under sec. 380, I. P. C. : Held — That in 
order to sustain a coiivicti-in under sec. 

* 380 it was necessary to prove that the ac- 

cused took away the kettle from the posff- 
eseion of ihe complainant with the inten- 
tion of causing wrongful gain to or 

» wrongful loss to the complainant. That on 
tho facts and circumstances tho »conviction 
under sec. 380 could not stand. The re- 
pairs had been partly done and the kettle 
aq so repaired was useless, so that the 
complainant had no ],ien over the 
nndeV* sec. 170 of the Contract >Act. The 
kettlo mort'over was not repalyed within 
the time stipulated, and even of time was 
net of the essence of the ^eontrart, the bc- 
cufied hud not acted Aishohestlv lA deman- 
ding and talcing back the ardclo after t^ 
lapse of reasonable* time. 2. J. JTJDAH 
V, THE KINO-EMPEROR 

se^. 405— Criminal 


breach of trust— Venue for trial where ^ 
cuaed liabW to render accounts at 
cuIrt place but fails to do so. See O. E 
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PDSAL CODK- ccntd. ’ 

04 ««. Ibl. UUiSANANDA VUOyE v. 
SANXl PIWJKAfail JSA^Liil^ ...43a 

fee. 408^CciminaJ 

breach of Vust by clerk or lervain— file- 
merits constituting the effence^Necsssity 
ot definite hnding of a /uetinito sum em- 
oezzied.J The oltefice of criminal breach 
of trusjf involvoij entrustmont or dominion 
ovc^r property and dishontitt mieappropjia- 
tion, convereioii, use or disposal thereof. * It 
is not possible find these olements un- 
less one can form a conception as to what 
that pwperty is. , There must therefore 
bo a definite finding of a certain definite 
aum traced to the accused in erder to form 
the basis of his conviictiou. The object 
• of the amendment df mc. 222 by the intro- 
duction of sub-sec (ir was not to amend 
the Penal Code but merely to alter the 
|»rocixlural law so as, to get rid of technical 
di£ficulti(is in framing a charge, viz., (1) 
where there was a running , account and 
the prosecution were unable to put their 
hands on a spel-ific item out of which the 
particular gum was embezzled or to which 
it was attributable and (2) where the 


VENAL CODE- contd. 

qud was dishonoured by the Bank. The 
accused tried in the High Ctourt Ses- 
sions on charges of forgery and cheating* ^ 
amf eonvictedk It appeared tha^ the bro- 
ther *01 the accused, G. R. Martindale. 
hod an account with the Bank and the 
signaturo on the cheque was only Martin- 
dale. The evidence was that he made an 
alteration in ^the date on the cheque in 
the presence of the shop-i^per and the 
i*oddar as tJiough he wore the drawer but 
mad^ no representation about G. R. Mar- 
tindfde. That inasiquch as the accused had 
no intention of inducing in the mindei of 
the shop-keeper and the Poddar the belief 
that the^cheque^had been signed by his bro- 
i her and had no such intention in regard to 
the Banle, the cheque in question wa« pot 
false document and consequently the 
charge of forgery failed. That in ihe‘ cir- 
cumetances of the case there was dishonest 
concealment of facts on the part of the 
ecewd and he was rightly convicied of' 

^ martendale v. the 
KING-EMPEROR 44,7 


amount said to have been embezzled was 
made up of many items, fhe jelnder of 
which contravened the provisions of sec. 

234. O. P. 0. KHIRODE KTTMAR MTJ- 
KHERJI V, KING-EMPEROR . ... 54 

, ». 41/— Cheating- 

Untrue praise of goods in advertisements ^ 

If cnmindl oftence— Uuashing of procee- 
dings by High Court.] Where the allega- 
tuui agaiiiHi the accused was that he ad- 
vertiHctl in the pupert, that he was willing 
to sell an aUjiOht new jazz set, and the 
complamant answered the advcrtisem^t 
and after some concbpoudence sent the 
price settled to the accused, and on receipt 
of the goods the complainant found that 
they wore not of lhe< quality he expected 
according io the advertisement and certain 
articles mentioned in the list wore not 
sent, and the accused was summoned to 
answer a charge of cheating? ^ Held— 
ThalJ the allegations w'ero insufficient to 
justify the prosecution of the accused for 
a, criminal offence, and the proceedings 
ngain«5t the accused were quashed. The 
giving of untrue praise of articles by a 
f;ollrr does not amount to a criminal 
offent'f.. Reqina v. Bryan, D. B. 265; s. c. 

26 L. J. JVT. r. 85 (1857>, referred^. W. 

H. DA CQ^TA V. .J. P. DERPniOLTO ... 362 

, rt. 465, 42lV-Forgery, 

cheating — False document, what ^it — Dis- 
honest conceal nifent of facts, how far a 
constituent iv the offence of cheating— Cri- 
minal Proce^o Code, sec. 345 (2)- Com- 
position of offence of ‘cheating allowed by 
High Court.] The accused went to the 
market and after making some purchauee 
tendered a cheque to the flhopk:eepop who 
called a Foddar who cashed it Ipop a small 
oojBUniasion. On being presented the che- 


I ss, 471/465 — Using as 
genuine a forged document— Sec. 30— Coun. 
terfoil of paying-in slip of Bank, if valu- 
able security.] The Appellant was tri^ 
and convicted by the Chief Presidency 
3Iagistrate of Calcutta under secs. 471/465. 

I P. C., in respect of a counterfoil of a 
pajring-in rfip purporting to be un acknow. 
lodgment of receipt of a sum of money bv 
the Bank; Held — That the document in 
question came wilhig the definition of valu- 
^ able security as laid down in gee. 30. I. 

F. C.,^ and the case jwas therefore t liable 
exclusively by the Court of Sessions, A. 

H. TIJRNER It THE KING-EMPEROR 863 

. 500— Oe- 

tarnation- Prosecution, when maintainable 
by an individual though the defamatory 
matter relgtes, to a class of individuals— 
Charges, how to be framed in such circums- 
Unces— Sec. 499, ExpIn. (2),. meaning of— 

The police force at a particular place, if 
an association or collection of persons con- 
templated by the explanation— Distinction, 
if any, between a criminal proceeding and 
0 civil suit with reference to this point— 
Trial on improperly drawn charges. If a 
pl'oper trial—Charging a person with 
crime— Plea of veritas, how eitabHshed— 
Abuse and defamation distinguiehed,] The 
complainant was a member of the police 
force stationed at a particular place aud 
the chief investigating officer in connection 
with two occurrences allied to^have taken 
place there, one' of dacoity and the other 
of oysaglt on the police. The Petitioner, 
a memW of the Bistrict Congress Cc>iumit- 
tee. on hearing storlek of oppressive acts 
committed by the poliee in the locality, 
come there, questioned the riUegens and took 
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^‘ENAL COEE~ conM. 

40W1I noted of staceineiits made by tbem* 
ile was convicted on two ctiarff^ of de- 
' lamatiuu relating to two speeches made by 
>uai on two diherent occasions, the*dv|fer- 
ment in the fii'st chai'ge that the Pe- 
citiuner had defamed the complainant by 
making and publishing an imputation con- 
ceiming the police force employed at the 
particular place cf whicli tile comidaiuunt 
was a mem her « and the principal otficor in 
eJuM’gb of Uie investigation to the effect 
(Uat, not to speak of the ixilice only, but 
iho Britisli Government themselves and 
the* superior officers' from tlie District 
‘Magistrate down to the Daroge. and 
Ohowkidare were all beasts and' pigs in 
Iheir conduct; the avermoht in the second 
cluirge being that the Petitionei** defamed 
the complainant by making an imputation* 
against the said police force to the 
-efiect that the said police force had bitten 
off the nipple of tlie breast of women and 
* had bitten the chedk of a woman nine 
months pregnant. Held per NewbouM, J. 
—That the words set out in the first 
( hargo were not mere abuse but were clearly 
defamatory and, the imputations appearing 
from the evidence to have been mode against 
the pplice force as a whole of w^hich the 
complainant was a member, the conviction 
on me hist charge was properly had. 
That the luiputatioiis in tho second charge^ 
not being against a collection of persons 
.as such of which the complainant was a 
member but of certain definite brutal acts 


against some individual members thereof, 
were not defamatory of the complainant. 
Per B. B. Ghose, J.— That tho charge.^ 
were not sustainable^ against the Petitioner ' 
at the instance of the complainant. 
To apeak of a person as a beast or a pig 
.s fciauiUCory , out lac nuiUb " iiiy biiiAou 
(jruveiumcuC themsclveii and the supeiior 
uaicera including iiom tiie Disinct otticci 
auwn to llie Daioga and ChowKiaaiis were 
ail beasts and pigs " were too wide to uu- 
mit of the construction that any particular 
police officer was defamed, tastwood v. 
Holmes, 1 P. & P. 347 (1858), relied on. 
The words m explanation 2 of sec, 433, 

1 P. C., mean that a collection of persons 
as auch may be collectively defamed iu 
the same manner as a ^‘company.’" 
Tho general principle on which a company 
may we saidi to have been defamed wou^ 
therc^ero apply equally to the case whero it 
19 alleged that a collection of persons as such 
haab been defamed. Metropolitan Saloon 
Omnibus Co. ▼. Hawkins, 4 H. & N. 87 ot 
p. 90 (1859), Mayor, etc., of Manchester v. 
Williams, 11801] 1 Q, B. 94f South Hetton 
Coal Co. r. North Eastern News Associa- 
tion, [18W1 1 Q. B. 133, The Kino v Os- 
borne, £ Barn. 188; 2 Swan. 603n., King 
T Orme, 1 Ld. Baym, 486, and Rex. v. 
WIlUamt. 5 Bam. & Aid. 695 (1811), refer- 
red to. Tb© true rule ie that if ai person 
oomplaias that he has been defamed as 


PKXAL CODK- contd, 

a member ot a clabs he mu'^t balisfy the 
Court that the imputation against him 
liersoi^lly and he is tho uiincd at 

before he can maintain a i>rosecutiou f<.u- 
^ defalcation. ,Alli circunwtuiicoa w hich wcio 
apparent to the bystaiicjers at the time the 
alleged defamatory words were uttered and 
what meaning such words would have faiily 
cowvt'yed to their minds have to be consi- 
dered to determine whether the words were 
<lof amatory and whether -ihey referred tc 
the' comidainant. Applying these princi- 
ples and taking all circunistanceB into con- 
sideration the wf^rt^9 complained in the 
charges were not proved to havp been used 
with refercMiec to 'each and every member 
of tho police force aUl the complainant 
could not therefore no said to be a person 
.nggrieved by the offence complained of. 
The Avords complained^ of as constituting 
the olienco mu^t bo set (-ut in the charge 
iiud proved , before the accused can bo con- 
victed. Where there is a denial tlio evi- 
dence m support \)f tho fU’Csoi.litioji must 
^ ho scrutinised. Held further — That at tho 
' tiial the accused was entitled to prove the 
notes of statements of complaints against 
tJie police taken down by him when he 
wont to tho locality as evidence of liis good 
faith and these were relevant on the ques* 
tion although the persons who made the 
strdoments were not examined. Where tho 
' defamation imputes a crime to tJie com- 
plajnaiit. to sustain a plea of veritas there 
must be tho same strictness of proof as on 
a irinl for such crime. Held per Buckland. 
J.— That Exp. 2 to sec. 433, I. P. C., is in- 
tended to include a company or an associa- 
tion or collection of iiersons as such within 
the word person as used in the definition, 
-o that tho latter should not Im limited to 
individuals. In a case in which the expla- 
nation is properly called into use the iden- 
tity of the cumpaiij^ or a.ssoci«tlon or col- 
lection of persons mu, it be maintained 

throughout with referenco to the imput.v 
lion said to have been madvA concerning 
them .'IS such with the intention of harm- 
ing thoir reputation so that thereby they 
ai*e defamed An imputation concerning a 
company or association of iierso'is as such 
cannot by virtue of this explanation justify 
a charge of defaming an individual and a 
charge cannot combine the explariafiou 
•J'l iho definition for such a pari>bse. 
That it 18 doubtful if tho police fc»pce at 
ft particular place is euch an association 
or collection of persons as ig contemplated 
ill T'Jxp, 2, ROC. 499. Aldridge vi Harrow, 
r L H. 34 Cal, 662: s. c.' 11 C- W. N 080 
(1907), referred to. That th ^ro was con- 
fusion in tho charircs framt i betwof^n the 
complainant and the police force at the 
particular place in relation ho the vari^ous 
ingre-dient-a of the charge and the charges 
framed did ,not conform to the requirements 
of the definition of the offence df defnma- 
ticn. That inasmuch as a trial on tho char- 
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PENA1L CODE-concld. 

g«diif|riO»ed was no trial at all the accused 
must be retried on char^res properly framed. 

That the ol^eiice of defarnatioii eomifts in 
• using language which others knowing the 
circumstances would rctiso^QWfr thiitk to 
be defamaiorv of t^ie person complaiuing 
of and injuied by it and an individual 
mnv he ‘.is? innrh defamed by words appar- 
ently onir of general npplicction as 
words referring to him bv name. T^TJ-A- 
TA7’ CTTANOI^ GIFHA EOY v. THE 
KTNTG-EMPEROR . • ... 901 

•rRKSLDiCNCY M \G1JSTR^\TK~-Law, if any, 

• under which such Magistrate can record 
confession. See Confession. EJklPEJCUR v, 
^PANCURARl DUrj* ^ .. 300 

lltlVY COUNCIL, appeal to, against decision 
of Full Bench ot High Court dismissing 
iipcus^d’s application tor review ot sentence 
upon Advocate-GeneVirs certificate— Letters 
Patent (Cakutta), Arts. 25, 26. 41— Special 
leave in criminal case— Misdirection— I r- 
regiilarit> fts distinguish^ from error affect- 
ing due course of justice— Point not raised 
at the trial.) Thcj decision of*a Full Benclk* * ^ 
upon a review of a judgment or bonteiico 
passed on an accused person by a Judg^> 
of tlie High Court exercising itg Original 
Criminal Jusrisdiction, held in pursuance of 
a certificate of the Advocate-General given 
under Art. 2G of the I.etler« Patent, in not 
a judgment, order or Hcnience of the High • 

' Court made in ihe exercise of its Original 
Jurisdiction within the meaning of Art 41. 
Quaere: — ^Whether the accused has a right 
of appeal fo the Privy Council under Art. 

41 against (he decision the Full Bench 
[ rejeefing on review his application for 
eonsiderntion of a sentence passed on him, 
in pursuance of the Advocate-Generar?? 


T'RIVY COUNCIL— concld- 

certiheato under Ai-t. 26. Subrahmnnia 
Ayyar v. JCing-Emperor, L. II. 28 I. A. 257: 

B. c. I. L. R. 25 Mad. 61 ; 5 C. W. N. 86(i ' 

(1900)? refer rod to. The Judicial* Commit- 
tee insist not bc^ underritood as giving any 
encouragement to aiipeal in criminal matters 
under Art. 4l 'where no iioint of law has 
been raised by tJio trial Judge under Art. 

25, nor aro iicTsc'Us wlio have appealed in 
the usual way fo flic King i*i Council from 
11 decision in review passed by the* Full 
Benclk upon a certificafe of fh« Advoeate- 
Genor.'il to assume tjiat an application for 
special leave to apxieal ns an alternative 
ivill bo granted or even entertained by 
the .ludlcial f-ommittee, Quatre: — ^Whero 
the evidence is tbe same, the guilt the same 
.'ind punishment the .same,’ but error has 
A)ceiirred in indicting liirn under the sec- 
ti.on whicli charges the full offence instead 
r.f under the sections wliicdi charge an at- 
tempt at or an abetting of the full ofTeuce, * 
whether tlm error isf more than an iriegn- ■ 
^ai’itl^, «ipe<*iallv when tin's error eould have 
been coiTocted in time, if the accused bad 
nut hUs eouiisel in a position to raise his 
defence clearlv .'ind in duo 'form at the 
^»‘ial* Hjid — Tli.at there w.a«5 iirt misdiiee- 
tion in tne Kumming-tn> of the trial, Judge 
*o tho jurv vtdl less was it such a summing- 
UT> as affect I'd the due course of ju'-tice 
#ind ihe r?"bt of the 'n»’io''wr»r M Ivo fa’rl'* 
tried according to law witliin the strict anil 
narrow' limits >vhich have Jong been laid 
down bv tlio .Tudirial Committee when spe- 
cial ]ea>t|^ to nnpeal is asked for in rriminaJ 
m.otlers. Points not*n’’encrlv raised at the 
* tviol .are not noints4 whicb, in ordinnrv efr- 
fUTn'*t.»nr^s. deserve i^iieh con®'de»*'^f li-m ns 

o^.'^nnrlo fi\*' s»''^''^ial l<^n'»'e. H T?T^'VT)fj A' 

KT MJiR GHO.=5JT v. KIXG-EMPEROR . IPt 
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PRIVY COUNCIL. 

[Appeal fkom Bengal.] 

Lord Shaw. . Tok Sh-CRETAhY 

Loud Blanebhuugh. ok Statb for 

Mr. Ameer Ali. India in <]buN- 

SiK L 'Wrenok Jenkins. ! oil, Appellant, 

Lord S-alvksen. v. 

1924, Rop Jatindra 

Heard, 19, 2 i, 22 and Nath Ohow- 

25, February. DHDKY and anr., 
duHgment 2, May. Respondents. 

V* 

Diara proccadings ~ Act IX of 18Jf7, sec. 0 — 
Alluvial accretions from non-navigahte river-beds 
within permanently settled zemindary^ liability to 
revemie- Assessments by and orders of Board of 
RevenuCy when fnal^tiround on which orders of 
administrative body 'may he attacked in Civil Court 
— Fwidamental irregularity^ what is and what is 
not — Onus of proof Objections which merely pro- 
pound riddleSy if sujfficient to discharge onus — 
Superiniposition of maps to determine change in 
locality. ' 

Goverrnnent is entitled to public reve- 
nue under Act IX of 1847 from^ cliars 
formed in a non-navigahic river ^ even 
tvhen it flows through a permanently 
settled Zamindary , as well as up to the 
'middle line of the river where that is the 
boundary of the Zamindary and this even 
where it appears that the river heel was 
part, of the permanently settled Zamin- 
dary, 

• The Secretary of State for India n. 
The MajSarajah op Burdwan (2) followed. 

The finality imposed by sec. 6 of the Act 
on the orders^of the Board of Revenue re- 
garding assessment of Diara lands is sub- 
ject to two coyiditions, viz., fi'^t, that 
fundamental irregularity, that is to say, 
defiance of or non-compliance with the 

(2) L. R. 48 I. A. 666 : 8. c. I. L. R. 49 Cal. 

• 103; 26 0. W. X. 619 (1921). 


essentials of the procedure for assessynent 
would still give ground for gucsticvyiing the 
procecilings in a Court of law f and 
secondly, that the burden^of establishing 
such essential and fujufamental violation 
of statutory rcquiremcnis rests upon the 
person allcgi)ig is. 

It follows that t)hjections affectiyig 
vimsurc'nients ^ surveys and maps of local- 
ities and other detaiis' of investigation 
trhich should have been raised bcforc^ the 
administrative authority and \ould pro- 
pcvfiy have heen>st t at rest by such author- 
ity — are not sufjieicnt grounds for review 
by the Civil Court of the orders of that 
authority. 

The objection that the area of the allu- 
viated land was arrived at by the 
superimposition of maps of the locality pre- 
pared on successive dates — a proceeding not 
illegal in itself and natural in the circum- 
staneds — was one for consideration by the 
officials acting in the revenue proceedings 
and eminently fit for settlement and deci- 
sion by the Board of Revenue. 

Such belated objections amounting 
merely to propounding of riddles ar^e not 
sufficient to throw doubts upon investiga- 
tions m^c by persons authoris^id by law 
to make them. 

Rajcoomar Roy v. Gobinda Crunder 
Roy (1) and Kumar Basanta Kumar Roy 
V. Secretary of State for India (3) re- 
ferred to. 

This was an appeal from a decree, dated 
the 15th March 192U, of the Hi^?h Court 
of Bengal afiQrming a decree, dated the 

(I) L. R.*19 1. A. MO (1892). ’ 

(3) L. R. 44 I. A. 104: 8. c. 1. L. R. U Cal. 

UoSi 21 C. AV. N. (34J (inr/*). 

1 
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27th July 1918, of the Colirt of the Sub- 
ordinate Judge of Backergunj. 

The suit was brought fby the Bespon- 
dents against tlie Government for a decla- 
ration that certain alluvial lands are 
witiiin.the ambit of Plaintiffs’ mahal Deb- 
nattipur and not liable to resumptien under 
the Diara Act, and that all operations in 
connection with the Diara proceedings 
about the disputed land bo declared illegal 
and void and the Dia^'a prticeedings be set 
aside. • ^ 

The mahal is .situated in the Sunder- 
Irans; It was leg^d by the Government 
rent free in ijarn to Debnath Boy, the pre- 
ilecesst/r-in-interest of the Plaintiffs for a 
jjcriod of 20 years. 

In September 1853, Debnath Boy a'^v 
plied lor a grant under certain new rules 
made by the Government in respect of 
waste lands in the Sunderbans, and on the 
17th November 185G he received a ^.-aiit 
and executed a l-ahtdiyat which defined 
the boundaries of the lands and the 
terms of the lease which was for 99 
years from 1839. 

The lands were described as bounded — 

mm*** 

“ On the east by‘the Doondoon Nadi : 

“ On the south by the Bamni or Saplgza 
Biver : 

“ On the west by the Baleswar Biver.” 

In 1862-C3 a revenue survey of «thc 
locality took place as the result of which 
two maps w-ere prepared. 

Subsequently as a result of litigation 
Debnath' Jloy’s title to 33,441 bighas of 
land W’as established and in 1870 he exe- 
cuted a.doul kahuliyat stating in detail 
the revenue? to bo*paid for the remaining 
08 years of Ae settfement. 

I About the same date a map was pre- 
jiared by Mr. 'Ellison und^r the instruc- 
tions of t'lie Commissioner of the Sunder- 
bans. c L 
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In 1900 it was determined to make a 
new Diara survey of the banks of the Sun- 
derbans “rivers including the rivers Bales- 
war a^d Sapleza. 

In the course of the survey new maps 
relating to the locality now in question 
w’ere made iiT J 904-5 and it was alleged by 
the Government tliat dertain new lands 
were^hewn to have been added or accret- 
ed to the Plaintiffs’ estate. Notifications 
were accordingly issued and an order made 
under Act IX 'of 1847 that an assessment 
should be made thereon. 

Objections were preferred by the riain- 
tiffs which were rejected by the Collector, 
and on appeal, by the Board of Beverfue. 

The Bespondents accepted the new 
assessment under protest and instituted 
the suit now under appeal. The Subordi- 
nate Judge found that the property leased 
to the Plaintiffs extended to wherever the 
Baleswar and Sapleza went during the 99 
years, that the lands in dispute were not 
accretions and were not liable to be includ- 
ed in the Diara proceedings and be made a 
declaration that th? disputed lands w’ere 
included in estate Debnathpur and that 
all operations in connection with the Diara 
proceedings in respect of the lands in suit 
were ultra vires and void, and passed a 
decree accordingly. On appeal, the High 
Court (Fletcher and Ghosh,. JJ.) affirmed 
the decree of the trial Court and found 
“ that the grantee in this case cannot be 
said to be the holder of an ‘ estate paying 
revenue directly to Government.’ If that 
is so, then sec. 6 of Act IX of 1847 cannot 
be invoked for assessing lands alleged to 
be additions with revenue payable to 
Government.” « 

'They were of opinion that the proceed- 
ings un^er Act IX of 1847 were not them- 
selves in order, that £he onus lay. upon the 
Government to show that lands outside 
those mentioned in the hahvfiyats ofJ.85G 
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and 1870 had come into existenc® and had 
been added to the original lands, and that 
that onus had not been discharged.* 

In the event the High Court dismissed 
the appeal and confirmed the judgment of 
the lower Court., 

Tlifi present appeal was preferred on 
behalf of the Secretary of State for India 
in Council against the decree of the High 
Court.. , * 

Messrs. A. M. Dunne, K. C.^nd Ken- 
v'orthtf Broum for the Appellant. — It ^s 
not contested that alluvion has taken place, 
and primA facie land yhich has emerged 
is liable to revenue. The High Court have 
erred in holding that an alluvial forma- 
tion formed witliin the middle line of the 
stream is land which the owner of a 
riparian inahal is entitled to hold free of 
assessment. Secretary of State v. Mahji- 
rajaU of Burdmin (2). 

Tlie Diara survey was made, the Collect- 
or found that the lands in suit were addi- 
tions to the estate and*an order w'as madp 
under Act IX of 1847^for their assessment. 
The Respondents appealed from that 
order and their objections were heard by 
the Board of. Revenue which dismissed 
their appeal. ^ , 

The order of the Board of Revenue 
finally determined the question as to the 
liability to assessment of the lands in 
question and it is not open to revision by 
suit. 

. [Sec. 6, Act IX of 1847.] * 

The .isurvey proceedings were duly 
cairied out and their legality W'as never 
questlonied before the Board of Revenue. 
Ihe ResponcTents are not entitled to raise 
contentions in this suit other than those 
raised in their appeal to the Board of 
Revenue. The accuracy of the maps has 
been impugned, and the procedure adopt- 

(2) li. E. 48 ]. A. 605: ■. o. I. L. E. 49 Cal. 

108 ( 28 0. W. N, 619 <I92f). 
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ed in comparing later with earlier maps, 
but even if thi method was* incorreca, 
which tlie Appellant denies, the Board of 
Revenue alone are edhapetent to decide 
^upon it. Tho Respondents’ cdhtenliou 
that tTie lands in questior^ were included 
in the tormer settlement with theif ances. 
to)- is an affirmative one and the onus lay 
upon them to, prove it. That onus they 
have failed to dfecHhrg^. 

Jagadindra Nath Ray v. Secretary of 
State (4). 

Reference was also* made to Secretary 
of State V. iS'w. Fahamidun'issn Begum 
(fy). * , • • • 

^ J\4cssrs. DcGniythcr , K. G. and B. Dube 
for the Respondents. — Government claims 
assessment on the ground that the lands 
in suit have been added by alluvion. The 
Respondents deny that the land has been 
thrown up. 

If a river is tidal and navigable, the bed 
is the property of Government, if not, the 
property in the bed depends on the con- 
struction of the grant. 

The lower Court has found thdt this 
was not a public and,navigable river, and 
the Respondents’ grant was to the middle 
of the river. 

[Sib Lawrence Jenkins. — I f y^u say 
the river is not tidal ami navigable the 
proof of that is on you. There»is no pre- 
sumption either way.] 

The Civil Court has power to re^se the 
decisions.of the Board of Reveiyie. This 
is clear from a reference to fhe provi- 
sions of Bengal Regulation IT of 1819 and 
Bengal Reguljjption XRoflSgS. * 

The Word “final”, in Ac* IX of 1847 
means final only as to the amount of the 

(4) L, B. 30 I. A. 44, 62 : •. C. I. L. E. 30 Cal. 

291 i 7 0. W. N, 193^1902), 
t6) h. E. 17 I. A. 40: I. L. B. J% Cal. 

690 (1889). 
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assessment, the liability to be assessed 
may still be contested in ilie Civil Courts. 

Secretary of State ^Sm, Fahamidu- 
vism Begum (5). 

In any event tliere were such irregulari- 
ties in the survey proceedings as to nullify 
any decision based on tliern. 

There was no ^proper eiKpiiry on the 
ground to discover ‘whether there had ac- 
tually been alluvion tani under Act IX of 
1847 there is no^ provision whereby the 
Board of Beveniie can mflke an enquiry, 
5r prepare a map as they have pur- 
ported to do liere. They are only en- 
titled ^o^ook* at the <TOvernment map and 
to draw inferences from< that. , ^ 

The Diara rules provide that the map 
on which the assessment is to be based 
shall contain both the old and the new 
boundary. The map of 1904 docs not 
contain the old line in relation to Whicli 
the correctness of the new line mav he 
judged. 

The assessment has been made not oji 
the difference between tlie lauds icow' and 
at the time of the grant ])ut on tlie differ- 
ence betw^een now and 2870. 

There lias been* no real survey of tiie 
lands as they were at tlie time of assess- 
ment and even tliou^>h the maps may be 
accurate the l^espondents are not bonod 
by tliem^ for tJiey are not maps made in 
accordance witli tlie Diara Survey. 

Mr. Ihiuuc^ K. re])Iied. 

Their' JjOudsujps’ Judgment was deli- 
vered by ' 

LoRif Btiaw.— ^P his is an appeal from a 
decree, daftd tlie IStli March 1920, of the 
High Court of Judicature at Fort William 
in*BengaI, which affirmed a decree, dated 
the 27th^July 1918, of th©,,Additional Sub- 
ordinate Judge of Backergunj. 

(5/L. E»17I. A. JO: ». 0. T. L. B 17 Cal. 

• 690 (1!«S9). 
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The Plaintiffs are Boy Jatindra Nath 
Chowdhury^ and Roy Hayendra Naih 
Cho\^dhnry, 

They instituted this suit on the 30th 
January 19J7, after due notice, against 
the Secretary of State ]^or India in Coun- 
cil, contesting the legality of t'he assess- 
menf imposed in^tlie course of an alleged 
Diara Survey on lands in the villages of 
AmrngaVlii Ilagalpati and Nizamia Gope- 
khali irw the district of Backergunj. 

• l^hese villages are part of an estate 
called Debnathpur bearing tow^zi No. 4908 
of ilie Backerguni Collectorate owned' and 
possessed by the Plaintiffs. ' The Plain- 
tiffs’ title to this estate is undisputed, and 
its earlier history is set forth in a Rubo- 
kari of tlie Sunderbans Commissioner of 
the 15th July 1873. 

On the 1st September 1839, a grant was 
made by the (Tovernment to Debnath Boy, 
benainidar tor the Plaintiffs’ ])rodecessorB- 
in-title, of a ti’acfc of the jungle and forest 
^larid then knowm'' as Tushkliali, but later 
as Debnathpur. The grant was an tjara 
lease ^for 20 ygars, and w^as rent free. 

Debnatli Boy, taking advantage of rules 
j'oeentiv framed l)y the Government, ob- 
tained a grant on the 17th November 1856, 
of tliC portion of w\aste land in the Sun- 
derbans estimated to ‘contain 34.000 
bighas, described as Lot or Ahad Debnatli- 
piir, showm in Captain Hodge’s map and 
bounded on the south and w^est by tlie 
flapleza and Balesw^ar rivers respectively. 
The transaction w^as evidenced a pottah 
and a kobulHjat (Kx. 3). The grant was 
at a progressive rent for a term* of 99 
years, to take effect from tlie 1st Septem- 
ber 18§9, and pow'er w^as reserved to the 
Government to make a survey and me- 
asurement at any time between the 
twentieth and thirtieth years from that 
date to ascertain the area of tlie land 
granted and to calculate the stipulated re- 
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venue. In the course of a survey of the 
leased laijds directed by t^je Commissioner 
of the Sunderbans in 1858, a map was 
prepared in or about 1863, and it was de- 
termined that the grant ii^luded an area of 
only 14,505 bi^has 5 cottahs. This led to 
a litigation (after-mentioned) as the result 
of which a doiil, of^Oth April 1870 (Ex. 
H),‘was executed in favour of the Plain- 
tiffs.’ predecessors-in-title of 36,441 bighas 
17 cottahs 7 cliittacks of land, known as 
Debnathpur for the remaining 68 years of 
the 99 years’ lease. In 1870, Mr. Ellison, 
*in the course of a survey, prepared a map 
(Ex. J) in which the Plaintiffs’ tnahal is 
depicted. The Plaintiffs have been pay- 
ing revenue in accordance M'ith the ar-‘ 
rangement, and their mahal has been 
numbered towzi No. 4908. 

On the 2nd October 1900, the Govern- 
ment issued five separate notilications. 
By No. 1959 T.R., the Lieutenant-Gover- 
nor, m exercise of the powers conlerre l 
upon him by sec. TOl (!) of the Bengal 
Tenancy Act as amended and with the 
previous sanction of the^Govcrnor-Gencral 
in Council, directed that a survey should 
be made and a reco.rd-of-rights j)reparcd in 
respect of all lands included^within the ex- 
ternal boundaries of Tlianag Banphal, 
Nalchiti, -Barisal and Backergunj in the 
district of Backergunj, with certain ex- 
ceptions therein specified. By Notifica- 
tion No. 1960 T.R., under the powers 
vested' in him by sec. 3 of the Bengal Sur- 
vey V of 1875, the Lieutenant-Gover- 
nor ordered that a survey be made of the 
lafids in Thanas Barisal, Backergunj, 
Banphal ahd Nalchiti, and that the boun- 
daries of estates, tenures, ijiouzas and 
fields be demarcated in lauds to be sur- 
veyed. By Notification No. 1961 T. II., 
under sec. 4 of the same Act, Mr. Beatson- 
Ball was appointed to be the Superinten- 
dent of Survey for the purpose of carrying 
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out the survey and demarcation of boun- 
daries *order^d in NotificatiSn No. ]<)(50 
T. B.* By J^cJtification No. 1962 T.Tl., 
under the same sectiofi, Babu Peari Mohan 
Basu was appointed to be an* Assistant 
Superintendent of Surve.v for the same uur- 
po8t>^ And by Notification No. 1967 T.ll., 
under the powers conferred upon him by 
sec. .1 ol AeJ IX of 1817, the Lieutenant- 
Governor ord<?re(J that a new survey be 
made of the land.s ffalling within the dis- 
trict of Backergunj which were situate on 
the banks of rivers'sfnd on the shores of 
the sea, and that new niaj>H l)e pref)ared 
according to siielf stjrvcy. Rv*two later 
jiotifications »f the 27th October 1902, and 
the 14th November 1903, ]\rr. Bedford was 
appointed Extra Assistant Superintendent 
and Mr Beatsou-Jhill was again appointed 

Superintendent. 

• 

As already stated in 1900 tlie Oovern- 
nient decided to make a Itevemie Survey 
of the Ikaclcer^’unj district in accordance 
with the jirovisions of tlie Bennal Tenancy 
Act (Vllt ol 1885). ^\ ]uIst tlic Revenue 

Survey was proceeding-^itself a work of 
^reat Jabou]\ mimil«ness and complexity — 
^it w'as considered dt^sirahle to make a 
survey also of the alluvial accretions that 
had taken place to the north and cast of 
the two rivers — Sapleza and Bah^swar, hy 
the recessions of the rivers liotween the 
years 187i2 and 1000. The entire ])roceed- 
is set ont in considerable det«iil in tlic 
final re^Dort of the Diara Commissioner (p. 
30 of rt. III). This is an iijiportant docu- 
ment \vBich requires fqjl consideration to 
judge wdiether the HevenMC authorities • 
acted in accordance with tfte law or not in * 
carrying out the Diara measuremepis 
‘‘It was originally interfdod/’ says the re- 
port “ that* the Diara survej^ should be 
carried out concurrently with the prepara- 
tion of the record -of -riglfts irf the district 
and by Notification Not 1967 T. R.® dated 
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the Sind October 1900, pubh'shccl in the 
* Valtut^a Gazette of the lOtli October 1900 , 
a new survey was ordor^cd ,of the lands 
situated on the banks of the rivers and on 
the shores of the sea within the district 
of Backerffuiij according to the provisions 
sec. r? of Act IX of 1817. During the pre- 
paration of the record- of- rights, it was, 
however, found that 4;he Settlement Officer's 
hands were too full to taltc up this additional 
work, which the Diara suvvay of 1879 — 1881, 
COD lined only to the and the Meghna 

rivers, had shown to Jie of considerable coin- 
plexjlty, Mild it was then decided to postpone 
the Diara operations until after tlie final 
publicatiojn of the record-of-rights. The final 
publication was dbnipletc'' of the permanently 
settled portion of the distrierfi early iii ]?08 
and the Collector in his letter No. 216 K.M.. 
dated the lith May 1908, to the Commis- 
sioner of the Dacca Division proposed the 
initiation of Diara proceedings in the dis- 
trict." 

It appears to luivo taken eight yeans 
for the comiiletion of the Kevenue Survey. 
Then the Diara Survey was taken in hand. 
On its completion ceitain notices were is- 
sued by the Diara DejUity (killeetor to the 
Plaintiffs. That of 4th duly J9M will be 
hereafter cited. 

It has to be borne in mind upon the ong 
find only substantial question, namely, 
whether alluvion had taken place, that no 
dout)t was or is thrown ii])on that as •a 
matter of /act. 

Nor, further, was any doubt suggested 
upon the proposition that emergent lands 
should certainly and naturally an^ under 
the statutes be lands from \?dHcJ^i Oovern- 
■ment revenne slioulc^ be derived. The ob- 
jections made^on a variety of points, and 
with much minuteness, were that the cor- 

C* 

rect procedure tp enable such revenue to 
be imposed^ was defective, aijd that, con- 
sequently, up to date, the lands stood free 
from taxation , © 

• On*4th July 19l4, the following notice 
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was sent to the I^laintiffs by the Diara 
Deputy 'Collector : — 

Whei’eag by virtue of Government Noti- 
fication No. 1967 T. R., dated the 2nd October 
1900, issued under sec. 3 of Act IX of 1847, 

' a new map has Ibeen prepared fur the lands 
of mouzah Amragachia Ho^falpaii N.o. 3500, 
on the bank of the Sapleza River in thana 
Matbaria and the said map has been com- 
pared with the Revenue survey map and it 
appears frdm cuch comparison that the 
undermentioned area has accreted to mahal 
Deknatbpnr, No. 4908, in the said mouzah." 

Then it is added : — 

Be it further known that if there b« 
any objection to this procedure the same 
should be filed within fifteen days 
from the date of receipt of this notice." 

No objection appears to have been filed. 
The Diara Collector accordingly made his 
order for the assessment of the accreted 
lands on tlio 2’2nd October 1911. The ob- 
jectors (the Plaintiffs) applied for time (ap- 
parently for further representation) which 
was allowed three times. But they appear 
iochave done nothing, and the order for 
assessment was finally enforced on tlie 
Slid EeUaiary 19J.5. The Plaintiffs there- 
upon executed a kahuliyat simply stating 
tlKit they would bring a suit in the Civil 
Court in respeqt of the said Diara lands 
and that they executed the kahuliyat 
under protest. 

By a further notice of tlie 11th Febru- 
ary 1915, it was stated that it had been 
found, on a comparison with the settle- 
ment map of 1870, that smaller areas had 
formed as Diara accretions. Tliis’^jorrec- 
tioii was based upon the fact that it had 
been discovered that certain diluvion ’liad 
taken place, reducing the extent of the 
emergent# or alluviated lands. It was 
accordingly just and proper that the as- 
sessment should proceed upon the extent 
thus corrected. The parties were thus 
joining issue upon the fact (1) of alluvion 
and its extent, and (2) whether, notwit h- 
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Btandiug alluvion, ilie lemergent lands 
were assessable in law or wer^ already as- 
‘sessed as within the existing maj;i 9 . 1 s. 

Objections were filed the plaintiffs, 
but they were disallowed successively by 
the Deputy Collector, the Collector, and 
tile Board of Revenue. • 

Revenue was accordingly assessed on 
the lands alleged to have accreted f and the 
Plaintiffs executed dnder protest kahuU- 
yats by which they undertook .to pay this 
revenue. * ^ 

The plaintiffs then instituted this «ult 
in the Court of the Subordinate Judge of 
Backergunj, contesting the propriety and 
legality of this assessment. They allege 
in their plaint that “ no new survey was 
made of any land ou the banks of the 
rivers Sapleza and Baleswar in accordance 
with Guvernment Notification No. 1967 
T.R., dated 2Dd October 1900, issued under 
Act IX of 1817, and that no map was 
jirepared under the said Act.” There- 
fore, they contended, all the operations in 
connection with the • Diara proceedings 
Were ultra vires an<kvoid. 

The Defendant’s answer to this in his 
written statement was tfiat new 'maps of 
mouzas Amragachia and Nizamia on the 
banks of the two rivers ‘ ‘ were prepared 
in the course of the Disfrici Settlement 
operations,'.’ and that from comparison and 
relay of these maps and the Revenue 
Survey maps, as well as the Settlement 
map of 1870, it appeared that land had 
been added to towzi No. 4908, Abad Deb- 
nathpur.* Other pleas were advanced to 
which it is not necessary to refer at this 
stage. The fourth issue framed is in these 
terms : — • 

” Is the Diara proceeding ^alid and 
legal, and is it liable to be set aside?” 

On the 27th July. 1918^ the Additional 
Subordinate Judge of Backergunj pro- 
nounced judgment in the Plaintiffs’ 
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favour and declared that all oijerations In 
connection with the Diara proceedings in 
respeertof th* lauds in suit w%re ultra vires 
and void. TJie^Coiut’s decree was in ac- 
cordance with the judgment. 

An appeal from this decree* was pie- 
ferrad by the Defendant, but it wits dis- 
missed by the High Cdflrt on the 151 h 
Marcli 1920. From ^ this diPcree of dis- 
missal the present* appeal has been pre- 
ferred. * , , 

Numerous points Ua^e been raised in tTie 
course of the litigation, but wdth one ex- 
ception they do not •call for mdi'e than 
passing notice. 

The plea of limitation. ha» ifot been 
pressed, for tjie Defendant seeks a deci- 
»«on oil the merits and, in particular, on 
the legality of the assessment. 

The Plaintiffs’ contention that rule 745 
of the Bengal Settlement Manual was ex- 
pressly incorporated in their lease cannot 
be sustained, nor is tliere any force in their 
argument that this rule was otherwise a 
bar to assessment proceedings even if 
initiated. 

Equally ineffeclive is the contentjon that 
a survey after the thirtieth year from its 
commencement wa9 in contravention of 
tlie terms of the lease ; the survey proposed 
was of land not comprised in the lease. 
For this reason, too, the provisioif in the 
lease defining the rale of revenue has no 
application, * 

The High Court’s view expressed in the 
forefront of their judgment that* mahal 
DebnatBpur is not, as Act IX .bf 1847 re- 
quires, estate paying revenue 

directly to Government, ’4 is obwiously er- 
roneous, as is its ground df decision on 
the position of tlie lauds in dispute and 
the character of the rivers Baleswar and * 
Sapleza. , ^ 

With the exception of the one point about 
to be noted, their Lordshij»s hawe now dis- 
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cussed 5 i>ll the objections tliat were dealt 
with in the course of a minute and pro- 
tracted arguuK^nt, and tliev &re ol^opinion 
that these objections fiil. As -already 
nientioJic<l it is not denied that consider- 
able accretion of land all avion did in 
fact occur. Nor is it denied that tfie le- 
gislation upon this subject, including Act 
JX of 1847, ^\ill tail in ‘its main object 
unless such lands be subjected to assess- 
ment. ^ * • 

Their Lordships desire to make it clear . 
however, that the •proceedings of the as- 
sessing authorities litay be still subject to 
being quashed in the ordinary Courts of 
law if tliey JiaVe beeif tainted by funda- 
mental irregularity. Their Jjordshjps 
say so in view of the provisions of sec. 6 
of the Act of 1847. That section is in tha 
following terms : 

“ Whenever on inspection of any such new 
map it shall appear to the local revenwe 
authorities that land has been added 
to any estate paying revenue directly 
to Government, they shall without 
delay assess the same with a revenue pay- 
able to Government according to theVules 
in force for assessing alluvial increments, 
and shall report their proceedings forth- 
with to the Board of hevenuo, whose orders 
thereupon shall be final." 

It appears to their Lordships that it is 
a con'^eiiient and proper procedure that 
in an eminently practical matter, affecting 
measurements, surveys and maps of 
localities, with which the assessing officials 
on the bne hand and owners on the other 
have presuljiably intimate local knowledge . 
such objection should be fabled to, and 
considered and • rej^orted upon by, the 
Board of Ket^enue. The words of this 
statute imposing finality upon the orders 
of the Board of Revenue in such a situa- 
tion appeaj to their Lords^iips not only 
be be imperative but most salutary. 

Two coudiliows, however, must be 
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noted; the first is that mentioned, vh,, 
that fundapiental irregularity, that is to 
say, a defiance^ of or non-compliance with' 
the essentials of ^he procedure would still 
give ground for questioning tlie proceed- 
ings in a Coiir^ of law. The second pro- 
position is that the burden of establishing 
such essential and fundamental violation 
of stati^^tory requirements rests upon the 
person alleging it. Unless this last rule 
be adherer^ to it is manifest that the w^ay 
will be opened to endless objections to pro- 
cedure, even though these are substan- 
tially on questions of fact, and the object 
of the statute, namely, the assessment of 
lands, vvili thereby fail. 

To these two conditions a third, by way 
of supplement, may be added, namely, 
that it is not sufficient to submit in a 
Court of law that, upon tlie documents 
befpre the Board of Revenue, doubts arise 
as to whether tliis, that, or the other de- 
tail of investigation should have been set 
to rest more clearly in the course of the 
administrative procedure. If such doubts 
arise upon points of Tact, the Board of 
Revenue is competent to deal with them 
and is, further, the proper Court before 
which they should -be stated. In order 
that the doubts should be promptly set at 
rest, it may have to be on the ground 
itself. Such is the proper function of an 
administrative body. 

All other objections having been dealt 
with, the one which remains is set out in 
Art. 7 of the plaint in the following 
terms : — ’• 

''That actually no new survey was made 
of any land on the banks of the rivers Bales- 
war or Sapleza in accordance with Govern- 
ment Notif cation No. 1967 T.. B., dated 2nd 
October 1900, issued under Act IX of 1847, 
and that no map was* prepared under the 
said Act.*' 

This objection is in two parts, first, that 
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there was no taew Sai^y, and, second, 
there was no map. On these sub- 
jects the two witnesses arei the •Diara 
Deputy Collector, Hara Sishore Biswas 
himself and Peari Median Hawa, the sur- 
veyor who was in serVic# in the Diara 
office under the* Deputy Collector. The 
result of the evidence is to leave no^doubt 
upon these two points, .namely, that there 
were previous maps to go by, and that the 
alluviated land was visited and surveyed 
in fact. The testimony of these Vitnesses 
makes that clear beyond question. The 
survey (d 1862-8 and the maps of that 
date were used. Purther information was 
obtained from the map prepared by Mr. 
Ellison in the year 1870, an important 
year in the history of this piece of ground. 
For a controversy had arisen which resvilt- 
ed ill litigation under decree of the High 
Court, dated 11th March 1868, establi^- 
ing Debnath Roy’s right to hold 33,441 
bighas. A map called the Ellison map 
was made at the tim§, and, following 
these proceedings, on the 9th April 1870, 
the Respondents’ ancestors executed to 
the Government a doul kahuliyat, etating 
in detail the revenue to be paid. With 
these materials, namely,, the maps of 
1862-3 and the map of 1870, 4he Deputy 
Collector in ehjirge of the Diara opera- 
tions and his surveyor proceeded to work. 
He reduced the district settlement map. t6 a 
4-inch scale map, then he superimposed 
it upon the revenue survey map, he him- 
'self prepared a comparative map, then he 
made ceiuparisons locally “ to test if the 
line jwias accurately dirawn, and to find 
out where in.the locality the line stood.” 
He then adds detail* such as these 
“Ike chowkidat, pipchayet aid many 
nttet tenants were psemnt. m eempariag 
the map in the locality and finding out kew 
land of eodi Individaa} Seaiaat fell 
within tha Diva vea» 1 at first enlarged the 
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map of 1870 to ie-in4dl scale and, ouperim- 
posing the cadastral survey mop over it, 
drew out the Hne, and, locating it by 
measurempnt, found out the positions and 
drove pegs. . .* . * I first of all tested the 
aocura(^ of the District Settlement map and 
(ottnd ^ oonect. 1 was entrusted, to 
enquire how much land was .diluviated — still, 
I made , measurement and showed the liM 
of diluvion in the District Settlement map 
and comparative maps.'' 

Various maps gpgpar in a book on this 
appeal. One of thesg •is No. 6, which* 
was Ex. N in the Coutt below, which 
contains the line drawp J;o show the'lines, 
not only of alliiviption, but of the subse- 
quent diluviation alneady rq/err*d4o, and 
the, witness explains that "the lines in 
jhftow in Exs. N, N (1), etc., are in my 
hand. I put them on that occasion in the 
locality. I showed the Diara as also the 
diluvion lines on the map.” 

As already explained, not only had this 
land been pi'eviously surveyed and map* 
made as mentioned, but much care seem* 
to have been taken, not only to mark the 
alluvion in 1904-6, but in 1914 to give the 
benefit to the tax-payer by a re-suryey and 
a re-drawing so as to exclude from 
assessibility land subsequently diluviated. 

,After a careful and anxious examine 
tion of all the facts submitted, their Lord.. 
ships are quite unable to affirm Miai k 
Diva survey was not made. It is trus 
that one map was superimposecT upon an- 
other, surely a very natural thing to do 
when land was supposed to have between 
two datdii undergone accretion,*; but the 
land itself was ^visited and suisreyed. 

What remains apmass to he that*— 
granted superimposition of plana— a sepa- 
rate map was not mftde of {!be alluviated 
land per $e. That is to say, the results 
of the compe^tive map ’formed by !in- 
aoribing the results of superlmpositiCfi 
mvked upon the maps n^pd ia that pro- 

S 
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cess, and when marked thus formed a 
comparative map, were not put upon a 
separate piece of paper ^hich contained 
the outline of tlie alluviated land. _ _ 
Their Lordships are clearly of opinion 
that all this was in the practical^ region 
eminently cognisable by the officials act- 
ing in the revenue proceedings a^d emi- 
nently fit for settlement and decision by 
the Board of Bevehue. ,So much so is 
this the case that it' would appear to be 
Vetty clear that,' had this objection been 
made then and there, the Board of Eeve- 
nue would at oncb'have ordered the sepa- 
rate sheet to be prepared, which was desi- 
derated. ' ' 

Passages occur in the ’udgment of- tiie 
Court below which seem to taint with 
illegality or impropriety the operation of 
Buperiinposition of maps. There is no- 
thing wrong with this from the legal 
point of view, and from the practical 
point of view the Bevenue Court can deal 
with it. In liajcoomar Roy v. Gobinda 
Chunder Roy (1), this Board said . 

“ In boundary oases of this kind nothing 
ig easier than to propound riddles which 
cannot be answered by merely lookmg at the 
maps or reading th« statement which ap- 
pears in the Record. If it were enough, to 
abow to this tribunal difficulties which the 
Respondent's counsel cannot explain, and 
then to contend that his case ig not proved, 
he would labour under an unfair amount of 
burden. In such oases the local Courts have 
a.dvfljQLtaiff6B ov6r tih© reiiiot© on©!. 

In ^Iheir Lordships’ view this language 
aptly apelies to Board of Bevehue Court 
proceeding®, and more particularly so in 
view, of ithe finality of that Board’s orders 
under sec, 5 of the Act of 1847. * In the 
same case the following pronouncement 
was made : — 

ipiiey can many difficulties of a 

kind which probably no amount of mapping 
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or verbal description would avoid. Mr . 
Madge*s n^ap does not, so far as their Lord- 
Bhipa<#An see, show in terms, and on its face, 
the T}{fickhust* line which was complained of 
and corrected in the mutnaza suit, nor the 
lands described in the plaint. But those ob- 
iections were ^before the High Court, who 
were satisfied that Mr, Mcidge had shown 
the things required; and, though it does 
not appear that Mr. Madge was* present to 
explain his map, the Court could certainly 
have re'quired his presence if any real diffi- 
culties had bee£i felt on those points.*' 

, Again their Lordships think .it right 
to say that this language aptly applies 
to the Board of Revenue proceedings, and 
they^further desire to add that, while the 
survey proceedings and the map proceed- 
ings had been the subject of the examina- 
tion of the two officers practically and 
personally connected with this work, the 
Respondents, who have resisted througout 
having assessment made on these lands, 
did not appear as witnesses on the sub- • 
ject, although, in the evidence already 
given, it had been clearly shown that the 
Survey had properly J>een made in the pre- 
sence of many persons named. 

9 

It would rather appear as if the whole 
of this point was a ’mere incident in a 
case whiclj was essentially founded on a 
mistake. The Respondents resisted the 
assessment of this increment of the estate 
upon grounds which this Board has re- 
cently found to be unsound in law. .They 
maintained, in short, that the mshal in- 
cluded the increment because its boun- 
daries extended in the case of eaqh of the 
rivers mentioned, namely, the Baleswar 
and Sapleza, ad medium filum. The 
High Court, in their judgment, erro- 
neously ^treated this as a sound ground. 
Their judgment was, pronounced upon the 
15tli March 1920. 

But the law applicable to this subject 
is to an opposite effect, as has been 
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settled in the case of The Secretary of 
State for India t. The Mahar^^h of 
Burdwan (2T. That case wal a forjfori of 
the present, and it was field that the 
Government is entitled to public revenue 
under Act IX of 1847, tron^chars formed 
in a non-navigab!e river, even where it 
flows' thrpugh a permanently settled 
Zamindary, as well as* up to tlie middle 
line of the river where that is tlie bound- 
dary of the Zamindary, aSid thi# even 
where .it appears that the river bed wgp 
part of the permanently settled Zamin- 
dary. Against this judgment of the^ 
Board, delivered by Lcfrd Cave, no argu- 
ment could, of course, be raised at their 
Lordships’ Bar. 

That was the matter of substance, and 
fundamental, because if the Resix)ndcnts’ 
mahal included the alluvion as already 
assesi^ lands, the fresh assessment there- 
of was necessarily illegal. That funda- 
mental objection having been got rid of, 
however, the Eespondeats were, of course, 
within their rights in raising the othef 
points now dealt with, including that just 
described as incidental. Upon that in- 
cidental point, however, whether there 
was or was' not a new survey map pre- 
pared in such a way as to satisfy the re- 
quirements of the Act of 1847 — it must be 
repeated that it lies upon the Respondents 
challenging the assessment proceedings 
to prove the fundamental illegality of 
which they complain. • 

As the ^result of a long and searching 
argumeift, the most that can be said is 
that the point may have been left not en- 
tirely cleared jip. On principle, and on 
authority, this is entirely insufficient. 
The Appellants have merely propo^mded a 
riddle. The case of Kumar Basanta Ku- 

(8) L. B. 48 I. A. 666t ■. o. 1. L. % 40 Oal. 

108 1 9BO.W.V. 618 (1021). 
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mar Roy v. Secretary of State for India (3) 
has been %ited fcy the Additional Subordi- 
nate Judge as an authority condemning the 
practice of finding an exoess area by super- 
imposition of maps. Their Lordships do 
not read the judgment in any such sehse, 
but the passage of Lord ’IBumner's pro- 
nounce Aent, which is apparently referred 
to, has, in the view of the Board, a direct 
bearing of another ijind upon the present 
proceedings. It is ;t& the following* 
effect : — 0 

“ The Respondents’ ^gument rested on 
three points; First, that since 1886 they had 
been, as they said, in" possession jit^ertain 
portions of a char known as *char Raninug- 
gur.ifo. 1, that by»8uperimposing tho ameen’s 
map on his survey of 1906 it would be 
seen that part of the area disputed i» this 
action, although claimed as part of char 
Raninuggur No. 2, really fell within char 
Ranjnuggur No. 1, and that there had been a 
confusion of mauza Jirat, which lay in the 
north of the disputed area, with an area 
called char Jirat, which lay outside of it and 
to the south, some miles away. Their Lord- 
ships’ Board has had occasion before now 
[Rajlcoomar Bvy’s case (1)] to depreciate the 
practice Of ‘ propounding riddles of this 
kind,’ and to point oub how rarely they 
succeed. It may be doubted if such efforts 
are* worth the labour they involve. After the 
best consideration that they could give, their 
Lordships are clear on one point only, 
nanibly, that this case was not m^de at alt 
at the trial, and is not made out now.” 

The Board is of opinion that these obser- 
vations fitly apply also to proceediflgs in 
the BoarJ of Revenue, a Board^,* specially 
charged with thg settlement of idisputes as 
to boundaries and change* theruin and 
other matters of fact an^ procedure which 
are capable of being ‘most satisfactorily 
treated with all the advantages of local and 
special and accymulated exj^rienge. It has 

(l) L. B. 19 l. A. 140 (*822). 

(3) L. B, 44 1. A. 104 ; 8. cf I. U*B* A4 Cal. 

869 | 21 0. W. N.64i (1917). * 
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tMBon Doted accordingly that objections were 
taken and' discussed before the 0<dlect<Mr 
«l{ Backergunj, and,, after h» disposal 
thereof, two petitions of appeal were pre- 
sented <by the Bespondents to the Board 
of Be venue on the dlslb March lQd:5, and 
19th Novembef 1916, the latter being con- 
fined to the Sapleza river. Evdry con- 
ceivable point seems to have been taken, 
but, in the course of jbhe 12 paragraphs of 
statement, and the, five reasons for appeal, 
this point as to the alleged absence of a 
proper map is nqt, taken. For the reason 
about to be given, their Lordships express 
Kttl© surprise at thig. For the record of 
the proceedings of the Board of Eevenue 
appear to disclose, not only that such* L.n 
objection is ill founded on fact, but roust 
have been known to be so by the Plain- 
tiffs’ local representatives appearing for 
the purpose before the Be venue Board. 

On the 22nd October 1914, a long entry 
appears in the order-sheet of the objection 
existing in the Diara Settlement office, 
and point (6) thereof is in the following 
terms ; — 

“By virtue of Government Notification 
No. 1967 T.B., dated the Snd October 1900, 
a survey of the lands which are situated on 
the banks of the rivers within the district of 
Backerganj was made in the course of the 
District Settlement operations. An index 
map showing the surplus accretions was ‘pre- 
pared by” the Diara Officer. The portion 
diluviated since the District Settlement has 
also b^en shown in the comparative map 
after local enquiry." 

The argument did not go so far as, to 
that this record is in nny way im- 
peachable.^ Ifi these circumstances the 
map point may be^ said not to be left in 
doubt, but to disappear. 

. , ^heir Lordohips will humbly advise Hia 
Majesty .that the decree of the High Court 
should be set aside and the suit dismissed 
with eos^hefb and below. • 


Box JATINDKA KATB CHOWNSUBX. 

SoHditor ; The SoUdtor, India Offioe 
for ^ A^ellant. * 

S<^citor : ‘Mr. Douglas Grimt tot the 
Bfespraidents. 

G. D. M. 

PRIVY OOUNdL 

[4pFBAL from the Obikv Codbt of 
L owse Bubha.] 

VisoouHT Haldahb. 1 Bbho Mob and 
Lobd Shaw. • Company, 

^OBD PaIimoob. Appellants, 

Mb. Ahbbb Au. V. 

1923, Lim Saw Yean 

*Heard, 27, April. and ora, 

Judgment, 27, April. , Respondenta 

Partnenhip buiineu — Mortgage payable by one 
partner paid by another who was managing part- 
ner and took hack title deeds as euck—Traneaotion 
whether equitable mortgage. 

, The owners of certain oil mills which 
were subject to a mortgage of Rs. 85,000 
entered into partnership with the Plain- 
tiff for a business of making and sale of 
,oil. Pkantiff brought in Rs. 60,000 of 
capital and it was 'agreed that the mort- 
gagee of the mill was to be paid off out of 
the mortgagor’s share of the profits of the 
partnership business. The mortgagee 
pressing for payment, the amount was 
paid by the Plaintiff who was managing, 
partner of the business arid who took 
back the deeds. In a suit by Plaintiff in 
which he claimed to be equitably. mort- 
gagee by deposit of title deeds of the mills 
the Plaintiff in the course of^ his. cross- 
examination admitted that he tdak charge 
of the title deeds as such mamger, of the 
business when the mills were redeemed 
and he lent the money, as for the. qipuer* 
of the mills : 

Held — That the iransaetion tons <Mlt adr 
vance from one partner to the others to 
be paid off like advanqes already , existing 
Out of profit^, cfhd iPfVt equitable 
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mortgage independently between the Plain- Bfs. 40,000, and that Heng Hoe & Co. do* 


and the other partners. 

This was an appeal against the decree 
of the Chief Court of* Lower * Burma, 
dated the 12th July 1920, which reversed 
the decree of the District*Court of Insein. 
dated the 21st*September 1919. 

The suit was brought by the ,^ppellant 
to enforce by a deoree for sale a mort- 
gage by deposit of liitle deeds alleged to 
l^ve been made by the first Defendant, 
now deceased, on the 2nd November 1911 , 
The District Judge passed a deoree as 
prayed, but this decree was reversed on 
appeal by the Chief «Court. The Plaintiff 
preferred this appeal. * 

Chwa Chwee Gee, the first Defendant,, 
carried on business (together with certain 
partners including tlie second Defendant) 
under the style of Hock Tong Aik & Co. 
and carried on business cliiefly in oil. .The 
firm owned two ground-nut oil-mills, one 
of which was mortgaged on the 13th 
November 1906 to^ Eaman Chetty to 
secure Rs. 25,000 and interest. • 
Kyew Sum, the* Plaintiff, was the pro- 
prietor of an ancestral business known as 
Heng Moh & Co. , and as such he carried 
on business as banker and money-lender. 
Ho was also a member of » trading part- 
nership, wlu(^ was financed by him, 
called Heng Hoe & Co, 

On the 2n4 April 1911, a partnership 
was arranged between the firm of. Heng 
Hpe & Co. and that of the first Defendant, 
end tbp firm thua formed' was known as 
Henjf’Aik ^ Co. The partnership agree- 
ment' provided 'that ‘ ‘ the entire manage- 
ment of the mill, of this firm at Xemmen- 
dine ’’ shall be, vested in the first Defend- 
ant ; and. it provided intei*alia ae fel- 
Iftws 

“ % H. ie agreed thad both ‘ Gee Aik. ’ 
mad ‘ Gwan Aik ’ .oil-mille. wi%. the 

1>Npt etaed) shall, ha valued ni 


contribute ^s. 60,000 as capital for the 
partnership business for the purposes of 
buying groufid-ftuts and for selling on 
audit (the oil etc.). *A very large srnn'of 
moi^ will be "needed (for this pyrpose) 
and Heng Hoe & Co. try and pro- 
vide fthei same). In case the sum utilised 
exceeds Bs. 60,000, then interest at tbs 
rate current aat the time shall be paid to 
Heng Hoe & Do.* (on any sum that jacjjiy 
be in excess thereat). This item of in- 
terest shall be paid oui) by Heng 4^^- • 

“ 3. This (partnership,) matter is the 
result of unanimitjr of feelings Ijgtween us. 
So it is feared that perhaps in the course 
of the (said partnership) business, a change 
may take place and each party may elect 
to do a separate business. Accordingly 
it is hereby agreed that the oil-mills at 
(the) two places be valued at Bs. 40,000, 
irrespective of duration of time. In the 
event of (the said parties) being desirous 
to dissolve (this business) the oil-mills at 
(the) two places shall nevertheless at the 
time of dissolution be valued at Bs. 40,000 
and shall revert to their originkl owners 
who shall accept (j|lie same) without any 
addition or deduction whatsoever, so that 
*it may be equitable. 

“4. from the (date of) execi^tion of 
|bis agreement and henceforth the firm 
name of ‘Hock Tong Aik ’ wMch has been 
established heretofore in the Fort of 
BangoOiB. shall be withdrawn a^ ceased 
and all matters whatsoever, oonoeming 
Heng Aik shall be managed 1^ Heng Hoe 
& Co. • • ^ ■ 

“9i At the preaeat time ^r. Chwa. 
Chwee. Gee, has takoi a loan of Bs. 65,000 * 
from (a) man on the security of his twu 
oibmilte. Hereafter if the business make 
profit each tear, whatever may be his (i.e.) * 
Mar. Chwa Chwee Gee’s sharo of the pre- 
tam>a shall be saved up oovur 
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the (said.) debt and to be used in tKe first 


place to redeem the two oil-ipills, ^lo as to 
make the common, i.e., ‘ partnership ’ 
property of Heng Aik.”- ' ' 

Shortly after the said a.greement, the 
mortgagee Eaman Chetty 'desired to C9>11 in. 
his loan. The ^-mortgage money, vit., 
Rs. 26.000, was furnished, from Plaintiff’s 
ancestral business alid.Plaintiff took over 
the title deeds from the mortgagee upon 
rfideeming the mortgage. 

In 1912 disputes arose between the 
partper% and the firet Defendant claimed 
to dissolve the partnership. He then 
arranged ^^sell the'Kemmendine mill to 
the second Defendant who carried on 
business as Hock Moh '& Co. The 
vendee advlanced Es. 25,000 which sum 
the first Defendant offered to pav back to 
Heng Hoe & Co. 

On the '7th January 1913, the Plaintiff 
wrote to the first Defendant demanding 
the Es. 26,000 and all arrears of interest 
thereon at Ee. 1 per cent, per mensem as 
due to him upon a mortgage of the 
Kemmendine mill, and received a reply 
that the amount had been offered and re- 
fused and later debitfd to the first De- 
fendant in the partnership accounts. 

Shortly afterwards the Plaintiff institut. 
ed as managing partner of Heng Hoe & 
Co. against the first and second Defend; 
ants a suit (Civil Suit No. 28 of 1913) for 
a declaration that the partnership still sub- 
sisted aqd for an injunction restraining 
the sale, aB^ing for no relief as mortgagee. 
The Plaintiff failed in both Courts and 
the suit was ^smissed. ' * 

On the ^nd May 4918, the Plaintiff 
brought the present sisit in the name of 
Heng Mob & Co. alleging that the first 
Defendant “ who was then the manag- 
ing partner of the said firm of*Hock Tong 
Aik ” borrowed from the Plaintiff the said 
Bum Es. ^,0Cl0 on behalf of the last- 


mentioned business and deposited with 
him the sai'd title deeds as security for re-* 
pa3rmen^ of the'tome at Es. 1-4-0 per cent, 
per mensem and "that no payment of prin- 
cipal and interest had been made and he 
tprayed for a mortgage decree for sale. 
The third Defendant was the vendee from 
the first, 

'A written sfalemerit of defence was put 
in by the first and second Defendants in 
which they, relied on the partnership 
agreement quoted above and pleaded inter 
alia as follows : — 

“ (4) The said partnership deed inter 
alia i)rdvides for the redemption of the 
mortgages on the said two oil-mills, out 
of the partnership profits, and these De- 
fendants state that on or about the 2nd 
November 1911, the first mortgage to T. 
A. Eaman Chetty was so redeemed, and 
the amount paid to T. A. Eaman Chetty 
was debited against these Defendants in 
the partnership account, and the partner- 
ship profits due to them were appropriat- 
ed towards the paymetat of same; T. A. 
Eaman Chetty on receipt of the amount 
due on the mortgage deed, duly executed 
a deed of reconveyance of the -mortgaged 
property to these Defendants on or about 
2nd day of November 1911. 

(6) In or about September 1912, 
owing to misconduct on the part of the 
Plaintiff, these Defendants dissolved the 
parti^ership business of Heng Aik and sold 
their two oil-mills to Hock Moh 4; Cp., the 
third Defendant for a sum of Es. 1,20,000. 
The Plaintiff thereupon filed a suit in the 
Chief Court of Lower Burma being Civil 
Regular No. 28 of 1913 for a declaration 
and injunction in respect of the said two 
oil-mills and the suit w4s dismissed. The 
Plaintiff’s appeal being Civil First Appeal 
No. 101 of 1914 of the Chief Court was 
also dismisied. These Dfrfendants cravB 
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leave to refer to the eaid proceedings 
.when produced in this Honourable Court. 

"6. These Defendants ideny that they 
ever deposited the title ^eeds of'the said 
oil-mills with the Plaintiff to secure the 
sum of Es. 25,000 and interest thereon at, 
Rs. 1-4-0 being the amount which had 
been paid to T. A. Raman ^ Chetty. 
These liefendants farther deny that any 
equitable mortgage charge or incumbrance 
was 'created on the said two oil-mills in 
favour of the Plaintiff. • 

‘ ‘ 7. These Defendants plead that *the 
title deeds of their two oil-mills were 
taken charge of by tl*e Plaintiff as manag- 
inw partner of the partnership* firm of 
Heng Aik in accordance with the articles 
of partnership.” 

The .third Defendant pleaded, that he 
was a purchaser in good faith without 
notice of any equitable mortgage. . 

During the pendency and before the 
hearing of the suit the first Defendant died 
and the present Rjespondents JMos. 1-5 
were brought on to the record in his place. 

The suit having* come on for hearing 
before the District Judge he delivered 
judgment therein on the 18th August 
1919, and passed a mortgage decree for 
Plaintiff for. Rs. 54,545 as prayed. 

The learned Judge treated the loan of 
Rs. 25,000 as an independent transaction 
effected by the first Defendant with the 
Plaintiff. But he explained that ” wheii- 
ever Heng Aik & Co. wanted money it 
used to borrow it from Heng Hoe &* Co. 
who in'tura borrowed it from Hong Moh 
& Co. (Plaintiff).” ^And added: “Heng 
Hoe procured Rs. 25,000 from Heng Mob 
.8ind paid to the deceased Chwa>Chwee Gee 
by a cheque, Ex. A. It must he remem- 
bered Heng Hoe and Heng Moh are the 
same because Yeo Kyee Sum is the pro- 
prietor of both ; only in the account books 
.tOB nazaes are entered differently.” 


Agflinst the said decree an appeal was 
preferred to^he Chief Coui^ of Lower 
Burma, and judgment was delivered 
therein for the present Respondents on 
the 12th July 1920, and a ^ecree was 
passgd dismissing the suit with costa. 

The learned Judges cepsidered the rela- 
tions aof the parties as they appear from 
the partnership agreement, and they refef 
to the litigation of 1913. They come to 
the conclusion; in view of Plaintiff's ac- 
counts and of the correspondence (on 
which the District Judge had founded an 
inference against th^ ’defence) agd of the 
Plaintiff s conduct^ that his eyd^nce as to 
the alleged equitable mortgage to him 
, odtild not be aCcepted. In arriving at this 
conclusion they said : — 

Heng Moh & Co. had advanced 
the money to the Defendant on an equit- 
able mortgage, it is incredible that Heng 
Moh & Co. s account should contain no 
word about this mortgage and have no 
note as to the deposit of the title deeds, 
^be ^I laintiff explains that the entries 
were so made by a mistake of his clerk 
but it is clear for some reason that if the 
firm of Heng Aik wanted money they 
went to their partner Heng Hoe and Heng 
Hoe would in turn go to Heng Moh and 
entries of this description would h% made, 
hj^r. Vertannes in the course of his argu- 
ment for the Plaintiff endaavoifted to make 
out that the accounts ought to-be read in 
an entirely different light and are^iot due 
to any auch mistake. But that is a belat- 
ed effort and is absolutely ccyitrary to the 
explanatihn that Plaintiff who, is a very 
shrewd man of business chase to put for- 
ward. It is important to ifotice also that 
throughout the correspondence that, took* 
place between the parties there is no re- 
ference in terms to an equitable mort- 
gage. The only explanation suggested is 
that the correspqn^nca did ifbt* iaki 
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^lace with Heng Moh bu? tooilc place with 
Heng Hoe, ^in explanation rwhicK is not 
convincing seeing that both firms were 
really one and the pame person.” 

Against the said decree the present ap- 
peal has been preferred by the Plaintiff in 
the ordinary comjse. 

Messrs. DeGruyther, K>. G., Kcnitorthy 
'Brown and A. M. 'Talbot for the Appel- 
dants. • 

•Messrs, Dunne, G. and G. S. San- 
ders for the Respondents. 

Their .LoRDsmps''Jt!DGMENT was deli- 
vered by» « , t 

Viscount Haldane. — Their Lordships 
are in a position to deal w*th this apy^ftl 
at once. 

The question is a short one. It is whe- 
ther an equitable charge was created in 
favour of the Appellant firm by deposit ,of 
certain title deeds to secure a sum of 
Rs. 25,000 with interest. The Court of 
first instance decided that such a charge 
was constituted. The Court of Appeal 
has reversed the decision. 

The Appellant was a money-lender and 
banker and he. also •carried bn business, 
under another firm name, as a merchant. 
His merchant firm entered into partner- 
ship viith one, Chwa Chwee Gee, who is 
now dead, but who is represented among 
the Rei^hdents. It was a business for 
the making and sale of oil. It is not 
necessary to go into the history of that 
business. •It is enough to say that there 
was an exiting mortgage on one of its 
mills for^s. 2^000; the mortgagee was 
presusg for bhe mdney and Ohwa Chwee 
Gee, who wai the other active partner in 
• tile nil firm besides the Appelli&t, went 
to the A^Mllant and asked him to raiee 
tin Bs. which wae nfeoMBftrjr to d!ie»t 

the mortgasps^’e olaim. Undfot Art. 8 
Hi the trtidee of paftaenhip betweCA 


the Appellant and Chwa Chwee Gee and 
the other persons in the firm, it waa 
provided that the mortgages to’which the 
mills were subject should be paid off out 
of the share of profits of Chwa Chwee 
rGee. The readbn for that w'as that Chwa 
Cbwee Gee and another* partner had 
brought^ the mills into the partnership 
subject to these mortgages, while the Ap- 
pellant, who had nothing to do with the 
mills, had brought in Rs. 60,000 of' capi- 
tal^ and if was only right that the mills 
should be cleared so as to put the Appel- 
lant on the same footing as Chwa Chwee 
Gee and the other ])artner. The articles 
of partnership provided, as has been said, 
that the profits of Chwa Chwee Gee were 
to go to pay oft' these mortgages. "When 
Chwa CJiwee Gee w'ent to him the Ap- 
pellant sent his clerk to the office of the 
original mortgagee’s lawyer, where the 
clerk paid off the mortgage and brought 
back the deeds and handed them over to 
the Appellant. Nojv it is not suggested 
that on tiiat occasion, when Chwa Cliwee 
Gee was present, th*ere was any verbal 
agreement come to about the mortgage. 
The clerk says that what was done was 
done the day before,- and the question is 
whether this is true. 

The Court of Appeal, differing from the 
learned Judge, has said this in its iudg- 
ment, at p. 68 of the record : — 

“ Having regard therefore to the e-vidence, 
oral and documentary, and to the undoubted 
faett of the case and the conduct of the 
parties, I am of opinion that Plaintiff has* 
entirely failed to prove that Defendants 
mortgaged the property in suit to him as 
alleged.'' ,. 

The view taken wad that this was a 
mere pattnertiiip transactibn, an advease 
from one parthear tcanother to be ffiiii 
off, ^ other adfeascet alzeftdy exMiif , 
oht of preflti, Wd theto tmi « ftaff gtm 
prospect of pntiti; i&dwfi, tt ii laa pB i li fi 
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that enough profits had come in to pay ofE 
everything. Whether that was so or not, 
it was a transaction which -miight ve’ry 
well have; been entered into hft^Ting re- 
gard to the state of tho businesli and to 
cl. 9 of the articles of partnership. 

The Court of Appeal# negatives th^ 
alternative vi^w that this was a transac- 
tion of mortgage independently between 
the Appellant atid.Chwa Chweo Gee, 
and they proceed . on various grounds. 
One. of these is an important admission, 
which it has been contended •was a mis- 
take, but still stands, made by the “Ap- 
pellant in cross-examination. He said 
he was manager of i.he firm in which he 
and Chwa Chwee Gee were jJartners, 
and that as such manager in chief he ^ 
** took charge of all books and papers as 
such,*’ that is, as manager of the partner- 
ship firm — ‘ ‘ I took charge of title deeds 
from Eaman Chetty,” that is, the original 
mortgagee, “ when the mill was redeem- 
ed*. The title deeds came to me because 
I lent the money as Heng Moh’s.” 
That may or may not be so, but ho said 
it was in the capacity of manager in 
chief of the partnership £rm that he took 
charge of the deeds, and this is borne 
out by the documents, which show that 
the debt is one which treated as a 
debit of Chwa Chwee Gee in the partner- 
ship accounts* both as regards the capital of 
Ks. 25,000 and also as regards the in- 
terest. 

Then there is another very significant 
fact, and that is that in the Appellant’s 
own Jtfooks, the books of his own busi- 
ness, which he, a shrewd man of busi- 
ness, as the Court of Appeal said, carried 
on as money-lender or banker, there is 
not any entry of a transaction^by way of 
mortgage, equitable or otherwise. What 
is found there fully supports the view 
that their Lordships take of the transac- 


tion, in regard to which they are in 
agreement with the Court of Appeal. 

Undfr th^se circumstance their Lord- 
ships conceive that the judgment of the 
Court of Apf)e^ was right and they will 
humbly advise His Majesty th|it the ap- 
peal^ should be •dismissed with costs. 

There was a petitioDt by the Respon- 
dentft to bring further proceedings on the 
record. Their Tjordships have not found 
it necessary 40 refer to those proceedings 
and the petition ’will be formally dis- 
missed and the Respondents must pay 
their own costs of it! . • 

Solicitors : Bramall and White 

for the Appellants. 

Solicitors : Messrs, Sandersons and 
f)rr, Dignams for the Respondents. 

G. D. M. 


[CIVIL APPELLATE JURISDICTION,]' 
Appeals from Appellate Decrees 
Nos. 2053 of 1922 

AND 

12 OF I92j. 

Promotho NaTH 
Mukherjke and ors, 
Defendants Nos. 1, 2 
« and 3, Appellants, 

V, 

Anukul Chandra 
Banerjee, Plaintiff, 
Respondent. 

Shebait— as to gift to an unhom person 
being invalid^ if applicable to sbebaitship — Pro- 
vision as to shebaituhip devolving on persons born 
after the ffeath of the founder ^Hereditary oharac- 
ter of sbebaitship— Dyfere/ice, if anyf between bare 
trusteeship g/nd tpisteeship with emxduTnents —Right 
of persons bom after death %of founder to main- 
tenance out of endowed ^operty ^here bequest as 
to Bbebsitship fads as *offendin^ against rule of 
perpetuities. ^ m 

A\ Hindu hy his Will made a gift of cer- 
tain valuable properties to*an idol and 
appointed several persons sb^baits of the 

3 - . 


Sdhkawabdt, J. 
Ddval, J. 

1924, 

Heard, lO, 11, 13, 
• 16 and 19, June. 
Judgment, 

21, July. 



18 


[VoL. XXIX. 


THfi CAtjCUTTA WEEKLY NOTES. 
PfiOMOTHo Nath Mukherjee v. 'Anukul Chandra Baner.tee. 


endowment and further provided that 
after the death of the aforeiaid ehebaits 
the seniorniost in age amongst th^ir legal 
heirs would “he the shebait •• 

Sield—That the principle' of law enun- 
ciated in the case of Tagorb v. Tagore 
(2) avd extended to an hereditary office 
and endowment^, by Gnanasambanda v. 
Velu Pandaram (3) that the gift Jto an 
sinborn person is invalid and contrary to 
Hindu law is applicabfe to the office of 
shebaitship. , * * 

That the office of shebait in the pre- 
sent case was hereditary and the condi- 
tion as to seniority of age did not deprive 
it of its creditary character and it made 
no difference whether the trusteeship 
carried with it any emoluments or not.' ' 
That after the death of the last of the 
persons horn before the death of the 
founder qualified to hold the office of 
shebait under the Will the bequest so fpr 
as it provided that the person senior in 
age amongst the heirs of the first shebaits 
shall succeed as shebait failed and the 
shebaitship reverted to the heirs oj the 
founder. 

Gopal Chandra Bose v. Kartick 
Chandra Dey (5) and Kdnjamani Dassi 
V. Nikdnja Bihari Das (10) followed. . 

As to the question whether persons 
born after the death of the testator could 
claim maintenance from the endowtd 
estate : * 

Held — That the directions given by the 
foundet as to management not being in- 
consistent\with the character o) a reli- 
gious trust recognised by Handv^s will not 
cease to he operative simply because the 

(2) L. B? I. A. Sup. Vol, 47 ; 9 B. L, R. 377 
(1S72). 

i , (3) L. R. 27 I. A. 69 : 8. c. I. h. R, 23 Mad. 
271 ; 4 0. W. N. 329 (1899). 

(6) I«L. R. 29 Oal. 716 (P. Of. (1902). 

(10) 20 0. W. N. 814 (1916). 


original provision as to the devolution of 
shebaitship ceased to be operative owing 
to succession to the shebaitship being 
varied.’ ^ ^ 

These’ were appeals preferred on the 
1st of August 1922, against the decree 
,of G. B. Mumford, Esq., 2nd Additional 
District Judge of Zillah,24-Perganahs, 
dated the 14th of Jul.y 1922, afi&rming the 
decree of Babu Upepdra Nath ' Biswas, 
Subordinate Judge, 4th Court of that Dis- 
trict, dated the 29th of July 1921. 

The facts of the case will appear from 
the judgment. 

In S. A. No. 2053 of 1922. 

Mr. B. Chakraba^ty {Counsel), Bobus 
Mohendra Nath Roy, Baranashibashi 
Mukherjee and Krishnalal Banerjee for the 
Appellants. 

Babus Ram Chandra Majumdar, Khi- 
tish Chandra Chakrabarty, Rishendra 
Nath Sarkar, Rama Prosad Mukherjee, 
Someswar Mukherjee, Gopendu Krishna 
Banerjee and Rupendra K. Mitter for the 
Respondent. 

.In S. A. No. 12 of 1923. 

Babus Brojo Lai ChUkrabarty, Rupendra 
Kumar Mitter, Bijan Kumar Mukherjee 
and Dharmadas Set for the Appellants. 

Babus Baranashibashi Mukherjee, 
Krishnalal Banerjee, KKitish Chandra 
Chakrabarty and Rama Prosad Mukherjee 
for the Respondent. 

The Judgment of the Court was as 
follows : — 

Ih S. A. No. 2063 of 1922. 

This appeal has been argued great 
length and with great ability and earnest- 
ness on both sides, but we do not regret 
the time occupied as the arguments at the 
Bar haveibeen of great assistance to us. 

The facts which haye given rise to the 
present case and several previous cases 
are that Plaintiff’s mother’s father, Bam 
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Kama! Mukherji, who died dn the 1st 
August 1845, shortly before iffis death, 
viz., on the 4th Februarf’1845, executed a 
Will by which; after providing for various 
annuities and legacies, h0 made a gift o& 
certain valuaWe properties to an. idol Sri 
Sri Goijal Jiu and appointed ])is wife 
Harada Sundari Devi and his three 
brothers Bam Kumar, Madhusudan and 
Chandra Mohan Mukherji shebaits of the 
endowments. As to future Shebaits ^ he 
made the following provision : — “ When 
you all have ceased to be, he who shall be 
of the Hindu persuasion and senicy in age 
amongst your legal heirs shall have the 
management conferred upon him.” We 
do not refer here to other provisions of the 
Will \v]iich will have to be considered in 
their proper places. This Will has been 
a fruitful source of litigation and aftei* the 
death of each shebait the assistance of the 
Courts has been sought for the construc- 
tion of the Will. H appears that of the 
four shebaits appointed under the Will 
Madhusudan was* the last to hold the 
shebaitship. In 1863 when Madhusudan 
was acting as shebait three of his sons 
Ashutosh, Mritunjary and Aghore institut- 
ed a suit against him and certain trans- 
ferees from him. and impleaded in the suit 
all the Heirs of the original shebaits — 
Jageswar, son of Ram Kumar, Kamini, 
daughter of the testator and Baroda Sun- 
dari, and Damayanti, widow of Chfmdra 
Mohan., The suit was for construction of 
the "Will, for declaration of trusts created 
thereunder and for having the unautho- 
rised alienations of the trust property de- 
clared inoperative. Kamini, the daughter 
of the testator and mother of <he present 
I'laintiff, denied the genuineness of the 
Will and further urged that it did not 
create any valid endowment. The prin- 
cipal Sudder Amin who tried the suit de- 
creed it in full, holding that the Will was 


genuiiA, that it created a valid religious 
endowment and that transfers were null 
and void. CJn appeal, by Kamini and one 
of the purchasers, this decree wfts affirmed 
by the High Court on the 16th May 1865. 
There was no further dispute till 1870 
wherf Madhusudan died. Then Kamini, 
the mother of the; Plaintiff, instituted 4 

suit in the first Court of the Subordinate 

• » 

Judge at Alipur for construction of the 
Will, for the determination of the nature 
and extent of th-e interest of the •idol 
Gopal Jiu in the ^^te of the testator, for 
the appointment^ of a proj^ej^ person as 
shebait and for other reliefs. All the 
tlfen existing heirs of the original shebaits 
were made parties to the suit. The Sub- 
ordinate Judge passed a decree in the 
suit by which he dismissed Kamini * b 
cjaim for possession of the properties by 
right of inheritance. He declared that the 
entire property of Earn Kamal had vested 
absolutely in the idol and appointed Ashu- 
tosh, the eldest son of Madhusudan. as 
shebait, Damayanti, widow of Chandra 
Mohan, and the senior member ^in age, 
liaving waived her vght to act as shebait, 
Kamini preferred an appeal from the de- 
cree of the Subordinate Judge to the High 
Court which allowed the appeal apd held 
tjiat there was no valid endowment, that 
the Will created a religious cHarge on the 
properties and that there was a devise of 
the surplus proceeds for the benefit of 
the hei^s of the testator and Itfs brothers. 
The matter was taken in a^Tpeal to the 
Privy Cotincil* and in 18^ their^Jiordships 
of the Judicial Committee ^reversed the 
decision of the High Court holding that 
the questions relating to the construction^ 
of the Will and the nature of the dedica- 
tion were fes judicata by virtue of the 
decision in the suit of 1863. They fur- 
ther held that Ashutosh tfad a^refe^eiltial 
right to shebaitship. The decision of the 
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Judicial Corpmittee is reported" sub- 
nominee Kamini v. Ashuposh (1). Soon 
after the decision of the ®IVivy Council 
Ashutosh died on the 23rd August 1888. 
Daraayanti who had previously waived her 
right to shebaitsJjip in favour of Ashutosh 
now laid claim to the office and as Kaemini 
resisted her claim, commenced an ac- 
tion in 1888 for constructionr of the Will 
and for the appoint merit of herself as 
shebait or of any other suitable person if 
her plaiin was disallowed. All the heirs 
of the original shchaii^ then living were 
made paipties to the suit. Kamini and 
Aghorenatli, one of the sons of Madhusu- 
dan, disputed her right and each claimed 
the office. The Court of first instance held 
that Damayanti was disqualified as she 
had once waived her right and appointed 
Kamini to the shebaitship. On api)eal, 
the first Appellate Court agreed in dis- 
missing the claim of Damayanti but held 
that Aghorenath had the preferential title 
to the shebaitship. Damayanti appealed 
to the High Court which held that* she 
being the senior in age among the heirs 
of the original shebai^s was entitled to 
the shebaitship despite her previous 
waiver. Damayanti accordingly held the* 
office till her death in 1905, when both 
Kamini and Aghore came forward to claim 
succession 4>o the shebaitship, Kamini 
brought a suit in 1906 for declaration of 
her preferential right to shebaitship 
against Aghore and the present Apjpellants 
who are Aghore’s brothers and succeeded 
in her up to the High Court. There 
^ were sevri^ litigations between her and 
Aghore and hir brothers but Kamini held 
Jhe shebaitship till her death in 1916. 
^he was succeeded in the office by 
Aghore wha acted as shebait <till his death 
in 1918. Upon Aghore’s death the pre- 

16 f. A, 169; B. c. I. L. R, 16 Cal. 

^ Jp3 (1888). 


sent controversy arose. On Aghore *9 
death no one arfiong the heirs of 'the testa- 
tor and his broth^s was left who was alive 
at the time of the testator’s death, all the 
•parties to this sffit having been born after 
that event. Plaintiff, there'Opon, institut- 
ed the pe’Gsent suit for declaration of his 
right and that of hig: brother (Defendant 
No. 23) to the shebaitship of the idol on 
the ground tliat On tlie death of all the 
persons living at the time of the death of 
tlie testator the office of the management 
of tlie endowed property reverted to the 
heirs of^ the testator.^ He further prayed 
that if the above contention was over- 
ruled he should be appointed as shebait 
being senior in age among the heirs of 
the original shehaits. This latter claim 
has been dismissed as it has been found 
that the Plaintifif is not senior in age. to 
Defendant No. 1, and we need not conjsi- 
der it any further. As regards the Plain- 
tiff’s first contentio 4 both the Courts 
bel6w have given effect to it and decreed 
the suit. 

The Defendants Nos. 1 to 3 have ap- 
pealed and it is contended on their behalf 
that the view of the law taken by the 
Cuurts belo\^ is erroneous. Some other 
points have been raised which we will con- 
sider later, but the main question on 
which the decision of this appeal hinges 
is whether the principle of law enunciat- 
ed in the case of Tagore v. Tagore .(2) and 
extended to an hereditary office and en- 
dowment by (inanasambanda v: Vein 
Pandararn (3) and now firmly established, 
that the gift to an unborn person is in- 
valid and erntrary tp Hindu law, is applL 
cable to tfie office of shebaitship. 

It is first argued that this question is 

(2) L. R. I. A. Sup. Vol. 47; 9 B. L. R. 377 

(1872). 

(3) L. R. 27 I. A. 69 : s. c. I. L. R. 23 Mad. 

271 ; 4 0. W. N. 329 (1899). 
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affected by the principles of res* judicata 
in view of fhe previous litigations to 
which the Plaintiff’s motheFTfamini was 
a party. It is said that the Will of llam 
^ Kamal has been construdfl on several 
occaBfeua spceiisiH^ by their Lordships of 
the Judicial Committee in Kamir^ v. 
Ashutosh (]) who at page 116 of the re- 
port observe that it was decided in the 
suit of 1863 that “ the Will was wholly 
valid and passed the entire esiafe to the 
idol.” It is argued that the words 
“wholly valid” must be taken to mean 
that all its provisions afre valid including 
the devolution of the shehaitship on per- 
sons unborn at the time of the testator’s 
death. The questions raised in the suit 
of 1863 by Kamini were that the dedica- 
tion was illegal and invalid and that at 
the most it created a religious charge au 
the secular properties of the testator and 
their Lordships say that in that suit it 
was decided that the Wjjll bequeathing the 
properties to the idol was valid to th© 
whole extent of the iJequest and that the 
idol took the entire estate.* The present 
question was not .under consideration 
either in the suit of 1863 or of 1880, there 
was no issue on this point and* there was 
no decision express or implied of this 
question. In fact the present controversy 
had not then arisen and there was no 
occasion or necessity for considering it. 
The ^sppte for the first time arose in 
1918 after.Aghore’s death. We may note 
that the* Will does not expressly say that 
the shehaitship will also devolve on the 
heirs of the oyiginal shebaits not in exist- 
ence then. It contains a geneipl provi- 
sion that the office shall devolv# on the 
heirs of the shebaits ‘appointed under the 
Will. Plaintiff claims that this provision 
has now been exhausted and the shebatt- 

(I) L. R. 16 I. A. 159: s. r. I. L. B. 16 Cal. 

103 ( 1888 ). 
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ship will liencWh follow tlia estate of 
inheritance. ^ 

It is next conlen^ded, ^o distinguish the 
decision of the Judicial Committee, of the 
Privy Council in Ctyianasambanda v. V^Tii 
Pandaravi (3), that the ofliise of shebail 
in the plesent case* is not hereditary inas- 
much as the condition of appointment is 
that the succession to the office depends 
on seniority of age and^wol on heirship to 
any particular person. The argument is 
ingenious but not soi^nd. The shebait 
succeeds to the offi^^^>^ecause he is heir 
to one of the four original trusto^i*, The 
Appellants for instance claim to be ap- 
p^^idihd shebaits because they are the sons 
of Madhu Sudan. The testator laid down 
two qualifications for the shehaitship — 
heirship to one of original trustees and 
seniority in age. The Will expi-essly says 
that the shehaitship shall devolve on the 
heiis of the first shebaits. It is possible 
that immediately on the death of a shebait 
his son may not succeed to the office not 
being senior in age, but it is equally pos- 
sible that be may happen to be senior in 
age and succeed his father on the latter's 
death. In our judgment it cannot be said 
that the shehaitship in the present case 
is not a hereditary office. 

IJhe next point raised is that .^s no 
emolument or interest in profierty is 
attached to the office in this case it is not 
within the rule of G nanasamhanda* § case 
(3), The« facts of that case • properly 
scrutinisedlwill show that the office there 
did not cafry \^ith it an^^ pfecumufy in- 
terest. In fact the <xover 0 ^l€^ had 
taken charge of the temple %iid the en- 
dowment and subsequently released them 
in favour of Vein Pandaram, grandfather 
of the Plaintiff in that case. That Vein 
executed an agreement by^ which he 

(3) L. B. 27 I. A. 69: 8. 0. I. L. B. W^nd. 

271; 4 0. W. N. 329 (1899). 
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imdertook to do the jteep/.he temple 
in repairs* and pay the/ Government reve- 
nue. There is no mention of the mana- 
ger making any 'profit out of the raanage- 
Jdjent. ’ In their judgment the Judicial 
Committee have nowhere referred to the 

P ^ 

peculiar character of the heredit^y office 
there which attracted the operation of 
the rule in Tagore/ case ,(2). They hold 
that Art. 124, Limitation Act, applied to 
the case and then\)bserve that the rule in 
Tagore case (2) applies equally to an here- 
ditary office as tC/M"^. fjift. Art. 124 of the 
liimitation Act prescribes the period ^)f 
limitatibii applicable' to a suit for the re- 
covery of an hereditary office vvithout 
makin^j any distinction between an office 
carrying personal benefit and one which 
has no gain attached to it and which the 
learned Counsel for the Appellants calls 
“ bare trusteeshi]).” We have not been 
referred to any authority either in the 
texts of the Hindu law or in decided cases 
that there exists in law any difference 
between a so-called “ liare trusteeshi]) 
and a trusteeship carrying enioluinents. It 
is however argued tliat tliere are thj-ee kinds 
of endowment, (if where the whole pro- 
perty and its income are devoted to the 
idol, (2) where ])i’operties arc dedicated to 
the but a iiortion of the usufruct is 
given t^) beneficiaries including *the 
shebait^ and (3) wliere secular property is 
charged with expenses of the worship of 
, th^^idol. It is submitted that the endow- 
ment inUhe present case belqfigs to the 
first ^ss,«^jnd, as held « by Judicial 

Commmi^in tJ^iie jjase of Vidya Varuthi v. 
Balusami /tiJiyar (4), a shebait is a mere 
manager and has no right or estate in the 
endowed property and therefore the law 

(2) hj. R. I. A. Snp. Vol. 47 ; 9 B. L. R. 377 

B- 4*8 I. A. 302 : r. I. L. R. 44 Mad. 

^ 831 j 26 0. W. N. 637 (1921). 
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of gift to an unborn person should not be 
applied in the case of shebait. This argu- 
ment virtual^, invites us to revise the 
correctness of the decisions of the Judicial 
Committee in Gnanasambanda*s case (3) 
as also in the case of Goj^^Ohandrg^BoSe 
v. Kartick Chandra Dey (5), whicli we are 
incompetent to ,do. The case of Gopal 
Chandra Bose v. Kartick Chandra Dey (5) 
affords a valuable guide for the determina- 
tion of the present controversy as the facts 
of that case are to a great extent similar 
to those of the present case. There a 
Hindu testator created an endowment and 
directed that shebaitship should be held 
by his wife, after her death by his son 
and after his death by the testator’s 
daughter and her husband and their male 
children. It was held that on the death 
of the last surviving son of his daughter, 
the succession to shebaitship failed and 
the shebaitship reverted to the heirs of 
the testator. The arguments pressed in 
tills case were also advanced in Gopal 
Chatulras case (5).^ The Division Bench 
of this Court, *whose decision was approv- 
ed and upheld by the Judicial Committee, 
observed us follows 

“ It w^ contended before us for the 
Kespondent that we are not dealing with 
an actual bequest or gift of immoveable 
property, but only with the appointment 
of persons to superintend and manage the 
pagoda. It would appear, however, from 
tile observations of their LordsHips of the 
Judicial (Committee of the Privy«> Council 
in the case of Gnanasambanda Pandaram 
V. V vlu P andaram (3) that the rule in the 
Tagore c^se (2) is applicabfe to a heredi- 
tary offline and endowment as well as to 
immoveable property/' This, in our 

(2) L. R. I, A. Sup. Vol. 47; 9 B. L. R. 877 
(1872). 

(3) L. R. 27 I. A. 69 : ii. o. I. L. R. 23 Mad. 
271 ; 4 0. W. N. 829 (1899). 

(6) I. L. R. 29 Cal. 7l6 (P. 0.) (1902)* 
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judgment, supplies a conclusive answer to 
the Appellants’ contention. 

This being the view we take*^f the 
decisions of^e Privy Councikand the law 
laid down Hy it, it is not necessary 'to re- 
fer to the several cases of this Court to 
which the learned Counsel for the Appel- 
■ ^ ii iii hna attention in support 

of his- argument. But we propose to refer 
briefly to a few of them which apparently 
'fsTvour the Appellants’ contention. The 
first case, is Bisseswar v. Bhagabati (6). 
In that case a Hindu Will provided that 
the senior in age among the lineal des- 
cendants and heirs of the testator was to 
take charge as shebait ofsthe trust property 
dedicated to the worship of an idol. It 
was contended that possible and not actual 
events must be taken into account and 
that following the rule in Tagore case 
(2) and Gnayiasambaiida' s case (3) the 
gift was bad ab initio as the senior in ago 
amongst the lineal descendants might not 
be in existence at the death of the testator. 
It was in shoi-t argued that as the bequest 
would fail at a future time the whole o£ 
it is bad in law including the bequest m 
favour of persons living at. the testator’s 
death. The learned Judges held that it 
is not so and- that such directions are 
common enough in Hindu Wilis and they 
did not think that there was anything 
contrary to Hindu law in the provision. 
The parties in that case were all alive 
at the time of the testator’s death and 
the ju^ment of the Court so far as it 
jlated {whe validity of the bequest 
tween# parties to the suit is quite 
But if the learned Judges intends 
ictfd that the bequest in favour of 

(2) L. R.11. A. Bap. Vol. 47; 9 B.\.| B.^ 377 

( 1872 ). 

(3) L. R. 27 I. A. 69 : 9. c. I. L. E. 28 Mad. 
271 ; 4 0. W. N. 329.(1899). 

(6) 8 0. L. J. 006 (1906). 


unborn jlrsoM was also good they went 
beyond tlfe scJbe of the suit and their 
observaticga n^^ be regarded as obiter 
dictum and in conjflict with the law as 
laid down by the Privy Council. But as 
one of the Judges ivfio decided this case, 
Macleajp, C. J., wafs a party to the case-^ 
Gopal Chandra Bose v. K<\rtick Chandra 
Dey it may he fairly presumed that 
the learned Judges meant to hold that the 
bequest as betw^een tho parties to the suit 
was valid and binding, ^d it was not bad 
because at some future time it might fail 
for illegality. 

The next case on^^iich reliance is 
placed is Mathura hath v. LakJ^Narain 
(7). There the testator had empowered 
hi3 Vv^dow to apjioint a shebait in succes- 
sion to her. She appointed a ])er8on who 
was not in existence during the testator’s 
life-time. The contention w^as that ac- 
cording to the rule in Tagore case (2) the 
bequest authorising! the widow to appoint 
a shebait who possibly might not be in 
existence at the time of the testator’s 
death is illegal. The learned Judges held 
that that rule did not apply in that case. 
Eichardson, J., at p. 430 in giving his 
reasons why the Tagore case (2) did not 
apply observes that the testator might 
have empowered the Civil Court, instead 
of the widow, to appoint a shebait and the 
choice in that case need not hav^been 
restricted to persons living at th/time of 
the testatoli*’s death. The ratio of that 
decision is that where appointment to 
shebaitshij^ is to be made by npmjjjaAicn 
the rule oi^Uaw governing dir^eflras in a 
Will for appointment of an unbjjpt per- 
son designated or of desi^gpirft^ class 
will not apply. In Rambrahn'n Chatterjee 

(2) L. R. 1. A. Bup. Vol. 47; 9 B. L. R. 377 
( 1872 ). 

(5) I. L. 1^29 Cal. 716 (P. (1^2). 

(7) r. L. R. 50 Cal, 426 (1922)'; 
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V. Kedar Nath Banerjee (8) tl a question 
was whether daughter’^ so] s of the 
Hlounder who were not ijyexisti ance at his 
;4®ath were entitled t(^^share in the bhog 
W offering to the iddt*. 'It was held that 
share in the hhog\not being interest in 
;jjij>perty is not subject to the rule in 
Tug ore case ^.3). 

In Jotindra Mohon Mondal Ghana- 
shy am Chowdhmy (9) an annuity was 
given by the testator to Jliis daughter and 
absolutely to he,r scfti V^ho was not then 
born. The learn*^d Judges held that an 
annuity may be" given to an unborn per- 
son under the Hli.iju law. 

We are of opinioff* that none of the 
cases S^'ed by the learned Counsel for the 
Appellants has any beaVing on the' present 
question. The learned Judge of the Court 
of Appeal below remarks that the office 
of shebaitship in this case carries with it 
the right to hold and manage properties 
belonging to the idol^and so the ap^int- 
ment as shebait may be sa’ 1 to create an 
interest in immoveable property. This 
view is not without justification. It is 
®^8S®sted by the Respondent that a sufiB- 
cient profit is left to tlie shebait of the 
idol. This is possible considering the 
frequent scramble* for the ofiBce since the 
death of the testator. But we express^ no 
opinion on this point. 

A^ter a careful examination of the 
authoi^ijes we have arrived at the conclu- 
sion that after the death of Aghore the 
bequest, so far as it provides that the per- 
Senior in age among the heirs of the 
first shtihmts should be appoi^ed shebait, 
fails^^d hold on the authqfity of Gopal 
ChanmoKi^os&v^^Karttck Chandra Dey (5) 

(2) 1-5 R. T A. Sup. Vol. 47; 9 B. L. B. 377 
(»872). 

(5) I. L. K, 29 Cal. 716 (P. 0.) (1902). 

36 C. L. J. 478 (1922J. 

(9) l.Jj. R. 60 Cal. 206 (1922). 
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and Kunjamani Dassi v. Nikunja Bihari 
Das (10) and other cases that the shebait- 
ship reverts to the heirs of the founder 
Raiii«^amaJ Mukherji. It js not disput- 
ed that th^^laintiff and tl^ Defendant 
No. 23 are the heirs of Ram Kamal. 

Lastly, i(ij is contended that as the 
idol was established ^by the jijptJxer 
of Ram Kamal who founded present 
endowment for ^ the worship of that 
idol, according to Hindu law, the 
succession to the shebaitship , of the 
idol which would include the manage- 
ment of the properties endowed by 
Ram Kamal, should descend to the 
heirs of Ram Kamal’s mother and reliance 
is b^^ced for rliis view on the case of 
Ana>nda Chandra Chakravartty v. Brojolal 
Singh (11). Hence the Defendants Nos. 1 
to 3 being the heirs of Ram Kamars 
mother are entitled to the shebaitship in 
preference to the PJaintiB?. Thip pdint 
was not taken in either of the Courts be- 
low nor does it appear to have beenl men- 
tioned in the pleadings. As determina- 
^tion of this ques'eion depends upon ques- 
tions of facts, we do not think, we will be 
justified in allowing the Appellants to take 
it at this stage and as a Court of second ap- 
peal we are not in a position to consider 
it. We ^may mentioii'one fact to show 
that we are not competent to deal with 
this matter. There is ho -evidence that 
the idol was consecrated by Ram Kamars 
mother. In the translation of th^ Will 
which is to be found in the report of the 
(^se of Kamini v. Ashutosh jRf ‘ certain 
vernacular words have been /mQslated/'aa 
“ Thakur Gopal Jiu consecrated h^my 
mother. * ' We have looked inter tlfe Ben- 
gali do^ment and we do \iot find that 

P) L. R. 15 I. A. 159; g. c. I. L, R. 16 Oal 
103 (1888)..’ 

(10) 20 0. W. N. 314 (1916). 

(11) I. Tj. R. i3D Cal. 292 (1922), 
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akm i« ■wx^ Italic ^ meat^i^ 
bjaft in the ^ 

** I$hK^«r ’* wiiloki m»y iadicate JJod at a 
4aad |ia^. fZ%e Ap^lafita j^««tiat 
Bam Bamai’s mother w^^dleadi at the 
tijne of the Will; the Beapondmkt denies 
it and there is nothing in the Will to 
hillfljj^ti^atii»was dead at tnat time. In 
the|?^riBn11fiSnSnceB we are unable to 
allow the Appellants to raise this p«Jint in 
*e«Ci^d' appeal. 

In tj^e^iew we have expressed this ap- 
peal fails dnd is dismissed with costs to 
the Plaintiff. . 

A cross-appeal is filed by the Plaintiff 
a^inst the order in the decree of t^ie first 
Court, confirmed by Vhe decree %f the 
Additional District Jud^, whereby his and 
his brother’s possession of the shebaitship 
and property is declared to be subject to 
the rigEfs of the Defendants and mem- 
bers of the family of the original shehmts 
to reside in the Kidderpore house, to re- 
pair 'it if necessary, to get maintenance 
out of the offerings to the idol and to en- 
joy certain other rights. ^ 

Appeal No. 12 of«1923 is filed by the 
pro formd Defendant No. ^3, the brother 
of the Plaintiff, against this declaration. 

In cross-ap^al i^s urged on behalf of 
the Plaintiff ^^!jr‘''ihe principle of the 
Tagore case that these provisions 
have lapsed ‘sidoe' 1880 and anyhow can- 
not enure to the benefit of the younger 
members, not in existence al the time the 
testator died. 

ItTs {aged both by the *AppellMit8 (IJe- 
^Bdaii|pn%>s. 1-8 in the lower Court) and 
by^l^ae of the pro fonmA Bespondents (De- 
fendS&tff Nos. 12-16 and 16-22) that this 
fiwttMT was iheady decided by the Privy 
(^tmoU in restoring the of the 

Subordiimte Judge Ip the case between 

m If u. 877 

(189% 


8ubor|mlte Jldw bad held, that these 
proviaionf in MkWjll wsfe. ifa^„ , The 
prepe^ u *ha%of'.the i4ola«)d% 
ehebaits get no prpAriy for jHieir 
sive use by virtue^ their, oSl^. The 
property u with the idol and ^^5^ 
in the Will, as to how the booths «^y|l be 
spent is not bad. * In i^riding this point 
in the suit 9 f 1880 the learned 
nate Ju^e sai^ 

“ It is contended for* the Plaintiff thaS 
those persons only whcawere bom at the 
time of the testator’s^ath, are efltithd 
to maintenance fro|i6 the estate, and not 
those who were bom afterwaish. This 
cogjpi^n is based on the principle laid 
aown in the Tagore case (2), vie., tha t 
no gift to an unborn person is valid. The 
Will virtually made no gift to any unborn 
person, the entire gift was to the idol, 
who was to have his daily bhog which 
ordinarily is distributed to the poor and 
needy or to Brahmins without any in- 
quiry whether they were bora during the 
testator’s life-time or not. That is the im- 
memorial custom of the Hindus im charge 
of the endowed ‘property. The testator, 
alive to the proverb *thst charity muat 
begin at home, preferred his blood rela- 
tions including their future descendants 
as recipients of the prosad than oiali-dom 
beggars or Brahmins. 

The five brothers and their descen- 
dants who by the Hindu law are entitled to 
maintenance from them, are all entitled 
to the p^sad of the idol as ‘i'e^ 

side in t^e :^ddeipor6 boirijeTthey are 
also entitled to their poiia ^^mUSuriage 
expenses as well as the cbarj^of the jAr- 

(I) L, E. 16 1. A. 169: •. 0. 1, L. B. 16 OaL- 
103 ( 1888 ). • 

0) L. A, Sail. TttL 47i • Zi. B. 877 
(187% 
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tomaHce of their parent srd Ihs to the 
Hxteot of their cerem<pial bart. The 
income of the estate beiv^ tojpilly inade-, 
C|uate to meet all the^ecessary expendi- 
tures, all secular chhrgtes like marriage 
portion, dower, '^orUn the shane of orna- 
•#»^nts*or the like should not be made from 
the dehutter fonds.** 

^ The Subordinate Judge’s ordejr though 
not approved by* this Court was restored 
by the Privy Council ai^d so the matter 
catinot be re-oipentd.‘ Learned Counsel 
also relied on th^ principles laid down in 
the case of Rambrahma Chattcrjee v. 
kedar Nath Barfcciiee (8), where it was 
laid down that ‘ ‘ a ^founder who is com- 
petent‘^d provide for the government and 
aidniinistration of a trust can give-a-^irec- 
tion for its management which is not in- 
consistent with its character as a religious 
and charitable trust. The test of each 
case is whether the direction given by the 
founder is inconsistent with the nktiire 
of the endowment as a religious and 
charitable trust or is a colourable devise 
for the evasion of the law against perpe- 
tuities.” The learned Subordinate Judge 
in 1880 found that the directions were 
not inconsistent with the character of a 
religious trust recognised by Hindus and 
with this opinion we agree. The dic-ec- 
tions as to management will not cease to 
be i^rative simply because the original 
proviwfecs as to the devolution of’ the 
shebaitship cease to be operative owing to 
succession to the shebaitship being varied. 

Tlie cross-objection ip therefore dis- 
miSecHkifli costs to each set^of Respon- 
dent^ app^ing three in e.11. e 

Appe^l^o.*12^of 1923 really raises the 
Same poim'jin a different form. The Ap' 
pellant is pro formA Defendant No. 28 in 
the first Court, brother of the Plaii^tiff. 
raised certain issues tu that Court 

0) S0^J.L.J. 478 (1022). 


which were decided against him, it being 
held that his claim which as we have oaid 
above ii^ similar to the claim in the crdss- 
objec^xon isjjarred by res mdfcatOr— a ’find- 
ing upheld by the learned Additional Dis- 
trict Judge. 

The argui;pents in his appeal are, how- 
ever, different. Without going into-^ha 
merits of the claim that the diredtldhs as to 
the \\Be of the income accruing to the idol 
are good and valid, his arguments* si the 
bar are — f 

1. Th^t he is an heir of Kamini, whose 
interest in the estate arose, by virtue of 
the terms of the Will : he now claims by 
inheritance from the original testator 
through his motl 3r Kamini and Kamini in 
the previous suit did not claim as he does 
now by inheritance. Hence the nilipg in ^ 
Katamar Natchiar v. Raja of Shicaganga 
(12), which lays down that a reversioner 
would be bound by a decree fairly and 
properly obtained against a widow has no 
application in his case. Kamini's posi- 
tion in the previous litigations was that 

of a legatee under the Will with a chance 
of becoming a shebait; he is an heir of 
the testator through Kamini and is not 
bound by any decision to which Kamini 
was a party in anoti^r capacity. 

2. TheijB was no de^islra in the case of 

1863 on the question g6w in issue, that 
suit was confined to the * genuineness of 
the Will and the right of Ashutosh to see 
that its provisions as to the corpus of the 
property were carried out. The Privy 
(council decision of 1888 nnlyt’*’ ’ dec la^^d — 
that the decision on these were ^ 

judicata. It did not decide anytnmg 
more. 

The ^ond point may "be considered, 
first, appears to us to be based on t 
misunderstanding ^ what the Brivy 
Council decided in the cese, 

(12) »M,i. A.s38asda^ 
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Th^ advice which the Ju^ici|i^(»om- 
mittoe Her Majestvwas that the 

appeal of the Plaintiff in th^ suit wholly 
fails and the, cross-appeal wholly succeeds. 
TheHigh Court ought to have dismissed 
tC^(|j|iiia4^^^'lhem with costs. Her 
Majesty ii^ Council decreed accordkigly. 
^|he decree of the Shbordinate Judge 
rewoflid^y the order is in these words - 
Ordered. * ^ 

•' That the Plaintiff’s claim to get the 
estate of her deceased father Earn Eomal 
Moakeriee by right of inheritance be dis- 
missed, as well as her cl||im to be thtasole 
preferential shebait of (^pal Jiu Thakur. 
It is hereby further ordered, that the en- 
tire property of Earn Komal, deceased, 
haTing.A^plutelv passed to and been vest, 
ed in ihe said Thakur, Plaintiff’s claim to 
a paction of that estate be also dismissed! 
"i^Ss-jfurther declared that the heirs and 
descendants cff the five brothers, namely, 
Earn Komal Mookerjee and of his four 
brothers. Earn Kuma^ Mookerjee, Madhu 
Sudan Mookerjee, Chunder Mohon 
Mookerjee and Dino Nath Mookerjee who 
are by Hindu law entitled to maintenance 
from the said 'Tkc g .p efBonB, shall be en- 
titled to participate in the daily’prosad of 
Gopal Jiu Th^kurVas well as to reside in 
the Kidderpore dwelling house. It is 
further declared, that the expenses of the 
religiotis portion only of the ceremonies of 
sradh of parents of the aforesaid peih 
Ytte, of tl^imarriages of their sons and 
■3aa||hterff, gfid of the Jognapobita cere- 
moni^yh^.ll be defrayed out of the income 
of the dehtttteir. estate, but on no account 
shall the said income be used in1|^asting 
Brahmins, etc., and other secular olSces 
® connection with th^ oetemonies. It is 
lereby alee dedapMl, tiiat the said dwell- 
Dg houae, along the other pro- 
perties of the ii^tior. ahaU be under the 
ontrol md d the ehehdt for 


le being 


:V 


who shall Ibok to the 
necessary repaun 9 the building as next 
in importance to the J daily worship of 
Gopal Jiu Thakipr and distribrftionof 
Prosad So the members of the family. 
shebait for the time being ’*shall strictly 
carry out the other provisions of the Will 
concerning Durga Puja, the celebration of ^ 
Dolejatra, Eas, Hindola and Nandotsub. 

If sufficient funds should not be forth- 
coming from the estate for their due cele- 
bration, then the reli^jjtws portion of tlfe 
ceremonies, viz., th^ Pujas, etc., shall 
alone be performed* The Hifsndant 
No._,^,J)amayan^i*Debi, who has the pre- 
fefential right to be .shebait having de- 
clined to accept the duties of shebait, the 
Defendant No. 1, Ashutosh Mookeijee, as 
the next senior member of the family sliall 
conihict all tlie duties in terms of the Will. 
The Plaintiff shall pay to the Defendants 
Nos. 1, 2 and 3 one set of costs according 
to the schedule. The Plaintiff and the re- 
maining Defendants shall bear their own 
respective costs. The costs incurred by 
the Defendant No. 1, Es. 10 and those in- 
curred by the Defendahts Nos. 2 and 3, 
Eth,2-8 annas, and the one set of Vakil’s 
fees payable by the Defendants Nos, 1, 2 
and 3 in proportion to the claim amynt- 
ing to Es. 899-14 annas, and ^merest 
thereon, i.e., on the entire amount afore- 
said from this day to the date of realiza- 
tion, shall be paid by the Plaintiff at the 
rate of 8 atluas per cent, per monUbf**'* 

This is t^ decree which H^ Mmesty 
in Council adopted. It is over 
old and no one has ever sugge^d befure* 
that it was not justified by the judgment 
of the Judicial Committee and it cer- 
tainly cannot b| challenged befoif us. 

2. The first point needs littl^v^gument. 
The whole of the then bene.^ 

fioiari^ were before the Court in ISfiTaS^ 
in 1880 (in the latter ytar inclu<£ng th^ 
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present Appellant) and^/ Applllant can- foundg^t^n oj the assessmenl “ mrote oul 
pot under any 'princifi^s, urge that he is of the. order” for assessment as eontem- 
not bound by the«de^ee of the Privy Coun- "" "" ^ -•* *— 

of i888. But apikj from any thing 
we have only to add that in csonsidef- 
ing the appeSl and cross-appeal we have 


come to a decision that the "property 
does not belong either to the Plaintiff or 
the Appellant. It b^loug*s to the idol and 
this Appellant is* only a shehait, nor an 
owner — a trustee for the idol bound to 
darrj^ out the t, J^^rust which we hold the 
testator had full po^jr to make. 

This-uppeal is therefore dismissed with 
costs. One set divided^ between the three 

‘Mi m 

sets of Respondents. 

S. C. M. 


(CIVIL RCVISION^L JURISDIGTIONO 
Rdlk No. 478 of 1924. 

Nirmal Kumar 


SUHRAWVRDY, J. 
Chakuavarti, j. 
1924, 

Heard, 15, August. 
Judgment, 

28, August 


Singh Nowlaksha, 
Petitioner, 


The Commissioner of 
Income Tax, Bengal, 

Opposite Party. 

Income Tax Act (XI of 1922)^ secs, 22, 

66 (2), 66 Non-compliance with sec. 2S (2) — 

(iue^on not raised at the time of assessment, if may 
he , 

Where the Income Tax Officer^ dis- 
believing the return filed by the Peti- 
tioner under sec. 22 of the Income Tax Act, 
h assessed the tax gpayable by 
him. udi^out serving upon [lim a notice 
as by -33, cl. (2) of the Act arrived at certain figures on tl jg y^iterialfl 

giving xim ah opportunity to produce available and made his assessment, 


plated by s^. 66 (2) although it teas ndi 
referred to in the judgment of the Income 
Tax Officer assessing the Petitioner to 
tax complained o/. ^ ^ - - " 

This was a Rule obtained^ upon'' an 
application undet sec. 66 (3) ..pf Jbhe .. 
Indian Income Tax Act agaij^ an 
order of the Commissioner Income 
Tax, Bengal (Mr. W. Prentice, I-* C. S.), 
refusing to refer certain questions of law 
for opinion of the High Court, under<^c. 
66, d. (2), of th^, Act. 

The facts of t^e case as stated in the 
order of the Commissioner, dated the 19th 
March 1924, were as follows. The appli*' 
cants by an order, dated 16th 1923, 
were called on to file a return under sec. 

22 (2) of the Income Tax Act by 26th June^ 
1923. They failed to do so, and-^^evefal 
times applied for time. Finally on 11th 
October 1923 th^ filed a mtum and pro- 
duced certain accounts which were ex- 
amined on the 12th October. On the 13th 
October the Income Tax Ofl&cer passed his 
assessment order in which he stated amon^ 
other things : ‘ ‘ TT3fe<vbP«^B are unadjust- 
ed and in some instancee' the sale figures 
have not yet* been .tfwalled. Profit and 
loss accounts have not been made up and 
the balance taken to capital account. No 
balance sheet has been drawn u^. The 
accounts being unadjusted 1 JsAve calcu- 
lated profit as follows." T^reaftery ilff* 
dealt with the various kin(re ot bus^^ew 




evidefice fn suppdrt of his case, and Peti- 
tioner's application to the Commissioner 
to refer the question to the High Court xoas 
refused tj: 

. . He ,)j^<^atf>pplication to the High Court 
gilder sec. 66 (3) of the Act — That the 
question which challenged the very 


Ag^st this assessmient the assessee ttp- 
pealed to the AKiatant Commissioner. 
Burdwan. The appeal was filed cut the 
9th November and •was fixed for 14tli. 
January. On that date the Assesseea ip- 
peared and asked tor an ■ adjoimnaeiit 
which was ' granted till the Jsnuaty 
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Nibmal Kitma® Singh Nowlaksha ». The Com 

1924. , On that date the Aswaig®? Com- Gover 
missione^heard the appeal andmfs order 
included the following : Gour* Mohan 

Sarkar gomostha appears with pleader 
Babu Shamlal SarW and produces ac- 
not yet ready. The pro- 
fit: and loss accounts for any of different 
(si^ bifeinesseB is net yet ready, far from 
a combined account of Profit and 
Lo^^'..iphere are no J^tcha books pro- 
duqed nor is there any accounfrin the name 
of ^he proprietor or malih gior ‘any 

^apital account The pleader 

presses for another .adjournment at this 
stage to complete aiy adjust the Accounts 
for the last year wnich closed about 10^ 
months ago. ... No regular matkhata is 


sioner of Inco^ Tax. 


Income Tax, Bengal. 
iPleader, for ’the Commis- 

The Judgment^p'the Court was as 
follows : — • 

Chakra VART i, ,T. — Th^s Eule arises out 
of an application under sec. 66, cl. (3) of 
the Indian Income Tax Act, XI of 1922, 
by an assessee under that Act. ' 

The assessed Wefs a^essed by the Income 
Tax Officer on the l^th October 1923. 

There was an jJppeal by him to the 
Assistant CommispjSner of the ^ange 
Burdwan and tMs appeal was dismissed 
on tlie Slst Januifl-y 1921! 

assessed then made an application, 
after the required deposit, to the Commis- 


T ^ , uvy uiic V->UJLU 

emiytept for the branches ” sioner under cl. (3) of sec. 66 of the 

1 1 ■ j 'I i 1 ^ 1 ........... - j 1 • 1 . 


AKcomingly he rejected the appeal 
The Commissioner was asked to ^refer 
. lo t he High Court 10 points of law which 
were said to arise out of this appellate 
order of which point (d) only is material to 
this report. On this point the (lom- 
missioner observe as follows : — 

‘ ‘ Point (d) refers to the alleged absence 
of any notice under sec. 23 (2). But this 
point was'sneroj.iaised before the Assistant 


- Act 

praying that he might refer to the High 
Court a question of law which he submit- 
ted arose out of the proceedings but the 
Commissioner refused the application on 
the 14th March 1924. 

The Petitioner then moved this Court 
uniler cl. (3) of sec. 66 of the Act pray- 
ing that this Court might require the 

Commissioner to state the case and refer 

r ; ** Court and this Court issued 

Commissin^^ and does not therefore aris^ the Eule which has now come up for deci- 
out of any^i!;der under sec. 31, and con- sion before us. The Government have 

sequentlf cannot be referred to the High appeared through the Senior GJ^ernment 

Court under sec. 66 (2). For, a reference ‘Pleader to show cause again#^his Eule. 

The question of law which the Peti- 
tioner urges arose in the case was that 
after the return required under* sec. 2^ of 
was filed by the AfifciSee, the In- 
come Tax Officer might j&then^ccept the 
return and assess l)im*accmt(&gly or if he 
had reason to believe tha^ the return mad^ 
under sec. 22 was incorrect he was bound. 


is restricted to questions of law arising out. 
of ap order under sec. 31 or sec. 32.” 

Injljhe result he was of opinion ttiat no 
pointsjf law arose out of the appellate 
\gdier -of the Assistant Commdssioner of 
BuMwai^ and therefore refused to make 
Ihe reference. . 

The Petitioner thereupon moved the 
‘High 'Court ani.obtained this Eule. 

Baiitu ^arak Chandra Chakravarti and 
l^rofuBd 'Chandra Chakrdnarti for the 
^et^tionear. 


to serve upon the person who made- 
return a notice under cl. (Si of sec. 23 re^ 
quiring him, on a dateXwedfied, to pro- 
duce any evidenoe nn*Trh^ nurh ipamnn 


- ^ T .«>• vu ^ rtyfjifniinifn — mri i 

Noth Guhd, Senwr may rely in support of the r^tturr^\^^ the 
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present case, jdthoujjh' th^ycom# Tax 
Officer refuseS to accept thT return filed on 
W 11th October 1923 m ffornsct, he asses- 
jed.the tax without 'sei^g any notice as 
proijicl^ for by sec. 23, w (2) and gave no 
opportunity to t]jp Petitioner to produce 
evidence in support of his case. • The 

a ocedure followed by the Income Tax 
hcer was cOUtittiy liiai tbo 

assessment made w^s ifleffhl. The facts 
shortly stated are thefe : — 

That the Petition A", a resident of Azim- 
ganj in the DistrMk, of Murshidabad, 
carries on business in jutte and other com- 
modities in 'varibus districts and also in 
Calcutta. 


«. Thb Commb. of Inoohb Tax, Bsngaii. 

Tax thi judgi(ymt of the Assistant Oommis^ 
sd on sioner. 

i,sses- We tlunk thia^would be too narrow a 
ce as view to take of the provision of that ser- 
ve no tion. • ^ 

^uce The question raised is a 
I The challenges the very foundation of the as- 
Tax sessment and we thiwk, it arises ilpop the 
tbo proooodin^s ad opted in the case. 
facts We are of opinion therefore |jM#t'’*^iWC 
are not satitified of the correctness of It he 
Lzim- Commissioner’s decision refusing tb re- 
ibad, fer the case under cl. (2) of sec. 66 of th^*. 
com- Act and therefore wesdirect that the Com- 
> in missioner do state t'j^e case as prayed for 
' and refer it to this Court.” 


That the Petitioner was served witli a 
notice under sec. 22 of the Act to file a 
return which he eventually filed on the 
nth October 1923 together with his ac- 
counts. 

That the Inoomfe Tax Officer was not 
satisfied with the correctness of the return 
but assessed Bs. 12,919-1-1 as the ,tax 
payable by him on the 16th October but 
it appears no notice under sec. 23, cl. (2) 
was served nor any formal evidence was 
called for or taken. 

Then the various proceedings to which 
I have Inferred took place and eventually 
this petfti:^ under sec. 66, cl. (3) of 
the Act was filed before this Court. 


At this stage of the proceedings we do 
not wish to say more than is absohitely 
necessary to state for the matters now Ke- 
fore us. All that we intend to say is that 
the decision of the Commissioner dated the.- 
19th March 1924 is not correct in that he 
refused to refer the^ case to this Court 
under sec. 66, cl. (2) of the Act. 

The costs of this Rifle will abide the 
result and we assess them at five gold 
mohurs. 

^ SuHBAWABDy, J . — I 



(OlVr. BBYISIONAL JUBISDIOTIOH.] 
Rbv. No. 309 of 1923. 


It is quite clear from the record and 
in^^d it "is also frankly admitted by the 
Senior dl89®&;ment Pleader that nr notice 
as conteipnlat^. by sec. 23, d. (h, was 
served befoBitjthe tfesepsment was made on 
tthe 15th Octobei* 1928. It was submitted 
jsy the learned Vakil that this point was 
talmn in the Courts below and that the 
.question nowc raised was not ‘ta question 
of law .atinng ^ of such orders ” as con- 
taBa elatad .b « il^. <66, cl. (2), inasmuch as. 
this ^pi^SsIdon is not found referred to, in 


SUHBAWABPT, J. 1 

PAOKi J. P. D. Bbu. 0^, 

1924, Fetitionet, ,, 

Heard, v, 

21, January. T. Elxf, OppoAhe 

Judgment, Party. 

22, January. J 

Caloutta BmU Aet (III o/JltMO, B. O-), Me ISt 
applieaium ter tttmdani retti made bf tetum4$ */ 
beoomee inoperative when he aeaeee to be a tenaeU— 
New tenant, if a neoeMo/ry party to the proeeedlntf 
—CHml Prboodure Code (Aet Vof 1908)^ Or. **. F, 
dUmiuod for twurjoinder of partite* 
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A tenant applied for standardisation of 
his rent, but before the application came 
■ on for hearing he was ejectecL^rom the 
premises Jn pursuance of v, de^tS of the 
Calcutta ^mall Cause Cov^. Subsequently 
the Rent Controller dismissed the appli- 
cation for fixation of standard rent on th^ 


that. t\e applicant was no longer 
the premises : 

H.eldA-That there is nothing in the Act 
provides that the application shall 
be^ho .^inoperative, akhough properly 
mac^ in the first instance, because supse- 
querA to the making of the application 
^ut before the rent was standardised, a 
change of tenant toa^ place. Th^ words 
“ tenant, if any ” i>j sec. 15, cl. (4), 
indicate that it is possible that when the 
time comes for the Rent Controller to give 
notwfijiJ his intention under the Act one 
of’me parties may have ceased to be either 
a landlord or a tenant. • 

''^-'JLhe Act does not make it obligatory 
upon the applicant for standardisation of 
rent to make all per»ons interested in the 
litigation parties -Jto the proceeding ex- 
cept the landlord, and this view finds sup- 
port from sec. 15, cl. ^4) of the Act 
which provides that the Rent Controller 
shall duly soidsider any a'^plication re- 
ceived by hirh'from any person interested. 
The new te^nan^ if he . so chooses, may 
make an application to the Rent Con- 
troller to be heard at the time of the 
hearing of this case. Further, Or. l,r. 9, 
C. iBi ii^., provides against the dismissal 
W a ca^^sior want of proper parties. 

\^is was a Buie granted on the 20th 
Jul^'4^3 against the order of the Rent 
Controller (B. Ganguli, Esq.), dated the 
6th July 1923. \ 

The facts are(, briefly us follows : — 
The Betitiooer^ms a tenant under the 
Opposite Party October 1922 ap- 


plied A th|B 5 ii« Cpntroller .fee standar- 
disatxoi of Ais rent« On thS 30tii June 
1923, ^e ^^t^oner was evjcted unuer a 
decree of the (^cutta Small Cause Court 
dated the 14tK Ma;^ 1923. On the 6th 
July 1923 the Petitioner’s application for 
standardisation ^f his rent was disealBsed 
on tne ground that he h<td ceased to be a 
tenant. Againpt this order the present 
Eule was issued. • f 

Babus Mohendra Nath Roy and Lalit 
Mahon SanyaVfof the Petitioner. 

Babu Begin Chandra Mnllick for the 
Opposite Party. 

The Judgment^ of the CoiipT was as 
follows • 

^ .vi<?c?jiEAWAKLf, J.— In this Eule we are 
asked to revise tlie order of the Ecnt Con- 
troller, dated the Gth July 1923 in Standard 
Eent Case No, 673 of 1922 dismissing 
the application of the. Petitioner undler 
s^c. 15 of the Calcutta Eent Act ill of 
1920. The facts are that the Petitioner 
was a tenant under the Opposite l*arty in 
respect of premises No. 24, Eoyd Street 
for six months from the 5th August 1922. 
On the 31st October 1922 the {Petitioner 
applied to the Eent ^Controller to have the 
standard rent fixed. The case was ad- 
‘*3ourned from time to time and it took 
eight months to come to a hearing. On 
the 30th June 1923 the Petiti^er was 
evicted under a decree of the Calcutta 
Small Cause Court. That decree was 
passed on the 14th May 192^ on the 
ground .that the tenant had 
and wan an insolvent. On , tne 6th July 
1923 thelPetitioner’s applicdtioi^ yader the 
Bent Act was dismissed. ^e ground 
upon which the applicatiorv has been dis- 
missed is that the Petitioner having^ 
ceased to be a tenant in respect of the pre- 
mises for wl&ch he bad appliefl for stand- 
ardisation of the rent, the could not 



p 


rv<i«i^xxi!K 



>.D, 

Iwmh Wt^a for 

e "^ ; view, but tbelewmed Befnt C|atroIIer 
felt himjelf bound by ruling 
of, the President of m Improvement 
Tribunal who ^iWef the Act has 
been, vested with reviMjnal authority over 
thf^Stent Controller. , 

lElnder the Ac%a tenant is empowered to 
apply to the Bent ContrpUer to haire the 
^ajfcandard rent of a Jjremises fixed. It is 
oi^eeded by the learned Vakil for the 
0i)|)O8ite Party that thlire *s nothing in the 
which indicates that the proceeding 
under it comes to a determination as soon 
as the relationship' landlord and ten- 
%lit betwgen the parti^ has ceased. But 
it is argued that in consideration of the 
general scheme of the Act it must 'pc 
I am unable to accede to the proposition. 
I find on a close scrutiny of the Act nothing 
in it to justify the dropping of a proceeding 
which has been started regularly under the 
Act, because one of the parties was not at 
the date of the hearing occupying the 
position which he did at the commence- 
ment of the case. In my opinion, when 
a case has been regularly started, "there 
must be some direct provision in law to 
disqualify from being carried to the end. 
Beference has been made to certain pr^ 
visions of the Act. Sec. 8 has been refer- 
red to as indicating that when there is an 
enhaiwqment of rent on the applicatioi^ of 
the landlOTd he cannot recover it until after 
the expiration of one month after the 
landlo:(d served on the tenant a notice in 
his intention to in^ease the 
rent. I aftjjmot think that thi| provieion 
lends Hfe^oK to the conteid'Jn of the 
landlord7*^hen r^iance has been placed 
upon sec. 14^ which provides that when a 
tenant has overpaid the landlord and then 
vent is subsequently reduced he may re- 
ebWK the* amount from tb6 landlord and 
UiiiS^ dedtt(^ from any renf payable with. 


in six months. It 'etihlendbd th&t ’this 
indicates that the relationship a[ landlord 
and tenant' must continue even after the 
Rent Crow'ollrsr has fixed -tb^.irent. *It 
may be* so, buLthat section pre^des that 
this is one of the modes of recovering 
^ money paid tq the landlord more than 
what was due to him, asjj^js^especmto 
mentioned that this remedy is ‘itltEput 
prejudice to any othgr method ofjrecovery. 
A person who has ceased to be a feqant' 
has under the general law a r^j;^ re- 
cover any overpayment made f^he iand- 
lo/d. -r 

In support of my view reference mw 
be made to sec. cl. (4) which says 
that bbfore exerci^g any of the powers 
conferred upon him by this Act the 
Controller shall give notice of his inten* 
tiou to the landlord and tenant if any. 
The words ‘ ‘ if any ’ ’ indicate fliai; dt is 
possible that when time comes for the 
Rent Controller to give notice of hiS' in- 
tention under the Act one of the pSffies 
may have ceased to be either a landlord 
os a tenant. 

It is also argued on behalf of the Oppo* 
site Party that. the application before the 
Rent Controller was not maintainable 
inasmuch as the newj tenapt who was 
brought on. the premise's '^ter the Peti- 
tioner had left it ought t ‘lio have been 
made a party because a'^y 'decision in this 
cause will be binding upon him. I do not 
see much force in this contention. ,The 
Act does not make it obligatory upon the 
ajipiicant for standardisation (J**1'bht to 
make all persons interested ii/ih^ Uti^ 
tion parties to the proceeding exce^iine 
landlord; and this view finds'-’^f^port 
from sec.. 15, cl. (4) of the Act whioh pro- 
vides thft the Bent Controller shall duly 
consider any application received by him 
from any pwson interested. The new 
tenMtt, if be BO dbiboaea, may make an 
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application to the Rent Controller to be 
heard at the time of the he^rir||'i|p£ this 
case. I mary also refer in tins coniiection 
to the provisions of Or. 1, r. 9, C. P. C., 
which provides against the dismissal of a 
case for want of proper parties. 

liiai a copy of this Rule was 
also^served on the Rent Controller and 
-tie has submitted his ‘observations. He 
seems ^ be now of opinion that he was 
not righl; m dismissing the c|ise. He 
has, however, followed a decision of the 
President of the Tribunal which he consi- 
deTte to be binding upon him. He has 
asked us to express an opinion as tog how 
far he is bound by the rjiiling of tlie Presi- 
dent. In this case it is not necessary for 
us to decide that question. 

In tiftMTcsult this Rule should, in my 


opinion, be made absolute, the order of 
the ^Rent Controller dated the 6th Jul^^ 
192f}-ect aside and the case sent back to 
him for a re-hearing according to law. 
Costs will abide the result. I assess the 
hearing fee in thig Court at two gold 
mohurs. 

Page, J. — I am of the san*e opinion. On 
the 30th October 1022 the Petitioner 
applied to the Rent Controller that the 
rent of the prjsmises of which he was 
then a tenapt • might be standardised 
under sec. 15 of the Calcutta Rent Act. 
On the 19th June 1923 the hearing of the 
application was adjourned until the Gth 
July Meanwhile on the 14th May», 

aNSecree vw® passed by the Court of 
SmaU Causes ejecting the Petitioner from 
l-he pbeuLbes and on the 30th June, he 
vacated the premises. When the case was 
called for hearing on the Gth Jij^y 1923 
the Rent Controller dismissed the appli- 
cation on the ground that the applicant 
‘Was no longer tenant of the premises. 
The question which we have to determine 
is whether or not he had jurisdiction to 


ihake thlt oAer. The determination of 
this issue doel x^ot appear to tne to pre- 
sent any real di|5q^lty. It is true that an 
application for standardisation of rent 
under sec. 15 mujj^ needs be made by a 
landloiti or by a tenant Of the premises 
in question. In this case the application 
was made by the* tenant. There is no- 
thing in the Act whrch provides that the 
application shall Jbecome inoperative, 
although properly macie in the first in- 
stance, because subsequent to the making 
of the application, but I^^fore the rent wis 
standardised a cl^inge of tenant has 
taken place. In thre case it wITLiId not 
appeg;: j’pon the #.vidence as placed before 
uS that the Petitioner had any right to 
recover the difference between the rent 
which he had paid and the standard rent 
which under the application might be 
assessed, because the last payment of 
rent which was made by the Petitioner 
was in Febriiary 1923 in respect of the 
period ending with the 31st January 1923 


and under sec. 14, sub-scc. (!) of the Act, 
it is provided that “ where any smn has 
after the commencement of the Act been 
paid on account of Vent, being a sum 
which is by reason of the provisions of 
this Act irrecoverable, such sum shall at 
anv time within a pericxl of six mr,PQths 
fronf the date of payment be recc^'ered by 
the tenant by whom it was paid from the 
landlord receiving the payment.’* But 
vve are invited to decide this issue Irres- 
pective of\the rights which ac^&atki or 
may accru^ under the Rent /Act tjj the 
Petitioner. ^ t 

In my opinion, under ci^^mmstancies 
such as those in this case the Controller 
is under an obligation to grant a certifi- 
cate certifying yie standard rent ; and for 
this reason that, if in such ci^^mstances 
the Rent Controller does n#t 
certify the rent and neither the landli?^ 
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nor the subsequent tenaU ^ . 
standardisation under p/c. 15, no standard 
■ rent will be fixed/^ apd a tenant who 
mi^ht have applied^ while still a tenant, 
jEgr a Certificate of standardisation because 
he was desirous of recovering refit 
overpaid whfch was irrecoverable under 
the Act, would.be deprived of an oppor- 
tunity of making a claim to recover that 
rent overpaid, because no standard rent 
in fact was fixeS. On the other hand, it 
is urged on belialf of the Opposite Party 
fhaf, if a person: ^who at the time when 
he made tlie appliC\'tioii for standardisa- 
tion a tenant, but who before the 
certificate w^as issued by the Qontjroller 
had ceased to be a tenant, was entitled 
after he had ceased to be a tenant to call 
upon the Rent Controller to fix the rent, 
the result might be that the tenant of the 
pretaises at the time when the rent was 
standardised would have no voice or 
opportunity of pleading before the Tribunal 
' facts he thought material for the purpose 
of standardisation of the rent. ,In my 
opinion, there is no substance in this con- 


tention, because under sec. 15, sub-sec. 
(4) of the Act the*Rent Controller " before 
exercising any of the powers conferred^ on 
him by this Act shall give notice of his 
intimtion to the landlord and tenant, if 
any/V':jd shall duly consider any a]lplica- 
tion received by him from any person in- 
terested within such period as shall bo 
_s^ efcified in the notice.” It would be 
opeirV5^ this application foyfthe present 
ten^t, ij^he elected sato 4^ to apply to 
the C^ntrjoller to be heard on the 

question ^ to what was the right sum to 
be fixed for the standard rent. In these 
circumstances, it seems to me that if the 
contention of the Opposite Party was held 
to be vali^., injustice might result to per- 
iL^c ^ns wsre tenants at the time when 
^Bey made the application for standardisa- 


tion of rent, whereas, if the Rent Con- 
trollqp^ftp su^ch circumstances as those pre- 
vailing in this case were toHJontinue the 
proceedings and to certify standard rent, 
no hardship^ so far as I can see, would 
result to anybody. In these c ircunia . 
stances, in my opinion^nM B ^ S « Ji g~'*lfiould 
be made absolute in the sen^ which my 
learned brother has stated. . — 

J. N. E. Rule made a^pluie. 


PRIVT COUNCIL. 
[Appeal fbom Bengal.] 


Lord Atkinson. ,, 
Loirb SsAw. 

Lord Bj.anesbdrijq. 
Sir John Edge. 

Mb. Amber Ali. 

1924, 
^eard, 17 and 

18, March. 
Judgment, 7, April, 


Tge Midnapub 
Z tMlNDABT Co., 
Ld.,' Appellant, 

V. 

Naresh'^a-ratan 
Rot and ors., 
Respondents. 


Occupancy rights if^ may he acquired by co-sharer 
c or ijtti'adar or tenants under them— Purchase of pre^ 
existing occupancy holding by co-sharer, effect of — 
Extinguishment of occupancy right — Exclusive user 
of joint land %y co-sharer, if ouster of other co- 
sharers— Right of latter to compensation — Com- 
pensation or mesne profits '—Partition, ultimate re- 
medy — Symbolical possession, delivery of— Effect on 
limitation— Limitation Act (IX of 1908), Art 
— Issue left open by trial (fourt, expressly decided as 
being necessary to decree in appeod Court — Decision, 
if rea ludicata — as to whether issue was 
necessary, if may be considered in later suit 

.1 Where lands in India are hM in com- 
mon by co-sharers in propfiHary rig%ti‘ 
each co-sharer is entitled to cuHtvate/in hi8 
own interests in a proper and kusband-like 
manner any part of the lands which is not 
being ^ cultivated by another jof his co- 
sharers, but he isjiioble to pay to his co- 
sharers compensation in respect of such 
exclusive use of the lands. Such an ex-, 
elusive use of lands held in common by a 
co-sharer is not an ouster, of his co-sharers 
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from their proprietary right as co-sharers 
in the lands. When co-sharers , ^cannot 
agree as to how any lands h%ld hi^hem 
in common may he used, ti^a remedy of 
any co-sharcr who objects to the exclusive 
use by another co-sharer of Ifinds held in 
coinosion is tg^opigin a partition of the 
lands , . 

No co-sKarer can, us against his co- 
sharers, obtain any jote right, rights of 
permanent occupancy, in the lands held 
in common^ nor can he create bT/ letting 
the lands to cultivators as his te^mnts any 
righp of occupancy of the lands in them. 

IloiiERT Watson and So. v. Ram Cj^and 
Dutt (1) referred to. 

If a co-sharcr purchases any jote rights 
in lands held in common by the co-sharers, 
*tuch a purchase would in law be held to 
have been a purchase for the benefit of 
all tha co-sharers, and the jote rights so 
purchased would by the purchase be ex- 
tinguished. 

hi Bengal a co-sharCf has no more 
power to confer a riglij^ of occupancy on a 
raiyal than a middleman would have and 
in Bengal a middleman cannot obtain as a 
middleman a right of occupancy himself, 
much less can • he create in his tenant a 
right of occupancy in lands held by him 
as a middleman. • • 

Mtdnapur Zamindary Company v. 
Naresh Isarayan Roy (2) referred to, 

• Where a co-sharer in execution of a 
decree Tor^ recovery of joint possessiSi 
■against gnotlier co-sharer had possession 
delivered to him under sec. 264 of the 
Code of ^ Civil Procedure of 1882 by the 
usual modes o*f sticking bamboos^nd the 
beating of drums and by proclaimmg aloud 

(1) L. R. 17 I. A. 110: f. r. 1. L. B. 18 Cal. 

10 (1890). 

(2) L. B. 48 I. A. 66 : e. c. I. L. R. 48 Cal. 

460 (1920). 


in Bengali, in tie presence of a number of 
persons the\vicinity , the terms of the 
dsccrce and the parmana for delivery of pos^ 
session and ihenf, tMc judgment-debtor re-^ 
maining in actual pgsseSsion, sued the 
Iqtter for partition arid separate posftessi^ 
within twelve years of the delivery of such 
symbolical possession, the suit was not 

barred by Art. 142 of thck Limitation Act. 

• 

In the decree nnadc in this suit the 
direction of the trial Qourt for recovery 
from the Defendants of mesne profits for 
three years prior to the suit to date ofjdeli- 
very of possession, /"‘tc., was varied by 
substituting for it an*grdcr that th^Dcfen- 
dants should pay compensation to the 
PkiDfftff for the exclusive use by them or 
their tenants of the lands in suit from 
the date possession was deUrcred to the 
Plaintiff under the previous decree until 
partition was effected and possession of 
lands falling to Plaintiff's share was deli- 
vered to Plaintiff. 

In the previous suit for joint possession 
the D^ffendant having set up exclusive 
jote right, an issue thereon was rflised, 
but Plaintiff having waived the question, 
the trial Court held tITat it was unneces- 
sar 4 j to decide whether Defendants had the 
jote right claimed. On appeal^ the De- 
fendant insisted on the Appellate (^ourt 
tryihg the issue and the AppellaJ:^ Court 
being of opinion that the decision of the 
issue was necessary determined it against 
the Defendants and though in the Appel- 
late dexre^no reference was io the 

alleged jot^ rigl^t of the Def^ndanU , it 
affirmed the decree of the irial fJhlirt for, 
recovery of joint possession bif ihe Plain* 

tiff: 

Held, in the present suit — That the 
Court ought noi to assume that the Appel- 
late Court in the previous discussed' 
a question which was irreleihut 
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and then granted no relief in espccl of 
it, but rather that it discjsscdhnd nega- 
tived the alleged tcnanci/ right and intend- 
ed to^ and di(C give a decree which should 
give effect to its^fin\iiYigs thereon. 

^"^hat if the Court "^ten held the deep- 
sion of the ismxe necessary and^ did decide 
it as sueh^ then whether it did st) rightly 
^ or wrongly^ the (tecision would be as much 
j'cs judicata as the fj^ia^ flctcrniination of 
the issue on the if^^rits. 

This was an appeal (No. 87 of 1923) 
from* a decree of«thc Ili^li Court at Cal- 
cutta, dated the'\17tb January 1921, 
which !ffifirir>ed a decree, daied tlje 19th 
August 1915, of tlje Subordinate Jiid^ie’s 
Court at Nadia. 

Tile first IlfCspondent as Plaintiff in- 
stituted this suit in August 1912 asking 
for a declaration that the Defendant 
Company had not the jotc right clahned 
by them and praying for ]>artition and 
mesne profits. 

The previous history of the estate and 
the litigation connected \\itli it is* set out 
at length in the judgment of the High 
Court as follows 

The char to wdiich this api^eal re- 
lates has had a chequered history. The 
land was resumed by Cjovernnient in 
182^j^and tlic first settlement was made 
in 18ltH It w^as found to comprise an 
area of 8(5,052 bighas, and out of this 
area, 23,498 bighas were accretions to 
seven mouzahs — Khairtola, Baliadoba , 
Chaipa?!i», Babadiar (Bhabmiandadiar) , 
Majhdmr, •'ivoldiar and NayaWiar, while 
the rem!H;jfler®for/n accretions to tw^elve 
mouzahs, ot which .it is necessary to men- 
tion only two— Ramkrishtapur and Pool- 
beria. The Rajas owmed the entire in- 
terest ilk the . last twelve mouzahs, while 
’ in the oth^seven mouzahs they owned 
jdsa tlift Chow^dhni'ies of Mathura- 


pur owmed the other half. When the 
settleiMnt was made, there were two 
malfafs foimed, Nos. 814 * and 815. 
No. 814 coMieted of half the land of the 
seven mouzahs in. which the Putia Raj 
and the MaUiurapur Chowdhuries w^ere 
joint owners ])lns the landjhj^t^had 
od to the tw^elve mouzahs owned exclu- 
sively by the Raj, and No.“ 815 of the 
other half of the seven mouzahs. The 
settlcmerit w^^v'^ made with the Putia Raj 
of No. 814, and with tlie Chowdhuries of 
No. 81 5. 

When that settlement expired in 1860, 
it was found that thii-teen out of the 
nineK-en mouzalis had been w^ashed away, 
and that the area remaining to No. 814 
was G,989 biglias, and to Nd. 815, 4,880 
bighas. 

Tn 1870 the area had been further re- 
(Juced ; tlie area was found to be only 4,592 
bigluis, and half of tins w^as settled as 
No. 811 with the Raj, and the other half 
as No. 815 with the Chow'dliuries. 

I In 1879 proceedings for a fresh settle- 
ment were begun.** Tlie a7*ea was then 
found 1o ho 4,021 bighas, afterwards 
raised to 5,703 bighas, forming part of 
mouzahs Majhdiar, Koldiar and Balia- 
doba. Again this area was settled, half 
as No. 814 and half as No. 815, and as 
Afessrs. Watson & Co!, the predecessors- 
in-inten^st of the Appellant Company, 
had bought two annas of the proprietary 
interest in No. 814 from the Raj, tha 
{^i!:ttlemcnt was made with thehi*and the 
Raj jointly. , , 

Hhoilly after the settlement liad been 
made it w^as found that the river had 
thrown up a very large new area, which 
on meacurement proved to be as much as 
18,750 bighas. Thi^ area was formed into 
a now estate, numbered 3,514, and was 
settled with Messrs. Watson & Co., as the 
persons in actual occupation of the land, 
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although it was recognised at the time, as 
it is conceded now, that the area actually 
formed parts of the dt*iginap ‘estates, 
Nos. 814 and 815. Clai^ns to settlement 
were made by the Raj and by the Chow- 
dhuries, but they were ijejected • on th§ 
ground tj^at Watson & Co. were actually 
in possession. This settlement was for a 
terra of seven years, to expire * on the 
same date as the settlements of Nos. 814 
and 815. , 

In 1891 the Chowdhuries aitd the Rajas 
instituted suits in the Court of the Sub- 
ordinate Judge about this estate No. 3,514. 
The suits were numbered 5 and 6 respec- 
tively of 1891. As the present appeal does 
not touch the Chowdhuries’ estate, it is 
enough to say that tlieir suit followed the 
same lines as that of the Rajas. The 
Rajas*' plaint gave a brief history of the 
char, and then set out that the revenue 
authorities liad come to a wrong conclu- 
sion ’in holding that they were not in pos- 
session of an area of 13,020 bighas; it 
asserted that the Ra]as were in posses'iion 
until November •ISSO wlien Watson & 
Co., on the strength o£ the decision by 
the Tioard of Revenue, entered into pos- 
session. The area was made up of half 
the land found to belong to inouzahs l\ol- 
diar, Majhdiar, Baliadoba, Chainpara, 
Khairtola, with the area given up to 
Watsons by the Collector (namely, 1,558 
bighas odd), and the whole of the land 
found to belong to Ramkrishtapur and 
Roolb’eria, the two villages among ^ the 
twel^^, of which the names were given at 
the beginning of this judgment. A re- 
mark was added to the plaint that Wat- 
sons owned* a share of 3 a. 13 g. Ik. 1 kr. 
in the towzi No. 814. ^ 

The cause of action was given as 
having arisen (in November 1889 when 
the Plaintiffs said that Watsons entei'cd 
into unlawful possession. 


The|pra;|er8 in the plaint were (a) for 
a declftratic^ that the land in suit formed 
part df towzi :^o. 814 ; (b) for a declara- 
tion that as th^ land was in possession of 
tlie Plaintiffs until tlie time of disposses- 
sion^ the riainiilTs were entitled ti>^get 
settlement from the Cx^lcctor; (c) for a 
decree dii'ecting that the Plaintiffs should 
be put in possession ;*(d) for mesne profits 
fi’om the (kite of dispossession until the 
date of recovery oT possession. 

The suit was decreed in Plaintiffs* 
favour in May 1894 ;*on appeal it was re- 
manded for the Rficfetary of State to he 


1899, but its decree was not signed until 
20th iAfarch 1900. 

Meanwhile the term of tlic settlements 
made in 1887 had come to an end. The 
reduced estates, Nos. 814 and 815, were 
settled ns before for ten years. A similar 
term was proposed for No. 3,514, but as 
the tiivil suits were pending the Commis- 
sioner ordered that it should be settled 
from year to year, fyid this was done until 

1900, when in eonseqiience of more land 
‘being added, a. fresli settlement was made 
again with Watson & Co., to expire in 
1909. on the same date as the settlements 
of Nos. 814 and 815. In the Collector’s 
proceedings reference is made to the pend- 
ing suits, and the settlement was ‘ on con- 
dition that if the results of the civil suits 
be knov\Jn at any time during'^ the period, 
tlie ternSs of ’the settlement* wil,>*at once 
be mcxlified accordingly.^ ^ 

It appears that no steps^were taken by 
the Putia Raj to enforce the decree until ^ 
3rd P^ebruary 1902, when execution pro- 
ceedings were instituted in the Court of 
the Subordinate Judge. j5^,^the result of 
those proceedings a 


made a party, and it was again decreed in 
August 1897. .Tlie Defendants again ap- 
p I'.mtlcd, and tlfis Court decided the appeal 
in favour of the Plaintiff on 30th May 
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appointed, and he went to tlje ch^r and 
purported to deliver possessio/i to Vie de- 
eree-holders in Aii^^ust 19®2 and Septem- 
ber 1903. The decree-liolder?; did not de- 
posit the fees required Commissioner 
to d^tiu-mine meBue nrofits^ 

In November 1^103 file Raj filed a peti- 
tion before the Collector about the s«ttle- 
ment of towzi No. *3,5^4 ; the petition 
alludes fo notices requiring the Raj to 
take settlement, and to* a ^previous peti- 
tion asking for the se^llement of No. 3,514 
to be.mt^de alon^ with towzi No. 814 ‘ ac- 
cording to the final dlSeree of the Honour- 
able High Court,’ and objecting to the 
tenants and officers of .Watson & Co. 
being entered at lower sufas than thof:o 
actually paid. This petition was ordered 
to be filed. 

It is not clear what happened aftei 
this, but in August 1904 proceedings 
began before the Collector for the amat- 
gamaiioii oi laose ])ariB ui lowzi o,y±'± 
which had been declared by the High 
Court to belong to towzi Nos. 814 and 
816 with their parent estates, and -c^^en- 
tually in April 1905 the Board of Revenue 
orde7-ed that lialf of Jihe areas found in 
the mouzahs of Majhdiar, Koldiar, Chain- 
para, Baliadoba and Khairtola, and the* 
entire areas found in Ramkrishtapur and 
Poolberla should be amalgamated with 
towzi No. 814. In May 190G a kabuliyat 
was executed in respect of towzi No. 814 
by Mr. Gregson, who then had bought 
Watson & interest, and by various 

members the Puiia Raj f amily/" Simi- 
lar kabul^Ji^f were executed*on 9Bnd July 
1910 and y^J^FeBrui^y 1912. It may be 
noted -here th^t in these two kabuliyats 
the Midnapur Zamindary Company ap- 
*^ars in place of Gregson. At the time 
of executing the second of •these kabu- 
liyats the Pla^ifl put in a petition saying 
did "not^waive his right to ques- 

JT 


tion an order passed by the Collector as 
to Watson’s jote rights in the lands. 

The drier coftiplained of was passed in 
1909. M 1908 -proceedings were begun 
for a new settlement ; while they were in 
progress settlemssnt's from ybar to year 
wiere made, and the 'kabuliyat^^ 22nd 
.Tilly 1910, just mentioned, relates to one 
of those settlements. , In the course of 
those proceedings an application was filed 
on behalf of the present Plaintiff ’^hose 
estate was then in the Court of Wards. 
The application was aimed at an entry in 
the settlement record to the effect that the 
Midnapur Zamindary Company had jote 
rights in the land. The Assistant Settle- 
ment Officer quoted a passage from the 
judgment of this Court in the suit of 
1891, and said that in view of that deci- 
sion he could not show the Company us 
havipg jote rights, hut as the Company 
was in possession he must show it as in 
possession. ±ne i.ompaiiy men appeaiea 
to the Collector of Nadia, and the Collec- 
tor iMr. Ezekiel held that the Assistant 
Settlement Officer hafd misapplied the 
judgment of this .Court, and directed that 
the Company should be entered as tenants 
with occupancy rights. The Manager of 
Ward’s Estate wanted to appeal, but the 
Collector of Rajshahi, to whom he was 
subordinate, did not allow him to do so. 
Mr. Ezekiel’s order was dated 20th 
September 1909. 

After the conclusion of the settlement, 
a katuUyat was executed by the Company, 
and the Plaintiff and other meynb^rs of 
the Raj family for a term expiring on 
Slst March 1920, as already mentioned. 

On 8th August 1912, the Plaintiff filed 
the suit nrom which this appeal arose. 
He alleged that the High Court decree 
was executed and possession given. 
‘ But,’ to use the language of the plaint, 
‘ the Plaintiffs have not in reality got pos- 
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session of the decreed lands m proper 
order even in spite of their having obtain- 
ed possession aforesaid and the Defend- 
ant Company have illegally and without 
any right been still holding possession of 
the whole of the decfeed lands on the 
greund of their having obtained the pro- 
perty by transfer from Messrs. Watson & 
Co.’ It then refei^ to the recording by 
the Collector of the alleged jote right of 
the Defendants after add notwithstanding 
the decision of this Court, which wa^held 
to be applicable only to the estate of 
affairs existing when it was given. It 
accordingly asks thkt it may b% declared 
that the Defendant Company have not 
the jote right alleged by them, for parti-^ 
tion, and for a decree giving him direct 
possession of the share to which he is en- 
titled on partition free of the alleged jote 
right after ejectment of the Defendant 
Company. The latter docs not now con- 
test the suit in so far as it is one for parti- 
tion of the ]iroprietary right in the lands 
in suif. The Cojnpany asserts a tenancy 
right, and denies that the Plaintiff is en- 
titled to any such declafation or possession 
of the land free of such alleged tenancy as 
is claimed.”. 

The Subordinate Judge passed a decree 
substantially as prayed in the plaint but 
held that ‘ ‘ the Defendant Company will 
be liable for mesne profits to the Plaintiff 
in respect of the lands decreed in suit 
No. 6 for three years prior to the (Jate of 
this suit down to the date of delivery 
of ^ssession to him or till the expiration 
of three years from the date of the 
final decree, whichever event may first 
occur ” 

On appeal the High Court (Woodroffe 
and Walmsley, JJ.) affirmed the decree 
of the Subordinate Judge. The Defend- 
ant Company appealed to His Majesty 
in Council. 


M^srs.WeGruyther, K. C. and Kcn- 
«jorf% Br\on for the AppcUant Company. 

Messrs. Dv^nc, K. G. and Wallach for 
the 1st Res^ndent. , 

yheir LordEhips’ Judgment was* deli- 
vered by .« 

Sir John .Edge. — This is an appeal 
by the Defendants, the Midnapur Zamin- 
dary Comjmny, Limited, which will be 
hereafter referr^ t^ as the Midnapur 
Company, against a decree, dated the 
17th January 1921, of the Higli,CQurt at 
Calcutta, which affirmed a decree, dated 
the 19th August ^1915, of th^Subordinate 
Judge of Nadia, by which the claim 
'8f the Plaintiff, Kumar Naresh Narayan 
Roy, in Suit No. 557 of 1912, had been 
decreed with costs. The other parties to 
the litigation are Rani Hemanta 
JKumari Debi and the Secretary of State 
for India in Council, who are Defendants 
and Respondents, but they have not ap- 
peared and are not represented in this 
apjieal. 

The suit in which this appeal has 
arisen was brought in the Court of the 
Subordinate Judge of Nadia on the 8th 
August 1912, by the Plaintiff, who is of 
the Putia Raj family, and who claimed a 
decree for the partition of certain lands 
•in which he and the Midnapur Company 
were co-sharers, a declartttioii that the 
Midnapur Company had no jote rights in 
any of the lands of which he apught par- 
tition, and a decree for possession after 
partition by ejectment of ihe Midnapur 
Company, and other reliefs. . • 

By the written sftitemeiM* of the Midna* 
pur Company it was denifd that the Plain-* 
tiff was entitled to a decree for partition. 
The right of the Plaintiff to a decree for 
partition fs not now dii^ut&d. Partition" 
is the remedy which a^cd^^wner has if he 
and the other co-owners cann(5t agj;;e& tfs to 
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how the lands which they hold in cAmmon 
should be managed. Sec Baber t it^oison 
and Co. v. Ram Chand D^ltil). 

There were two, ^and, in the opinion of 
their Lordships, only two, substantial 
defences, if prove<l, put ' forward by the 
Midnapur Compawy to the Plaintiff’s suit. 
The first of these defences was thift the 
Plaintiff had not been ip possession within 
twelve years of the 8th Auguife 1912, of the 
lands in question in'jyhich he alleged that 
the Midnapur Compjiny had no jote rights , 
and,«comsequently, that his claim to eject 
the Midnapur Company from those lands 
was barred, by the liinitalion of Art. 142 of 
the First Schedule to the Indian limita- 
tion Act, 1908. The other substantial de- 
fence, if made out, was that the Midnapur 
Company held jote rights in the lands in 
question. These two defences their Lord- 
ships will consider later. There were twvj 
other matters which were put forward by 
the Midnapur Company in the assertion of 
their claim to jote rights in the lands in 
question. One of them was an order which 
was made on 20th Septemher 1909, hy 
Mr. Ezekiel, the Collector, that the Midna- 
pur Company should' be recorded in the 
settlement papers as tenants with rights, 
of occupancy. That order applied to the 
lands now in question and was not ap- 
pealed from. It was made in the course 
of a new settlement from year to year. 
The other matter to which their Lordships 
allude w«s the contention that the Plain- 
tiff was estopped from challenging the 
right of the l^idnapur Company to jote 
rights by '&*liabuli^at of the 9th f'ehruary 
1912, to whiih he \^as a party, and by 
which the PlaAtiff had undertaken to re- 
spect the recorded rights of raiyats and 
others. These latter two defences were 
carefully consi^red by the High Court in 

(1) I»A. 110: B . c. I. L. E. 18 Cal. 

' (1890). 


its judgment in this suit, and thefr Lord- 
ships agree with the High Court that they 
do not afford defences to the claim of the 
Plaintiff. 

The evidence as to the rights of the 
•parties was caifefully considered by the 
Subordinate Judge who tried the suit,«and 
the High Court agreed with him in all 
material matters. The history of the 
lands in question, which are char lands in 
the alluvial plainu of the river Padma, and 
of how those lands have from time to time 
been dealt with by the Government, by 
the Plaintiff, and by the Midnapur Com- 
pany and their predecessors-in-title, in- 
cluding Robert Watson and Co., has, so 
far as is material, been very fully and most 
carefully stated in the admirable judgment 
of the High Court of Sir John George 
Woodroffe and Hugh Walmsley, JJ., and 
with the conclusions expressed by those 
learned Judges their Lordships agree. 
U'hey will, however, refer to some other 
matters which in their opinion bear upon 
th<? case, and will then state what* is their 
conclusion as to the two defences which, 
if ]>roved, would* be substantial defences 
to the claim of the Plaintiff to eject the 
Midnapur Company. 

The lands in suit are comprised in an 
estate which has been periodically settled 
under Reg. 2 of 1819. As has been men- 
tioned, they are char lands. The proprie- 
tary interest in the lands is admittedly 
vested in the Plaintiff and the Midnapur 
Company as co-sharers, who hold the lands 
in common. Where lands in India are so 
held in common by co-sharers, each co- 
sharer is entitled to cultivate jn his own 
interests in ^ proper and husband-like man- 
ner any part of the lands which is not being 
cultivated by another 'of his co-isharers, 
but he is liable to pay to his co-sharers 
compensation in respect of such exclusive 
use of the lands. Such an exclusive use 
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of lands held in common by a co-sharer is 
ndt an ouster of his co-sharers from tlieir 
proprietary right as co-sharers fn the lands. 
When co-sharers cannot agree as to* how 
any lands held by them in common may 
be used, the remedy of any cfD-sharer who 
objects^to the. exclusive use by another co- 
sharer of lands held in common is to ob- 
tain a partition of tie lands. No co- 
sharer can, as against his co-sharers ob- 
tain any jole right, rights of permanent 
occupancy, in the lands held in common, 
nor can he create by letting the lands to 
cultivators as his tenants any right of oc- 
cupancy of the lands <in them. 'J^heir 
liordships may refer on this subject of 
separate cultivation by a co-sharer of 
lands held in common to what Sir Barnes 
Peacock said in delivering the judgment 
of the Board in Robert Watsori and Co, v. 
Ram Chand Dutt (1). Ho then said 
“In India a lafge proportion of the lands, 
including many very large estates, is held in 
undivided shares, and if one shareholder can 
restrain another from cultivating a portion, 
of the estate in a proper and husband-like 
manner, the whole estate may, by means of 
cross injunctions, have to rerfain altogether 
without cultivation until all the shareholders 
can agree upon* a mode of cultivation to be 
adopted, or until a partition by metes and 
bounds can be effected — a work which, in 
ordinary course, In large estates would pro- 
bably occupy a period including many sea- 
sons.’* 

In that case the Board made a declara- 
tion that Robert Watson and Co., wlpD 
were the Plaintiffs, should recover from 
the Defendant a sum of money, calcula- 
ted at a specified rate per bigha per year, as 
compensation for the exclusive use by the 
Defendant of the bighas which l^d been 
occupied by him. 

Their Lordships are not certain that 
the Midnapur Company has in recent 

(I) L. R. 17 I. A. 110 at pp. 120-21 : 8. c. I, 
L E. 18 Oal. 10 <1890). 


years, if at all! been cultivating any part 
of the lanJs in \uestiou. If the Midnapur 
Company has beeji, in fact, cultivating 
any of these lands,* it cannot by such se- 
parate use of the lands have acquired any 
jpte rigjjits in them*. Even if the ilidua- 
pur Company purchased apy jote rights 
in lands held in corprnon by the co-sharers, 
such a purchase would in law be held to 
have been a purchase for the benefit of all 
the co-aharers, and *the» jolte rights so 
purchased would by the purchase be ex- 
tinguished. The Midnapur Company 
leges as a defence to this suit that tenants 
of the Midnapur Cotapany, who^are not' 
tenants of the co-sharers, have acquired 
urriei* the MidnajTur Company jote rights, 
rights of occupancy, in the lands in suit. 
Such rights of occupancy, if they existed, 
would be raiyati jote rights, but a raiyat 
cannot acquire under sec. 180 of the Ben- 
gal Tenancy Act, 1885, a right of occu- 
pancy in char land until lie has held the 
land for twelve continuous years, and no 
evidence has been brought to the attention 
of their 'Ijordships that any raiyat had held 
any of the lands in suit for twelve con- 
tinuous years before swit as a tenant of 
the Midnapur Company, even if a holding 
of lands by a raiyat under the Midnapur 
Company, and' not under the co-sharers, 
could confer a right of occupancy on the 
raiyat as against the co-sharers. • In Ben- 
gal a co-sharer has no more power to con- 
fer a right of occupancy on a raiyati^than 
a middleman would have, and in Bengal a 
middleman cannot obtain as a middleman 
a right of occupancy in himgelf . mjucB less 
can he create in his teifent a right of oc- 
cupancy in lands held by him 5s a middle- 
man. See the judgment delivered by Lord 
Dunedin in Midnapur Zamindary Com- 
pany V. NaresTi Narayan R^^y \2), See 

(2 L. B. 48 I. A. 66 : e. c. J. L? JB. 48 OaL^ 
460(1920). 


6 - 
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altiB'Uae caFses referred to s!t p. 116 of the 
oorpmentary on the Bengq/ Tedancy Act, 
1686, by W. Knucane^ and Ameer Ali 
(flyed), edited by F. Wigley. Calcutta. 
1904. ^ 

‘ Their Lordships return now to thg 
Company’s sujjstantial defences to the suit, 
the 'first of which is that the suit is 
barred by the limitation of Art. 142 of the 
First Schedule to tlie Indian Limitation 
Act, 1908. This faidfes the question 
as to what ws the possession of 
t)j)C ^ands in question in this suit which 
the Plaintiff obtJCined on the 26th July 
1902, and the 20th ‘June 1903, under a 
decree for possession of the High Court at 
Calcutta of 1899 in a suit No. 6 of 1801,, in 
which the Plaintiff and Kobert Watson 
and Co., who were predecessors-in-title of 
the'Midnapur Company, were parties. It 
must be remembered that the Plaintiff and 
Bfobert Watson and Co. were co-sharers 
the lands now in suit, which the Plain- 
tiff and the Midnapur Company hold in 
common as co-sharers. Robert Watson 
and Co. had been denying the right of the 
Plaintiff as a co-sharer in the lands. A 
Commissioner wa^t appointed to deliver 
possession to the decree-holders, and he 
delivered possession under sec. *264 
of the Code of Civil Procedure of 1882 by 
the usual modes of sticking bamboo^ and 
the beating of drums, and by proclaiming 
aloud in Bengali, in the presence of a 
nun^her of persons of the vioinity,, the 
terms of the decree of the High Court and 
of the parwana of the Court of the Sub- 
ordihatje Ifudge of Nadifi. Hi India per- 
sons are jiot permitted to take forcible 
possession f they must obtain such posses- 
sion as they are entitled to through a 
- Oonrt. The Plaintiff was not entitled to 
get poafessjpn by oustiilg his then co- 
eharers.JElobert Watson and Co., from 
possession of lands whiwh they were en- 


titled to hold in common as co-sharers ; the 
possession which the Plaintiff got was* a 
posdfession Of the lands in his proprietary 
right Bs a co-sharer. The High Court had 
declared that there were no jote rights in 
the lands, ^he possession which the 
Plaintiff got in 1902 and in 1903 was 
within twelve years of the 8tB August 
1912* and the suij; was not barred by the 
law of limitation. 

As to the ojiher material defence which 
is one of res judicata, their Lordships feel 
Ihat they cannot add anything to what 
Sir John George Woodroffe and Hugh 
Walmsiey, JJ.. ^id in their judgment on 
thatVibject, with which *they agree. But 
to prevent the possibility of any further 
doubts being suggested at any time on that 
matter, their Lordships repeat what those 
learned Judges said. Referring to the 
litigation which began in 1891, they 
said : — 

“ We now pass to the issue of res- judicata, 
the facts as to which are as follows: — ■ 

“ In the plaint m Title Suit 6 of 1801, the 
Plaintiffs, i.e., members of the Putia Raj 
family, alleged that the Revenue authorities 
had been wrong in holding that Watson and 
Co., and not the Plaintiffs, were in posses- 
sion of the land that was being settled in 
1887, and that Watson and Co., dispossess- 
ed them by virtue of the order of the Board 
of Revenue that the settlement was to be 
with Watson and Co. They admitted that 
Watson and Co. owned an undivided share 
of three annas odd with themselves in the 
mahal. Their prayers were as follows: — 

* (a) For a declaration that the land ap- 
pertained to towzi No. 814; , ^ 

(h) For a declaration that they were en- 
titled to get settlement from the Collector; 

(c) For recovery of possetsion ; 

(d) ^r mesne profits, provisionally esti- 
mated at Rs. 1,692. 

“ The defence was (a) that some of the 
lands in suit, via., 1,568 bighas 1 k. 10 
accreted to their estates char Hngul- 
beria and NiaipaiipBr, ag held by the ficTlQionA 
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Huthorities ; (5) that the remainder had ac- 
creted to their estates Udainagar, Temadia 
and others ; (c) that they had acquired a 
right by adverse possession; and (d) that 
the Plaintiffs could not in any event obtain 
khas possession. Other pleaa^ were raised, 
but we are not concerned with them. 

**It ^us found that the Plaintiffs’ claim 
was barred as to the 1658-1-10 by adverse 
l>oBseBsion for twelve years, but that the 
remainder of the land was an accretion to 
mahal No. 614, and that the Befendants had 
not been in adverse possession for the. 
statutory period. These findings of the first 
Court were upheld on appeal. 

Regarding khas possession an issue was 
framed as follows^ Are the Plaintiff# en- 
titled to recover khas possession of me Jr nd 
in suit? Have the Defendants any jotedari 
right in the land ?’ But, on December 26th, 
1893, the Plaintiffs’ pleader made a state- 
ment in these words : ^ The Plaintiffs claim 
only a right to the settlement of the disputed, 
land and no other right.’ On the same day 
the Defendants’ pleader made a statement, 
and asserted that, in any event, khas pos- 
session could not be given because the De- 
fendants had jotedari right in the land. 
As a result of the statement made by Plain- 
tiffs' pleader, the learned Judge did not de- 
cide the issue. He said : ‘ The Plaintiffs do 
not ask for khas. possession. Hence it is not 
necessary to enquire whether the Defen- 
dants have a jotedari right in the lands.’ 

“ Watson and Co. .preferred an appeal, 
and raised the question that the Judge had 
left open, in the eighteenth and nineteenth 
paragraphs of their memorandum. It will be 
seen from these grounds that the Appellants 
who now contend that the decision of the*^ 
issue was unnecessary, expressly invited this 
Court to decide it. The eighteenth of their 
' grounds of appeal ran as follows : ^ For that 
the learned Sul^-Judge having held that 
it was not necessary to enquire ^ whe- 
ther the Appellants have jotedari right in 
the lands in suit, has erred in giving a 
deeree fer possession of the same to the 
The nineteenth ground was 
equally explicit and ran ; ' For that it 

should have been held i^at the Appellants 
ere entitied to hold most of the disputed 


lands in rlj^ts and that thp Plaintiffs 
have no right to e^ict them from tho same 
without determining their tenancy in the 
maimer prescribed by law*.’ The point was 
pressed in argument before this CoJrt, but 
it was held that there was no evidence in 
support of the contention. '•* 

‘‘The decree that was drawn up in this 
Court made no express mtotion of the deci* 
sion on this point in terms: it affirmed the 
First Court’s decree ^ith^ modifications in- 
tended to remove uncertainties. 

“ In the present suit the Plaintiff says 
that the decree was to the effect thalf the 
Raj should get possession after ejectment 
of Watson and Co., that Watson and Coi 
were ejected and possession delivered. The 
statem^ent continues : ^ But the Plaintiff has 
no^ in reality got possession of the decreed 
lands in proper order even in spite of their 
having obtained possession in manner 
aforesaid and the Defendant Company have 
illegally and wiiliout any right been still 
holding possession of the whole of tho de- 
creed lands.' 

“The prayers are as follows : —(a) For a 
declaration that the Company has not, 
never has had, and never can have, jote 
rights in the lands covered by the decree in 
Title Suit No. 6 of 1891 ; (6) for a partition 
of those lands and of iho land in towzi 
No. 814 as it was in 1891 ; (c) for possession 
of tbe separate share of 5 a. 16 g. 2 k. 2kr. to 
be allotted to the Plaintiff by tho ejectment 
of the Defendant Company ; and (d) for an 
account and mesne profits, &c. 

“ There is no dispute about the identity of 
the land now in suit with the land of tho 
previous suit. » 

“ Now, had the matter rested whsre the 
Subordinate Judge left it, no such question 
as we have to discuss would have arii^n. 
Whether the suit might jjnd ^should have 
been properly determined withoii^ entering 
into the question of the tenancy right as the 
Plaintiff apparently wished to do, we need 
not now enquire. For, in fact (as we have 
seen), the present Apnellants (Jire^ly in- 
sisted on the point being tried, and alleged 
that the Fii^st Court should hive done so< 
It was contended before us that whatever 
the Appellants might have done in this re*^ 
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spect, the issue in fact was notf a necessary 
or proper one to be tried in that suit, and 
that it is open to u/ tp say so>. But we 
must see first whether this Court adjudged 
otherwise, that is, whether this Court 
having the question before its njind decid- 
ed that the issue did arise If so, that deci- 
sion would be as much res judif^ata as the 
final determination of the issue on the 
merits. If we are •of opinion that the Court 
did BO decide, we concerned to see 

whether it did Vo rightly or not, and indeed 
cannot do so. , Now this is not a case, as 
» noi, infrequently happens, where incidental!/ 
some point is decided which is not neces- 
sary, which was no/j of first-rate importance 
or especially broifght to the notice of the 
Court. The Plaintiff had excluded the 
question by the statement of his plbader. 
The First Court had therefore expressly 
stated that it could not decide it. The De- 
fendant, the present Appellant, has express- 
ly urged that the Judge was wrong in n<,'t 
deciding this question even though ttis action 
was based on the Plaintiff's advisor's state- 
ment and he asked this Court expressly to 
decide it. As the Court did so, it seems to 
us that we ought to assume not that it dtd 
something which was unnecessafy, but that 
in so far as it decided the point raised, it 
must also have decided that the then Defen- 
dant's objection that tho point should be 
tried was a good one and that the iigiue was 
one. which did arise in the suit. 

“Then what did the learned Judges sayl 
Maclean, C. J., after disposing of J»he ques- 
tion *of reformation, sets out the three con- 
tentions of the then Defendants and pie- 
^ont Appellants, the third of which was that 
the Defendants are e^ntitled to jotedari 
righi. On this the Chief Justice held that 
p.0 Buah rights were **\nywl^re recorded, nor 
wad thereo any evidence of such rights. It 
was, be said,^ for the then Defendants and 
presenlf Appellants to make out such right, 
but that they had not succeeded in doing 
60. Banerji, J., ptates the contention * that 
the •Plaintiffs cannot claim khas possession 
as the. ^Defendants had jotedari rights in 
the Hireater part of the lands in suit.' He 
Bays that that was part of the defence which 
it was necessary to consider. He then points 


Naresh Nabayan Eoy. 

out that the First Court did not consider 
the question of jotedari right necessary to 
be determined, and expressly refers to the 
ground of appeal that the First Court ought 
to have determined ihe question of tenancy 
right, and held that the possession to which 
the then Plaintiff was entitled was subject 
to the tenant right of the present -Appellants. 

It tis quite clear from the above that the 
then Defendants’ case was present to the 
mind oi the Court. The learned Judge 
then proceeded to decide it and held that 
there ‘was no jote right. If the learned 
Judges had thought the issue unnecessary, 
they would presumably have said so and 
not decided it. But they did decide it. 
Cff.n it be said^ under these circumstances 
that the point wa.s not raised, that the 
Court did not consider it to be a necessary 
issue and did not impliedly decide that it 
was necessary and did not decide the issue 
on the merits ? We think the answer is 
clearly in the negative. Then what of the 
decree ? It is true that it does not express- 
ly refer to the tenancy right, but it gave a 
decree for possession. What, then, did it 
intend to givej For the Appellant it Is 
said that all that was given was posBession as 
co-proprietor aneVthat the question whether 
such possession was free of the alleged ten- 
ancy right was left untouched. Jhit if so, 
what was the necessity of discussing the 
question in the judgment? We ought not, 
we think, to assume that the Judges dis- 
cussed a question which was irrelevant to 
the case, and then granted no relief in 
respect of it ; but rather that as they had 
discussed and negatived the alleged tenancy 
right in the judgment they intended to, and 
did, give a decree which should give effect to 
these findings. If so, the learned Judges' 
decree in effect gave to the Respondents be- 
fore us a right to the lands in that suit free 
of the alleged tenancy right claimed. We 
are of opinion therefore* that the issue as to 
th(^ Appellants' right is res judiedta.^* 

Tlieir Lordsl^iips will humbly advise His 
Majesty that this appeal should be dis- 
missed with costs, but that th© decree of 
the Subordinate Judge be varied by sub- 
stituting for his order as to mesne profits' 
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an order that the Midnapur Company is to 
pay compensation to the Plaintiff for the 
exclusive use by the Midnapur Company 
themselves or by their tenants of the 
lands in suit from the 20th June 1903, 
until partition has been effected and pos- 
session of the lands falling on partition 
to the Plaintiff has been delivered to the 
Plaintiff. Such compensation is to be as- 
certained and assessed in the High Court 
or in the Court of the Subordinate Judge 
of Nadia as the High Court may direct, 
and the Plaintiff’s costs, which may be 
incurred in the ascertaining and assessing 
of such compensation, are to be paid, to 
him by the Midnapur Company. 

Solicitors; Messrs. Burton Yeates*t(: 
Hart for the Appellants. 

Solicitors : Messrs. W. W. Box cC- Co. 
for the 1st Respondent. 

Ct. 1). M. 


practically embody the principles of the 
English law on the wbjccf. 

The onus\of establishing capacity lies 
on the prdpounder of the Will, but when a 
caveator impugns a Will oy. the ground 
that it was bbtained by the exercise of 
undue influence^ excessive persuasion or 
m^oral coercion, it lies upon him to 
establish the ca^se,' • 

In matters of this description it is essen- 
tial to take care ^hat the decision of the 
Court rests not upon suspicion, but upon 
legal grounds^ established bip legal testi- 
mony. 

Tyrbkll V. -Painton (1) and Sreseman- 
cil UNDER JJEV V. GOPADLC'HUNDEB CHU- 
CKERBUTTY (2) referred to. 

This was an appeal from the decree of 
Die Court of the Resident, dated the 26tJj 
April 1922, setting aside an order of the 
District Judge of Bangalore and revoking 


PBIVY OODNCIL. 

[Appeal fbok th® Couut of the British 
Resident in Mysore, Civil iND 
Military Station of Bangalore.] 

Lord Dunedin. 

Lord Phillimorb. 

S.itJ 0 H»I!D«.. MoimiiHoR.™- 

M.. Ah. 

SIE Lwrimi Jiimiis. I Appellant, 

1923, I, '■ o • 

Heard, 29 end J AMS.Trijn Hoe- 

30, Oetober. 

T 1 A Respondent. 

Judgment, ^ ^ 

30, November, . 

Indian, Succession Act (X of 1865), secs. Jf8, 49 — 
jVill — Testamentary capacity, onus to prove— Case 
of undue influence or coercion — Onus— Decision to 
he hosed on legal testimony and not on suspicion. 

The rules for the establishment of the 
capacity of a*testator and the circum- 
stances which would lead to the invaiida- 


a probate granted by him on the 19th De- 
cember 1921. 

That order was made on the application 
of the Appellant for probate of the Will 
of her deceased husband Ilormusjee Rus- 
tomjeo Kanga, jind against the opposition 
of the Respondent. The question in the 
appeal was whether the testator was pos- 
sessed of testamentary capacity when he 
executed the Will, or whether he was in- 
duced to execute it by the undue influence 
of the Appellant. 

The testator died on the 17th August 
1916. The Appellant applied for probate 
of the Will on the 10th of September. 
The Respondent put iii a caveat on the 
27th October and an affidavit in support 
of it on the 30th of iNovember wherdby 
the proceedings became contested. 

The District Judge decided in favour of 
the Wfll and ordered prdbate to issue. 


tion of a Will are embodied in secs. iO (ij ]g 94 ^ 

and 48 of the Indian Succession Act which (2) ii m. i. a. 44j 7 w. r. lo (p. 0.) (l^). 
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The Eespondent appealed and the Besi- 
dent, on thp 26th April l'922, allow- 
ed the appeal and revoked the probate. 

Prom this decree Jhe Appellant appeal- 
ed to His Majesty in Council. 

Sir George Lowndes, K. C. and Mr. 
E. B. Baikes for the Appellant. 

Mr. Thomas Bucknill for the Beapon- 
d%nt. 

The arguments were direoted towards 
the evidence. 

Their JjOEDships’ Judgment was deli- 
vered by 

Mb. Amber Ali. — Thjtf Appeal arises 
out of an application by the Petitioner, a 
Parses lady named Mrs. Motibai Kangsi., 
in the Court of the District Judge of 
Bangalore for the probate of a Will which 
she alleges had been executed by her hus- 
band shortly before his death, on the 17% 
August 1920. The probate was granted 
by the District Judge, Mr. de Eozario, on 
the 19th December 1921. His order was, 
however, reversed by the Resident of 
Mysore, Mr. Barton, who appears to have 
exercised, in his official capacity, the Ap- 
pellate jurisdiction oveathe Civil Court in 
Bangalore; hence the appeal to His 
Majesty in Council. 

The testator, Mr. Hormusjee Rustom- 
jee Kanga, resided in Bangalore, and he* 
is described as having been a turf account- 
ant. He became ill on the 2nd August 
1920, and, his medical attendant, a doctor 
named Mylvaganam, diagnosed his com- 
jdaint as malaria; but as he became 
gradually •worse, his wife and friends be- 
eame anxious and callbd in two other 
*dootors in consultation with Dr. Mylvaga- 
nam. They were of opinion that it was 
imt malaria but septic poisoning, and they 
presoribed aftcor/lingly. The* Will is 
alleged to have been executed in the even- 
Jhg.^.tbe 16tb August, and was registered 


Hobmubjbb Eanga. 

by the Sub-Registrar of the Civil and 
Military Station, Bangalore, shortly after 
its execution. From his name (Mr. 
Burby) the Sub-Registrar appears to be 
an Englishman. As his evidence, in their 
Lordships’ opini&n, is of the utmost im- 
portance in the determination of this ap- 
peal and, is very short in substance, they 
propose to quote it in'full : — 

“ I am Sub-Registrar of Assurances, 0. 
and M. Station, Sangalore. I was so in 
August 1820.* I remember the leth August 
1820. 1 Was called to the residence of Mr. 
Kanga and a Will was there given to me for 
registration. I registered it. Ex. A is the 
Will. It'-was signed by Mr. Kanga in my 
presence unaided. I had no suspicion what- 
'fever that anything was wrong with the Will. 

I satisfied myself that Mr. Kanga was per- 
fectly right in his mind.” 

He was not cross-examined at all on 
behalf of the caveator, the eldest son of the 
deoeaised, Mr. Kanga. His case was, in 
the first place, that his father was not com- 
petent or in such a condition, mentally or 
physically , as to make a valid disposition ; 
in the second place, tfiat if it was com- 
petently made, it was made undeir the un- 
due influence of his wife, the Petitioner. 

^ I he Petitioner is the second wife of the 
‘deceased. He appears to have married 
her in 1917 , and it is in evidence that they 
lived harmoniously and on good terms. 

The attesting witnesses to the Will are 
Aga Abbas Ali, a Mohammedan gentleman 
residi^ in Bangalore; a Mr. W. H. 
Thomson, an Englishman carrying on 
business in that city ; and Dr. li^ylvaga- 
nam. The faots connected with its exe- 
cution are testified to by twp Hindu 
gentlemen o| the names of Mr. C. Sun- 
dara Raja Naidu and Mr. C. N. Surya- 
narayaaia Rao; a Ptosee of the of 
Mr. K. D. BelganiUwala ; and a Mr. F. 
D’Souza, a furniture dealer. 

As the deceased became gradually worsb, 



47 


Voii. XXIX.] THE CALCUTTA WEEKLY NOTES. 
MoTiBAfiSoBMUsjEE Eanga 0. Jamsetjeb Bobmubjhe Eaeqa. 


it was considered advisable he should exe- 
cute a WiU. It is not clear from the evi- 
dence from whom the proposition emanat- 
ed, but there is nothing to show that it was 
not with his approval. Mr. Sutyanara- 
yana Bao, a prominent pleader of tbe 
Bangalore Bar, was asked by Mrs. 
Banga to draft the Will. He excused him- 
self on the ground that he was a close 
friend of the deceased and apprehended a 
dispute ; he would rather it was prepared 
by some other lawyer. He accordingly 
introduced Mr. Naidu, another pleader, as 
a fitting man for the purpose. Mr. Naidu 
states that he came to the house on the 
16th August and obtained Mr. Kanga’s 
personal instructions about the Will. Hi®' 
statement on this point is as follows : — 

“ Mr. Kanga asked Mrs. Kfinga to take 
some bank-books and title-deeds from an 
almirah and a chest of drawers. She took 
out some documents from each and handed 
them over to Mr. Kanga, who took up the 
hooks and documents one after another and 
gave me instructions: As he gave instruc- 
tions I took down notes, which I have with 
me. I first asked" Mr. Kanga whom he 
wished to appoint as esecutor. He said 
that his wife, Motibai Kanga, should be the 
sole executrix.-* 

Mr. Naidu produced the notes of his 
instructions at the trial. They are short 
and direct. This witness states further 
in his evidence that a Mr. Godfrey, to 
whom the deceased owed some money, 
was present at the time in the room in 
which Mr, Banga was lying, and that 
there was some discussion between the 
two regarding the amount of money due ; 
that Mr. Godfrey stated it was some- 
thing like Bs. 7,000, whilst the deceased 
aaid it was not so much but only about 
Bs. 4,000; and that thereupon be looked 
into the books, and it was found that he 
was oorareot : the amount thereupon was 
{ut ^own the deponent’s notes. 


Es. 4,526. Mr. Naidu’s statement re- 
garding a' discussion at the time about 
Bs. 7,000 or Bs. 6,000 is to a certain ex- 
tent corroborated by Mrs. O’Neill, the 
nurse who attended the deceased for the 
las* two days 'of his life, and who was 
called as a witness for the caveator. She 
does not remember exactly the details of 
the discuseion, but says the amouht 
spoken of was something between 
Bs. 4,000 and Bs. ,7,000- There can be 
little doubt that she was referring to the 
same incident as Mr. Naidu deposes to. 
This witness (Mr. Naidu) says further, 
“ Mr. Banga was quite of sound mind 
when he gave the instructions.” After 
Le had taken down the notes he says he 
made a fam copy, which was completed 
by 7 or 7.30 p.m. Mr. Kanga signed the 
Will and shortly after Mr. Burby, the 
Sub-Eegistrar, arrived and registered it. 
In cross-examination with regard to the 
physical condition of the deceased the wit- 
ness stated ; ‘ ‘ His voice was a little 

weak. His wife was not talking to him 
in Gujerati : she was fanning him and 
using an endearing term — the same' term 
right through. ’ ' Aad he added ; ‘ ‘ Neither 
Mrs. Kanga nor myself made any sugges- 
tion to the testator to recall to his mind 
the various items in my notes.” In re- 
examination he stated that the Will was 
read over to the deceased twice — once by 
himself (the witness), the other time by 
Mr. Burby, the Sub-Begistrar. ,, It is to 
be remarked that the Will it?elf is simple 
and short, and not requiring any great 
mental strain on the pai^ of a sick man to 
grasp its meaning. Save the preliminary 
part, which is in ordinary form, it leaves 
everything to the wife. 

Mr. Thomson (who describes himself as 
a director of the firm of Bs^rfon, Bon and 
Co., Ltd.) states that bojlived next door to 
the. deceased : — 
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‘‘On the 16th August, about 6.30 in the 
evening, I saw^r. Suryanarayaila Rao and 
Dr. Mylvaganam in the coijipound of Mr. 
Kanga's bungalow. T droppsdtin to ask 
how Mr, Kanga was* I had heard Mr. 
Kanga washdown with enteric. I asked the 
doctor. He said it was some kidney oem- 
plaint and blood poisoning had set in. I 
asked him whether Mr. Kajiga was im a 
cntical state. He said ^ No/ and he might 
get over it if he were a* younger man. At 

ali events, the doctor saW, •he would last 

• 

four or five days M# Suryanarayana Rao 
then asked me whetlujr I would attest Mr. 
Kanga’ s •Will : he said it was being pre- 
pared at the time. I first objected, saying 
1 was a perfect stran^r, but afterwards 
consented. Mr. S. N. liao represented that 
I was a disinterested party and I would d^. 

I asked the doctor whether Mr. Kanga was 
in a fit condition to sign a Will — I meant 
mentally. Dr. Mylvaganatn said ‘ Certain- 
ly ' and Mr. S. N. Rao ^ Very much &o.’ ” 
The next witness to the Will is 
Abbas Ali, who describes himself os a 
landholder of Bangalore. The material 
part of bis evidence is a-s follows ; — 

“I stepped in at .Mr, Kanga’s to enquire 
about his health. 1 casually dropped* in. 
Mr. Thomson, Dr. Mylvaganam and Mr. 
Suryanarayana Rao were there. Mr. 8. N. 
Rao asked me to v^it, saying I was 
wanted : he did not say why. 1 went into^ 
the sick room, and thefn I learnt I was re- 
quired to attest a Will The Will was read 
out to Mr. Kanga. Mr. Kanga signed the 
Will. The nurse lifted him up. I do not know 
whether anybody else helped the nurse. 
The doctor signed first. I don’t remember 
who asktd me to sign. After I attested the 
Will I stayed on. Then the Registrar came. 
I was in the room when he came. The Re* 
gistrar ^had out the Will to Mr. KAnga. He 
asked Mr. Kanga Vhosther it was right. Mr. 
Kanga shook l^s head (nodded ?), by which 
I understood that he thought it all right. 
The Registrar registered the Will and we all 

Mr. Suryanarayana Rao’s* evidence is 
important. He^is a man of position and 
of twenty-eight years* standing at the Bar 


Hokmusjee Kanga. 

of bis province ; a prominent pleader in 
the Bangalore Court and appears to have 
absolutely no in1;erest in the dispute, and 
knew the family well. He describes how 
the Will came to be executed, the condi- 
tion in which tho* testator w'as at the time, 
and the circumstances connected with jts 
execution. The following passage in his 
evidence deserves notice : — 

'' Just after the execution of the Will Mr. 
Burby came. Somebody went and brought 
liim. After • execution and before Burby 
camd the Will was brought to me. I read 
it and was surpi’iscd that no provision had 
been made for the children, and I expressed 
myself tov that effect to Mr. Abbas Ali and 
to Mr. Burby and to others. I remarked 
^that it was an unjust Will. Kaiku, the 
younger son, who understood what we were 
discussing, began to cry. I felt it and the 
others also felt it. They asked me to ap- 
proach Mr. Kanga and ask him to make 
somd provision for the younger boy. Mean 
time Mr. Burby went in and registered the 
Will He was standing by Mr. Kanga’ s 
bedside. I then went into the room. Mr. 
Kawga was lying in bed and appeared to be 
exhausted. I took up Mg hand and asked 
Mr. Kanga how it was he had made no 
provision for any of his children. He re- 
plied, ‘ My wife will look after everything.' 
Then I said he might at least' make pro- 
vision for the mmor boy. He replied, 'My 
wife is a good woman. She will look after 
him.' Then I came out remarking, ' What 
is to be done? The man is obstinate.' 
When I put the question he understood me 
and gave me a rational answer. I cannot 
depq^e about his mental state.” 

Mr. D’ Souza and Mr. Belgaumwala 
gave similar testimony. 

Mrs. Kanga in her evidence ^ives a clear 
account of what took place from the time 
the deceased became ill until his death. 
Her story tallies in every material parti- 
cular with that told by the other wit- 
nesses. She was cross-examined at great 
length, but nothing appears to have been 
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elicited to discredit her testimony. If all 
this evidence is accepted the ^validity, of 
the W'ill would be conclusively established, 
but Dr. Mylvaganam, although an attest- 
ing witness, has given evidence of a 
character which requires consideration. 
He states, in fact, that the deceased when 
he put his signature to the document 
could not understand wh&t he was doing. 
He says in one place in his examination- 
in-chief : — • 

I saw him sign. I attested the Will. , 
1 was behind him. Mr. Abbas AH and 
Mr. Thomson also attested. From his 
mental and physical concUtion I did not 
think that Mr. Kanga was able to mal^e a 
detailed Will. He was not comatose or im- 
becile. At times he used to be quite listless 
and we had to shake him to get a reply.'' 

He also was present at the time when 
the Registrar came. In cross-examina- 
tion, referring to the Will Ex. A., he* 
says : — 

** It is a long document. I do not think 
that Mr. Kanga would hav,e understood all 
that in his then condition." 

The Judge before Whom the evidence 
was given was apparently astonished at 
the fact that although Dr. Mylvaganam 
had attested the Will, he was now giving 
evidence to the effect that the testator 
could not have executed it with compre- 
hension. The District Judge accord- 
ingly asked him certain questions, to 
which he makes the following answeiis : — 

'‘When I attested ^^he Will I thought that 
the details had been arranged previously. * 
I regarded my responsibility to extend only 
to the witnessing of the signature. Mr. 
Kanga did not appear to me to be follow- 
ing the reafding of. the Will with intelligence. 
Somebody asked him to sign, sayinpr that 
bis signature was required, and put a pen 
iu his hand. He was lying with his eyes 
closed, and when he was propped up he was 
sufficiently alert for the signing.- After the 
signing Mr. Kanga collapsed. On the 16th 
^^Knst 1 do not think Mr. Kanga would 
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have- been iu a fitting state of mind to be 
able to scrutinise accounts." At^ the in- 
stance of Petitioner'^ counsel : " After the 
Will was read out 1 cfo not remember asking 
Mr. Kanga why he had left out his son in 
the Will. To my knowledge there was no 
conversation with Mr. Kanga after the Will 
was signed. He was not in a fit state for 
conversatiSn. I do not remember anybody 
else asking Mr. Kanga about having left out 
his son — I do not ^hink so." 

• f 

The nurse, Mrs. O’Neal, says that the 
whole work of opening tl\e iron safe and 
taking out the books, etc., for the pur* 
pose of noting the details in the Will was 
carried out by Mrs. E?j\nga ; and that Mr. 
Kanga gave no instructions to the lawyer. 
She* acids that the patient was very weak 
and his life seemed to be going ; he took 
no interest in what was going on. 

Their Lordships do not think it neces- 
sary to refer to the nurse's evidence in de- 
tail ; it is sufficient to say that her state- 
ments are in direct contradiction to all the 
witnesses on behalf of the Petitioner and 
'even contradicts some of the statements 
made by Dr. Mylvaganam. Upon thia 
balance of testimony the District Judge 
came to the (conclusion that Mrs. O’Neill 
coulci not be relied on, and having regard 
to the fact that the capacity of the testa- 
tor had been established by overwhelm- 
ing testimony and no undue influence had 
been proved, he made a decree for the 
grant of the probate to the Petitioner. 

On appeal the Resident has set aeide 
the order of the District Judge chiefly, as 
it appears, on^ suspicion. ,, 

The rules for the establishment of the 
capacity of the testator anS the circum- 
stances which would lead to the invalida- 
tion of a Will are embodied in secs. 46 
and 48 of the Ind^j^n Succession Aofc (X of 
1865) which practically embody the prin- 
ciples of the English law on the subject. 

Counsel for the Respondent invited 

7 
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Lordships’ attention to what he 
called the suspicious circumstances in 
the case : the delay^'in sending informa- 
tibn to the eldest son of the critical condi- 
tion ‘of the father, the exclusion of the 
.children from the Will; and li€^relied*on 
the dictum*' in Tyrrell v. Painton (1). 
That case, however, ’differs in 'all its cir- 
cumstances from the present. In this 
connection it ma^ be useful to refer to 
the observationc of Lord Westhury in the 
case of Sreemanchunder Dey v. Gopaul-, 
'ehninder Chuckerhutty (2) ; — 

** . . in matters of this description ” 
(he was dealing with a charge of fraud in 
eonneotion with a sale in execution of a 
decree) "it is csBentiat to take cArevthat 
the decision of the Court rests not upon 
suspicion, but upon legal grounds, estab- 
lished by legal testimony.” 

It is quite clear that the onuB of estab- 
lishing capacity lay on the Petitioner. It’ 
is also clear that if the caveator impugned 
the Will on the ground that it was ob- 
tained by the exercise of undue influence 
oxoessive persuasion or moral coercion, it 
lay upon him to establish that case. The 
evidence, however, that the deceased sign- 
ed it with full cbmprehension of its mean 
ing and contents is overwhelming and ex- 
plicit. It is impossible to suppose that 
persons like the pleader, Mr. C. N. Surya- 
XMtfayana Rao, Mr. Abbas Ali, thte Sub- 
Registrar and Mr. Thomson, not to speak 
of the others, entered into a conspiracy 
with Mrs. Eanga to foist upon a moribund 
man d Will which he did not understand 
and wlv.ch he signed p^ithopt comprehen- 
sion. It isi in evidence that the deceased 
had- not been for some time on good terms 
with his eldest son ; it appears also thftt 
he had adequately provided for him. 
The deceased’s son-in-la^w, Mr. Khambata. 
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who hM apparently no interest in the dis- 
pute, says that the deceased had full con- 
fidence in his wife. Evidently relying on 
his ’trust in her, Mr. Kanga left her his 
whole estate, observing to the persons who 
were interesting themselves on behalf of 
his youngest son that she would after 
hiip and do what was necessary. - A man 
may act foolishly and even heartlessly ; if 
he acts with full comprehension of what 
he is doing' the Court will not interfere 
with the exercise of his volition. The 
evidence, which consists of the testimony 
of respectable and wholly disinterested 
witnesses, excludes the hypothesis of its 
having been obtained by undue influence. 
Their Lordships refuse to accept the testi- 
mony of Mrs. O’Neill and Dr. Mylvaga- 
nam. Their conduct does not seem to be 
consistent with what they stated in Court. 

On the whole, their Lordships have 
come to the conclusion that the order of 
the Resident must be set aside and that 
of the first Coijrt restored. The Respmi- 
dent will pay the costs in the Appellate 
Court and of this appeal. Their Lord- 
ships will humbly advise His Majesty ac- 
cordingly. But they, at the same time, 
feel it desirable to say that they fully trust 
the Petitioner will carry out the wishes of 
her husband with regard to his minor son. 
She herself stated in her evidence that 
she proposed to make a handsome provi- 
sion. for the boy, arid their Lordships 
trust that she will give effect to it. 

Solicitors : Messrs, T. L. Wilson d Co. 
for the Appellant. < • 

Solicitor: Mr. 0. A. Cayley for the 
Respondent. 

G. D. M. 


(1) ICM, P. 161. 

n M. I. A. 44; 7 w. a. JO (P. OJf (1806). 
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[CIVIL APPELLATE JORISDICTIOM.] 29th 6t September 1921 against the afecre© 

AfPsal FBOtt AfpbiiLATK Dbobes of the Subordinate Judge, 1st Court of 

No. 2011 or 1921. Zillah Midnapur (Babu Haripada Maj- 

SuHBAWAftDT J. 1 * umder), dated the let of June 1921, re- 

Qbaham, J. ’ Khebodamofi Da*8i, versinff the decree* oAhehtunsif. 2nd Court 

1924, Plaintiff, Appellant, Tamluk (Mahammad Ibrahim, Ho»- 

Heard 8 and if. sain), dated the 23i'd December 1919. 


9, April. Habib Shaba, 
Jvdgmenti Defendant, Bespondant. 

10, April. J • 

OivU Proeedwe Code (Act V of 1908), Or. Si, 
r, 1, non'Complianee with the provisions of, efect of 
—Or 1, r. 9, 0. P. 0, applicability of, in hiortgage 
suits — Suit to enforce a mortgage— Omission of a 
debtor from sitit — Decree for proportionate share — 
Splitting up of mortgage debt. 

Non-compliance with the provision^ of 
Or. 34, r. 1, Civil Procedure Code 
is not necessarily fatal to a suit to 
enforce a mortgage. The provisions of 
Or. 1, r. 9 is applicable to a mortgage suit 
as well as to any other suit. 

Har Chandra Boy v. Mahumed Husein 
(2) relied on. 

Basireddin Biswas v, Debendeo Nath 
Bwwas (1), Shaha Sahbb v. Sadashiv (3), 
Sheotahal Ojha V. SHfioDAN Eai (4) and 
Sanwal Singh v. Ganbsh Dal (5) re- 
ferred to. 

Where a person having a share in the 
equity of redemption has not been made 
a Defendant, there should be a decree pro- 
portionate to the shares of the persons ac- 
tually made Defendants. 

Habi Kissen Bhagat v. Veliat Hos- 
sein (6) followed. 

Sanwal Singh v. Ganbsh Dal (5) dis- 
sented front 03 this point. 

This was an appeal preferred on the 

• 

(1) 12 0. W. N. 911 (1908). 

(2) 25 0. W. N. 694 (1920). 

(Hi I. L. B. 48 Bom. 676'(1916). 

(4) 1. L. B. 28 All. 174 iF. B.) (1906). 

(6) L L. B, 86 All. 441 (1918). 

(«) I. L. R. 80 Oal. 766 « 8. o. 7 C. W. N. 723 
(1908). 


The facts of the case will* appear from 
the judgment. 

Dabu Sarat Chandra, Khan for the Ap- 
pellant. • 

Babu Santosh Kumar i*al for the Be- 
spondent. , 

• • 

The Judgment of the Court was m 
follows : — • 

SiJHRAWARDY, J.— The only question in- 
volved in this appeal is whether the suit 
was maintainable in view of the fact that 
the Plaintiff had not brought on the re- 
cord the heir of one of the mortgagors. 

The' suit was for the enforcement of a 
mortgage bond executed by Defendant 
No. 1 and one Moiboo Sah who died be- 
fore the date of institution of the suit* 
^Phe suit was brought against the Defen* 
dant No. 1 and one Abirjan Bibi who was 
described as the widow and heir of the 
deceased mortgagor Moib5o Sail. It sub- 
seque^itly transpired that the name of 
the ^ widow was not Abirjan Bibi but 
Asiran Bibi. The first Court held that 
there was a bond fide mistake on the part 
of the Plaintiff in giving the name of the 
widow as Abirjan and decreed the Plain- 
stiff’s suit. On appeal the learned Sifb- 
ordinate Judge held that before institut- 
ing the suit tl^e Plaintiff was aware th^t 
the name of Moiboo’s wid^w was Asiran 
and not Abirjan and that she he^ji inten- 
tionally for some purpose known to her 
described her as Abirjan. He found that 
it was not a cai^e of bond fide mistake 
and that the estate of one of thfi mortga- 
gors, Moiboo Sah, was not reptesented in 
the suit. He next proceeded to oonsidsBr 
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whether in the absence of one of the mort- 
gagors the suit was maintainable or bad 
for defect of parties^ and held that the 
entire suit fail^ since all the mortgagors 
or p^sons interested in the equity of re- 
demption had not beeVi made parlies. 

Against that decision the Plaintiff has 
preferred this appeal, and it ii^' urged on 
her behalf, firs*t, Jhat the finding of the 
learned Subordinate Judge that the estate 
of Moiboo was ^'lot represented in the suit 
is erroneous atj^d secondly, that conceding 
•the finding on the first point to be correct 
the Court below erred in law in holding 
that the entire su^if failed for want of re- 
presentation of Moiboo’s estate. 

With regard to the first point *w# are 
unable to accept the contention of the 
learned Vakil for the Appellant that the 
question is purely one of fact and the 
learned Subordinate Judge has foynd on . 
the evidence that the Plaintiff was actua- 
ted by some motive in intentionally mis- 
naming the widow and that when she 
applied for the substitution of the widow* 
by her correct name the suit w*aB barred 
as against her. 

The second question that is raised is of 
some importance. Or. 34, r. 1, C. 
P. C., lays down that “ all persons 
having an interest either in the mortgage- 
security or in the right of redejnption 
shall be joined as parties to any suit re- 
lating to the mortgage.” The only ex- 
ceptions to the rule are to be found in the 
explancbtion added thereto which relieves 
a puisn^ mortgagee from the necessity of 
making the^prior mortgagee* a party to the 
suit, and provifles that a prior mortgagee 
need nolfbe joined in a suit to redeem a 
subsequent mortgage. This explanation 
makes it clear that in all other cases save 
those exqppted all the Versons interested 
in the equity of redemption should be 
joined as parties. The Code does not say 


what would be the effect of not joining all 
the parties to the suit. On this point 
there has heen considerable divergence of 
opinion. Under the old Code the view 
generally accepted was that in view of the 
wording of «sec. 85 of the Transfer of Pro- 
perty Act which has now been' replaced by“ 
r. Or. *34, C. P. C., the whole 
suit ought to fail if the Plaintiff did not 
join as parties all the persons interested 
in the equity of redemption. The same 
view lias also been adopted in some cases 
under the present Code. 

Some change was, however, effected in 
the law relating to defect of parties by the 
enactment of Or. 1, r. 9, C. P. C., and 
it has been argued with some degree of 
force that Or. ], r. 9, being of general 
application qualifies the provisions of r. 1 , 
Or. 34, inasmuch as no provision is 
made in that order regarding the effect of 
non-joinder in a mortgage suit. This 
view is strengthened by the w^ording of 
Or. 34, r. J , which begins with the 
words '‘subject to the provisions of this 
Code.” It may ftiirly be argued that Or. 
1, r. 9, is one of the provisions to which 
Or. 34, r. 1, is subject. It cannot 
now be disputed, though there was for- 
merly some difference of opinion on the 
point that the omission to make a puisne 
mortgagee or subsequent transferee of the 
mortgaged property party to a mortgage 
suit is not fatal to the suit. See the case of 
Basiruddin Biswas v. Debendro Nath Bis- 
was (1) decided under the old law. The 
puisne mortgagee is as much a person in- 
terested in the right of redemption as a 
mortgagor or the heir of a mortgagor. 
We see no reason why a distinction should 
be drawn between the case of a puisne 
mortgagee and an heir of a mortgagor. 
The view which we are disposed to take 
is that a mortgage suit in which all the 

(I) 12 C. W. N. 911 (1908). 
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persons interested in the equity of re- 
demption have not been joined need not 
necessarily fail. The provisiofls of Or. 
1, r. 9, appear to be just as applicable to a 
mortgage suit as to any other suit. We 
do not wish to lay down s-s a general rule 
that in all cases a suit need not fail by 
reason of non-joinder of necessary parties. 
In using the ejtpression “‘necessary 
parties ’’ we do not desire to make any 
distinction between necessary parties and 
proper parties as has been "attempted in 
several cases. The view that ‘finds 
favour with us was adopted in a very re- 
cent case of thip Court, Har Chandra 
Roy V. Mahumed HuscAn *(2). In 
that case the suit was brought by the, 
mortgagee against the representatives in 
interest of the original mortgagor. The 
Defendants pleaded that all the heirs who 
were in the enjoyment of the property left 
by the mortgagor had not been made 
parties to the suit and that consequently 
the suit should bo dismissed for non-joinder 
of parties. The issue, framed on these 
pleadings w'as — v is the suit bad for 
defect of parties?” TJie first Court held 
on the evidence that a widow of the 
mortgagor named Alimannessa and a 
daughter had not been brought on the re-* 
cord and concluded that as all the repre- 
sentatives of the mortgagor were not 
parties, the suit could not be. maintained. 
On appeal the same view was held and 
the appeal dismissed, the learned Judges 
(Mookerjee and Fletcher, JJ.) holding 
that thq Plaintiffs were at least entitled to 
a decree for a proportionate share of the 
mortgage money as against the Defen- 
dants who were on the record. The same 
view was adopted in the case of Shaha 
Saheb v. Sadaship Supdu (3). There the 
mortgagor who was a Mahomedan died 

(2) 26 C. W. N. 694 (1920). 

(3) I, L. B. 43 Bom. 6?6 (1918). 


leaving aS his heirs a widow, two 
daughters -and a bi’other. After his death 
the mortgagee sued the \vidow and the 
daughters for •the sale of the mortgaged 
property but did nof join the brother as a 
party to the suit. It was hdld that the 
entire suit ought notjio fail, because of 
the, defect of non-joinder, and that a 
decree could be made for the sale of the 
right, title ,and iftterest of the widow and 
daughters only. • The facts of the present 
case are indistinguishable from those of 
the above two cases. ‘ The Allahabad High 
Court at one time consistently *hefd that 
tlie omission of ;in heir of a deceased mort- 
gagor would invMidate the wdiole suit. 
Put the recent decisions of that Court 
seem to be in agreement with the view 
which has l^ctui adopted by this Court— 
Shcotahal Ojha v. Shcodiin llai (4) and 
Sanwal Sinyh v. Ganesh Lai (5). The 
'only objection which can be urged against 
this view is that it violates the princijile 
that a moj'tgage debt is indii visible. It 
has been held, however, that in special 
circumstances a mortgage debt can be 
split up. See the case of llarL Kissen 
Bhagat v. Veliat llossein (6). 

In the view of the law which we have 
taken we think that this appeal ought to 
succeed partially. 

In some cases it has be,eu hoUl that 
every part or item of the property mort- 
gaged is liable for the whole mortgage 
debt, and on the strength of the case of 
Sanwal Singh v. Ganesh Lot (6) it is 
argued that whatever money may be 
found due to the Plaintiff '•from .the first 
Defendant ought ‘be declared as 

charge on the entire pro^jerty mortgaged. * 
We are not prepared to accept the view 

(4) I.iL. B. 28 All. 174 (F. B.) (1906). 

(6) iTL. B. 36 All. 441^(19 i9). 

(6) I. L. B. 30 Cal. 766 : s. c. 7 0. W. N. 723 
(1903). • 
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that has been expressed in tlie Allahabad 
case and we think that we should adopt 
the course taken in the ^ case of Har 
Chandra Roy v. Mahumod^ Ihisein (2). 

The result, therefore, is that the decrees 
of the Courts below are set aside and Jihe 
case remanded to Jhe trial Court in order 
that that Court may make a mortfjage 
decree in favour of the Plaintiff against 
Defendant No. 1 proportionate to the 
share of that Defendq^nt in the mortgaged 
properties at the date of the suit. 

The Plaintiff is entitled to her costs of 
this appeal. The costs of the lower Ap- 
pellate Court will be borne by each party, 
and the costs of the (Jourt of first in- 
stance will be at the discrvjtion of thad 
Court. 

Graham, J. — agree. 

S. N. B. 


[CRIMINAL APPELLATE JURISDICTION.] 

A?r. No. 236 of 1924. 


Khirode Kumar • 
Mueebji, Appellant, 


V. 


King-Empsbor. 


Walmslet, J, 

Mukebji, J. 

1924, 

Heard, 1 and 
5, August. 

Judgment, 

18, August. 

Jury— Verdict of guilty on cka/rge of cnvmwl 
htoaxh of trust without being able to ascertain the 
amomU embezzled and recommending lightest punish- 
memt on that ground— Conviction on such verdict^ 
legality of— Criminal Procedure Code ( Act V of 
1898X, sec. 982 (8 ) — Effect of the amendment Sec. 
SOS (1 ) — Duty of •Judge to put questions to jury to 
ascertain the scope and import of verdict - Indian 
Pahiod Code (Act Av of 1860), sec j(08— (Criminal 
Ifeaohof trust by derh^or eervant— Elements con- 
stituting the offence ^necessity of definite finding 
of adefmUe mm emhezded. 

Where on a charge of criminal breach 
of trust undeiesec, 408, /. P. ft., the jury 
returned a verdiCt of guilty but recom- 
• (9 26 0. W. N.%94 (1920). 


mended the lightest punishment on the 
ground that the amount misappropriated 
was much less than that stated in the 
charge artd the Sessions Judge accepting 
the verdict convicted the accused: 

Held — That tlie conviction could not 
stand on such a verdict. 

The offence of criminal breach of trust 
involves entrustment br dominion over 
property and dishonest misappropriation, 
conversion, use or" disposal thereof. It is 
not possible to find these elements un- 
less one can form a conception as to what 
that property is. There must there- 
fore be a, definite finding of a certain de- 
finite sum traced to the accused in order 
\o form the basis of his conviction. 

The verdict in question was not a 
simple verdict of guilty or not guilty on 
the whole matter covered by the charge 
hut a special or qualified verdict to ascer- 
tain the exact scope and import of which 
it was the duty of the Judge to ask the 
jury such questions as were necessary 
under sec. 303 (1), Or. P^C. 

The object of the amendment of sec. 
222 by the introduction of sub-sec. (2) 
was not to amend the Penal Code but 
merely to alter the procedural law so as to 
get rid of technical difficulties in framing 
a charge, viz., (1) where there was a run- 
* ning account and the prosecution were 
unable to put their hands on a specific 
item out of which the particular sum was 
embezsled or to which it was attributable 
and (2) where the amount said to hp/ve 
been embezzled was made ujy of many 
items, the joinder of which contravened 
the provisions of sec. 234, Or. P. C. 

This waa an appeal preferred on ibe 
16th May 19'24 againat . the conviction 
under sec. 408, I. P. C. , and sentence of 
three years’ rigorous iinprisemment pass* 
ed by Mr. £. £. Sen, Additional SesBioni 
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Judge of Khulna, agreeing with the 
unanimous verdict of ^ the jury on the 
6th March 1924. 

The facts of the case will appear from 
the judgment. 

Mr, K. N. Chaudkuri, Counsel and 
Bubus Satindra Nath Mukherp and Kunja 
Behary Mukherji for the Appeliant. 

Babu Debendra • Narain Bhattacharji 
for tlie Crown. 

Babu ProfuUa Kamat Das tax the Com- 
plainant. 

The Judgment of the Court was as 
follows : — • • 

]MuKER.n, J. — The Appellant Kliirode 
Kumar Mukerji was tried by the Addi-^ 
tional Sessions Judge of Khulna with 
the aid of a jury on a charge under sec. 
408, I. P. C. The charge was to the 
effect that between Jaistha 1329 and 
Baisakh 1330 the accused committed 
criminal breach of trust in respect of a 
sum of Ks. 7,43^. That figure was 
arrived at upon a calculation which is lo 
be found set out in the learned Judge’s 
charge to the jury. The total amount 
collected by the accused was said to be 
Rs. 16,290-14 as., consisting of 16 sums 
of money. The amount of Government 
revenue paid by the accused was 
Eb. 7,868-14 as. 9 p. Rs. 889-9 as. was 
sent by the accused to the proprietoa-s 
and the accused was entitled to Rs. 407 
as the stipulated amount of pay tqjc the 
year. Deducting the last three items 
froDd the amount of collections the 
balance left was Rs. 7,126-6-3 p. To this 
was added Rs. 311 being the cash in 
hand at the dose of the previous year 
and this gave a total of Rs. 7,436-6-8p. 

3Sie jury retilmed a unanimous ver- 
dict of guilty but recommended the 
lightest ^punishineiit consistent with jus- 
tice as in their tbe^amwnt mis- 


appropriated by the accused was much 
less than the amount stated in the charge. 

As to the ^anjoimt embezzled they were 
not unanimous andt they said they were 
not able to ascertain it definitely, but the 
majority of them were of opjinion that 
it might be a thousahtl rupees or so out 
of fhe amount mentioned in the charge. 
The learned Judge agreed in the verdict. 
He, however, w;aB of opinion that the 
amount embezzled iwas not a thousand 
rupees or so but nearly rupees five 
thousand. He accepted the verdidt and 
convicting the Appellant under sec. 408, 

I. P. C., sentenced him to undergo 
rigorous imi^risonment for three years, 
fience the appeal. 

The question is whether upon such a 
verdict tlie conviction can stand. 

On behalf of the Crown reliance is 
^placed upon the provisions of sec. 222, 
sub-sec. (S) of the Code of Criminal Pro- 
cedure, as justifying a verdict of this 
nature. It is said that the law permits 
a charge being framed in respect of a 
general deficiency in accounts apd even 
if the jury are unable to find what parti- 
cular amount haA been embezzled, if 
they are satisfied tliat there is a general 
deficiency, so long as the amount of the 
deficiency is a part of the amount stated 
in the charge, they may bring in a ver- 
dict of guilty and the Court is entitled to 
act uj)on the verdict. In support of this 
proposition reliance is placed oif the case 
of R. V. Lambert (1). ' 

Now^ the object of th§ amendment 
made by the introduction of sub-sec. (2) 
to sec. 222, Cr. P. was “ not to amend* , 
the Penal Code, but merely to get rid of 
a technical difficulty in framing a formal 
document, vis;., the charge^” By this 
amendment the procedural law was 
altered to meet two ^ffioulties. Under. 

(I) 2 Coxj 0. O..d09 (1S49). 





THE CALCUTTA WEEKLY NOTES. 


' 7Vol. XXIX. 

Khirodb Kttmar Mukerji d, JJ;inq-Emperor. : : 


the law as it stood before, the^e was very 
great dilficult^ in convicting where there 
was a running account andfwjiere the pro- 
were unable to put their hands 
oil a specific item out of which the parti- 
cular sum was embezzled or to which it 
was attributable!' The other difficulty 
was what was ex,perience<i in the case 
of Queen-Empress v.*“ Pmsotam Dass 
Morarjee (2). In tliat there was a 
charge of embezzlemNJint of Ks. 9,168-6 as. 
w’hich might liave been made up of many 
Imndred* items. Under sec. 234, Cr. P. 
C., it was not allowed to have more 
than three offences of the same kind, and 
so the charge could not legally stand. 
Tlio law on these two ])Oinfs was altered 
and altered for the better. It was not 
intended either to throw the onus on the 
accused by bringing a cluirge against 
him of a deficiency in his accx^unts or 
do away with the necessity of proving the 
elements of the offence as laid down in 
the [ndian Penal Code. 

As to the case of P. v. Lanibertjl), 
it is no doubt an authoritv for the proposi- 
tion that an indictment for embezzle- 
ment might be sujipcTrted by proof of a 
general deficiency of inonevs that ought, 
to be fortlicoming, witliout showing any 
particular sum received and not account- 
ed for. There is on this point under thfl 
English law a conflict of judicial opinion, 
which perhaps it is not possible to recon- 
cile [see^R. V. Grove (3), R. v. Moah (4) 
and R- v. K^ng (5) for the one view, and 
R, V. Lloyd mJ ones (6), R.^\. Qfiapman 
(7) and R. v. lUolsUnholme (8) for the 

(1) 2 Cox.^C. C. 309 (1847). 

(2) I. L. R. 24 Cal, 193 (1896). 

(3) 7 0. & P. 635 (1837). 

(4) 7 Cox. C. 0. 60 (1866). 

(6) 12f^ox. C. C. 73 (1871). ^ 

(6) 8 0. & 288 (1838). 

(7) 1 0. A K«119j 1 Cox. 0. C. 47 (1843). 

j(8) 11 0ox.(0. 0. 818 (1869) 


otlier] . The words of the statutes under 
which the aboye-raentioned cases were 
decided jire widely different from those 
of the statutes with which we are con- 
cerned and they can have no application 
here. As Martfn, .B., .observed fin the 
case of Reg, v. Moah (4) : “ If there have 
been dG)cisionB of the Courts upon the 
statutes, we are bound by those decisions, 
but I protest against the idea that a num- 
lier of easels decided years before upon 
another sfatute can be any guide to us 
in iTiter]) 2 'eting the particular statufe 
before ns.” 

Tlio offence of criminal breach of trust 
involves entriistment or dominion over 
property and dishonest misappropriation, 
conversion, use or disposal thereof. 
It is not possible to find these elements 
unless one can form a conception as to 
wdiat that property is. There must 
therefore be a definite finding of a cer- 
tain definite sum traced to the accused 
in order to form the* basis of his Convic- 
tion. The verdict of th^e jury read in the 
light of their explanation suggests that 
they found that flie accused bad succeed- 
ed in accounting for the wdiole with the 
exception of about a thousand rupees. 

The verdict so returned by the jury 
was not a simple verdict of guilty or not 
guilty on the whole matter covered 
by the charge but a special or quali- 
fied verdict to ascertain the exact 
scop^ and import of which it was 
the duty of the learned Judge to 
ask the jury such questions as were lieces- 
sary. He should have endeavoured to 
ascertain how they arrived at the amount 
of ‘ ‘ about a thousand rupees or so ” 
w^hich in their opinion the accused was 
guilty of having embezzled. His omis- 
sion to put questions to the jury in this 
respect has deprived him of the oppor- 
(4) 7 Cox. 0. 0..00 (1866). 
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tpoity of finding out whether the said 
Amount or ai^ part of it wae included 
within the figure which be himself arrived 
at, BO as to determine whether he really 
agreed with the verdict or not. The omis- 
sion. has also created a difffculty which 
a^nds in the way of our deciding whether 
the verdict was a proper one or not; for 
we do not know upon what materials the 
verdict is founded or what it really 
means. Under sec. 303 {!)', Cr.,P. C., 
the Judge is always entitled to ask the 
jury such questions as are necessary to as- 
certain what their verdict is; and in a 
case like this it was his cluty to question 
them. 

In the view that I take of this matter 
I do not think it necessary to hear the 
{^peal further. I would set aside the 
conviction and sentence passed upon the 
Appellant and direct that he be dis- 
charged. It will be open to the prosecu- 
ta£Na, i^ould they so desire, to proceed 
afresh against the Appellant in respect of 
wich gross sum or spqpific item or both 
as be may be charged with, in accord- 
ance with the provisions of the law. 

The Appellant will be discharged from 
his bail. 

WALMSLEy, J.— I agree. 

8. C. M. 

PRIVY COUNCIL. 

^ArPKAIi PAOV Maduas.] 

Loap Atkimso.v. ^ Ybneata 

hOBP S>aAW. SUBHADBAVTAMMA 

LobJB B<.ANkSBC*BGa. JaOAA’ATI Garu, 
Sir Jow Bbob. AppellBut, 

Mb. Axbbk Ali. > «. 

19SA, Foosapati 

Meard, lOt 13, 14 and Yabkatavati Ra/u 
17,. March, Gabu and ors., 
Judgment, ft, May^ j BespoedeBts. 

Contnei^ mUidUjf- of—Agrtemunt to charge fraiU 

^^tigo^^^Uikraomg* aimmaed for jprommding 


ii—Ffvite derii)ei.,from, eompronute, if bemad 

Chempertg and maintenanee, law of, if appliaable 
in India —Money borrow^ by truetee or beneficiary, 
with truetede concurrence to p^oeec^e euit lo pre- 
eerve property — lender’s lien on tame —Agtyement, 
if relates to exitting or non-exieting property,-— 
Subeiiting agreement, if binds proftffty not emetvng.. 
at iu date when it comet into existence— Confraett. 
when terminates upo% bt each— Ambiguous contract, 
construction of— Reference tg surrounding dreum- 
stances. ' 

R claimed to be the <Ucn€r in abso- 
lute vested interest of a ^zemindari, sub- 
ject to the life interest of C, C hammj 
set up title as adopted son of the former 
owner — which if estdbdished would ex- 
clude R — R instituted a fiuit for establish- 
me,\t df his claim against C, but being in 
want of money to finance the litigation 
settled the property in suit in trust on P 
in favour of himself and two other bene- 
ficiaries with authority to manage the pro- 
perty and conduct litigations and manage 
them in such a way as he might think fit 
for the preservation of the properties * H 
*and P with the concurrence^ of the other 
beneficiaries subsequently entered into an 
agreement with the Rajah of T, under 
which the Rajah offered tv advance money 
for the prosecution of the suit on terms and 
conditions agreed to by the former, of 
which the folowing are material : — 

“ (a*) Wc shall not compromise with the 
Defendant or file razinamah or withdrawal 
without your consent, 

^ (b) It is agreed that if Mr. K. A., Vakil, 

advises us that it would be better ‘for m 
to compromise^ we should agree tc> it 
compromise or withdraw ouit, 

(c) Moreover, out of the move^able and 
immoveable properties that may he oh 
tamed by such compromise^ etc. , we shall 
pay to you the principal money admneed 
by you wUh mterest at Re, 1 ^per cent, 
per nmnsenn from the vespectioe dates/* 
After about Rs. 93,000 had been so ad^ 
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vanccd by the Bajah, R failed to furnish 
accounts and vouchers^ demanded by the 
Rajah under the termi oj the agreement, 
■whereupon the fiajah without repudiating 
the agreement (as he might have done) 
stopped ddvaiifiinq further sums . R treat- 
ed the agreement as terminated and subse- 
quently compromised tltb suit, in result 
of which he and ft'is eorbcneficiarics re- 
ceived 2\ lacs of TifpcSs : 

Held—That me agreement was a sub- 
nistjng one, since a party to a contract 
cannot put an end to it by committing a 
breach of it, the other parly not having 
repudiated it as he’’ might have done. 

That the agreement teas perfecth, legal, 
being one by the Plaintiffs to the suit to 
assign to l.he Rajah parts of the fruits 
they might acquire in an action at law 
and the law of champerty or maintenance 
not being applicable in India. 

That there is no distinction on this 
point between the fruits of an action 
which the Plaintiff gets by compromise and. • 
the fruits he would receive by a decree or 
i^erdict in his favour, 

Glegg V, Bro«^ley (1) referred to. 

That the agreement related to existing 
and 7 wt non-existing things and was en- 
tirely different in its nature and character 
from- one assigning a mere expectancy. 

That even if the money given to the 
Plaintiffs in the compromise was a non- 
existing thing at the date of the agree- 
ment dnd only came into existence at the 
da\e op the compromise^ decree^ the 
agreement^ being a subsisting one, attach- 
ed to the things so coming into existence 

fr* * 

subsequently. 

That upon a true construction of the 
agreercent the consent i, of the Rajah or 
the Vakil "was a condition precedent only 
when it wa^ possible for them to give it 
, (1) [1912] 3 K. B. 479. 


and not when that became impossible, and 
the^fact that in the circumstances the 
Rajah did not consent to the compromise 
did not prevent the agreement from 
attaching to the money received under it- 

In the construction of written or print- 
ed documents , it is legitimate in Order to 
asceftain their true meaning, if that be 
doubtful, to have regard to the circum- 
stances surrounding their creation and the 
subject-matter to which it was designed 
'and intended they should apply. 

Regarding the provisions of the trust 
deed, held, that the trustee would have 
been acting within his express powers, if, 
having money of his own at his com- 
mand, he thought proper to advance it or 
some of it to finance the coniemplaied 
litigation directed to secure and preserve 
the trust property for the purpose of the 
* trust, and in the event of the suit being 
successful would have been entitled to a 
lien on the property gained for the sum 
advanced. If the trustee, not having 
money of his owi\ available y borrowed 
money from- a third party for the said 
purposes and actually used it to promote 
those purposes, then, in caso the liti- 
gations were successful, the person who 
advanced the money would be entitled to 
stand towards the trust property in the 
place of the trustee and be e^ititled to a 
simdlar lien on that property. Also, if 
the settlor, with the assent and concur- 
^rence of the trustee, borrowed money ab- 
solutely necessary to fiyiance the suit 
from a third party for the above purposes 
and so applied it, then, in the event of 
the litigation being successful, the person 
who advanced the money would be equally 
entitled, ^standing in the shoes of the 
settlor, to a lien on the property preserved 
for the trust by the outlay. 

This was an appeal from a decree of 
the High Court at Madras, dated the 21st 
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March 1918, which reversed a decree of 
the Subordinate Judge of Vizagapatam, 
dated the 6th December 1915# • 

Tlie Apjxjllant’s claim in the present 
litigation arose out of two agreements 
made by the late Eajah,of Tuni with 
liamachandraraju who was a relation of 
the lale Maharajah of Vizianagram, and 
claimed to be his heir. * 

f 

Bamaehanclraraju instituted suit No. 18 
of 1903 in order to substa^itiate his title 
to the Vizianagram estates, Mit prior 
thereto he executed a trust deed, settling 
the property to which he claimed to be en- 
titled as heir of the deceased Maharajah, 
in trust for liimself and Respondents 
Nos. 5 and G to this appeal. 

The 1st Respondent w^as the original 
trustee by this deed. 

The two agreements mentioned above 
were dated respectively the 22nd Ma?y 
1906 and 14th August 1907. Both these 
agreements were coned uded in order to 
enable the Res])ondenti=\ to })rosecute their 
claim to the Vizianagram estates and pro- 
vided that the Rajali of Tuni should ad- 
vance funds for tlie litigation and receive 
a portion of the estate on its successful 
termination. 

Jh pursuance of these agreements 
money was advanced and the litigation 
concluded in a compromise decree, dated 
the 12th Marcli 1913, whereby a substan- 
tial sum was paid to the Respondents. 

The Appellant was the widow of the 
Rajah of Tuni and she instituted the pre- 
sent suit to recover the. sum of 
Rs. 1,08,629 and to obtain a declaration 
of charge onHhe money received by the 
Respondents under the compjromise de- 
cree. The Subordinate Judge decreed the 
suit in the Appellant’s favour aiid gave 
her the declaration asked for. The High 
Court on appeal reversed the decree of 


the Subordinate Judge and dismissed the 
suit with costs. 

Messrs. Upjohn^ K. C., rfcGruythci , 
K. C. and Narqsi\iham for the Appel- 
lant. — Under the Trust ’Deed of 1903 the 
trustee had wide powers of mana*gernent 
and was empowered to do anything ho 
“ may t^hink fit for the preservation of the 
properties.” His’ powers would thei^'- 
fore include the right to obtain money to 
finance the litigation which should estab- 
lish the settlor’s title. • 

Sec. 36, Trusts Act II*of 1882. 

When a trustee has power to make ad- 
vances and by agreement a third person 
makes those advancei5, that third person, is 
eytitjed to be ijidemnified. The Appel- 
lant is accordingly entitled to a lien on 
the trust funds for the amount of the ad- 
vances. 

lie Johnson : Shearman v. Hobinson (2), 
To^d 'V. Moorhouse (3) and Leslie v. 
French (4). 

On the evidence the Subonlinate Judge 
was right in his finding, contrary to 
that o^ the High Court, that the Appel- 
lant’s husband did not break the con- 
tract. The Rajah was not furnished with 
youchers showing liow* the money was 
disbursed and in the absence of such 
vouchers he was justified in refusing fur- 
ther advances. The breach of the 1907 
agreement was made by tlie. settlor but the 
Rajah of Tuni did not treat that breach 
as a repudiation of the contract, and the 
agreement of August ]907 is still binding. 

Mr. Kenworthy Brown for the Respon- 
dents Nosj* 1, 5, and 6. — In ^le pj^esent 
case there was no aijpli>iation to the 
trustee for permission nor di^J flie trustee 
empower the settlor to cliarge the pro- 
perty, a factor which distinguishes it from 

(2) L. B. ft Ch. Div. 548, 652, 55^ (1880). 

(3 L. R. 19 Eq. 69 (1874). ' 

(4) 23 Ch. Div. 552 (1883)# 
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I’oMSr. M oof house (3) 'and Leslie t. 
French (4). 

Thfe Appellant has no right to a lien. 
The agreement was nut an agreement for 
A loan but a' mere speculation. The 
^rties embarked on a co-adventure to get 
lomething ov^t of the Vizianagram esitate. 

A vendor has no lien unless hetperforms 
his part of the agreem'ent. 

Bhobosoemdrec Dassce, v. Jssur Chun- 
der Dutt (5). ' 

There was a ‘^hreaoh of the agreement 
by the Rajah of 'Tuni in failing to provide 
/un'ds for the litigation. That breach de- 
prived the Respondent of his chance of 
getting the whole ' property and it must 
similarly deprive the - Appellant of any 
share of the money obtained by the com- 
promise. 

The Appellant can have a lien only by 
VirtiTe of cl. 12 of the agreement of A^ugust 
1907, i.e., by equitable assignment. A 
breach has been committed by the pros- 
pective assignee prior to the coming into 
‘existence of the fund and that breatdi 
destroys his claim. ' 

[Lord Blanesburoh refen-ed to Per- 
'formfng Rights Society v. London 
Theatre of Varieties (G).l 

If this was an agreement for loan itVas 
purely executory on both sides and rested 
on contract only. 

If by his own breach the Appellant is 
prevented from obtaining a decree for 
^Specific performance he is also prevented 
froiA obtaining any benefit from the equit- 
able asngnment. 

Smith (7). • • 

On the coAstrpetion of the contract the 
Appellant ^ad no right to repayment of 

(3) L. R. 10 Eq. 69 (1874). 

(4 23 Ch. Oiy. C52 (1883). 

11 B. L, E. 86 : 18 VT. B. 140 (P. C.) <1872) 
l6) [ll}24] A. C. 1. 

(7) 21 Div. 248 (1882 . 


his advances. He was only entitled to a 
share in the property, if recovered. 

Mr. Upjohn, K. C., in reply. — 
Even if there has been a breach of the 
1907 agreement the Appellant is entitled 
to recover .under the 1906 agreement 
which still remained in force. 

[Lord Atkinson. — That is a new point 
which we cannot consider unless we have 
before us all the facts that would have 
been raised had the point been raised 
before the lower Courts. 

Connecticut Fire Insurance Co. v. Kava- 
nagh (8) and The “ Tasmania ” (9). 

The evidence of the parties could 
throw liglit on this and we do not possess 
that evidence.] 

Even assuming a breach of the 1907 
agreement by the Appellant she is still 
entitled to a decree for the amount of her 
husband’s advances and if entitled to 
such a decree she is entitled to it under 
the 1907 agreement iis a charge on the 
funds of the compromise. 

Their Lobdshipe’ Judgment was deli- 
vered by 

IjORd Atkinson. — The suit out of 
which this appeal lias arisen was institut- 
ed in tlie Court of the Subordinate Judge 
of Vizagapatam on the 4th April 1913 by 
the Plaintiff — the present Appellant — 
the widow of the Rajah of Tuni, deceas- 
ed, who died in the year 1911, against 
the six Respondents named to recover 
4he sum of Rs. 1,68,629 and to obtain a 
declaration that this sum was well charg- 
ed upon a certain sum of money received 
by the Respondents, under a certain de- 
cree, dated the 12th Mardh 1913, styled a 
compromise decree, made in a suit No. 
18 of 1903, and also for payment of three 
thirty-seconds of what remained of the 

(8) L. B. [1692] A. 0. 478, 480. 

(9, L. B. [1920] A. C. 263. 
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sum received under such comTiromise 
after payment of the sum of Rs. 1,68.629. 
The Subordinate Judge, on the*6th De- 
cember 1915, made a decree in •favour of 
the Appellant, the Plaintiff in the suit, 
for the sum of R«. 1,51,068, and also 
made the declaration asked for to the effect 
that this sum was well charged on the 
sum paid to the Respondents in pursuance 
of the compromise decree. The learned 
Subordinate Judge deci(\ed against the Ap- 
pellant on the other matters claimed, and 
no appeal has been taken by her agdinst 
this decree on these latter matters. An 
appeal was, however, taken by the Defen- 
dants to the High Court of Judicature at 
Madras. That Court pronounced a de- 
cree, dated the 21st March 1918, reversing 
the decree of the Subordinate Judge and 
dismissing the Appellant’s suit with costs. 
From this latter decree, the Appellant has 
appealed to this Board. 

The original suit No. 18 of 1903 was 
decided by the first Court against the Res- 
pondents Nos. 2 to* 4 in 1908, and tliey 
preferred an appeal to the High Court, 
which was numbered Appeal No. 114 of 
1909. 

In 1913 a compromise petition was filed 
in the above Appeal No." 114 of 1909, in 
the High Court, and on the 12th March 
1913, a decree was passed in accordance 
with the compromise by which the Ist 
Respondent in this appeal was to receive 
a sum of Rs. 2,50,000 on behalf of and for 
the benefit of all the Resiwndents, the 2nd 
Respondent was to receive an annuity of 
Rs. 2,400, Respondents Nos. 3 and 
4 were to receive an annuity of 
Rs. 866-10-8 each, and the 1st Respondent 
was to get a house for and on behalf of 
all the. Respondents. 

Since the admission of this appeal the 
Appellant and Respondents Nos. 3 and 4 
have entered into a compromise which has 


been recorcled. and by an Order of Hia 
Majesty ki Council leave was given m 
withdraw the appeal as against these Res- 
pondents Nos. *3 and 4 and to proceed as 
against the other *Re8pondent8 on the 
terms, that even if the Appellant should 
be successful in this ajjpeal, costs in the 
Coufts below should not be claimed by 
her against the’ Respondents Nos. 3 and J. 
This appeal.is acdordingly now proceeded 
with against Jtespomjeuts Nos. 1. 5 and 6 
alone. * 

On the hearing of the appeal before this 
Board, Counsel on behalf of the j^pjiellant 
abandoned all clpim for a decree against 
any of the ReK|)lm(Ients of a personal 
njfiure. and also abaiwloned all claim to a 
decree for payment of three thirty-seconds 
of the sum received on the comi)roiuiso, 
and has confined the relief he asks for to 
having it declared that a sum of Rs. 92,000 
^ith the accruing interest thereon, at the 
rate specified, is w'ell charged upon the 
sum of 2^ lakhs received by the Respon- 
dents in the compromise. Though this i.s 
the .sole relief asked for, the facts upon 
which the Appellant depends arc' of a 
somewhat complicated nature, and mu.st 
unavoidably be i/nravolJed at some length 
•in order to be adecjuately weighed and con- 
sidered and the correct conclusion drawn 
from them. The Maharajah of Viziana- 
^ram, who owned an estate of that name, 
died on the 22nd May 1897, having made 
a Will by which he devised this estate lo 
one Raja Chitti Babu for life. ’This de- 
visee may for convenience sa'ke be styled 
the tenant fov life, as he woifld be*in Eng- 
land, though that is pot* in strictness, ac- , 
cording to Indian law", hi^ true position. 
The testator made no disposition of tlie 
absolute interest in his estate. As to that 
be died intestate. Ramaehandraraju, 
Respondent No. 2, claim^ to be the heir 
of the deceased Maharajah, as his nearest * 
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agnate, and by the joint ope/ation of the 
Hindu law ^ and the Maharajah s Will 
claimed to *be entitled^ to the abso- 
lute interest on the aforesaid estate 
subject to the life 'interest of the so- 
called tenant for life. He was confront- 
ed, however, wiljh this difficulty in assert- 
ing his claim, namely, the fact ih^t the 
mother of the deceased Maharajah con- 
tended falsely, as Rainachai^draraja alleg- 
ed, that she had 9 ^opted*the tenant for 
life as the son of Tier deceased son, and 
that,th)s adoption defeated Raraachandra- 
raju's title, as it undoubtedly would have 
done, if the adoption was validly made. 
In this state of things Ramachandraraju 
resolved to assert his title, and thus^ to^ 
test in a Court of law the validity of the 
alleged adoption of the tenant for life. 

He was, however, a poor man. He 
apparently realised that the suit would be 
an expensive one, and that it would be 
absolutely necessary for him to induce 
some persons to advance to him the money 
necessary and sufficient to prosecute the 
suit. To effect this purpose he took a 
step, the object of which is not very 
apparent and the result of whi(‘h has un- 
doubtedly proved embarrassing. The day 
before he instituted the suit to establish 
his title, namely, on the 12th July 1903. 
he executed a deed of trust, by which, 
after reciting the death of the Maharajjfh, 
the making of his Will, the devise to the 
tenant for life, the pretended adoption by 
the testator’s mother, and alleging that it 
was necessary for him to take proceedings, 
he appointefl Poosapati Venkatapati Raju 
Garu, (hereinafter referred to as the ori- 
ginal trustee)^ trustee of all the property 
in which he, Ramachandraraju claimed to 
have a vested interest tin remainder as 
heir of th^ deceased Maharajah in trust to 
administer the fifteen-sixteenthi^ of the 
same for his, the settlor’s, own benefit, 


and one-sixteenth of the same for the bene- 
fit of two persons named, namely, Ees- 
pondeirts Nos.c 5 and 6 in the present 
suit. 

There is nothing to sliow that these two 
latter beneficiaries were in any way con- 
nected with the settlor or had any claim 
upon his bounty. The provision thus 
made fdr them was, as far as can be seen, 
a voluntary gratuitous gift. It is plain 
that the property thus put in trust by this 
deed was all the property the settlor 
wcMld have been entitled to as heir of the 
deceased Maharajah had there been no 
adoption of the tenant for life, or had that 
adoptioii been invalid. Each one of these 
three beneficiaries, the settlor and Res- 
pondents Nos. 5 and 6, had interests in 
the litigation identical in character though 
not in equal value, in this sense that each 
would gain his share if the suit should 
succeed, and each would lose everything 
if it should fail. In addition, powers 
were, by the trust deed, conferned upon 
til/) trustee and up6n the settlor respec- 
tively, which were both wdde and impor- 
tant. The words conferring them run 
thus : — 

‘‘Therefore you (/.«., the Trustee) should 
not only manage the trust property subject 
to the arrangements I may make regarding 
the consideration for your trouble, etc., 
and other matters, but also full authority is 
given you to conduct suits, etc., either 
jointly with me or separately, and to manage 
it in such a way as you may think fit for 
the « preservation of the properties.^ 

Having regard to this last provision it 
is clearly the view of their Lordships that 
the trustee would have been acting with- 
in his express powers, if, having money of 
his own at his command, he thought pro- 
per to advance it or some of it to finance 
the contemplated litigation directed to se- 
cure and preserve the trust property for the 
purpose of the trust, by establishing that 
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the alleged adoption never took place or 
was invalid and that therefore the settlor 
was the lawful heir of the deceased Maha- 
rajah, and in the event of that suit being 
successful would have been entitled to a 
lien on the property gaifled for the sum 
adisanoed. And their Lordships further 
think that if the trustee, not having money 
of his own available, borrowed money from 
a third party for the purposes above men- 
tioned and actually used it to promote 
those purposes, then, in case the litiga- 
tion wore successful, the person who ad- 
vanced the money would be entitled to 
stand towards the tJust propertj in the 
place of the trustee and be entitled to a 
similar lien on that property. Their Lord- 
shi]>s are further of opinion that if the 
settlor, with the asse-nt and concurrence 
of the trustee, borrowed money absolutely 
necessary to finance the suit, from a third 
party for the purposes above mentioned 
and so applied it, then, in the event of 
the litigation being successful, the pereon 
who advanced the money would be equal- 
ly entitled standing in the shoes of the 
settlor to a lien on the property preserv- 
efi: for the trust by his outlay. 

The contemplated suit was, on the 33th 
July 1903, commenced in the District 
Court of Vizianagram. Its number in 
that Court was 0. S. No. 18 of 1903. 
The Plaintiffs in it were the original trustee 
and the three beneficiaries, namely, the 
settlor as to fifteen-sixteenths of the Jrust 
property and Eespondents Nos. 6 and 6 
as to*one‘^8ixteenth of it. These three 
beneficiaries were the absolute owners in 
equity of the trust estate if the adoption 
proved invalid. The relief prayed for was 
(1) that it might be declared that the 
settlor, as the Nearest heir of the late 
Maharajah, was entitled to the vested re- 
mainder in the estate of Vizianagram 
after the demise of the present zemindar 
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(i.e., the tenant for life). The settlor and 
these two beneficiaries were therefore in 
the position^ ^ joint adventurers in this 
litigation, in which euccess would bring 
much gain for each, and failum absolute 
and* complete loss to each. The efforts 
these adventurers madil to obtain the 
necessary funds to prosecute the suit, of 
which they themselves were entirely des- 
titute and were upable to supply, are de- 
tailed by the witness Lakshmi, the private 
secretary of the Eajah^f Tuni, from whom 
the necessary funds were ultimately* ob- 
tained. The evidence of this witness, 
which, save as tdtone matter to be men- 
tioned presently, is practically uncontna- 
diited, is of the utmost import.ance. He 
said a body of people came to have an 
interview with the Eajah of Tuni, his 
master. That the original trustee, the 
settlor, and two beneficiaries, Eespon- 
dents Nos. 5 and 6, and the two sons of 
the settlor, were members of this body, 
that they asked the Eajah of Tuni to help 
them in the suit 0. S. No. 18, 1903, in 
the ’ Vizagapatam District Court, that 
they represented that other persoiis who 
had promised to asi^st them had failed 
them, that a vakil tlien named (since de- 
ceased) had told them that the settlor had 
a good case, represented that unless the 
Jlajah of Tuni advanced money to finance 
the suit the settlolr would lose it, and 
that if he succeeded in the suit the Raj all 
of Tuni would gain as well as the whole 
Kshatriya community. That*the original 
trustee and Respondents Noe. 5 ^and 6 
joined in making these rqfluests, they were 
asked to sign the (stc) agreement. The 
trustee said the second liefendant (/.<?., 
settlor) was a poor man, that he was 
Plaintiff in ^he suit, that the^ were con- 
ducting the litigation for 4iim ; that fear- 
ing that he might collude with the Vizia- 
nagram estate, they got the trust deed, and 
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m consequence) the settlor only 
nans^ enter inio the a/^freement and that a 
(baft at Ex. A (i.e., the a^fi’eement of the 
22nd IVfay 1906) waa produce*d, but the 
witness does not know who drew it. 
These two beneficiaries. Respondents 
Nos. 5 and 6 in tfire present suit, filed, on 
the 21st July 1913, two written statements. 
They are identical in terms. Tliey both 
deny that they had anytly ng^ t& do with the 
negotiations which ftad up to the agree- 
ment of the 22nd May 1906, or with those 
which l»ad up to that of the Hth August 
1907. As to the first of these negotiations, 
they do not specifically (fefiiy a single state- 
ment deposed by the witness Lakshmi. 
who knew them all, the original trustee, 
the settlor, his two sons, Nos. 3 and 4, 
as well as Nos. 5 and 6 and said they all 
came to his master in a body. 

Nos. 5 and 6 do not assert they did not 
interview the Rajah of Tuni on the occa- 
sion named. They do not deny that 
advances of money were prayed for 
from the Rajah and obtained, nor 
explain how it was that as the *ad- 
vance of money to conduct the suit 
just instituted woiikl, if successful, 
have secured to them one-sixteenth of the 
trust estate, they took no part in the ne- 
gotiations to obtain the necessary money to 
finance their own suit. They were not 
examined as witnesses in the suit out of 
which this appeal has arisen. They were 
important witnesses if their allegations 
were true. 7t appears to their Lordships 
that there is cmly one rational explanation 
of their •absence bom the \Jitness chair, 
•namely, their well-grounded fear of cross- 
exaupiination. If their statements be true, 
the evidence of Lakshmi must be a wick- 
ed and deliberate concoction. Their Lord- 
shipa dp not^thiqk it is that. •They think 
it ig a truthful account of what took place 
'^in his, presence ; Wy accept it and rely 


upon it, while they look upon the rtate- 
ment o4 Nos. ^ and 6 in reference to the 
negotiations, out of which the agreement 
of the 22nd May 1906 sprang, as wholly 
unreliable. 

Upon this 8ujfl>osition it is well to c<»i- 
sider what was in reality the true nature 
and effect of the arrangement (jome to by 
all the parties concerned on the occasion 
of this visit to the Rajah of Tuni. The 
suit recently started dealt with the whole 
tTUs^ property. The negotiation to have 
such a suit financed necessarily dealt with 
the whole trust property. The settlor 
could, piimd facie, by signing the agree- 
ment for himself ajone only bind his own 
interest in the trust property. That would 
not have sufficed, and therefore when, of 
the three beneficiaries only one signed the 
agreement designed to affect the whole 
trust property and by its very terms did 
so, this one must, in the circumstances 
already detailed have signed it not only for 
himself, in his own right, but as agent, ac- 
credited in that behalf,^ of his oo-bene- 
ficiaries. In all the transactions which 
succeeded, the advancing of the money, 
the accounting for the money, and the 
direction of the steps to be taken in the 
suit, the two beneficiaries do not appear 
to have taken any independent or active 
part. Prom May 1906, onward, the 
settlor was regarded as the manager, the 
dominus litis in the whole business. He 
was never removed from his position, his 
authority to act as the agent of his co- 
beneficiaries never questioned: or ^ith^ 
drawn. These two co-beneficiaries of tiie 
sett or make, in their written statements, 
he case that they are not parties to the 
agreement of the 22nd May 1906 or that 
of the 14th August 1907, and are there- 
tore not bound by either. If by this they 
mean that they have not eeeh We ewii. 
nana ®gne4 and tfam execetei it 
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true; but if it' means that those agree- 
ments, were not signed by the settlor as 
the accredited agent of his oo-benfificiaries 
and on their beludf, it is in the& IiOfd- 
ships’ view quite untrue. As this point 
wasiuever made until over Be. 100 /)00 had 
beert Advanced by the JSajah to finance the 
suit; in which they were co-Plaii^iffs, it 
is in addition dishonest. 

The original trustee, Eoosapat i 'Ven- 
katapati ]^ju, died during the progress of 
this suit No. 18, 1903, and his nephew, 
the present Respondent No. 1, was by a 
deed, dated the 17th December 1906, ap- 
pointed a trustee in has place, and jiccco'd- 
ingly added as a Plaintiff in that suit. 

It was contended by Mr. Upjohn on be- 
half of the Appellant tliat the agreement 
of the 14th August 1907, was not a substi- 
tution for the earlier agreement of the i22nd 
May 1906, but a supplement to the latter. 
It is therefore necessary to examine the 
provisions of both to determine whether 
the earlier agreement ^s superseded by the 
second or only added to by it. The parties 
to the first are the* Rajah of Tuni of the 
first part and the settlor and his two sons. 
Respondents Nos. 3 and 4, of the second 
part. The word “ we*” is used through- 
out this agreement as well as throughout 
that of the 14th August 1907, to indkate, 
it altars to their Lorddnps, all the* 
Fladntiffs in the suit, not merely the settles: 
and his two sons, the executing parties to 
the agreement in each case. The Bi^h 
by the earlier agreement undertook to 
advance at most Be. 1,50,000 to finance 
the suit started by the settlor, O. B. 
No. 18, 190^, in consideration for which, 
if the suit should be successful, three- 
sixteenths of the moveable and immove- 
able property in dispute should by .salejdeed 
be conveyed to him, the Eejab. Should 
thB'whele.iif. thb ssm not be iioaded.fari 
Or nat^bia ndtaally aj^qdied to Jnsncii^ the 


suit in the lower Court, the unexpended 
balance should be deposited Msith a. person 
interested in both the Rajah and tOe settlor 
to be spent b;^ tne latter in financing the 
suit in the Appellate Court on appeal from 
the District Court. 

Kien follows a paragraph, No, 8, 
olcarl,f providing that the Rajah was 
not to be bound to advance the large sum 
oi one lakh fftr.thq above-mentione'd‘pur- 
pose, but that if he did* not want to spend 
the money claimed to ponduct the suit in 
all the three Courts, he should caly be 
bound to advance Rs. 50,000 for the pro- 
seention of the suit in the original Court' 
and was not to be bound to spend anything 
Inofe than that. A further ppovisioa 
then followed to the effect that though th^ 
Rajah might only finance the suit in the 
original Court and should refuse to make 
frfrther advances, and they (t.e., the Plain- 
tiffs) should be obliged to get financial 
help elsewhere and conduct the appeals 
themselves, they should, as soon as they 
should get possession sell to the Rajah by 
means of a sale deed, only one-third of the 
property agreed to be sold to him' (»’.e., 
one-third of ttoee-sixteenths), namely, one- 
sixteenth of the property recovered .by the 
Rajah’s conducting the suit . in aUl tlM 
Courts and would put the Rsisbi in post 
session of the same. It is then fucUiar 
provided that should tine Rajah not Rke 
to teke this sale deed they and their heirs 
should be bound to pay the Rajah the 
amount spent in the lower Court with 
interest 2 per cent, per mppsem from 
the date of, the judgment of thajt *Coui:t, 
on the security of th^ property ppe^osed 
to be 0(dd to him. It was ^id^tly con- 
templated by the Plaiutiffs in the suit and 
the parties tojthe agreement, tl^t the sui* 
might be compromised, white it was inti; 
Appdlate CoHtt, ,a8.inXa<4iit lawbax weo tbr 
was, and accordingly elaborate provisions 

9 
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are inIroduceH into the agreeihent dealing 
v?ith that event and purporting to fix f nd 
determioe what the rights of the respec- 
tive parties should be, if tiler contemplated 
compromise should ‘take place. 

The firef provisfon is to the effect^ that 
stould this compromise take place while 
the Eajah was spending money financing 
the suit, then pritnd fcctc the Plaintiffs 
should pay to him the sums so sgent by 
him with interest ai 1 'per cent, per men- 
sem from the respective dates at which the 
said, sums were spent. It is then pro- 
vided that these sums should be derived out 
of the moveable and immoveable property 
obtained by the Plaintiffs from the com- 
promise, and further that Out of the rtm* 
nant which should remain of the move- 
<0>ble and immoveable property after de- 
li^ucting the principal and interest so 
paid, the parties designated should /)e 
bound to give the Rajah a three thirty- 
second share. Here are introduced some' 
immaterial and, for the purpose of the 
matter criticised, irrelevant provisions, 
and then follow the clauses, which it may 
be best to quote, in extenso : — 

“It is agreed that ^e should not compro- 
mise or withdraw this suit without your con- 
sent; that, in case you think that, undeV 
|he then existing circumstances, it is better 
jto compromise, we should consent to it; 
that, when we represent to you that it* is 
better to compromise, you should consent 
to it ; and that out of the amount that may 
be got jin the said compromise we should 
pay you the amount advanced b.v you with 
interest at 1 per cent, per mensen from the 
respecijjve dates of advance^ of the several 
sums and also gwe ^ou three thirty-seconds 
of the property remaining after deducting 
the sfforesaid.*’ It is further agreed that, 
soon after the suit is disposed of, we should 
ioxecute documents in your favour as per 
all the ab(^e-mentioned ternft and that, as 
soon as we ge( possession of the property, 
ws should put yeu in jgossession of the pro- 
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perty as per those documents. We and our 
heirs are bound by the aforesaid conditions 
and we execute this agreement with our 
free consent.” 

The Rajah then made the advances 
necessary for financing this suit. In the 
agreement of tfie 14th August 1907, it is 
stated he had advanced sums up to 
Rs. 71,600 in all, yet it is contended by 
Respondents Nos. 6* and 6 in their writ- 
ten statements that they are not liable for, 
nor is theif shafe of any property liable 
to ,be charged with, any portion of this 
sum given to their own agent to finance 
their own suit, which it is inconceivable, 
they di^, not know had been so advanced 
and applied. If the agreement of the 
14th August 1907 only supplemented but 
did not supersede the earlier one of May 
1906, it may well be that under the latter 
the Rajah would have been entitled, in the 
event of the suit being successful, to a 
lien on the property recovered in the suc- 
cessful suit. This point does not appear 
to have been specifiaally raised in this ap- 
peal and need not bp dealt with. The 
sum of Rs. 71,500 so advanced was found 
to be insufficient' for the prosecution of the 
suit O. S. No. 18 pf 1903, and a second 
agreement, dated the 14th August 1907, 
between the settlor and his two sons. Re- 
spondents Nos. 3 and 4 and the Rajah of 
'Tuni was entered into by which the Rajah 
undertook to advance a sum not exceeding 
Rs. 200,000 for its further prosecution. 

This agreement contained many special 
provisions with which it is necessary to 
deal at some considerable length for 
reasons which will presently appear. In it 
after reciting at considerable 'length some 
of the steps which had already been taken 
in the suit, the insuffideney of the ad- 
vances and the kindness of the Rajah In 
undertaking to advance two lakhs of rupoea 
including the sum of Rs. 71^600 which! he 
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had already, under the previous agreement, 
advanced, it is provided that as soon as the 
financed suit was decided in favour of the 
Plaintiffs in that suit, they, the Plaintiffs, 
would in addition to the three-sixteenths 
portion of the property recovered in the 
suit* already agreed to be sold to him, sell 
to him another one-sixteenth, maJcing to- 
gether one-quarter of that property, and 
also a garden and a strip of quarry land 
therein described. It is then ^rther pro- 
vided that in respect of the monies por- 
tion of these two lakhs, -advanced from 
time to time, detailed receipts of the 
vakils’ day fees, etc.*, printing, etamps, 
house rents should be furnished to him, the 
Bajah, that is, as regards the whole of 
the balance accounts of receipts and ex- 
penses it should be furnished to him for 
the sums so ascertained, and for which 
sum receipts should be given by the dtet- 
tlor, and that with respect to the money 
that might again be required the Bajah 
should, at the request of the settlor, £(^- 
vance the money, ^looking into accounts 
and getting detailed vouchers for money 
spent, and then settle accounts without 
giving room for any disputes. 

By the figures mentioned in para. 2 of 
the agreement it is shown that a sum of 
Es. 87,600 was then due to th^ Bajah, 
and it is agaip provided that out of the 
balance remaining after deducting this 
sum, the plaintiffs should on the receipt 
of the settlor receive the sums required 
thereafter for the expenses in the original 
Ciourt On furnishing to the Bajah as above 
stated accounts of receipts and disburse- 
ments of thft money’’ already received by 
the settlor, tmd further that the Bajah, on 
the rendering to him of the debtor and 
credit accounts as stated, would within a 
week of his being applied to for money re- 
quired for the suit pay the same. 

In paragraph three of the agreement 


there are fprtjier provisions for the ad- 
vance of money to finance tBe suit in the 
Appellate Couyt Vi accounts being rendered 
in the manner thereinbefore described. 
There is then a provision that if a decree 
in th% suit should be given in favour of the 
Plaintiffs one-quarter of the property for 
which the decrefe would be passed should 
by sale deed be conveyed to the Bajah. 

And^hen colne* thq three paragraphs 
dealing with a comprofiiise of the suit up- 
on the Construction df which the High 
Court have mainly, if not entirely, found- 
ed the judgment, and decree appealed 
from. These paragraphs run thus — 

shall* not compromise with the 
or hie razinamah or withdrawal 
without your consent. 

“ H. It is agreed that, if Mr. Krishna^ 
Ewami Ayyar, High Court Vakil, who is 
W(^king on our behalf in this suit advises us 
from the then existing circumstances of this 
snit, that it would be better for us to com- 
promise, we should agree to it and compro- 
mise or withdraw the. suit. 

“ 12. Moreover, out of the moveable and 
immoveable properties that may be obtained 
by such compromise, etc., we shall first pay 
to you the principal m<jney advanced by you 
together with interest at Re. 1-0-0 (one 
rxpee) per cent, per mensem from the res- 
pective dates, and out of the moveable and 
immoveable properties that remain after so 
giving away (to you) we shall at once exe- 
cute and give you a proper sale-deed and 
place in your possession three thirty-seconds 
of a share. All of us and our hqjrs-are 
liable to you and your family nysmbers ac- 
cording to all the aforesaid terms and are 
also bound to give effect to them without 
fail. This agreement is executed ' with our 
whole-hearted consent.” 


“,10. We 
defendant. 


(Signe.d) 

POOSAPATI BamachandRa Raju. 
POOSAPATl RaUA RAJU. 

PoosapaTi Buchi Afp^a Aaju alias 
Achabya Raju. 


This agreement and the previous one 
of ld06 are, in the main, constructed on 
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lines. The toaximum sum to be ad- 
vanced under the first was Its. 1,. 50, 000 
and that under the secc^d Bs. 2,00,000, 
hut the distinguisljin^f feature of the se- 
cond is ihat strict accounts of the sums 
advanced and spent are to be kept, re- 
ceipts given for those sums when received, 
all disbursements duly vouched, advances 
of further sums required and asked are 
only to be made whei) tl^oSe rec^ts and 
Vouchers have be^ given. There is no- 
lihing whatever to indicate that the entire 
tlfust fjroperty as distinct from the set- 
ilor’s share of it is not dealt with. No- 
thing to suggest thsf the authority al- 
ready conferred upon the settlor by the 
negotiation out of which the first a^re^;- 
ment to act in the matter of obtaining 
funds to finance the pending action had 
been either limited or revoked. In the 
absence of any provision indicating that 
result it must, in their Lordships’ view, 
be held that this authority was continued. 
Death has been very busy with the cliief 
actors in this business. Krishnaswami, 
the vakil mentioned in the attestation 
dauM, died in the year 1911, as did also 
the Bajah of Tuni avho is succeeded and 
represented by his widow. The settlor 
died immediately after the forwarding of 
the -appeal to this Board and he is succeed- 
. ed by his two sons. The widow, accoi’d- 
iag to her counsel, does not claim that 
ibo-aumof Rs. 92,000 due to her is a debt 
due Uif 'a loan. Neither does she claim to 
get specific performance of any contract 
^vii^ hei; any property obtained by the 
comj^mise. ^he merely claims a lien 
on the sum of R8.*2,50,0ob paid under the 
compromisej for the sum of Rs. 92,000 for 
prindpai with ' interest on the sum she 
ttUd her J^usband have ' advanced to finance 
suit. This amount is 'admitted to be 
due. The B%]*ah of Tuni, seeing from 
eufiif 'hCeorants'fts W®re furnished to him 


that very large sums, as he thought- ex- 
traordinarily, large sums, had been paid 
to two vakils engaged for the Plainti& in 
the suit No. 18 of 1903, objected to those 
items, and contended that these vakils 
had promised tb act gratuitously, and that 
the sum paid should be recovered b,y ac- 
tion a^ law. He was. proved to be wrong 
in this. It was shown that these vakils 
had not undertaken to work for nothing, 
but in addition to this he insUtad that 
these alleged disbursements shovdd, l&e 
every other disbursement, be v-oucdied. In 
making this demand, he was, in thoir 
Lordships’ view, pbrfectly justified by the 
terms of the agreement of 1907. 

The Dewan of the Rajah of Tuni wrote 
to the settlor a letter dated the 19th 
January 1908, stating that from the last 
credit and debit account sent by the latter 
on the 6th instant and from the like ac- 
counts sent earlier, it was seen that a sum 
of Rs, 10,450 was entered as day fees to 
Mr. R. Ry, BhuRatiraju Raju and ano- 
ther sum of Rs. 2,165 was entered as fees 
to his brother contrary to the original ar- 
rangement, and that this sum should be 
recovered and expended for the future 
•costs of the suit. It is then added : “ In 
your credit and debit accounts you have 
not given details regarding some' itams, I 
shall write a letter soon about them. As 
soon as further money is required I sImU 
send it as if this .account of .credits and 
debits bad been settled. ’ ’ €>n the 
January 1908, the Rajah writes 'by tibb 
same Dewan the promised kfttei: to 'title 
settlor. It deals with nummKms itfiaie of 
the debit and credit aceoual^ £uixiiidHBd"by 
the latter, covering the p«rio4- fpeta. Mtqr 
1906 to January 1907, and de^ipg -willdi 
au expendbure of Re. 49-,017-10-7, irttltifl 
i^g a sum of Rs. 8&,000 emtered M 'lpmc 
for pleaders’ fees and lodging* eaE|p«i|M, 
house rents, typing eherge^ rqosHi of 
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g fatnpH atQounts deported in Court, in- 
toroBt said to have been paid by the set- 
tlor, expenses of clerks, &c.* After this 
enameration the following passages are to 
be found in the letter “ You have not, 
as per your agreement, yet sent the receipts 
and vouchers in token of the said sum 
having been paid to and received by the 
Madras vakils (already named). Please 
send the receipts and vouchers at once. 
You have also not given details regwding 
the amounts debited under Icti'ging ex- 
penses and othei sundry expenses, safa- 
ries, stamps, typing charges and rents. 
Please write details as to what period they 
were' paid for and for what items they 
were paid and to whom they were paid.” 

A number of items including the vakils’ 
fees appearing in the second cralit and 
debit account for the period from January 
to August 1907, are specifically mentiqu- 
ed, and it is expressly stated that the set- 
tlor has not sent receipts and vouchers 
from the persons to whom the sums men- 
tioned are in the accounts stated to have 
been paid, and that unless the settlor 
sends these receipts and vouchers it is not 
possible for the Rajah of Tuni to settle 
the settlor’s account of credits and debits. 


these alleged payments. The same ap- 
plies to many named sums f^r which no 
details or vouchers have been given. Then 
came the followi^ passages : — 

“ Therefore, not only should you imme- 
diately send us the receipts and vodohers for 
vakils* fees and other items in respect of 
the three accounts of creiditB and debits, 
but also you should immediately furnish us 
ivith details for the item's which bear no de- 
tails. Though we had often requested your 
offioials to ftumisfi ul with details, vouchers 
and receipts for the Bnms*debited and though 
they promised to do 8<r they have net as 
yet sent the. same. * ' 

" Though we had sent monies from time to 
time owing to confidence in you and on ac- 
count of the urgent telegrams sent by you 
and*your men fbr money stating that the 
suit will be spoiled, without your furnishing 
us then and there full particulars for the 
items in your credit and debit accounts and 
witliout sending us the receipts and vouchers 
for* the several items, you have not sent us 
up to date proper explanation for the items 
of credit and debit. This is not proper.” 

These demands made by the Rajah 
through his Dewan are not extravagant or 
unreasonable in their nature. They axe 
not only those which he was by the letter 
of his agreement of ..the 14 th August 
1907, entitled to make, but such as ac- 


aiPd that, moreover, he has not given de- 
tttilh of the sums taken credit for. A 
nomber of small items are then dealt with 
a»ad the settlor is informed that unless 
he furnishes details of these sums and 
receipts for them it is not possible ta 
inelnde Idiem in the credit and debit 'ac- 
oeuot and. to, peittle ' that account. The 
sdoomita covering the period from August 
1907 to the end of December oi that year 
inelodiQg' (!ReditB''and debits for a sum of 
Sta.- are then dealt with. 

Credit iit ttlcen in t^s account for a sum 
bf Re. '^07',O(JD-steted to have been paid to 
tlM AHUBed. it is oom- 

.■pljm—dtitMi -a w i d w ro ave not sent for 


cbrding to business methods and prac- 
tices he would be entitled to make in any 
business transaction such as he had' em- 
barked upon. 

On the same date, the 28th January 
1908, a letter is written- to the 
behalf of the Rajah of Tuni by^pperent^y 
another Dewan referring to the credits 
taken for the sums paid to the* two ^akdls, 
and winding up thuso— * 

“If, before yon spend this menpy, you give 
proper particulars for such of Ihe items as 
regards which no details were, given or with 
regard to whiqh there are dilutes in the 
credit and debit accounts seilt by you, and 
also send receipts and voucjiers for the re- 
maining itcuns* rumt^, fees for Madras 
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mkilft, eto., we shall verify them, and if we 
find them correct and proper; we shall send 
money if any more money is still wanted 
for the purpose of this shi^ 

• ^'Please to consider.^* 

On the 14th February 1908, the ^settlor 
replies to the Rajah’s frequent demands 
for vouchers. In justice to the settlor the 
pregnant and important portions of this 
letter are set out, eSpeciaJly that portion 
of it dealing witli hib excuse or rather 
justification for^ not furnishing to the 
Rajah the voudhers demanded- After 
praising himself for the way he has con- 
ducted the litigation , and dwelling upon 
the difficulties he, the writer, had to en- 
counter, he writes : — c 

** While such is the case and while not 
even a half of the amount agreed to be ex- 
pended for the suit has yet been spent and 
while you are liable yet to pay the entire 
amount for the expenses of the suit ^d 
though the arrangement is that you should 
not fail to spend the amount required for 
expenses in this Court, and though you are 
fully aware of the fact that, in the event 
of your failing to do so, the agreement would 
be cancelled, you have, without sending 
money when required by us, written this 
letter concocting Aalse and unnecessary 
reasona I do not know what reply you ex- 
pected to be given thereto. For the moifey 
spent previously, the necessary explana- 
tions, accounts of credit and debit and re- 
ceipts bearing my signature have been tfbnt. 
You need not question about accounts settl- 
ed already nor is there any necessity for 
it. ^he last explanation and credit and 
debit accounts have been already sent. 
.Without questioning it then, you are ques- 
tioning it now entertaining something in 
your mind. If {^ou^wish to know the details 
hereof, 1 have no objection. Everything 
IS dear from^the accounts already furnished. 
When credit and debit accounts have been 
sent under my signature and on my respon- 
sibility lUb not see proper* reasons for the 
taransaction being stopped. 

This ieally IneaiDS that no vouchers 


should he required or are needed for any 
items of expenditure entered in the credits 
and debits accounts he has seen fit to 
forward. It does not appear to their 
Lordships that matters of business are 
ordinarily conducted with such uberrima 
fides in accounting parties; but however 
that paay be it is not the manner in which, 
by the letter and spirit of the agreement 
of the 14th August 1907, the Rajah was 
entitled to have their business conducted 
and in wiiich the settlor was to conduct it. 
The letter winds up thus : — 

" If you do not send money I shall take 
it that the agreement ha^ not been acted 
up to and make other arrangements and 
conduct the suit as far as possible. There- 
fore I have made this fact known to you. 

Please to consider.’^ 

The vouchers demanded were in fact 
never sent to the Rajah of Tuni. This 
letter, in their Lordship’s view, amounts 
to a refusal to send them, coupled with 
an intimation that if money be not sent, 
though they should not be furnished in 
the first instance, he, the settlor, would 
treat the contract of the 14th August 
1907, as at an end and make other 
arrangements. The settlor was by the 
terms of this contract botlnd to send 
vouchers of his disbursements whether 
demanded by the Rajah or not. The 
course he adopted amounted to a distinct 
breach of that contract, a violation of the 
obligations it imposed upon him. On the 
2l8t February 1908, the Rajah of Tuni re- 
plied to this letter of the 14th, of that 
month. Hia reply contains the follow- 
ing passages 

''We think that, having received so much 
money from us, you have, with some evil in- 
tention, written to us thus whe^ the matter is 
about to terminate. According to the terms 
of the agreements you should furnish us with 
proper vouchers, receipts and accounts for the 
total B«m of about one lakh and odd lent to 
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High Court runs thus :— - • 

of tte words ‘ moveable -and immoveable 
proper^s obtamed by tuch oompronfise ’ in 
ol. 12 of Exhibit B 1 . In cL. 9 a right “ 
given to a twelfth of the pAperty in case 
expenses for the litigation 

The clause saysw ‘ It has been agreed 
that you should without /ail meet all the 
expenses mcurred in the 'original Court.' 
J hen comes cl. lo which prohibits any com- 
promise without the consent of the leitdel- 
U. 11 stipulates for an enforceable com.' 
promise m case Mr. .Krishnaswami Ayyar 
gave his a,S8ent to it. Then follows the ex- 
prqpsKjn in cl. 12 which we have quoted. 
Ihe words ‘such compromise’ can only re- 
f compromise to which either the 
Hiaintiff s husband consented or which was 
brought about on the advice of Mr. Krishna- 
Bwami Ayyar. It is not disputed that in the 
present case the compromise which came 
into existence was not due to either of 
these two causes. The argument that al- 
though a compromise may be otherwise 
brought about, it was open to the Plaintiff’s 
husband to have accepted such a compro- 
mise because the provision for his assent 
and for Mr. Krishnaswami Ayyar's advice 
was for his benefit, does not meet the difiS- 
culty. The lien which is claimed is in res- 
pect of a property got under a particular 
compromise. Whatever may bo the personal 
rights* against the debtor, treating the 
money advanced as a loan, in order that 
the lien may fasten upon the compromise 
amount, it must have relation to the, two 


you previously. By merely stating that you 
have written and given explanations already 
and that you have sent receipts \o the elffect 
that you have received the sums sent to 
you from time to time, you cannot be deem- 
ed to have acted according to the terms of 
the agreement. You have actA in violation 
of the Jerms cf the agreement and the oral 
conditions and in an unbusinesslike way. 
Vfm are even now ready to send to* you 
future money for just and necessary ex- 
penses.” 

The Bajah of Tuni never was furnished 
with even these vouchers. Not having* 
been furnished with them he did not ad- 
vance any more money tQ the settlor. He 
was, in their Lordships* view, amply 
justified by the provision of the agreement 
of 1907 in ?aking that course. The 
settlor being bound to furnish these 
vouchers, the Eajah might, if he wished, 
have taken this refusal to do so as a repu- 
diation by the settlor of his contract, and 
Jiave elected to treat the contract as at an 
end, but he did not do so ; on the contrary 
he slates explicitly in this last letter that 
if the vouchers justifitjbly demanded were 
not sent and on examination found correct ^ 
he would not send any more money which 
might be needed for the conduct of the 
suit. The agreement of the 14th of 
August 1907 has not been put an end to, 
it still exists. It is hardly necessary to 
point out that a party to a contract can 
not put an end to it simply by committing 
a breach of it. The High Court had ap- 


vyx VA/uuit jiaa ap- n, uiubt; nave relation to the two 

parently supposed that this agreement n3 contingencies provided for in the agi'eement. 
longer esgste^ and were led into error specific property or the identifiable pro- 

thereby, since the Bajah never elected to on which tJje lien is sought ta» be 

treat the settlor’s breach as a repudiation ‘5® if 

Of fominatin, H, ^ 

® agreement with the contention of the leam- 

The only remaining • point to be dealt *** Respondent that the mere 

^'ith is the construction put at pages 299 i x ^ 93,000 out of the ^ontem- 
aQd 300 of the record on the last three 
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laf > fit tilo proper^ is wapting ai cl. 12 
UBeates a dhargc only on property secured 
by a compromise effected in one of the two 
ways suggested in, the pre\uoas clauses. In 
this view our conclusion is that on lien was 
created over the money given by the Plain- 
tiff’s husband. ^,The theory that a lien on 
specific, property would attach itself to the 
substituted propeiity coiftemplates that the 
contra^ creating the, original lien subsists. 
Granting for argument’s ^saiSfe that the lien 
on the compromise amount comtemplated 
in cIs. 10 and 11 will fasten itself upon the 
new , compromise amount, the fact that be- 
fore that compromise was affected, the par- 
ties had broken off relations would render 
this impossible.’' ' 

The High Court treat the agreement 
embodied in paragraph 12 of tlie kgrlee- 
ment of the 14th August 1907, as one of 
those a^eements dealing w.ith property 
which at the time the contract was made 
was non-existent, which might hever 
come into existence, but which, when it 
did come into existence would be operated 
upon by the agreement made before it 
existed. Their Lordships are not at all 
convinioed that is the true view to take of 
this agreement of 1907 which must be con- 
sidered as a whote. The main purpose 
and objects of its provisions are to finance 
a suit brought to establish title to" an 
existing thing, an estate extending over a 
large portion of the earth’s surface. , 

The point in controversy was not the 
existence or non-existence of that thing, 
but«which of two adverse, claimants was 
entitled' to a vested interest in it, subject 
to ^a life estate in one of them. The 
fruits of success in tSis action which 
would be gathefed in by a decree would 
be this vbsted remainder. The fruit of 
it wfai(^. would be gathered in by a com- 
pn»n^ might something different, 
but in essence the same. What the 
^grwment ^lly does is to prtwide that 
’ .nuyr hp eitherrmovpal^le 


or immoveable property, shall be divided 
in Certam shares between the parties to 
the agreement. The terms of the com- 
pinmise might have been that <hi« Iwlf, 
or some other portion of the- trust uro-. 
petty , had t<f ' be given to the Defendant 
by the Plaintiffs, <«• that jewels whwh had 
beenrthe property of file Defendant for 
years might be given to* the Plaintiffs : the 
two lakhs of rupees that he has . given 
might all then" have been in existence and 
,'n the Defendants’ possession for years. 
No proof was given that the tenant for 
life was not possessed of this 2J lakhs of 
rupees, kept in Ms safe or packed in his 
money bags long before the year 1907. 
On the face of cl. 12 its . language points 
rather lo existing things than to non- 
existing things, and the agreement em- 
bodied in it is entirely different in its 
nature and character from an agreement 
assigning for a certain sum what, for in- 
stance, some relative might leave a con- 
^tracting party, but who might never leave 
him, anything whatever. In India, of 
course, champerty or maintenance is not 
illegal. In Olegg v. Bromley (1), Mr. 
Justice Parker, as he then was, stated the 
law upon this point, as was his custom, 
with great clearness and precision. In 
that case, according to the head-note, one 
Mrs. G. was Plaintiff in an action against 
one H. for false representation. She was 
also Plaintiff in an action for sUnder 
against Lady Bromley. She was at the 
time greatly indebted to her husband, and 
she executed in his favour ‘a deed of 
MEftgnment whereby, after reciting that 
he had requested her to give hinj further 
secunty, which she had agreed to do she 
assigned to him. "al| that the interest 
sum or premises that she is or may be- 
com entitled under or by virtue of any 
wrdKt, oompromias or agneioeiit 
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she may obtain or to which she may be- 
come a party in or consequent up<m the 
said action ft.e., Glegg v. Bromley ^{Vi] or 
otherwise howsoever, under or by reason 
of the same to hold the same . * . . sub- 
ject to redemption on pajfeient of the 
mon*^ due to him.” Both actions pro- 
ceeded, that against H. resulting in«a ver- 
dict for the Defendant , with costs 
amounting to £218. That against Lady 
Bromley resulted in a vfirdict, for the 
Plaintiff Mrs. G. for £200 with costs. 
H. then took garnishee proceedings 
against Lady Bromley to attach this sum 
of £200, and Mrs. Gr.’s husband also 
claimed it under his assignment. It was 
held that the assignment was not an 
assignment of a mere expectancy or of a 
cause of action, but was an assignment of 
property, that is, of the fruit of an action 
as and when recovered, and that it was 
consequently not void under 13 Ez. c. 6. 

There is no distinction, and can be no 
distinction on this point, betweei^ the 
fruits of an action which the Plaintiff gets 
by compromise and the fruits he would 
receive by a decree or verdict in his 
favour. At page 490 Mr, Justice Parker 
is reported to have said : — 

is to be observed that an equitable 
assignee of a chose in action whether it is 
legal or equitable could institute proceed- 
ings and mamtain proceedings for its re- 
covery. The question was whether the sub- 
ject-matter of the assignment was in the 
view of the Court property with an inci- 
dental remedy for its recovery or was a 
bare ri^t to bring an action either at law 
or in equity. With regard to the assign- 
ments of future property they stand, I think, 
on a totally * different footing. Nothing 
passes even in equity until the property 
comes into present existence. Only when 
this happens can the assignment attach and 
an interest pass .... Even a solicitor 
who is conducting an action or suit may 
take a mortgage on the fruits for the pur- 
(I) 4^8. 


pose of securing the payment of his proper 
costs. He may not be able to jpurchase an 
interest in such fruits because of the doc- 
trine of champesrt^.*' 

In their Lordships* view the agree- 
ment,* embodied in paragraph 12 of the 
agreement of the 14th August 1907, is an 
agreeirrent by the Plaintiffs to assign to 
others part of the fruits they may acquire 
in an action at» law and therefore perfectly 
legal. Besides i*f evenn the money given 
to the Plaintiffs in the compromise was 
a non-exisfcing thing at the date of Jthe 
agreement and only came into existence 
at the date of the (K)mpromise decrees the 
agreement of 14th August 1907, which is 
still* in existence, not terminated as the 
High Court erroneously supposes, attaches 
to the things so coming into existence 
subsequently. 

3t is not very clear what the High Court 
means by the words ” identity of the pro- 
perty ” in the last of these passages. If 
the consent to the compromise by the two 
persons named in paragraph 12 of the 
agreeiAent had the effect of transfusing 
into the property the parties mighj; re- 
ceive under it some quality, or attached 
to it some quality, then this language 
m*ight be appropriate enough, but ob- 
viously their consent, if given, could not 
hayge any such effect. The property men- 
tioned in paragraph 12 is of a universal 
and not of a special character. 

The words are “moveable or immove- 
able property ’ ’ which may be o]ptained by 
such compromise. That includes al- 
most everf conteivable kind dl property, 
and the words of this paragraph would be 
satisfied if half the' estate sued for, or an- 
other estate or the jewels of the tenant for 
life deposited in his safe, and the money 
packed in his * money bags USmI been 
awarded under the compromise. 

In the construction at wtdtten or print- 
ed documents it is legh^mate in order to 

* 10 
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th»ir true rueanin^, if that be 
dcmbtful, tJ have regard to the oircum- 
atanoes surrouuding t'aear creation and 
the Bubject-mattei' to which it wae de- 
Ind intended they should apply. 
The litigation which was to be compro- 
mised was instituted in the year 19p3. It 
had hung fire foriour feard when this 
agreement of the 14th Ai^ust 1907 was 
executed. The d^ciwnnf the case in the 
original Court wa*® not made tiU the year 
1908. The appeal to the High Court 
was not lodged till the year 1909, and the 
eompromlse was not decreed till the 12th 
May 1913. The Plaintiffs in the suit and 
presumably their vakil knew all aboiit 
these delays. The Eajah of Tuni, when 
•he became a party to the agreement of 
22nd May 1906, must have also become 
aware of the negotiations out of which that 
agreement sprung and by the agreement 
itself of these delays ; unless these persons 
were all devoid of intelligence they must, 
thus forewarned, have anticipated that 
somewhat similar delays might occur in the 
future, and yet they are by the High 
Court taken to have provided expressly 
and with clearness that, unless the 
Bajah of Tuni if not the vakil also lived 
long enough to be able to consent and to 
ocmsent to the compromise referred to in 
the clause, no compromise could be afriv- 
ed at'. 

For in paragraph 10 it is expressly pro- 
vided* that the Plaintiffs in the suit will 
not make any compromise “ without 
your, content ” which jneane of course 
the Rajah of Tui^j’® consent. In their 
Lordships’ .view, having regard to the 
above-mentioned fact, the construction of 
these three els. 10, l^and 12 of the 
•f^meist of the 14th Augast 1907, which 
would makethe giving of the consent of 
the Rajah df Tuni, and of the vakil 
mmbi, a cw»di*iMi IBWJedent which must 


be performed before any oompromiBe 
could* be valjdly made, is not their true 
oonstryction. Both these men died in the 
year 1911. Having regard to the uncer- 
tainty of human life, which oontractinu 
parties whefi providing for possible 
future events must be j^esumed to bear 
in mind, it would be ^businesslike and 
indeed irrational, il not absurd, for the 
parties, in August 1907, to have entered 
into sucl\ a ccfntract as the High Court 
have construed this contract to be. 
Whereas it would be quite businesslike, 
quite rational and perhaps prudent for 
themrto have entered into it if the things 
required to be done under it should only 
be required to be done where it was pos- 
sible toTdo them. In their Lordships* 
view it is reasonably certain that parties 
to this agreement intended that this is 
what it should mean, and that therefore a 
term must be implied to exist in it, to 
the effect that the consent mentioned 
should be given when possible, and that 
the giving of consent of the Bajah him- 
self to a compromise accepted by his re- 
presentatives was not such a condition 
precedent when it had become impossible 
for himself to give it. Their Lordships 
are therefore of opinion that the decree 
appealed from was erroneous and should 
be reversed with costs and the decree of 
the Subordinate Judge should be restored 
and they will humbly advise His Majesty 
accordingly. 

The first, fifth and sixth Bespondents 
must pay the costs of the appeal.^ 
•Solicitor : Mr. Douglas Grant for the 
Appellant. < 

Solicitors : Messrs, Chapman, Walker 
and Shephard for the Bespondents Nos. 1, 
5 and 6. 

G. D. M* 



[CIVIL APPBLL&Tl JOSUDICTIOR.] District Jadge of the Aseim Valley Di»- 
Ajppbal vaoM AppsiXATa Dkobsb tripts, settiiAf aside the judgment of the 
No. 13 or lVi22. learnt Munsif who by his judgment 

^ Aubica Ohaaan granted probate to the Petitioner, who 


Babua, Petitioner, 

Sandbbson, 0. J. Appellant, 

. Ohakuavabti, j. ^ 

1924, Nabbbwabi Dam and 

• -^Pril- ^ anr., Objectors, 

J Bespondedts. 

SandmriHnff, wmparUm oft as rsode of proof— 
JudgmnU of trial Court granting probate of Will, 
set aside in appecd merelg on ebmparison of signa- 
tures— Propriety of procedure adopted, ^ 

The Appellant propounded a Will in the 
Court of the Munsif who granted probate 
on a consideration of ihe evidence Qfid the 
circumstances of the case. The Dis^ict 
Judge set aside the judgment of the Mun- 
sif simply an a comparison of Signatures 
without considering the oral evidence or 
the probabilities of the case : 

Held — That the case was not propeHy 
tried by the District Judge and his judg- 
ment was liable to be set aside. 

Value of comparison of handwriting qs 
mode of proof discusged. 

This was an appeal preferred on the 
23rd August 1922 against a decree, dated 
the 2nd August 1921, of the Additional 
District Judge of Zillah Assam Valley 
Districts (0. Martin, Esq.), reversing a 
decree, dated the 24th February 1921, of 
the Munsif of Gauhati (Srijut Jogendra 
Nath Barua). 

The facts of the case will appear from 
the judgment. * 

Bahn Narendra Kumar Bose for the Ap- 
peUant. , 

Dr. Jadundh KanjUal for the Bespon- 
dents. * 

Th« JtEtOUWT or, THE COU&T was .88 
foUowa : — 

Ghabsavabti. j . —This is a secopd ap- 
peal agucuri a judgment of the learned 


IS the Appellapt^jefore us. 

The Petitioner’s case was that one 
Juddharam Kakoti executed a Will on the 
23rd hf June 1919 which is marked Ex. 
A in these proceedings tfed then on the 
28th of .Tune in ‘the same year executed 
another Will which is marked Ex. I in 
the present ’proceedings; and the Peti- 
tioner as^d for proba^ of the last Will 
of the testator who died on the 3rd of July 
1919. The present proceedings were* in- 
stituted on the 29th of November 1919. 

The proceedingi^ • were contested by 
•Nareswari, thp testator’s widow, and 
Someswari, one of his daughters. 

The learned Munsif who tried this case 
in the first instance, as it was possible 
under the rules prevailing in Assam, 
wdnt fully into the evidence adduced in 
the case, and pointed out that the Will 
under consideration was merely a supple- 
ment to the earlier Will, and under the 
circumstances of the testator, was a 
reasonable one in that it provided main^ 
tenance for all the dependent membeVs of 
his family and made a fair division' of the 
properties between the daughters, and 
the learned Munsif also relied upon the 
testimony of the witnesses who supported 
the^Wili 

On appeal, the learned District Judge 
set aside the judgment of the learned 
Munsif. * 

It appears that the learned District 
Judge did.not discuss either the or^ evi- 
dence or the probabilities gf the case, but 
simply relied upon what appeared to him 
to be a signature on the Wdl as a mere 
“ tracing forgery ” of some other wg- 
nature of the testator. , 

On appeal, it was copteilded by the 
learned vakil who appesowd for the Ap- 
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pellant that the judgment of the learned 
District Ju^ge was erroneous in law in 
that it set aside the judgment of the Mun- 
sif which was, as I have^li^ady indicated, 
based on the entire evidence in the case 
without considering the evidence adduced 
in the case. •. . 

It seems to me that the contention of 
the Appellant is well-founded. 

It has been pointed owt in several 
cases that a “comparison of handwriting 
is at all times as a mode of proof drazardous 
and inconclusive,* and especially when it 
is ma^e by one not conversant with the 
subject and without such guidance as 
might be derived from the arguments of 
counsel and the evidence of experts.*’" 
“ A comparison of signature is a mode of 
ascertaining the truth which ought to he 
used with very great care and caution.’’ 
The observations which I have quqted 
are to be found in the case of Sarojini 
Dasi V. Haridas Ghosh (1). The learned 
District Judge here had not the advan- 
tage of any expert evidence on the sub- 
ject. He merely relied upon his im- 
pression as to the nature of the signature. 
Then, again the learned District Judge 
gave entirely the go-by to the oral evi- 
dence adduced in the case. ^ 

Under these circumstances I think 
that the case has not been properly tried 
on the evidence and that the learned Dis- 
trict Judge was not justified in setting 
aside ^the judgment of the Munsif with- 
out eveq referring to the points upon 
which the learned Munsif’s judgment was 
based. * » • 

Dr. Kanjilal* who appeared for the Res- 
pondents pointed out that if we did not 
accept the judgment of the learned Dis- 
trict Judge as correct the result would be 

that the*case should be sent .back to the 
« 

( 1 ) I. L. B. 49 Cal. 235 ; b. o. 26 C. W. N. 

L. J .882 ( 1921 ). 


District Judge for retrial. I think that 
this is the right course to be followed in 
the present case. 

The 'result, therefore, is that the ap- 
peal is allowed, the judgment of the lower 
Appellate Cou(;t is set aside, and the case 
is sent back for retrial of the appeal in 
view of the observations made by ihe in 
this connection. 

The Appellant is entitled to his costs 
in this appeal-j-hearing fee, two gold 
mohurs. • 

•It is needless to point out that the crimi- 
nal proceedings fall through. 

Sanderson, C. J. — I agree, 
s. e. M. 

(CIVIL REVISION /LL JURISDICTION.] 
•Rdlk No. 345 of 1924. 

GtKEAVES, J*. RaJANI KaNTA l^ACi, 

Ohakhavabti, J. Petitioner, 

• 1924, r. 

Heard, 1, July. Bajabala Da8I, 

Judgment, 2, July. Opposite Party. 

Partition Value of entire property and not 
of the share claimed determines jurisdiction of 
Court — Partition suit, vahmtion of, for purposes of 
jurisdiction and court- fee ~~ Suits Valuation Act 
(VII of 1887), sec. 8-- Court Fees Act (VII of 
1870), sec, 7, pa/ra, v, and Sch, II, Art. 17, cl, w — 
Pwrtition suit, frame of-~Determination of title in 
partition suit—Civil Procedure Code (Act V of 
1908), sec, 115— Interlocutory order — Revision-^Re- 
fmal of jurisdictio7i upon erroneous interpretation 
of statutory provisions, 

A plaint was filed in the Court of a 
Subordinate Judge in which the Plaintiff 
alleged that he was entitled to a four 
annas share of certain joint JamiVg pro- 
pities and was in possession of the same 
but a cloud having been cast upon his 
title he prayed, on establishment of his 
title^ for partition of the properties which 
he valued at Rs. 2,500 and paid a court- 
fee of Bs. 20 for partition and ad valorem 
court-fee upon the four annas share of the 
properties under partition. The Defen- 
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dants objected to the trial of the suit on 
the ground that the value of the suit both 
for jurisdiction and court-fees was, •under 
sec. 8 of the Suits Valuation Act, triable 
by a Munsif. The Subordinate Judge 
gave effect to the Defendar^ts’ contention 
and returned the plaint to be filed in the 
prop^ Court. On appeal by the Plaintiff, 
the District Judge upheld the order*of the 
Subordinate Judge. Against the order of 
the District Judge, Plaintiff moved the 
High Court under sec. 116 of 4he Civil 
Procedure Code and obtained the present 
Rule : 

Held — That sec. 8 af the Suits Valua- 
tion Act had no application but Art. 17, 
cl. vi of the Court Fees Act was appli- 
cable, and that the suit was triable by the 
Subordinate Judge and he erroneously re- 
fused jurisdiction to try the suit. The 
order of the Subordinate Judge as affirm- 
ed by the District Judge was set aside, 
and the suit was directed to be tried by 
the Subordinate Judge. 

In a suit for partition it is the ert- 
tire value of the*property which deter- 
mines jurisdiction and not of the share 
which the Plaintiff claims in the property. 

Bidhata Eai V. Ram Chawtee Rai (1), 
Kibty Chaean Mittee- v. Anath Nath 
Deb (2) and Lala Bhugwat Sahay v. 
Pashupati Nath Bose (3) referred to. 

The mere fact that in a suit for parti- 
tion a question as to the title of the Plain- 
tiff is raised and it is necessary to deter- 
mine such a question before a partition can 
be dirScte(p would make no difference to 
its being a partitiort^suit. 

Mohbndra •Chandra Ganguly v. Ashu- 
TosH Ganguly (4) referred to. 

(1) 12 0. w. N. 

(2) I. L. B. 8 Oal. 767 (1882). 

(8) 10 0, W. N. 664 (1906). 

(4) I. L. B. 20 Oal. 762 (18^). 


A Plaintiff* can in a partition suit if 
necessary establish his title and his right 
to joint possession and then if his title is 
good, demand in\he same suit possession, 
not joint possession, Vut possession by 
partition : 

Held — That the suit afi framed in the 
present case being one in which the Plain- 
tiff asserted that he was in possession, it 
was clearly a suit for partition. 

Where an ad valoreaj court-fee is paid 
under se'c. 7, para, v of the Court 
Fees Act the jurisdiction of the CourUac- 
cording to sec. 8 of the Suits Valuation 
Act would be the* same as the valuation 
for the court-fees. That would be so 
where the suip is of a simple character 
and of the character contemplated by that 
section of the Court Fees Act. But where 
the suit is not- a simple suit contemplated 
by\ that section but is a suit for partition 
then the article applicable is Art. 17, cl. 
vi of the Court Fees Act. 

Ordinarily the High Court in revision 
does not interfere with interlocutory 
orders' in a suit but would interfere in a 
fit case, ' 

Yatindea Nath Sholtdhuey Habi 
Chaean Choudhuby (6) referred to. 

Held — That the order of the Subordi- 
nate Judge in this case resulted in his re- 
fubUl to entertain and try the suit and 
although a preliminary question as to 
whether the Court had jurisdiction or not 
was a question which had to be * deter- 
mined by interpreting certain ‘sections of 
the Court^Fees, Act and the Givil Qourts 
Jurisdiction Act, still the result of the 

(j) • 

decision made upon a misap^ehension of 
the true effect of the statutory provisions 
being either exercise or refusal of jurisdic- 
tion, the ^ High Court was entitled to 
interfere in revision. * 

(6) 20 0. L. J. 426 aUA).* 
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A ludge cannot , assume as a matter of 
200, that which in fact has- no existence 
in law anS to give himself jurisdiction. 
He cannot by wronglii -determining a 
question give hirhself jurisdiction and in 
the sarnk way he cannot by a wrong ^deter~ 
mination of the meaning of the statute 
dlfljJntJe himself of the jurisdiction, which 
properly belongs to him' and if he refuses 
jurisdiction^ the High GoU‘^ may inter- 
fere. , ’ ' 

Shbw Prosad Bttnqshidhar V. Ram 
C^ uNpBB Haribux (7) and The Maha- 
rajah OF Burdwan V. Apurba Krishna 
Roy (&) referred to. ^ , 

This was a Rule granted on the 24th 
March 1924 against an order of the Sub- 
ordinate Judge of Howrah, dated the 5th 
January 1924, as affirmed by the Addi- 
tional District Judge of Howrah- on appeal 
dated the 3rd March 1924. 

The facts of the case will appear from 
the judgment. 

Babus Mohendra Nath Roy and Apurba 
Charan Mookerjee for the Petitioner. 

Babu Baranashibasi Mukherjee for the 
Oppo^te Party. 

The Judgment of the Court was as 
fdlowc : — 

Chakra VARTi, J. — This Rule was ob- 
tained by the Plaintiff calling on *the 
Delendants to show cause why an order 
of the Subordinate Judge of Howrah, 
dated the 5th of January 1924, affirmed in 
ap^al by* the District Judge on the 3rd 
Man^ 1934, should not .be set aside or 
awnf other ordw s^uld not be passed by 
this Geurt as to this Court may seem fft. 
The lacts out of* which this application 
acMee are these. 

, ; The Plaintiff m the plahidi ^led by him 

(7) I. L. k 41 oai. sas ans). 

(8) 16 0. W,^ 00 (Ittl). 


alleged that he was entitled to a four annas 
share of the family properties along with 
some' of the * Defendants. The Plaintiff 
further alleged that he was in. possession 
but that a cloud had been thrown upon 
his title on a<jcount of a certain suit pre- 
viously instituted and also on account of 
an erroneous record in the record-of-i^to. 
The Plaintiff on estoblishment oi his title 
prayed fcM* partition of the family i«o- 
perties which ^e valued at Rs, 2,600. 
The Plaintiff paid ooqrt-fee of Rs. 20 for 
partition and also paid ad valorem court- 
fee upon the four annas share of the pro- 
perty under partition. It appears that the 
Deferidants objected to the trial of the 
suit by a Subordinate Judge on the ground 
that as the value of the suit both 
for jurisdiction and for court-fees was, 
under sec. 8 of the Suits Valua- 
tion Act, the same, it was triable by a 
IVtunsif and not by a Subordinate Judge. 
The learned Subordinate Judge gave effect 
to t^t contention of the Defendants and 
direefed that the plaint be returned to be 
filed in the proper Court. There was an 
appeal by the Plaintiff but on appeal the 
order of the Subordinate Judge was up- 
held. Then the Plaintiff moved this 
Court for revision of the order. It was 
contended by the learned vakil for the 
Petitioner that as this was a suit for parti- 
tion the jurisdiction of the Court should 
be determined by the value of the entire 
property and not by the value of the 
share claimed in the suit. It is quite 
clear that ordinarily a suit for partition is 
triable by the Court which is competent 
to try a suit valued at the entire value of 
toe property and not toe subject-matter 
ot the share which is to be paititioned. 
It is not necessary to quote many oases 
on this point. The case of Bidhata Rai 
y. Ram GhariterBai (1), the case>of Kirty 
( 1 ) 12 aw. N. 04190^. 



19 


VoL. XXIX.:i Tmx OALCJtTTA WEEKLY NOTES. 


Bajani Kanta Bao v. BambaiiA Dasi. 

ChdTan Mitter v. Anath Nath Dab (2) 
and the case oiLah, Bhuguoat Sakay v. 
Pashupati Nath Bose (3) are author- 
ities which show that it is the entire value 
of the property which determines jurisdic- 
tion and not of the share wliich the Plain- 
tiff claims in the property. Now, if it 
were a simple suit for .partition’ there 
could be no question th'at the suit would be 
triable in the present case by the Sub- 
ordinate Judge, and more’specially so, as 
the plaint as it was presented by the Plain- 
tiff contained a clear statement that the 
Plaintiff was in possession of the property. 
But it appears in the present case on the 
objection of the Defendants a question 
was raised as to whether it was a simple 
suit for partition or whether it was a 
suit really for a declaration of the Plain- 
tiff’s title and also his rights to joint 
possession and then* a suit for partition 
when such title and possession are estab- 
lished. The mere fact that in a suit for 
partition a question as to the title of th,e 
Plaintiff is raised and it is necessary to 
determine such a question before a parti- 
tion can be directed would make no differ- 
ence to its “being a partition suit. In the 
case of Mohendra Chandra Ganguly v. 
Ashutosh Ganguly (4) it was he^ld, to 
quote the words of their Lordships, “ Tt 
may be that to decide the question, what 
property ii^ in the possession of one mem- 
ber as member of a joint family, other 
questions will have to be tried; but .if 
the Plaintiff is entitled to have the pro- 
perty i^itibned upon a ten rupee stamp, 
the fact that the enquiry will be a long 
and difficult one does not affect the ques- 
tion of the stamp that will have to be 
paid for it.” But it seems to os that in 
the present case, the* Plaintiff had to 

09 I. L. B. 8 Ost. 767 

(9) lop.w.xr.fSMaw^* 

(4) 1. 7^ (ues), 


esFablish his. title and had to establish his 
right to joint possession, * which was 
denied, before. Hh could seek partition of 
the property in suit. ’ In that case the 
position would be as was laid Sown by 
their Lordships in the ^case of Kirty 
Chatarf. Mitter v. Analh Nath Det (2) 
that the Plaintiff would be bound to pay 
ad valorem cpurt-fde upon the value of 
the share that he ’claipied. Sir Bichard 
Garth. C. J.. in delivering the judgment 
of the Court said as follows : — ” If the 
Plaintiff’s suit had been to recover pos- 
session of, or establish his title to, the 
share which he claims in the property, 
he ipust have paid an ad valorem stamp 
fee upon the value of that share. But as 
I understand, he" is already in possession 
of his share, and all that he wants is, to 
obtain a partition, which is merely, as 
explained by the learned Judges in the 
case of liajendra Lall Gossami v. Shama 
Charan Lahoory (5), to change the form 
of his enjoyment of the property, or in 
other words, to obtain a divided, instead 
of an undivided, share." Here as I 
have already stated the suit as originally 
framed was one in which the Plaintiff 
aoserted that he was in possession of the 
property. Therefore, the plaint, as 
framed, was clearly one for partition and 
was’ unquestionably triable by the Subordi- 
nate Judge. It was on the Defendants’ 
plea that the Plaintiff was not in posses- 
sion and that it was really an attempt to 
establish title and then to obtain posses- 
sion by partition, the Plaintiff has. paid 
court-fee ad valorem osi the value of his 
share. Therefore it seems to us that so 
far as the court-fees are concerned all 
that could possibly be demanded has 
been paid bf the Plaintiff. Theh a ques- 
tion arises whether the cqse^is to be tried 

CB L L. X. 8 Oil. 767 ( 18 ^ 

'/6) AO.L.B. 418 (187^ 
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by the Subordinate Judge • or by the 
Munsif. ]5i our opinion, the Munsif 
would have no jurisdictfon* to entertain 
the suit so far as 'the claim for partition 
is concerned. It has never been doubted 
thl^ a Plaintiff can in a partition suit, 
if necessary, establish his title and his 
right to joint possession and then if his 
title is good, demand in, .the same suit 
possession, not jojnt 'po&session but pos- 
session by partition. If this is so, the 
jurisdiction of the Court would be deter- 
mined by the value of the entire pro- 
perty which is sought to be partitioned. 
It was contended by the learned vakil 
showing cause as has alco been hefd by 
the Courts below that where an ad valo- 
rem court-fee is paid uhder sec. 7, para. 
V of the Court Fees Act the juris- 
diction of the Court according to ,the 
Civil Suits Valuation Act, sec. 8, would 
be the same as the valuation for the 
court-fees. That undoubtedlv would be 
so, where the suit is of a simple character 
and of the character contemplated by that 
section of the Court Fees Act. But where 
the suit is not a simple suit contemplat- 
ed by that section but is a suit fol* parti- 
tion, then the article applicable would 
be Art. 17, ol. vi. Therefore, in a case 
like this, in our opinion, sec. 8 of the 
Suits Valuation Act has no application. 
We think, therefore, that the learned 
Subordinate^ Judge erroneously refused 
juri^ction to try the suit. The learned 
vakil for ‘the Opposite Party argued that 
assufning* that the Subordinate Judge 
and the District ^udge were wrong it la 
not a casein which we should interfere 
in our revisional" jurisdiction. We think 
that it is a fit case in which the Court not 
ought to but should interfere in revi- 
sion. It m^ be conceded that ordinarily 
this Court dees not interfere vrith inter- 
locutoiy orders in b suit. But the cases 


show that in a fit case this Court would 
interfere. In the case of YaUndra 
Nath Choudhury v. Hari Charan Chou- 
dhury ‘(6), Mr. Justice Mookerjee in 
dealing with^ an objection similar to 
the one now raised by the learned vakil 
said as follows : — “ We may add that it 
was •faintly suggested on behalf of the 
Opposite Party that this Court is not com- 
petent to grant relief, even if satisfied 
that the order of the Subordinate Judge 
is erroneous and unjust. We are not 
prepared to take such a restricted view 
of the jurisdiction^ of the Court to grant 
relief ,<5 in the exercise either of our revi- 
sional powers or the power of superin- 
tendence vested in this Court by the In- 
dian High Courts Act, 1861. Instances 
are by no means rare where in very ex- 
ceptional cases this Court has interfered 
ahd set matters right by the reversal of 
interlocutory orders ” and their Lord- 
ships referred to a number of cases in 
support of that view. But in the pre- 
sent case there is a further distinction in 
favour of our interference in these pro- 
ceedings. It appears that the result of 
the decision of the learned Subordinate 
Judge resulted in his refusal to entertain 
and tiy the suit and although a prelimi- 
nary question as to whether the Court 
has jurisdiction or not was a question 
which had to be determined by interpret- 
ing certain sections of the Court Fees Act 
apd of the Civil Courts Jurisdiction Act, 
still the result of that decision is either 
exercise or refusal of jurisdiction. In 
this view, I am supported by clear author- 
ity in the case of Shew Prosad BungshU 
dhar v. Ram Chunder Harihux (7), where 
Mr, Justice Woodroffe in the course of 
his judgment at p. S41 said as foUows 
Beference has also been m&dd on this 

(6) 20 0. L. J. '426 at p. 488 (1014),- 
• I. L. B. 41 Oal. 888 ^01^ 
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point to a decision, The Maharajah of 
Burdwan v. Apurba Krishna Roy *,(8). 
This was also a case of refusal to exer&ise 
jurisdiction and all that the Court dield 
was that it was immaterial that such re- 
fusal was made upon a misapprehension 
’ of the true effect of the statutory provi- 
sion on the subject. This appears to me 
to be obvious. The decision rests on' the 
well-known principle that a Judge can- 
not assume as a matter of laF that which 
in fact has no existence in law* and to 
give himself jurisdiction. He cannot by ' 
wrongly determining a question give him- 
self jurisdiction and in the same way he 
cannot by a wrong determination ot* the 
meaning of the statute depirive himself 
of the jurisdiction which properly belongs 
to him and if he refuses jurisdiction in 
, such a case the High Court may inter- 
fere, whether the question has been 
rightly or wrongly decided by him.” 
This is exactly the case here. The 
Courts below, as I have already stated, 
upon an erroneous interpretation of the < 
provision of the Court Fees Act and also 
Civil Courts Jurisdiction Act, came to a 
wrong conclusion that the suit was not 
triable by the Subordinate Judge. We 
think, therefore, that this is a case in 
which this Court should interfere and 
accordingly we make this Buie absolute 
with costs, set aside the orders of the Sub- 
ordinate Judge as affirmed by the District 
Judge and direct that the case be tried 
by the Subordinate Judge in accordanee 
with la^. 

We assess the hearing fee in this Buie 
at two gold mohurs. 

G-beavbs, J.~I agree. 

H. C. S. Rule made absolute. 

^ 16 0. W. N. 872 (1911). 


PBIYT OOQMOIL. 

[Appial rBOx Bemgai..] 

Lobd Philiikosb. ^ Tui Ii^pbrial 
Lord Blanesburgb.'^ Tobacco Cok- 

Lobd Darling. kANi op India, 

Sib Job^ Edge. Ltd., Appellants, 

Mb. Amebb Ali. ’ , . ”■ 

1924 , AlbEBT fiONNAN 

Heard, 7 and 8 , April. and Bonnan & 

Judgment, IS, May. ‘JCo., Bespondents. 

Trade inarke^Sale of 'foreign goods hy pur- 
chaser under coirect descriptionSole importer of 
such goods^ if and when may oVject when no pro- 
tecting covenant-^False description^ basis of lighst 
of action ^Law applicable in India 

There being no Trails Marks Act in force 
in India^ the ordinary principles of juris- 
prudence with regard to trade marks and 
those forbidding the passing off of goods 
apply. 

It is possible for an importer to get a 
valuable reputation for himself and his 
wares by his care in selection or his pre- 
cautions as to transit and storage, cr be- 
cause his local character is such that the 
article acquires a value by his testimony 
to its genuineness ^ so that if goods, 
though of the same make^ are passed'off 
by competitors as being imported by him, 
he will have a right of action. 

But, in the absence of a protecting 
coveriant, there is nothing to prevent a 
tradesman acquiring goods from a manu- 
facturer and selling them in competition 
with him, even in a country into which 
hitherto the manufacturer or his '"agent 
has been the sole importer. 

The manhfactarer or his lawful succes- 
sor cannot reasonably claim that he can 
stop a trader to whom good^ have been 
lawfully sold under a particular descrip- 
tion and by whom they have been lawfully 
bought under '' that description^ from re- 
selling them under the same description — 
in the. absence^ at any tarfe, of anything 
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to show that the time, place or circum- 
stances of the resale imported some re- 
presentatiojin. that the goods were othef 
than what they were/ • 

This was an appeal (No. 142 of 1923) 
from a decree of the Hi^h Coiir/- at Cal- 
cutta. dated ihe 10th April 1923, affirm- 
ing a decree, dated the 18th Jul^ 1922, of 
the said Court fti its Original Civil Juris- 
diction. ^ ♦ 

The litigation was concerned with the 
sale in India of Wills’ Gold Flake ciga- 
x^t\es. 

The Eespondents who had purchased 
genuine Wills’ Gold* Flake cigarettes from 
surplus stores sold by the British Army 
Canteen Authorities offered these^' cfiga- 
rettes for sale in India. 

The. Appellant Company sought to res- 
train the sale and instituted this suit 
praying for an injunction. They based 
their claim to relief on two grounds — 

viz, : — (1) a proprietary title to the 
exclusive use in India of the trade mark, 
trade name and descri])tions, appearing 
on tile labels and wrappers in w'hich the 
cigarettes were issued for sale ; 

and (2) a title, based on reputation ac- 
quired as an importer. 

Pearson, J., dismissed the Appeflant 
Company’s suit with costs and his decree 
was confirmed by the High Court (Sender- 
son, C. J. and Eichardson, J.) on appeal. 

The judgments of the lower Courts are 
reported in full in I. L. E. 50 Calcutta, 

p. 1^2. 

Messrs, Clauson, K, C., Maugham, K, 
C, and Sebastian appeared fdr the Appel- 
lant Company, t 

Mr. Hyqm appeared for the Eespon- 
dents. 

Theii* Lordships’ Judgment was deli- 
vered by 

Lord PHifcLiMORE.— Before the year 


Ltd. V . Albert Bonnan & Bonnan & Co. 

1901, the Company known as W. D. and 
H. *0. Wills, Limited, had begun to 
mahufactitre a particular cigarette which 
got*to be known as Gold Flake or Wills’ 
Gold Flake, and which soon acquired a 
considerably reputation. 

In the year 1910, W. D. and H. 0. 
Wills, Limited, and various other com- 
panies became ' amalgamated into one 
Company called the Imperial Tobacco 
Company (of Great Britain and Ireland), 

, Limited, and the whole business of W. 
D. and H. 0. Wills, Limited, with its 
good will and trade marks was assigned 
to <the Imperial Tobacco Company (of 
Great Britain and Ireland), Limited. In 
September 1902, this last-named Com- 
pany made an agreement wdth a Com- 
pany called the American Tobacco Com- 
pany, by which it was agreed that the' 
‘American Tobacco Company should con- 
fine its trade to the United States and 
certain islands, and that the Imperial 
, Tobacco Company (of Great Britain and 
Ireland), Limited, should confine its 
trade to Great Britain and Ireland, and 
that these tw^o Companies should form 
a third to be called the British American 
Tobacco Company, Limited, which should 
confine its trade to the rest of the world 
not included in the territories of the two 
first Companies. And accordingly the 
British American Tobacco Company, 
Limited, was incorporated; and to it the 
pther two Companies assigned their busi- 
ness, good will and trade marks outside 
their respective territorieB; and mutual 
covenants were entered into by the thrqe 
Companies confining theif trades to their 
respective territories. 

At some date not specified in the re^ 
cord, a Company called the British Ameri- 
can Tobacco Company (India), Limited, 
was incorporated to act as distributors in 
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India for the British American Tobacco 
Company, Limited. 

By an agreement made the 1st Sep- 
tember 1910, between the British Ameri- 
can Tobacco Company, Limited, of the 
]st part, the British American Tobacco 
'Company (India), Limited, of the 2nd 
part, and the Appellant Company of, the 
3rd part, it was agreed that the Appellant 
Company should buy the good will, busi- 
ness, rights and other asseta of the Bri- 
tish American Tobacco Company, Limi- 
ted, in India and certain other territories, 
with brands, trade marks, trade names, 
formula) and recipes, and the sole rjght 
and title to use in that territory the name 
of the British American Tobacco Com- 
pany, Limited, and the names of all firms 
and companies which it had acquired, 
and also the good will, business rights and 
assets of the British American I’obacco 
Company (India), Limited. This agree- 
ment, however, was not perfected by an 
assignment. By an indenture, dated the 
11th April 1922, and made between the 
British American Tobacco Company, 
l-iimited, and the Appellant Company — 
but to which the other Company was not 
a party — ^the British American Tobacco 
Company, Limited (so far as it was con- 
cerned) performed its agreement by as- 
signing all the premises comprised in the 
agreement to the Appellant Company. 

Th© Gold Flake cigarettes in question 
were sold at one time in tins of fifty 
cigarettes and afterward's in packets of 
stiff paper,*each containing ten cigarettes. 
On th© broad flat top of the packets ap- 
peared in bold letjers, words showing that 
they were Gold Flake cigarettes and the 
name of W. D. and H. 0. Wills, Bristol 
and London; and on the back with a 
number of medals, there was an inscrip- 
tion in the following words : — 

“ Every genuine package of Gold FJ.ake 
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Cigarettes has the- signature thus -. W. l.i. 
and H. O. Wills.” 

On one of the ^ds of the packet — if 
they were packets to be sold in India Dy 
the Appellant Company — appeared iu 
very sm»ll print : — 

“ This label is issueil by’thc Imperial 
Tobacco Co. of India, Ltd. Registered 
Trade Mark. Successprs in India to W. 
D. and H. 0. WMl^ (^igarettes. made in 
England.” « 

If they were manufactured by the 
British American Company for sale else* 
where, the words, in lettering of the same 
small size, were : — • • 

” Established by W. D. and H. 0. Wills, 
Bristol *and London, British American 
Tobacco Co., Ltd. Registered Trade 
Mark. Bristol, London, Liverixjol and 
Virginia. Successor. Made temporarily 
. in the U.S.A.” 

No reliance was placed in argument by 
either party upon the difference in the two 
inscriptions at the ends of the packets. 

The only other difference between the 
packets to’be used in India and those to be 
used elsewhere was that the paiier for tlio 
Indian packets was of sdmewhat stouter 
material so as to afford a better resistance 
to damp. 

Packets with this distinctive appearance 
and thtise trade marks were manufactured 
by the British American Tobacco Com- 
pany, Limited, and imported and distri- 
^buted by the British American Tobacco 
Company (India), Limited, from* about 
1902 till the date qf the agreement in 
1910 ; after which date they were import- 
ed and distributed by the Appelant Com- 
pany. The manufacture W£^s carried out 
by the British American Tobacco Com- 
pany, Limited, at iirst in England, after- 
wards temporarily in the.United’States of 
America. • 

In the year 1921 the Respondent Bon- 
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ff0n {>iichased about 21 J millions of Gold 
Flake cigarettes, surplus stores sold by the 
British Army Canton authorities, the 
Bale being subject to the condition that 
they* were not to be re-sold in the United 
Kingdom. These cigarettes kad been 
Bold, in the ‘first instance, to the British 
Canteen authorities by the British Ame- 
rican Company , Limited. After so acquir- 
ing them the Bespondfeiit Bonn an formed 
the Respondef^t Company, and the Res- 
pondents shipped a large quantity of 
♦these cigarettes to India and offered 
them for sale there. Thereupon on the 
11th May 192*2, ♦the Appellant Company 
brought a suit in the High Court at Cal- 
cutta, claiming an injunction to' restrain 
the Respondents from selling these ciga- 
rettes in India. 

There being no Trade Marks Act in 
force in India, the case for the Appellant 
Company was rested upon the ordinary 
rights of every trader to protect his pro- 
perty and to prevent attempts by other 
traders to avail themselves of his reputa- 
tion to pass off their goods as his own. 

The issues which were settled were ac- 
cordingly addressed to these i>oints, the 
more important being those numbered (1), 
(2), (6) and (8), which are as follows : — 

“ (1) Does the get-up of the cigarettes 
described in para. 7 of the plaint denote to 
purchasers in India that such cigarettes are 
imported by the Plaintiff Company ? 

(2) Will the sale by the Defendant Com- 
pany of cigaretteg in such get-up deceive the* 
purchasers into the belief that the cigarettes 
h^ve been imported thc^ Plaintiff Com- 
pany? 

(5) Is the ^Plaintiff entitled as against 
the DefSndants either by reason of such 
importation or by reason of such purchase to 
prevent Defendants from selling cigarettes 
with ^uch get-up though they have in fact 
been manHifactured by the British American 
Tobacco Cbmpaxiy? 

*^(6) Are Plaintiffs entitled to protect 
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their right by injunction irrespective of con- 
sideration mentioned in the first two 
issues f < 

The case was then heard upon oral evi- 
dence by Pearson, J., who found on these 
issues agaipst the Appellant Company and 
dismissed the action ; and his decree was 
affirmed on appeal by Sandersori, C. J., 
and Richardson, J. It is from this affir- 
mance that the present appeal has been 
brought. 

At the trial some evidence was given on 
behalf of the Appellant Company in order 
to show that it had a reputation as the sole 
vendor in Inditfi of Gold Flake cigarettes 
and that the Respondents were trading 
upon this reputation. It is possible for 
an importer to get a valuable reputation 
for himself and liis wares by his care in 
selection or his precautions as to transit 
and storage, or because his local character 
is such that the article acquires a value 
by his testimony to its genuineness; and 
if therefore goods, though of the same 
make, are passed off by competitors as 
being imported by him, he will have a 
right of action. 

But the evidence offered bv the Appel- 
lant Company was met and in the opinion 
of the learned Judges displaced by the 
evidence given on behalf of the Respon- 
dents. 

I'huB Pearson, J,, said: — 

I find, therefore, upon this part of the 
case that the reputation of the brand of Gold 
Flake cigarettea in India is the reputation 
of the maker and not of the Plaintiff Com- 
pany as importers. The reputi^cion origina- 
ted in the days of Messrs. W. D. and H, O, 
Wills, the original manufacturers, and the 
efforts of the Plaintiff Company have been 
directed not to creating or acquiring (if 
such a thing is jpossible) an importer's re- 
putation for themselves in the brand, but 
in maintaining and developing the reputa- 
tion of the brand as a manufacturer’s brand. 
The issues, therefore, dependent upon this 
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finding are aneweied in favour of the De- 
fendant/^ 

And Sanderson, C. J. 

** There is no necessity for me to refer 
to the evidence in detail, for I agree with 
the learned Judge’s finding of fact. In my 
judgment the sole representation made by 
the Plaintiffs’ user of the covering of the 
cigarettes was a representation that the 
cigarettes were the Gold Flake* cigarettes 
manufactured by the successors of the well- 
known firm of W. D. and H. ,0. Wills. 
There is no evidence to justify the alleged 
representation (on which the* Plaintiffs re- 
lied) that cigarettes, bearing the * said 
wrapper or covering, had come through a 
particular channel of had been imported by 
the Plaintiffs. In the same the De- 
fendant by using the wrapper or covering 
was merely representing the cigarettes al 
Gold Flake cigarettes manufactured by the 
successors of the. well-known firm of W. D. 
and H. O. Wills, viz., the British American 
Tobacco Company. This was a perfectly 
true represSntation, and the Defendant was 
in no way passing off or attempting to pass 
off the cigarettes sold by him as the Plain- 
tiffs’ goods." 

And finally Richardson, J. : — 

“ Moreover, the learned Judge, Pearson, 
J., before whom the case camo in the first 
instance, has found, and, in my opinion, on 
the evidence rightly .and conclusively found, 
that up to. the date of the suit the Company 
had acquired no independent reputation as 
importers. Nor do they use any distinctive 
importers’ mark.” 

Their Lordships see no reason to review 
these concurrent findings. Indeed they 
were not invited to disturb them as find- 
ings of fact ; but it was suggested that the 
learned Judges had arrived at them as • 
mixed findings of fact and law and in so 
doing had erroneously applied the law. 

Another way of putting the case for the 
'Appellant Company was suggested by 
Counsel, vidiich was to treat the first issue 
as wrongly stated. It ought, it was said, 
to have 'ran as follows : " Does the get-up 
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of the cigarettes denote th© Blaintiffs’ 
goods?” But even if the Appellant Com- 
pany were to be allowed B 0 *to remodel the 
issue, its cfisa would not be further ad- 
vanced. The Appellant Company has 
still, as it was admitted, to show that the 
Respondents are selling goods, not the 
pro|,duction [or introduction] of the Ap- 
pellant Company, ^ in such a way as to 
lead customers to believe that they are the 
goods whicli ^he Apf)ellant Company has 
introduced or marketed. 

And the answer i» two-fold ; (1) It is an 
immaterial accident that these particular 
wares had from 1910 onwards been 
brought into IneJia by the Appellant Com- 
pany and tlie Appellant Company only, 
if the Appellant Company got no re- 
putation in consequence : (‘2) The Respon- 
dents are doing nothing to mislead 
customers and are breaking no covenants. 

In truth, as was observed during the 
course of the argument, all the business 
about acquiring title from the Birtish 
American Tobacco Company, Limited, or 
thp British American Tobacco Company 
(India), Limited, w'hich latter was never 
|)erfectly acquired [see Performitlg Right 
Society, Limited London Theatre of 
Varieties, Limited (1)J is beside the 
question. JSio trade mark or trade reputa- 
tion of either of these Companies is infring- 
ed. The right on which the Appellant 
Company is seeking to rely is something 
which it claims to have earned for itself 
since 1910; and this right, as •the learned 
Judges have found, it haft failed to es- 
tablis]}. ^ , 

There is nothing to prevent a tradesman 
acquiring goods from a manufacturer afid^ 
selling them in compefition with him, 
even in a country into which hitherto the 
manufactyrer or his agen^ has been the 
sole importer. It is not likely to be a 
(1) £1828} App. Ca%l. 
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successful business operation, 'unless in 
some exceptional case. This is just such 
an exceptional case. The British Ameri- 
can Tobacco Company, LKTaited, might, 
when they sold this large consignment to 
the British Army Canteen authorities, 
have required an undertaking tliat tliey 
should not be resold in India or to, any 
one who could lawfully resell in India. 
This it appears not to* have; done ; and 
then there arose the^ question of the dis- 
posal after the war*bf this large surplus 
stock. 

The*Ifespondents, being unhampered by 
covenant, are selling goods manufactured 
by the British American t’ompany as being 
what they are, namely. Wills’ Gold Blake 
cigarettes, manufactured by that Company. 
There is no untruth and no attempt 1o 
deceive. The Appellant Company says 
that all genuine Wills’ Cold Flake ciga- 
rettes sold in India must be . their 
goods. It may be answered that this has 
been so in times past as a mere matter of 
fact, and because the Appellant Company 
was protected by a covenant with Che 
manufacturers ; but not because it had a 
title to a monopoly which it could enforce 
against strangers to the covenant. 

The claim of the Appellant Company is 
that it can stop a trader, to w'hom goods 
have been lawfully sold under a particular, 
description and by whom they have been 
lawfully bought under that description, 
from reselling them under the same de- 
scription. Such a claim sounds extrava- 
gant. It might, however, possibly be. 
maintained, if'it could be shown that the 
tj.me, place or circumstances of the resale 
' imjported some representation that the 
goods were other than what they were. 
But in this case there is no such time, 
place or circutnstanoe. * 

It is not as if the Eespondents were 
attempting to pas^ off as Wills’ Gold 
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Flake cigarettes stuff not manufactured by 
the lawful successors in title of W. J). and 
H. O. Wills. ' Any sUch attempt would 
be at once restrained at the suit of the law. 
fiil successors; and in India and for India 
the Appellant Ccynpany would be the law- 
ful successors. 

There is nothing in the judgments in the 
Courts b^ow or in th^ opinion which their 
Lordships are now expressing to give 
countenance to thp idea that the ordinary 
principles of* jurisprudence with regard to 
Iradfe marks and those forbidding the pass- 
ing off of goods do not apply in India. 
But the cigarettes no*v in dispute are the 
genuine ‘‘articles, lawfully acquired from 
( the lawful manufactuTeirs ; and as such 
the Respondents may sell them. 

Their Ijordships wall humbly advise His 
Majesty that this appeal should be dis- 
missed w'ith costs. 

Solicitor : Mr. Fred. F. MacNaghten 
for the Appellants. 

Solicitors : Messrs. Sandersons dt Orr, 
Digr.am for the Respondents. 

G. D. M. 


PRIVY COUNCIL. 

^Appeal fkom Tub Jodioial CoumsaioNER 
OF OCDH.] 

Lord Suhner. ' 

Lord Puillimorb. 

Sir John Edge. Singh and 

Mm. Amber Ali. 

. 1923, 

Heard, 4, 5 and ^ 

SIONBR OF PAbTaV 
GABH, Respondent. 

3, July. , 

ffmdu Will ^Construction ^Bequest to designated 
person and his “ heirs and representatives Words 
of limitation and not pur choLse^ Absolute grants not 
limited hj attempt to limit his power of disposition 
^Estate governed hg primogeniture^ Gift to son — 
Pi'opertg^ if self -acquired property of donse^ when 
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Jadgment, 


ors., Appellants, 
Tbfs Deputy Commis- 
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tame teat tdf-aoquired property of donor— liitak- 
thara law what, a/nd if applied— Oudh Eatatee Act 
(I of 1869, before amendment by lAct IH 'of 1910), 
tee, 15 — Gift to ton, not immediate twc^ftor, effect 
of 

H, an Oudh Taluqdar, whose estate, 
being in list 2 as defiTied by the Oudh 
Estates Act 1 of 1869, devolved according 
to the custom of the family on or before 
the 13th Februar)! 1856 upon a single 
heir, made, prior to the passing of the 
amending Act HI of 191V, a settlement of 
the estate, under which in the events 
which happened, his second son who was 
not his immediate successor and his heirs 
and representatives were to succeed to 
the estate, without power to interfere in 
any way with all except 6 villages during 
the life-times of persons named: 

Held — That the disposition in question 
operated under sec. 15 of the Act of 1869 
to take the estate out of the special lirdita- 
tions of descent provided by sec. 22 of 
the Act, notwithstanding that the donee 
was a person in the line of succession. , 

Ghulam AuBAg Khan v. Amatul 
Fatima (1) followed. 

That the disposition should be construed 
ut res magis valeat quam pereat ; the words 
“ heirs and representatives” were words 
of limitation and not purchase, and the 
donee got an absolute estate in reversion, 
the last clause being inoperative as an 
attempt to derogate from the grant pre- 
viously made of an absolute estate or as a 
mistaken description by the donor of%the 
legal consequences of the grant. 

Qu^re ‘.^Whether, in a Mitakshara 
family, property which in the father’s 
hands is s6lf»acquired is, when bequeathed 
to the son, ancestral or self-acquired pro- 
perty in the son’s hands. 

Vonfiict of opinion in the High Courts 
in India adverted to. 

(1 jj. S. 48 I. A. 196 : B. c. 1. h. B. 43 AU. 

297 (1921). 


Held — That the donee under the settle- 
ment took the property ah self-acquired 
property wj^isii he could dispose of by 
Will, inasmuch asr at the date of the 
settlement the property was Subject to 
the*Oudh E, states Act of 1869 and would 
have descended to a siAglc heir in accord- 
ance with that Act qnd not according to 
Mitakshara law or to those whom that 
law would designate as heirs. 

This was an api>eifl from a decree of 
the Court of the Judicial Commissioner of 
Oudh, dated tlie 4th April 1919* which 
affirmed a decree of the Court of the Sub- 
ordinate Judge * of Mohanlalganj, dated 
the 20th May J 916. 

The subject-matter of the suit is Taluqa 
Eampur Kaithaula and the dispute con- 
cerns the succession thereto. 

The suit was instituted by Babu Narain 
Singh (since deceased and represented in 
the appeal by the present Appellants) 
against Raja Awadesh Singh, a minor, re- 
presented by the Respondent, as mana- 
ger, pourt of Wards. 

The material facts and the decisions of 
the lower Courts thereon are set out in 
the judgment of the Judicial Committee. 

, The Subordinate Judge decided in 
favour of the Respondent and dismissed 
the suit, an<l an appeal from his decision 
wJis dismissed by the Court of the Judicial 
Commissioner. Against the decree of the 
Appellate Court the Plaintiffs obtained 
special leave to appeal to His, Mifjesty in 
Council. * 

Sir Gcg. Loyondes, K. C. aad Mg. Ken- 
worthy Brown for tlje Appellants. — The 
Respondent’s case through(^ut was based 
on an alleged custom of male lineal primo- 
geniture. That custom was negatived by 
the Appellate Court but they • found in 
favour of the Respondent *on the ground 
that he obtained title under the settle- 
ment of 30th October 1871 and the Will of 
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18th lime 1868. Neither of these docu- 
ments was properly receivable in evidence, 
and the Resjxtndent was'^at entitled to 
rely on any defence Tbased on them, more 
partieularfy because no such defence was 
taken before the trial Court. 

The provision in the settlement , that 
Lachman Singh and his heirs and repre- 
sentatives should succeed to .the estate as 
provided by sec. 22,of l\ct I of 1869 was 
invalid, being an Attempt to set up an 
order of successibn not recognised by 
Hindu iiaw. 

The Tagore case (2) and Rajindm 
Bahadur Singh v. Raghuhans Kunioar 
( 11 ). . . 

If Lachman Singh had a vested inter- 
est under the deed, it terminated on his 
death in 1888 and he had no testamentary 
power in regard to it. 

Tarakeswar Roy v. Shoshi Shikaresh- 
war Roy (12), Kristoromoni Dassee v. 
Norendro Krishna (13) and Bhoobun 
Mohini Debya v. Hurrish Ghunder Chow- 
dhury (14). 

The limitations should be accepted so 
far as they are valid but should be reject- 
ed when they contravene the law, the re- 
sult is that Lachman would take merely 
a life estate. 

If, however, Lachman acquired an in- 
defeasible title to the estate, the same 
was ancestral partible property over 
which he had no right of testamentary 
disposition. 

(2) L. B. I. A. Sup. Vol. 47j 9 B. L. B. 877 
(P. C.) (1872). 

(11) L. B. 46 I. A. 164: 8. C. 18 C. W. N. 131 
(1918). 

(12) L. B 10 1. A. 61 ; 8.: 0 . 1. L. B. 9 Oal. 

(«52 (1883). I 

(13) L.B.‘16I. A. 29; 8.0. I. ’L. B. 16 Oal. 
883 ( 1 ^). 

(14^ L. B. 5 1. A. 139 : 8. c. I. L. B. 4 Oal. 
88 (187Q. 


Muddun Gopai v. Ram Buksh (3), 
Hazari •Mall y. Abaninath Adhurjya (A), 
Tarachatid v. Reebram (6), NagaJingam 
V. Ramachandra (6), Jugmohandas v. Sir 
Mangaldas Nathubhoy (7), Nanabai v. 
Achratbai (8), Parsotom v. Janki Bai (9) 
and Rameshar v. Musammat Rukmin (10). 

Mitakhhara, Ch. 1, sec. 4, sub-secs, i, vi, 
xxviii. 

Messrs. DeGruyther, K. C., Wallach 
and Dube for the Respondent, who were 
dirfected to confine their argument to the 
question whether Lachman could dispose 
by Will of the estate ^vested in him, submit- 
ted that the cases do not go further than 
suggesting that a father can indicate his 
intention as to whether property should be 
ancestral or not. Here there is a distinct 
indication that the property should not be 
held as ancestral but as though it were 
self-acquired. 

The custom of the estate shows it to 
be impartible and it would descend as 
suich. 

Narindur Bahadur Singh v. Achal Ram 
(15), Janki Pershad Singh v. Dwarka 
Pershad Singh (16) and Ghulam Abbas 
Khan v. Amatul Fatima (1). 

A right of alienation invariably attaches 
to an impartible estate. 

Sartaj Kuari v. Deoraj Kuaii (17) and 

(1) L. B. 48 I. A. 136 ; 8. c. I. L. B. 43 All. 
297 (1921). 

(3) 6 W. B. 71 (1803). 

' (4) 17 0. W. N. 280 (1912). 

(5) 3 Mad. H. C. B. 60 (1866). 

(6) I. L. B. 24 Mad. 429 (1901). 

(7) 1. L. B. 10 Bom. 628 (1886). 

(8) I. L. B. 12 Bom. 122 (1886). 

(9) 1. L. B. 29 All. 364 (19o7). 

(10) 14 Oudh 08868 244 (1911). 

(16) L. B. 20 I. A. 77: >. o. I. L. B. 90 OaL 
649 (1893). ' 

(16) L. B. 40 1. A. 170 : 8 . c. I. L. B. 86 AIL 
391; 17 0. W. N. 1029 (1913). 

(17) h. B. 16 1. A. 61: 8. 0. 1. L.B. 10 AB. 878 
(1888). - 
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Baijnath Proiad Singh v. Tej Bali Singh 

If Hanwant Sinpfh had di'cd intestate 
Lachman would haye f[ot nothing because 
the entire estate would haT§ gone to 
Bampal; the cenclusion therefore is that 
Lachmain took the property not as an- 
cestral but as self-acquired property. * 

Further the terms of sec. 15 of Act I 
of 1669 preclude the property from being 
ancestral property. • 

It only comes out of the Act because 
of sec. 16 and if the section applies it 
must apply for all purpose^. 

Reference was made to Mayne’s Hiifdu 
Law, para. 9T6. 

Sir G«o. Lotondes^ K. C., in reply. — Sec. 
14 of the Act must be read with sec. 15. 
Sec. 16 proTides for the elimination of all 
taluqdari conditions if there is a trans- 
fer to an outsider, Ghulam Abbas Khan v. 
Amatul Fatima (1). Mere, succession 
under sec. 22 (11) does not affect this so 

(1) L. R. 48 I. A. 135 : c. I. L. E. 43 All. 

297 (1921). 

(18) L. R. 48 I. A. 196 ; a. r. I. L. R. 48 All. 

228:(1921). 


that cases under- sec. 22 (Il)*are not perti- 
nent. 

To succeed, th% Respondent must 
show that all self-acquireJl property^ goes 
to the eldest son, but that case has neyer 
been set up. 

It has never been contended that there 
is a custom that self-acquired pjropetty 
is impartible. • * 

The Respondent must prove the actual 
custom which he alleges. 

• Property given by a father to his 
cannot be other than ancestral because the 
gift is detrimental to the father’s estate. 

A reference to the texts shows that the 
law AS •laid down 1)y the Calcutta High 
Court is correct. Mayne’s Hindu Law, 
para. 976. 

Their Lordships’ Judgment was deli- 
•vered by 

Lord Phillimorb. — The dispute in 
this case concerns the succession to a 
jjaluqdari estate in Oudh, which at the 
time of th^ confiscation was held by one. 
Raja Hanwant Singh, the ancestor of alh 
the parties. Their position would best 
be explained by a short pedigree 


llaja Hanwant Singh 
(dlod 80th Juno 1881)* 


Lal Fartab BinghwDirraJ Run war 

, . . jn J882) 


(died in 1660 


Ram Bampal Singh 
(died Sitti Feb. 1 


I 

Bam Qulem 
alias Haxnesh, dli 
Auguat 1910 


Lachman Singh 

* July 1888) 

Lal Rahi Prasad Singh Babu Narain Slngli 

(died 1901) (PUlntlff) 

Ram Dim Singh Ram Adblm Slugh Three sons 

(now Appellenta 


I I I 

Avadheah Singh, Brijusb Singh Bureeh Singh 
Defendant, Reepondent (olive; (olive) 

Naram Bisgb, the original Plaintiff, is the deaih of Bam Bampal Singh an 1900, 
: l^ead, and hie three sons take his place as on which occasion Bam Gulem Singh 
like present Appellants. The Defendant- claimed the estate and procured mutation 
Bespondent, being a minor, is represented of names in his fafour. • Efo di^ nof live 
ky the Deputy Commissioner as manager long and was succeeded by the minor, 
of the Court of Wards. whose interest is represented by the 

^ke occasion for the dispute arose upon manager of the Court of Wards. In 1913 

12 
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Plaintiff •Narain Singh brought the 
^jj^ESBent suit to dispossess him. 

The estate is one pf ^those governed by 
%he Oudh Estates Act, 1869 and is in 
iist 2, defined by the Act as “ A List of 
^e Taluqdars whose estates 'according 
to the custom of the family on and 
IbefOTe ths thirteenth day of ‘ Februaiy 
1856, ordinarify devolved upon a single 
.heir.” ‘ ' 

ikan'want S.’Vigh before he received his 
sanad had executed a deed of gift in 
•l^oiir of his grandson, Eampal Singh, 
nf all his properties, except six villages. 
Disputes having aiisen as to the nature 
and operative effect of the gift, the Eaja, 
<Hi ' the 16th May 1871, fileb a suit 
against Bampal Singh tin the Court of 
the Deputy Commissioner of Sultanpur, 
praying for a declaration of his absolute 
proprietary right, notwithstanding the 
pxecqtiop of tlje deed pf gift. 

The grandson appeared and defended 
"thp suit; and thereupon a compromise 
was arrived at, which was embodied in 
|tn agfe6iQ6iit betweeen the parties, 
which again was confirmed by a decree 
of the .Court.* In compliance with that 
agreement Hanwant Singh executed an 
instrument which may not inappro- 
priately be called a settlement. This 
document provided that Hanwant Singh 
should for his life be the proprietor in 
possession of one of the taluqdari estates. 
He was to have no power to make a Will^ 
sale or transfer affecting the estate be- 
yond ^his life-time. Eam^jal Singh was 
to have another est'ate similarly for his 
life only. On the death of Hanwant, 
•Bampal was to have the whole of the 
taluqdari estates, but again for his life 
®x^pt that he had power to make 
« certaio provision for his widow or 
'Widows, |6n8 and daughters. 

- S^gh p^dpbeEsed ^ftpw^t 


Singh, Dirgaj Kuar, mother of Bampal 
Singh, was to have Eampal’s estate for 
her life. ‘If both she and Eampal Singh 
died in the life of Hanwant Sipgh, 
Hanwant was to have the abaolu^ pro- 
prietary right with the power of making 
a Will, sale or transfer in aejeordance 
with the authority given by the Apt of 
1869. If, on the other hand, the qpder 
of deaths was that Hanwant Singh died 
first, and then Eampal Singh, in that 
event the mother was to be owner of the 
whole taluqdari estate for her life with 
similar restrictions. Then came the last 
liqiitations which are the important ones 
in this case. The actual settlement was 
drawn up and executed in Urdu, and the 
official translation of this paragraph is as 
follows : — 

7. That on the death of the last three 
persons, t.e., Raja Hanwant Singh, Raja 
Rampal Singh and Dirgaj Kuar, the mother 
of Baja Bampal Singh, Babu Lachman 
Singh, the second son of Baia Hanwant 
Singh, and his heirs and representatives 
shall succeed to the entire Bampur 
Kaithaula estate, as provided by sec. 22 of 
Act I of 1869. But the said Babu liachman 
Singh shall not interfere in any way with 
the said tlaga, besides the six villages which 
be has received under sec. 6, during the life- 
time of Baja Bampal Singh and his mother, 
Dirgaj Euar. 

As the pedigree shows, Hanwant Singh 
died first, then the mother, then Lach- 
man Singh, and lastly Eampal Singh, 
upon whose death it became necessary to 
determine who succeeded to the rever- 
sion. Eampal Singh seems have died 
without leaving a son, but if he had left 
sons, they would have»been excluded. 

Now sec. 15 of the Aet of 1869 provided 
as follows : — , • 

If any Taluqdar or Qrantee sludl ^rs-' 
tofore have, transferred or beqndaSled or Jf 
«ny Talaqda» or OranlM .<W: hti Irttr .m fa* 
gates herder 
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to toy perton not bdng a Taluqdar or 
Grantee the whole or any portion of hie 
estate, and such person would* not Save 
Booceeded according to the provisions of this 
Act t® the eCtate or to a portion thereof if the 
transferor or testator had died without 
having made the transfer and^intestate the 
transfer of and succession to the property 
so transferred or bequeathed shall be regula- 
ted by ttie rules which .would govern the 
transfer of, and succession to, such property 
if the trwisferee or legatee ^ had bought 
the same from a person not being a Taluq- 
dar or Grantee.” • 

This transaction took place before the 
amending Act of 1910 ; so that a transfer 
to a person who is not tlie immediate* suc- 
cessor, even though that person be in the 
line of succession, operates to take the 
estate out of the special limitations of 
descent. The principle has been finally 
established by the case of Ghulam Abbas 
Khan v. Amatul Fatima (1). ' 

In these circumstances the original 
Plaintiff Narain Singh, the father of the 
present Appellants, claimed to succeed to^ 
the whole estate under the Mitakshara 
law of the Benares School, or alterna- 
tively under a Will executed by Lachman 
Singh ; and the original Defendant Gulem 
Singh alias Eamesh set up as defences 
that the deed of settlement was invalid, 
that the Plaintiff was estopped under the 
principle of tbs judicata, that the estate 
was impartible, that he was the heir ac- 
ocurding to the custom of the tribe or 
family, which he said was the custom of 
hneal primogeniture, that the alleged 
Will of Bftfthman Singh was fictitious, and 
that in any event, Lachman Singh had 
no power to diopose of the taluqdari eetate 
by "^Ul, Fortunately, for him, though 
he did not rely upon it at the time as a 
defence, he introduced among the docu- 
mei^ vyhudi he died, a Will of Lachman 

(II »«.!. L. 3,. 4B Ml. 

Mt(UU). 


Singh in his favour. In the event, he 
got a decision from the Subordinate Judge 
in his favour on thg points of res judicata 
and the family custom, of lineal primo- 
geniture — the Subordinate Judge further 
holding* that the Plaintiff had not proved 
that Will of Lachman Singh on whii^ he 
relied. * 

a 

The case then came on appeal tb the 
Court of the Judicial Commission'ei:. 
Here the learned Judges Agreed' 'whh the 
Subordinate Judge that the Will upon 
which the Plaintiff relied had not 
proved. But they disagreed with him in 
his decision as to* res judicata end the 
faipil^ custom, wjiich latter they held not 
to be proved. Nevertheless, they decided 
in the Defendant’s favour because* they 
held, contrary to liis original submission, 
that Lachman Singh could validly dia^ 
pose of his property by Will, he having 
according to their views, an absolute 
estate in reversion and not a life estate 
only. Having thus 'allowed the Defend- 
ant to ];everBe liis original position to so 
large an extent, they, as it seems to their 
Lordships, very properly gave him a.deca- 
Bion without costs. * 

0n appeal to this Board the heirs Of 
the original Plaintiff, while not aban- 
doning their father’s position that he was 
entitled as next heir either to Hahwant’ 
Singh or to Lachman Singh to the whole 
property, have also put forward a ela^m 
that the two sons of Lachman §ingh 
were both of them heirs, and that they, 
as representing one of these sorts, should 
have half the property. • 

Now, for this purpose the^r had to 
abandon the original case, which was that 
Lachman Singh could dispose of^the pro- 
perty by Will and had disposed of it in 
the^ir father’s favour. On ,th6 contrary 
they now say that he had only a life estate 
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SfHd could not, in any event, pass the pro- 
perty by Will. 

In this tangle of claims and defences, 
it appears to their Eordships that the 
points whicsh dow remain to be decided 
are these : — 

1. What estate or interest did Lach- 
man Singh take under the s^tlement? 
If he took only, a life estate, then the re- 
version descended 4o th§ heir or heirs of 
Hanwant Singlj. if he took an absolute 
estate, then — 

2. Had he ttie power to dispose of it* 

6y*Will? — and this question raises a new 
point which was not discussed in the 
Courts below. If 'he could not dispose of 
it by Will, then— ^ , 

8. Who are his heirs? In connection 
with* this point, it would have to be de- 
eided whether the estate in Lachman’s 
hands was partible or impartible. 

Now as to the first point, it was 
strongly contended on behalf of the Ap- 
pellant, that the right way to read cl. 7 was 
to read it as an endeavour to fix the course . 
of succession in the Jine prescribed by 
sec. 22 of the Act of 1869, though the 
effect by virtue of sec. 15 would be to 
take the estate out of the Act; and that, 
therefore, this was an attempt to create 
on order of sucoession unknown to the 
common law and unwarranted by the Act, 
which has been decided to be impossible 
by the judgment in the Tagore case 
[Jatindra Mohan Tagore v. Ganendra 
Mohan Tagore ,(2)] , and by various subse- 
quent dhcirions. 

IJji followed (so the tegument proceeded) 
that the limitations were good bo far as 
they gave Jjachman h life estate, but that 
Everything hfter this must be rejected as 
contrary to law, and that therefore the 

(2) L.‘B. I. A. Sup. Yol. 47j 9 B. L. B. 377 
(P.C.) (1872). 


reversion to the estate after the death of 
Lachman remained undisposed of. 

It was ' also submitted the point 
might be put in this way : the grant of a 
life estate to Lachman would not — sup- 
posing hii^ to be out of the line of suc- 
cession — necessarily operate under sec: 
15 as a destruction of the special taluq-. 
dari entail, and the settlement would 
anyhow be effective so far as it granted 
that life estate, but the transfer of the 
absolute ownership would operate under 
sec. 15, to break the talnqdari entail, 
and would therefore subject the property 
to the ordinary o Hindu law of inheritance 
to Which the talnqdari entail would be re- 
pugnant, and that therefore the further 
limitation by reference to see. 22 of the 
Act would be invalid and inoperative. 
Another suggestion M-as that the clause 
should be read as giving a life estate to 
Lachman and then the reversion to his 
heirs, who being unborn persons, could 
not take under Hindu law. 

The words in cl. 7 are undoubtedly diffi- 
cult of construction ; but their Lordships, 
in dealing with an instrument of this 
kind carrying out a decision of the Court, 
ought to take for their guidance the rule 
that, if possible, such a document should 
be construed, ut res magis mleat quam 
per eat. 

On the whole, their Lordships are dis- 
posed to accept the construction which 
the Subordinate Judge and the Court of 
t Appeal put upon this clause of the settle- 
ment. In the first place, they think 
that to borrow a phrase from the Eng- 
lish law of real property, the words 
‘ * heirs and representattves ’ ’ are to be 
treated as words of limitation and not of 
purchase, that is, that they are merely 
intended to express the absolute Estate 
which it was proposed to give to Lach- 
man as distinguished from the life estates 
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■which had preceded it. This being so, 
the later words in the sentence may be 
regarded either as an idle*attemp1) to dero- 
gate from the grant previously nnade and 
therefore to be rejected, or as words, of 
description only, statjpg the legal inci- 
dents which the grantor conceived to be- 
lc5ig to the estate which he had granted. 
In this case his niistake as to* the legal 
consequences does not affect the grant 
which he has made. They think, there- 
fore, that Lachman received an absolute 
estate in reversion. * 

The next point for consideration is 
whether Lachman pould dispose by Will 
of the estate which was vested in him. 
This depends upon the question whether* 
it was to be deemed ancestral propertv or 
self-acquired property. On this point 
their Lordships have little assistance from 
the Courts below. It could not have 
been considered by the Subordinate 
Judge, because the Respondent was not 
then relying on Lachman ’s Will. It 
probably was not argued before the Oourt 
of Appeal because counsel for the Appel- 
lant had so little opportunity of address- 
ing himself to this new point. But the 
Court of Appeal, though without giving 
any reasons for it, did incidentally state 
its opinion that the property was self-ac- 
quired property. 

It appears that there hae been great 
diversity of opinion in the High Courts in 
India as to the effect in a Mitakshara 
family of a bequest paade by a father of 
property which in the father’s hands was 
self-acquired, to his son. In Calcutta, in 
1868, the point first arose in the case of 
Muddun Qvpal v. Bam Buksh (3), when 
it was held that such property would be 
ancestral, and this has been followed in 
the later base of Hazari Mail Bahu v. 


Abanindth 'Adhurjya (4). In Madras, 
upon the whole, the view seems to be, 
that the father can determine whether 
the property ?thioh he has so bequeathed, 
shall be ancestral or self -acquired, on the 
principle of cujus est dare ejus est dis- 
ponere, but that unle|s he expresses his 
wish that it should be deemed self-acquir- 
ed, it is ancestral. See Tarachand v. 
Reehram (5) and compare it with Naga~ 
lingam v. Rahictcha»dTa (6) and other 
cases. In Bombay,* on the other hand, 
the principle of intention seems^ tp have 
been accepted if it makes the property an- 
cestral, but if ^here be no expression of 
intention it is* deemed Self-acquired, 
^ee Jugmohandas v. Sir Mangaldas 
Naihubhoy (7) and Nanabai v. Achratbai 
(8). At Allaliabad the decision was that 
such properly is self-acquired. See Parso- 
torn V. JanJd Bat (9). Finally, in Oudh 
in the case of Bameshar v. Musammat 
Tiukmin (JO), after a review of all the 
cases, it was held that : 

Where solf-acquired property is Be- 
queathed to sons, in th^ absence of 
language clearly indicating the. testator’s 
intention that the property should be held 
by the sons subject to the incidont of 
survivorship, it should be presumed that 
each son takes an interest which passes 
to his heirs at his death. 

If the criterion were to be the intention 
of the father when he makes the gift, 
there is nothing to indicate that Hanwant 
Singh desired to make the estate*aneestral 
property in the hands of Lawman. TTia 
expression of ^opinion or desire, 'whioheyer 
it may bo, that the, property should still 

(4) 17 0. W. N. *80 (1912)1 

(6) SlMad. H. 0. B. 60 (1866). 

(6) I. L. B. 24 Mad. 429 (1901). 

(7) I. B. 10 Bom 628 (188e|. 

(8) I. L B. 12 Bom. 122 ^886). 

(9) I. L. B. 29 All. 864 (1007). 

(10) 14 OodB Oasea 244 tl9U). 


(8) e W. B. 71 (1868). 
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b6 i^erned by the Act of 1869 would 
indklfite the contrary view ; because under 
the Act each holder of ihfi> ^estate has a 
power to give it or will it away. If, on 
the other hand, Hanwant should be treat- 
ed as having intended the legal coLse- 
quences of his acJos, he had brought the 
estate under sec. 15 j and then the argu- 
ment urged by Counsel for the Kespon- 
dent founded on the worda al the end of 
that section by whifch property is to be 
reflated by the rules which would govern 
£ta<iiCe6si©n lo it, if the transferee or 
le^tee had bought it, would have to be 
considered. • ' 

But their Lordships deem it unneces- 
sary to pronounce upon these points. 'It 
may be that some day this Board will have 
to decide between the conflicting decisions 
of the Indian High Courts, and it may 
be that when this time comes, this Board 
will prefer to go back to the original text 
of the Mitakshara and put its own con- 
struction upon that text. It is not neces- 
sary to do so in this case. 

The principle upon which it is contend- 
ed that such property should be deemed 
ancestral property, is* that the eon is only 
getting by his father’s Will that which, ^ 
but fCr the Will, he would have received 
by descent according to the Mitakshara 
law. Now before Hanwant Singh made 
%e settlement, the property was subject 
tib the Act of 1669 and would have des- 
dehded tp a single heir in accordance with 
tihat Act, and would not have descended 
iibdording to Mitakshara law or to those 
that law would desi^ate Iks heirs, 
^rihaples, thewfore, of Mitakshara 
law — if that law be as the BQgh Court of 
Calcutta has thought and the Appellant 
oontendB— ^btild not apply to regulate the 
desoent. therefore, took the 

property as . seUr>aci^uired property and 
ioould dhtposflfdf^'by Will.- 


It becomes, therefore, unnecessary to 
oonsiden who would be the heir or heirs 
of Lachman if he had died intefttate. • 

In the* result, their Lordships will 
humbly advise His Majesty that this ap- 
peal should be dfismissed with costs: 

Solicitors : Messrs. Watkins and Hurtter 
for the Appellants. 

Solicitor ; The Solicitor, India Office, 
for the Respondent. 

G. D. M.^ 


[ORDINARY ORIGINAL CIVIL JURISDICtlON.] 
(Suit No. 3156 of 1923. 

C. 0. Ghose, J. I Kiban Chandba Bosk 
1924, [ V. 

25, August. J Dutt & Co. 

Lease of tmrtgaged property by mortgagor after 
institution of mortgage suit, if hinds mortgetgse^ 
Mortgagee, if entitled to recover rent from leseee 
even if he had paid rent in advance to lessor — 
Power of mortgagor to grant leases— Lis pendens — 
Transfer of Property Act (V of 188 S), tee. SS, 

N mortgaged premises No. 5, Schalch 
Street to G. G instituted a mortgage suit 
to enforce the mortgage. On the 21st 
September 1921 Plaintiff was appointed 
Receiver of the mortgaged premises but 
was directed not to take possession Ull 
the end of November 1921. On the 7th 
December 1921 N granted a lease of the 
mortgaged premises to the Defendant for 
5 years and as a condition precedent for 
the execution of the lease took 17 mottths’ 
rent^m advance. On the 16th May 1922 
the Plaintiff gave notice of his appoiniifient 
asking the Defendant firm to pay r&ht 
to Mm. On the 24th Septemhef. 1922 the 
Plaintiff served a further leifer of deiiHand 
on the Defendant firm. The PtadnHff 
instituted the suit for ths reeini'dfy of 
Rs. 8,160 Os rent of the premises from 
Jaistha 1829 B. S. {16th May 1922) to the 
end of Kartick 1880 B. S. (1^ November 
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IQHS). The Defendant firm^oontended 
ffiat they had no notice of the appoint- 
ment office Plaintiff at Jleoeiver till the 
SMh September 1922 and that* they had 
paid m advance 17 months’ rent of the 
premises, viz., Bt, 2,97S to the mortgagor 
and iioo further aumt of Rs. 816-14 and 
Rs. 198 on account of the mortgagor, and 
claimed deduction of the said several sums 
and deposited the balance of Rs. 210-2 in 
Court : , 

Held — That the lease is affected by the 
dectrine of lis pendens embodied in sec. 
52 of the Transfer of Property Act. 

Held further — Thai payment, of rent 
in advance after the institution of the suit 
on the mortgage and by virtue of a lease 
granted by the mortgagor after the execu- 
tion of mortgage is not binding upon the 
mortgagee or on the Plaintiff as Receiver 
of the mortgaged properties. • 

Payments made by tenants to a mort- 
gagor after a mortgage but before notice 
of it, must, in order to be valid against the 
mortgagee, have^ been made in respect of 
rent which was due at the time of pay- 
ment or became due before notice of the 
mortgage; but where a lessee has prepaid 
to his lessor all the rent to become due^ 
under the lease and the lessor then mort- 
gagee the premises to a mortgagee who 
neglects to make proper enquiry of the 
leMtec who is in potssession, the mortgagee 
cannot recover any part of the rent re- 
served by the lease. ^ 

Db Nioholls V. Saundebs (3), Cook v. 
(4), Green v. Rheinberg (5), 
XMnibls V. Davison (6) and Lord Asu- 
BCftTON v% Nooton (7) referred to. 

S li. R. 6 Oi P. 689 ,1870). 
t: B. 1 0. P. 182 (1872,‘. 

104 L. T. 149 am)- 
(B) 16 Tm. 249 (1809). 

„ : # piw \ •* IP. mifm- 


Held oiso—That a mortgagor has very 
limited power of granting leases after the 
execution of a mortgage. 

Dob V. (1^ and Gibbs v. Cbuik- 

SHANK (2) referred to. 

Vhe fsMste of the case were these : — One 
Nalin Chandra Sha.w mortgaged the 
prefnises No, 6, Sohaloh Street together 
with his other properties to one Gopiram 
Bhotica. Th^rejkfter .the mortgagee filed 
a suit against the Mortgagor to enforce 
the mortgage and in.that suit the Plaintiff 
was appointed Receiver of the mortgaged 
properties on the 2l8t September 1921, 
but the Plaintiff.was directed not to take 
possession till the end of November 1921. 
0n the 7th t)eoember 1921 the mortgagor 
granted a lease of the said premises No. 6, 
Schalch Street to the Defendant firm for 
a period of 6 years at a monthly rent of 
Rs. 176 and as a condition precedent for 
the execution of the lease, the mortgagor 
took an advance of 17 months’ rent, viz., 
Rs. 2,975. On the 16th May 1922 the 
Plaintiff gave notice to the Defendant firm 
of his appointment as Receiver of the said 
premises and asked them to pay th« 
arrears of rent and also the accruing rent 
to him in respect of the same. On the 
24th September 1922 the Plaintiff served 
a farther letter of demand on the Defend- 
•ant firm. The Plaintiff instituted this 
suit for the recovery of Rs. 3,160 being 
tlie rent of the said premises from the 
month of Jaistha 1329 B. S. j[15th May 
1922) to the end of Rarti^k 1330 B. S. 
(16th November 1923). 

The'defedce waa that the Defendant 
firm had no notion of the Plaintiff’s ap< 
pointment till the 24th •September 1022 
and that the Defendant firm had paid 17 
months’ rent, viz., Bs. 2,976 in advance 
as the condition pmoed^nt lor the ezeou* 
(1) 8 ». A Or. (1828), 

a 0.B 461^(187;^ ; t 
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tion d[ Ihift leasd on 7th December 
1021. The Defendant firm were willinsr 
to pay to the Plaintiff whijjtever was duo 
to Mm after deductin^j the ssAd sum of 
Rs. 2,975, and two further sums of 
Rb. 816-14 and Rs. 198 paid by the De- 
fendant firm on aftoount of the lessor. 
The Defendant firm deposited the balance 
of Rs. 210-2 in Court, and denied the 
Plaintiff’s claim to any ^urtheV sum. 

Messrs. 8, N. ffanerjca and H. C. 
Mozumdar for the Plaintiff. 

Messrs* S. C. Bose and J. C. Ilazra for 
the Defendant’ firm. 

« 

« 

The .Judgment of the Court was ii,s 
follows 

C. C. Ghose, J. — The Plaintiff, who is 
the Receiver appointed in Suit No. 1109 
of 1921, is in possession of premises No. 8, 
Schalch Street in the town of Calcutta, 
whereof the Defendant firm are the ten- 
ants occupying a jKirtion at a monthly 
rent of Re. 175. Tlie present suit is one 
for arrears of rent from tlie month of 
Jaistha 1329 B. S. up to the end* of 
Eartik 1330 B. S., both inclusive, amount- 
ing to Rs. 8,150. < 

In their written statement the Defen- 
dant firm state that the demised portion of 
the said premises is held by them under a 
registered lease, dated' the 7th December* 
1921, granted by one Nalin Chandra 
Shaw, who is the mortgagor, of whose 
properties , the Plaintiff is the Receiver, 
for a period of five years, commencing 
from the 17th November 1921, with a 
further oiftion of two years, al a monthly 
rental of Rs. 175, anfi that as a condi- 
tion precedent for the execution of the 
said lease, the said mortgagor took an 
advance of 17 months’ rent, viz., 
Rs. 2,976. The ^Defendant firm further 
state that under the said lease the land- 
ford wafi jfo pay a4 mtmidpal taxes, bul 


that there having been failure to pay the 
same they had ^een obliged to pay a sum 
of Rs. 816-14 on account of municipal 
taxes, for which they are entitled to get 
credit. They state further that they are 
willing to pay wBatever may be due and 
owing to the Plaintiff after deducting from 
his claim* the said two sums and a fur- 
ther sum of Rs. 198 feferred to in para. 
3 of the written statement. 

It appears, from! the evidence adduced 
in this case that on the 25th August 1919, 
one Nalin Chandra Shaw executed a 
mortgage of certain properties, including 
premises* No. 3, f^chalch Street, in 
favour of one Gopiram Bhotioa for 
Rs. 2,00,000. The mortgagee instituted 
a suit, being Suit No. 1109 of 1921, to 
enforce his mortgage. In that suit the 
Plaintiff was appointed on the 21st Sep- 
tember 1921 Receiver of the mortgaged 
properties. The Receiver was not to 
take possession till the end of November 
1921.^ On the 7th December 1921, there 
was the registered lease granted by Nalin 
Chandra Shaw, which has been referred 
to above, and also as indicated above 
there was an alleged payment of 17 
months’ advance rent from Aghrayan 
1328 to Chaitra 1329 B. S. On the 16th 
May 1922 the Receiver served a notice 
upon the Defendant firm asking )hem to 
pay the arrears of rent. This demand 
was followed by a further demand on the 
14th September 1923. On the 10th Octo- 
ber 1^23, the Defendant firm wrote a 
letter to the Plaintiff ajleging the pay- 
ment of the said advance rent. On the 
11th October 1923, the Plaintiff'* solicitor 
wrote to the .Defendant firm claiming 
payment of the arrears of rent and deny- 
ing the right of Nalin Chandra Shaw to 
receive the said advance rent or any por- 
tion of the samA. 

‘AitiiOQgil dral evidence Was laken in 
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this case, the matter has Seen ar^ed 
before me by the Plaintiff’s Counsel on 
the footing that it may be taken m ad' 
mitted that on the 7th December 1921, 
the Defendant firm had paid to the mort- 
gagor, Nalin Chandra Shacir, 17 months’ 
rent in advance and that it was not till 
the i7th May 1922, that notice ot the 
appointment of the Plaintiff as Beceiver 
of the mortgaged properties was served 
on the DefenHent firm. .Now the lease 
in the present case relied upon by the De- 
fendant firm is affected by. the doctrine 
of Its pendens embodied in sec. 62 of the 
Transfer of Property Act. In the second 
place, the powers of a mortgagor to grant 
leases after the execution of a mortgage 
are very limited. He may no doubt 
make a lease oonformable to usage in the 
ordinary course of management, for in- 
stance, he may create a tenancy frqm 
yeftr to year in the case of agricultural 
^ landk or from month to month in the 
case of houses ,* but it is well settled that 
a mortgagor cannot after the date of tbe< 
mortgage, and in the absence of an ex- 
press power in that behalf, or the con- 
currence of the mortgagee, create except 
as stated above a lease or tenancy which 
will bind the mortgagee,' and if he pur- 
ports to create such a lease or tenancy, 
the mortgagee or his transferee may pro- 
ceed to eject the lessee or tenant fsee in 
this connection Doe v. Maisey (1) and 
Oibbs V. Cruikshank (2)]. If that is so, 
the payment of rent in advance after the 
institutiion pi the suit on the mortgage 
and indeed by virtue of a lease granted 
by the* mortgagor after the execution of 
the mortgage* is not binding upon the 
mortgagee or on the Plaintiff as Beceiver 
of the mortgaged pro{>erties. The matter 
is oom^aded by authority [see in this 
* 0) 8B.a(%r.?67a82BJ. 


oonpection De Nicholls v. Saunders (3)^. 
Payments made by tenants to a mort- 
gagor after a mortgage, but before notice 
of it, must, iif order to be valid agaihst 
the mortgagee, have been made, in lea- 
pect rent which was due at the time 
of payment or became doe before notice 
of the* mortgage [Cook v. Guerra (4)1 ; 
but where a lessee had prepaid to his 
lessor all the ’rent *to become due under 
"the lease and the less^ then mortgagee 
the premises to a mortgagee who neg- 
lects to make proper enquiry of •the 
lessee, who is in possession, the mortgagee 
cannot recover any^part of the rent re- 
served by the lease [see Green v. Rhein- 

(5) ]. Thft is so because under the 
doctrine of Daniels v. Davison (6), the 
subsequent mortgagee is affected with 
notice of the interest which the tenant 
had in the land [see in this connection 
Lord Ashburton v. Nocton (7)]. In view 
of these principles, I must come to the 
conclusion that the lease referred to above 
is not binding upon the Plaintiff and 
that the payment of rent in advance is 
likewise not binding on the Plaintiff.' 

The result, therefore, is that the 
Plaintiff is entitled to judgment for 
Bk 8,150 less the sum which the Defen- 
dant firm have paid on account' of 
owner’s share of the municipal rates and 
taxes. The Defendant, firm is legally en- 
titled to credit only for the payments 
made by them on account of the q^ner’s 
share of the municipal rates ^nd taxes 
and for nothing else, but as the Plaintiff 
has chosed to state before me*tbat*he is 
willing to allow to the Defendant firm 
credit for payments made foi* the owner’s 

(81 L. a. 6 C. P. 689 (1870). 

(4) L. a. 10..?. 132 (1872). » 

(6) 104 L. T. 140 (1911). • 

(6) 16 Yet. 840 (1^. 
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as' 'WsB as the occupiers’ shares of the 
-rates and taxes, the decree will be for a 
sum of Ks. 3,150 l^ss the sum of 
^Rs. 816-14 mentioned m* para. 3 of the 
written, statement, i.e., Es. 2,333-2 with 
costs on Scale No. 2 and interest o® iudg- 
ment-debt at 6 ?)er cent, until realization. 

Mr. N. C. Bose, Solicitor for the Plain- 
tiff. ■ ‘ 

Mr. Nitty endra Kfishm Dutt, Solicitor 
for the Defendaijt firm. 

D. N. S. , 

[CRIHINAI. REVISIONAL JURISDICTION.! 


did not cbntain sufficient material to 
justify the arrest of the Petitioner whose 
detention wus therefore improper. 

That in consequence of the amend- 
ment introduced in sec. 491 hy Act XII of 
1923, the Criminal Appellate Bench of the 
HiqK Court had jurisdiction to entertain an 
application under sec. 491 of the Code of 
Criminal Procedure. 

Per Walmsley, J. — The words “ cre- 
dible” and “ Tcasonahle” in cl. 7 of see. 
54 must have reference to the mind of the 
person receiving the information and 
bare assertions cannot form the matc- 


Bev. (Mis.) No,. 87 of 1924, 

t 

Walhslbt, j. 1 


SobODH ChaNDRA RaT 

„ , ’ I Choudhtjbi 

Heard, ^ 

August. Kino-Emperor. 

Judgment, 

19, August. 


Cnmiwil Procedure Code (Act V of 1898 as 
amended hy Act XII of 1928 f sec. 
in the nature of liBbens Jurisdiction of 


rial for the exercise of an indepen’ 
dent judgment. 

Per Mukerji, J. — To satisfy the re- 
quirernents of cl. 7 of sec. 54, two condi- 
tions must be present. The first of these 
requisites contemplates either the proof 
of a fact^ namely^ the fact of the person 
having been concerned in the act *or a 
reasonable complaint or credible informa- 
tion or a reasonable suspicion of his having 
*bcen concerned therein. 


Criminal Appellate Dench of High Court Jo enter- 
tain ajyplication--Dec. Bi, cl. 7-^Arrest without 
warrant on suspidm for offence committed outside 
British India- Conditiyns necessary to justify arrest 
under section^** Beasonahle suspicion f credible 

mformationf meaning of-Liahility for arrest Und 
detmion in British India^ if to he present emst- 
ing liahility or future possible liability Duty of 
* Pdice to produce person arrested under cl V, sec. 
immediately before a Magistrate -Deputy Com 
imssioner of Police, Calcutta, as Justice of the Peace, 
if hasf)ower to direct detention of person arreUed 
for wdimited tmie 

The Petitioner, a servant of the Jodhpur 


The Wording of ol. 7 clearly indicates 
that the arresting police officer has to 
exercise his own judgment and form his 
own opinion as to whether he should or 
should not act and to enable him to do 
so he must have the necessary facts be^ 
fore him. What is a reasordible complaint 
or suspicion must depend on the circum- 
stances of each particular case but it 
must be at least founded on some defi- 
nite fact tending to throw suspicion on 
the person arrested and not on m^re vague 


State vBas arrested with out warrant by surmise or information. 

ike Calcutta Poli{£ under cl. 7 of sec. 54 The second requisite is that thare must 


of the Cod4 of Criminal Procedure on 
receipt of certain information from the 
Jodhpur State. The Petitioner applied to 
the Hijjh Court unden sec. 491 of the 
Code of Crminal Procedure: 

'.Held — That the information recewed 


be a present liability for dpprehenston or 
detention and not a future possible 
liability. The issu^ of some sort of pro- 
cess under the law would create sucK a 
liability though the process may not havs 
arrived and is not available for e^ecution. 
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Where all the conditions necessary to 
satisfy the requirements of,cl. 7 ef sec. 
54 are made out and an arrest is^ validly 
and lawfully made the Police must forth- 
with produce the person arrested before a 
Magistrate. * 

The provisions contained in the Indian 
Extradition Act and the Fugitive Offenders 
Act referred to. 

QuiBre. — Whether a Deputy Commis- 
sioner of Police as a Justice of' the Peace 
in Calcutta has power under the Calcutta 
Police Act to direct detention for an un- 
limited period. , 

This was a Eule granted against the 
arrest, detention of the Petitioner and the 
order of the Deputy Commissioner of 
Police refusing to give him a reasonable 
bail. 

The facts of the case will appear from 
the judgment. 

Mr. Pugh, Mr. A. K. Bose and Babu 
Satyendra Kissore Chose for the Peti- 
tioner. 

Mr. B. L.-Mitler, Standing Counsel, for 
the Crown. 

The Judgment of the Court was as 
follows : — 

Walmslby, J.— This Eule was obtain- 
ed under sec. 491 of the Code of Criminal 
Procedure. 

The circumstances are as follows : — 
Subodh Chandra Eay Choudhuri, a 
servant of the Jodhpur State, was arresfed 
by the "Calcutta Police without a A\ niT’ 
on August 11th. He was produced be- 
fore tlfb Deputy Commissioner on August 
13th when an application for bail was 
practically refused, for the sum demand- 
ed was prohibitive. * 

It appears that the Calcutta Police re- 
ceived two telegrams on or about August 
11th, the first, in addition to personal 
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description said ‘‘ M'anted. fdr embezzle- 
ment.” The second, in addition to sug- 
gestions about, liossible movements, said 
“ embezzlement of money to the value of 
a couple of lakhs of rupees.” This was 
all tlJfe information which the Calcutta 
Police had when they aft'ested the man, 
and the search of his ^ house yielded no- 
thing. Both these, telegrams were sent 
by ‘ ‘ Pohoe vathout further specifica- 
tion. 

Since the arrest, and in answer to k 
telegram from Calcutta, telegrams* have 
been received from the Judicial and 
Political Member bS the State .Council, 
and from the Inspector-General of Police, 
and ‘from the Posident. The two former 
give a considerable amount of informa- 
tion as to the nature of the charges pre- 
ferred against the arrested man. 

There is no doubt about .the proper pro- 
cedure in ciises of this nature. Under sec. 
7 of the Extradition Act there should be 
a warrant issued by the Political Agent 
to the address of the Chief Presidency 
Magistrate. I can quite understand that 
that procedure may entail an amourit of 
delay which would enable the fugitive to 
ewape. That, however, is a danger 
against which there is a double safe- 
guard. First, there is the one specially 
appropriate to cases, such as the present,' 
namely, application to a local Magistrate 
as provided by sec. 10 of the Extradition 
Act. Admittedly, recourse was npt had 
to this procedure. Secondly, » there is 
the wide power of arrest without warrant 
conferred ’upon* the Police by sec.* 54 of 
the Criminal Procedflre Code. Of the 
clauses in that section the ♦ seventh is 
the one on which reliance is placed for 
justification of the arrest. 1^ is urged 
that the conditions mentioned in , that 
clause are fulfilled and that the arrest was 
therefore lawful. 
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Tl» first question Is whether the 
statements in the telegramii of the 11th 
Ar^st constituted credible information or 
created reasonable, suspicion. Now there 
was in the telegram nothing but a bare 
assertion : no details as to how th:3 em- 
bezzlement was effected or how it was 
detected were given. It appears' to me 
that, an assertion tike* that may suffice for 
a requisition, but is riot ^enough when the 
eonditioDs suggested by the words credible 
and reasonable Ijave to be satisfied. 
Those words must have reference to the 
mind of the person receivmg the infor- 
mation, ^ and such b^iue assertions cannot 
form the material for tlie exercise of an 
independent judgment. They are enough 
only if the receiver subordinates his judg- 
ment to that of another; consequently I 
think that the first half of the conditions 
mentioned in the seventh clause is want- 
ing, and that th© arrest without a war- 
rant was unlawful. 

It is urged that since then much more 
information has been received. That is 
true : but the nature of the offende alleg- 
ed to have been committed is still obscure. 
Charges of forgery and cheating have 
been added, and very likely they are ap- 
plicable, but the statement of facts sug- 
gests that the forging and the cheating 
‘may have taken place in British India. 
Even now therefore I am not prepared 
to say that all the elements required by 
the Eleventh clause to sec. 54, Or. P. C., 
are establiBhed. As I take this view, 
I need not go into the question whether 
latei'’ details may be usdd to ‘supplement 
4he information 6n which the arrest was 
made. 

In my opinion the telegrams received 
on August 11th did not ^ntain materials 
which would justify the arrest of the 
fiubodh Chaijdra Bay Choudhuri without 
a warrant. His detention is ther^cK'e 


improper : and the order thal we must 
pass is that he be set at liberty. 

An objection has been raised to-day as 
to thd jurisdiction of this Bench to en- 
tertain this application. It appears to 
me that the Amending Act of last year, 
Act XII of 1928, made a great change, 
that ,the Buies framed under the- Code 
as it stood before the amendment and the 
practice that formerly obtained have now 
become out »f date, and in my opinion 
the terms* of sec. 491, Cr. P. C., as it now 
stands, give this Bench jurisdiction to en- 
tertain and dispose of the application. 

Mukeeji, J. — I agree. The learned 
Standing Counsel has raised a pre- 
liminary objection that the Criminal 
Appellate Bench of this Court has 
no jurisdiction to- deal with an appli- 
cation made under the provisions of sec. 
491, Cr. P. C., or that at any rate, having 
regard to the uniform practice which pre- 
vails as to the making of an .application 
under that section before a Judge s(ittijig 
on the Original Side of this Court, this 
Bench should not pdss any order upon 
the present application With regard to 
this matter, I should like to say only this : 
That by the amendment introduced by the 
Amenffing Act (XII of 1923) to sec. 491, 
Cr. P, C., the Buies framed by this Court 
for dealing with an application under 
sec. 491 have now become altogether in- 
apposite and judging from the context 
of sec. 491, Cr. P. C., the Criminal Ap- 
ellate Bench of the High Court being the 
highest Court of Criminal. Appeal or 
revision has got ample power to deal with 
the application. I propose, therefore, to 
deal with the merits. Tire facts of the 
case may shortly be stated as follows : — 
Subodh Chandra' Bay Choudhuri was 
arrested by the PoUce at Calcutta on the 
11th August 1924 at about 6-80 P.M. He 
was placed befme the ]>epaty Contdois- 
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sioner of Police on the 13th August 1924, 
12th having been a Sunday, when an ap- 
plication for bail was made hn hie behalf, 
and it was urged that the arrest and de-' 
tention were wholly illegal,^ The Deputy 
Commissioner of Police made an order 
that, Subodh Chandra Bay' Choudhuri 
mi| be .released on bail of rupees two 
Iftlfha to be furnished dn ten sureties or 
less. ■ Subodh Chandra Ray Choudhuri 
was unable to avail of tha said order, and 
his brother Sushil Chandra Bay Chou- 
dhuri applied to this Court under sec. 49.1 
of the Code of Criminal Procedure and 
sec. 107 of the Government of India Act, 
1915, for an order for setting him at 
liberty, and in the alternative, for reduc- 
tion of the bail. In pursuance of our 
order Subodh Chandra Bay Choudhuri 
was produced before us. We ordered his 
release on iiis own bond of Bs. 5,000 lyid 
on his furnishing four sureties of 
Rs. 5,0P0 each or one surety for 
Bs. 20,000, whichever might be conveni- 
ent to him, pending our orders on the ap- 
plication in so far dfe it jiurports to be one 
under sec. 491, Cr.*P. C. 

It appears that the arrest was made on 
the strength of two telegrams received by 
the Calcutta Police on or about the 11th 
August 1924 which ran as follows : — 

“0. T. Jodhpur — 9 Raj. 

Police Commissioner, Calcutta, 
Subodh Chandra Choudhuri, Ben- 
galee of 46A, Bosepara, Baghbazar, Cal- 
cutta, wearing eye-glasses, age about *35, 
bald bead,* stoutish, wheat complexion, 
of the State Audit Office wanted for em-; 
bezzlement, please arrest if found, goes 
in EuropeaR habits at times — Police.” . 

” I. B. Jodhpur, 11 Raj 66. 

Police Commissioner, Calcutta. 
My wire cd 9th instant regarding 
Subodh Chandra Bay Choudhuri to your 
addresB enquiiies show that he may go to 


Chandemagar, his wife and children at 
Calcutta at* address given by me in my 
telegram embez^ement of money to the 
value of a couple of lakhs of rupees please 
search his and his father’s house and 
attach all valuables including money. . . . 
Police.” 

After the arrest the Calcutta Pohce 
sent the following telegram to the Inspec- 
tor-General of> Police, Jodhpur : — 

” Jodhpur' Raj Police — Jodhpur. 

Your telegrams - 9th, 11th. Subodh 
Chandra Ray Choudhuri arrested, nptbing 
found on house search, application going 
to be made in C^cutta H, jg h Court for 
release on bail, wire full details of charges 
preferred and When extradition proceed- 
ings expected. Police Commissioner, 
Calcutta. ’ ’ 

To this two telegrams were received by 
the Calcutta Police by way of reply, one 
from the Political and Judicial Member, 
State Council, Jodhpur, and the other from 
the Inspector-General of Police, Jodhpur. 
They ran as follows : — 

' ” Jodhpur 14 — ^99. 

Police Commissioner, Calcutta. 

Thanks for your telegram of the 13th 
to our Inspector-General of Police. 
Subodh Chandra Ray Choudhuri was 
Assistant Treasury Officter at Jodhpur when 
he, fraudulently obtained from Railway 
Auditor two cheques Nos. B 291780 and 
48762 for one lakh each and cashed them 
fraudulently at Ajmeer and Bomf^ay res- 
pectively and misappropriated ^e alupunt. 
Wanted here under secs. 420, 409 and 
467, I. P. C. ' He should hot therefore 
be released on bail. His co-accused under 
arrest here. Extradition^ proceedings 
will be sent shortly. Political and Judi- 
cial M^ber, State Council, Jodhpur.” 

Jodhpur 14 ^i—n. 

Police Conmissioner, Calcutta. 

Please refer tvire of last night from 
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Political an(J Judicial Member, State 
Council, Jodhpur, to your address. Offence 
under see. 409, I. P. Q- non-bailable and 
in view of the fj^ve importance of the 
ofPencea the bail application of Subodh 
may kindly be opposed. Moreovei- it is 
possible he ma^ commit suicide or escape 
beyond reach if left to Jiimself . Inspector- 
Greneral of Police.” 

It appears also Jhat *a further tele- 
gram was theceafter received by the 
Calcutta Police .from the Kesident of 
Jodhpur which ran thus ; — 

“Jodhpur Besidency. 

Police Commissioner , Calcutta. 

2021 Beference. Arrest Subodh Chan- 
dra Bay Choudhuri by Jodhpur Durbar 
for offences under offences under secs. 
420, 409 and 467, I. P. G. Warrant will 
be sent as soon as possible, meanwhile 
kindly do not grant bail. Eesident. ’ ’ 

The arrest as I have said was made on 
the first two telegrams set forth above 
and it is sought to be justified by refer- 
ence to clause seventhly of sec. 54 of the 
Code of Criminal Procedure. That clause 
runs thus : — 

“ Any person who has been concerned 
in, or against whom a reasonable com- 
plaint has been made or credible informa- 
tion has been received or a reasonable sus- 
picion exists of his having been tx>n- 
oemed in, any act committed at any 
place out of British India, which if com- 
mitted. in British India, would have been 
punishable as an offence, and for which he 
is under any law relating to extradition 
or unfier tfie Pugitive Offe'nders* Act, 1881, 
or otherwise, liablfc to be apprehended or 
detained in bustody in British India.” 

In dealing with the question as to the 
legality Of otherwise of the arrest under 
this clause it .would be convenient first of 
ail to dispose of an argument based on the 
decisipii in the case of In re Mukund 
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Babu Vethe (1) which has been put for- 
ward before us. That decision can no 
longer be treated as good law since the 
addition of clause seventhly to sec. 54, 
Cr. P, C., by sec. 3 of Act III of 1891’ [see 
Emperor v.. Ruseinally Niazally (2)]. 

To satisfy the requirements of this 
clausa two conditions must be present : 
First, that the person to be arrested has 
been concerned in any act committed at 
any placq out 'of British India, which if 
committed in British India would have 
been punishable as an ofSence, or against 
the person a reasonable complaint has 
been juade or credible information has 
been received or a reasonable suspicion 
exists of his having been concerned in 
such an act : and second, that the person 
is liable for such act to be apprehended 
or detained in custody in British* India 
under any iaw relating to extradition or 
under the Pugitive Offenders Act, 1881, or 
otherwise. 

The first of these requisites contem- 
plates either the proof of a fact, namely, 
the fact of the person having been con- 
cerned in the act or a reasonable complaint, 
or credible information or a reasonable 
suspicion of his having been concerned 
therein. The wording of this part of the* 
clause is very similar to that of clause 
firstly of the section. Under that clause 
it has been held by this Court In the 
matter of Chcru Chandra Majumdar (3) 
that the section gives a Police Officer per- 
sonal authority and involves personal res- 
ponsibility and the reasonable suspicion 
and credible information must be based 
upon definite facts whijh the Police 
Officer must consider for himself befeu'e 
he acts under this section, and that he 

(1) I. L. B. 19 Bom. 72 (1S94). 

(2) 7 Bom. L. B. 463 (1606). 

(3) I. L. B. 44 Oal. 76; B. o. 20 0. W. N. 1288 

aois). 
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cannot delegate his discretion or take 
shelter under the belief or judgment of 
another Police OflBcer. Tb provide for 
cases where one Police Officer has' to act 
on a requisition issued by another Police 
Officer clause ninthly has been added by 
sec. lO of Act XVlil of 1923 which res- 
tricts the responsibility of the airesting 
Police Ofi&cer to the condition^ mentioned 
in that clause. In cases, however, where 
clause firstly applies the ^responsibility is 
that of the arresting officer himself and the 
principle laid down in the case of Gharu 
Chandra Majumdar (3) still holds good. 
This new clause does not affect the^ provi- 
sions of clause seventhly and in fact it 
has not been suggested before us that it 
does. The wording of clause seventhly 
clearly indicates that the arresting Police 
Officer has to exercise his own judgment 
and form his own opinion as to whether 
he should or should not act and to enable 
him to do so he must have the necessary 
facts before him. What is a reasonable 
complaint or suspicion must diepend o‘n 
the circumstances of each particular case, 
but it must be at least founded on some 
definite fact tending to throw suspicion on 
the person arrested and not on mere 
vague surmise or information. A gene- 
ral definition of what constitutes reason- 
ableness in a * complaint or suspicion or 
credibility of an information cannot be 
given; both must depend upon the exist- 
ence of some tangible proof w/ithin the 
cognisance of the arresting Police Offit-er 
and h^ mujt judge whether it is suffi- 
cient to * establish the reasonableness or 
credibility of the charge, information or 
suspicion. The first two telegrams give 
no facts whatsoever and merely state 
that Subodh Chandra Eay Choudhuri was 
wanted for having embezzled a couple of 

f. Ii. B. 44 Oal 76 : s. c. 20;0. W. N. 1233 
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lakhs of rupees. They do not set out 
even so much in the shape of facts as were 
set out in the cc^munication upon which 
the Police acited in the case ot Gharu 
Chandra Majumdar (3) referred to above. 
The ^rst of the two conditions therefoxx?. 
in my opinion was not F<atisfied in the 
present case. In my opinion the arrest 
was not one authorised by law and 
Subodh Chandra^ Kay Choudhuri is en- 
titled to his immediate 'release. • 

In view of the rnaterials which the Cal- 
cutta Police obtained subsequent to . the 
arrest it is necessary to consider the 
matter further a^s^ to whether those 
materials would not justify liis ilei-iirrest, 
for there would be no object in releasing 
him if on these materials he may be re- 
arrested and again put in custody, the 
consequence of which will probably be a 
further application to this Court when 
the matter will have to be considered 
again. 

The later telegrams judging from the 
sources from which they came must be 
taken 'as absolute guarantee of the truth 
of the information conveyed thereby, but 
they hardly supply the^ facts which’ the 
arresting l^olice Ofijcer must have before 
him in order to form his own opinion as 
to the complicity of the person to be 
arrested in the act which he has got to 
consider under the first part of clause 
seventhly of the section. Of these three 
telegrams the first one discloses that the 
charge against Subodh Chajidra^ Kay 
Choudhuri was that he had frauduleintly 
obtained the cheques and fraudulently 
cashed them and misappropriated the 
amounts of the cheques. # It mentions 
secs. 420, 409 and 467, I. P. C.. but sets 
out no allegations as to sec. 467 I. P. C., 
and gives no particulars upon which one 

(8) I. L. B. 44 Oal. 76 : s. P. 2a 0, W. N. 1283 

peia); 
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can make out whether the acts alleged to 
haY® been committed amount to ofifences 
under secs. 420 and 4(^, I. P. C. The 
next, telegram speaks onl^ of the offence 
under 409, I. P. C. The last one 
merely says that Subodh Chandjtfi Bay 
Choudhuii is wanted for offences under 
secs. 420, 409 and 467, I. P. C. < If one 
has to form an dpinion as to whether 
these offences hav^ been committed or 
not, the telegrajAB, *[ venture to think, 
will not enable him to do so and yet the 
arse^ing Police Officer is called upon to 
do so by the first part of the clause in 
order to make the ^arrest. The position 
would have been wholly different if there, 
was any credible information that a- war- 
rant had been issued, for that would have 
been very substantial material justifying 
the arrest. 

Then as to the second condition. The 
question is what is the meaning of the 
expression “ for which be is, under any 
law relating to extradition or under the 
Fugitive Offenders Act, 1881, or other- 
wise liable to be apprehended or detained 
in custody in British India.” Does this 
expression only qiyilify the offence and 
denote its character for which there may 
be such a liability, or does it indicate a i^re- 
sent liability for apprehension or ' deten- 
tion? In" my opinion it mieans the latter 
and that the act must be one for which 
there is a present liability to apprehen- 
sion or detention in custody in British 
India under the laws of extradition or the 
Fugitive Offenders Act or any other 
law.* Thfe word suggests thili interpre- 
tation. To adopt: the other view will 
lead to absurdities. I propose to giye 
only two illustrations. Suppose a 
Police Officer in British India receives 
credible Wormalion, thaif^is to say, from 
one who gives him poedtive proof as to 
the commissidD ci an offence by a person 


outside British India and the offence is 
an extradition offence. If the "Police 
Officer believes in the information he 
would be competent to arrest the offender 
and keep him in custody and in fact it 
wopld be his duty to do so. The arrested 
person will thus be arrested and detained 
though it may never be in the contempla- 
tion of the infomjant to take further 
proceedings against him and though the 
authorities wijjhin whose jurisdiction this 
offence v^as committed may never think 
of sending out an extradition warrant or 
a requisition. In my opinion it could 
never have been the intention of the legis- 
lature to arm the Police with such powers 
and I am confirmed in my opinion by the 
provisions in the Extradition Act which 
the legislature has made for the arrest 
and detention of offenders in anticipation 
o^ the issue of warrant or requisition in 
such cases — provisions which lay dowm' 
ample safeguards in the shape of magis- 
terial intervention. Nextly, it will be 
seen that clause firstly speaks of cogniz- 
able offences only, while clause seventhly 
includes all acts which amount to 
offences, provided only that they are 
offences for which there is a liability for 
apprehension, a detention under the law. 
A Police Officer in British India cannot 
arrest without warrant a person who has 
committed a non-cognisable offence, say 
forgery in British India. Forgery, how- 
ever, is an extradition offence. If the 
other view be adopted he would be com- 
petent to arrest the offender .without war- 
rant when the offence has been csommitted 
outside British India. This would be an 
anomaly and the anomaly would be greater 
if the Code of Criminal Procedure applies 
to the State wherein the (fffence has been 
committed. The local PoMce wiQ not be 
compeieni to aneet the offender without 
a waifani and yei^ the Britiab Lidiili 
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Pt^iee vi'Ul have power to do so at the cial warrants — ^the provisions for issuinfi 
request of the local Police. The leglsla- provincial warriints corresponding in some 
tana dbuld never have been so unreason- respect to those contained in sec. 10 of the 
able M to have intended this. In' my Indian Extradition Act. 
opinion the expression contemplates cases To allow a person to be arrested hy the 
in which there is a present ’liability and Police when no extradition warrant has 
’ not caqes in wUtch there may be liability been issued nor any requisition made 
in future for apprehension or detep|iion. and no Assistance is sought for from the 
The issue of some sort-'of process under Magastrate within the local limits of whose 
the law would create such a liability jurisdiction the* offender is at the time, 
though the process may nob have arrived would he to subvert the 'y/hole law as to 
and is not available for execution. , arrest of fugitive offenders as contained in 
The legislature has made ample provi- the Indian Extradition Act which -uB- 
bions for the arrest and detention of per- doubtedly is the law regulating the pro- 
sons under similar circuiAstances. Upder cedure to be adopted du the case, 
the Indian Extradition Act (XIV of 1913i There is a further matter to which I 
ample provision has been made by Chap, think » it necessary to refer. Even if all 
III for the surrender of fugitive criminals in the conditions necessary to satisfy the re- 
cases of States other than Foreign States, quirements of clause seventhly of sec. 64 
Under sec. 7 of the Act warrants for ex- of the Code of Criminal Procedure are 
tradition offences may be issued by Poli- made out and an arrest is validly and law. 
tical Agents and under sec. 9 requisition fully made the Police must forthwith pro- 
may be made to the Government of In- duce the person arrested before a Magis- 
dia or to any local Government by or on trate. There can be no doubt in this res- 
behalf of any State, not being a Foreign pcct, whatever may be the view as to the 
State, for the surrender of a fugitive cri- powers of the Police in Calcutta as to de- 
minal in respect of any offence. Under tention of persons arrested by them in t'he 
sec. 10 of the Act certain Magistrates in discharge of their normal duties under the 
British India are empowered to issue Calcutta Police Act. Under that Act 
warrants for the arrest of fugitive offen- power of detention for an unlimited period 
ders who may have committed offences in is claimed in the Deputy Commissioners by 
any State not being a Foreign State and virtue of their being Justices of the Peace, 
for whose arrest no warrant or requ,isi- That has been doubted by this Court on 
tion has yet been issued, and sufficient more occasions than one. Whether there 
safe-guards have been laid down for the is such power or not, it is clear to my 
exercise of the powers so conferred on the mind that when an arrest is made under 
Magistrates hy providing for the exercise sec. 64, clause seventhly, on the^supposi- 
of a sound judicial discretion as to tite tion that the person arrested is liable to 
Bufficiencgr of the materials and for the apprehension under the {>rovi8ion8 of the 
submission of a report forthwith and pres. Indian Extradition Act, he mlist forth- 
cribing the period of detention and makuig with be produced before a Magistrate in 
provision for bail. Similar {novisions are order that the detention may coi^form to 
to be found in the Fugitive Offenders Act of the provisions of sec. 23 of tha Act. This 
1881 (44 and 46 Viet., Chap. 69), for the does not appear to have been done in this 
isBoing of exid<aued warrants and provin- ease. __ 
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SuBODH Chandra Bay Choudhubi c. Thb 

In my judgment, therefore, the arrest 
Was improper and the detention unwar- 
ranted by law and Sujiodh Chandra Ray 
Choudhuri must «at once be released and 
dischaaged from his bail 

8. C. M. • 

• . . 

PRIVY COUNCIL. * 

[Apfkal from Chief Couri of 

THE PONJkAB*] 

Lord Shaw, • ' 

Lord PhillimorIs. 

Lord Blanesburoh. Mosst. Durga 

Sir John Edge. Devi and anr., 

Lord Salveskn. ‘ ' Appellants, 

1924, ^ 

Heard, 2if, January, Shambhu Naih and 

4 and 5, February, ors., Respondents. 
Judgment, 

26, February. . 

Hindu law - Family cmtom^ proof and validity 
of^Kashmiri Brahmins, settled at Amritsar, adop- 
tion amongst, governed hy custom^ Adoption of hoy 
of 17 years already invested with sacred thread, 
valid according to custom 

Held — That the parties who were Kash- 
miri Brahmins settled at Amritsar in the 
Punjab were governed in matters of 
adoption by custom and not by the prin- 
ciples of the Mitakshara form of Hindu 
law; and that the Plaintiff was validly 
adopted according to custom, though at 
the time he was 17 years of age and had 
already been invested with the sacred 
thread. 

Custom binding inheritance in a parti- 
cular family has long been jecognised in 
India though such a custom is unknown to 
the law of kngland and foreign to its 

spirit. ^ 

Abdul Hussein Khan v. Bibi Sona 
Dbro <1) followed. i 

c 

(1) L. B. 46 I. A. 10 : 1. 0. I. L. R. 46 ObI. 

460; 22 C. W. N. 363 (1917). 


Kinq-Emfebob. 

This was an appeal from a decree, 
dated the 10th March 1916, of the Chief 
Court of the Punjab, which reversed a 
decree, dated the Slst July 1914, of the 
District Judge of Amritsar. 

The suit Was instituted by the Respon- 
dent Shambhu Nath to retsover posMssion 
of certain property left by his paternal 
uncle Ram Chand. During his life-time 
Ram Chand adopted Amar Nath who 
married Mt. • Indrani and predeceased 
,Ram dhand. The Respondent alleged 
that he was then adopted by Ram Chand. 

Amar Nath’s widow Indrani took pos- 
session of Rani Chand’s property on the 
death of the latter’s widow and purport- 
ed to transfer it to her daughter Durga 
Devi, the Appellant, by deed of gift. 
Durga Devi and her son Kali Sahai oppos- 
ed the claim of Shambhu Nath. They 
‘denied the validity of his adoption and 
contended that his claim was barred by 
limitation. 

The suit was dismissed by the District 
Judge but the High Court on appeal re- 
versed his findings and decreed the snit. 

Messrs. DeGruyther, K. C. and Pankh 
for the Appellants. — There is no proof 
that the parties are governed by local 
custom and in the absence of such proof 
the parties are governed by the strict 
Benares School of the Mitakshara, which 
provides that there can be no adoption 
after the Upanayana ceremony has been 
performed. 

Mayne’s Hindu Law, secs. 140, 141, 
142. 

Strange’s Hindu Law, Vol. 2, p. 104. 

Bal Gangadhar Tilak y. Shrinivas Pan- 
dit (6), 

The judgment of the Board in this latter 
case wag merely on the question of " datta 
bcHuam.” 

(6) L. B. 42 1. A. 136, 161 : *. o. I. L. E. 89 
Bom. 441 j 19 0. W. N. 729 (1916). 
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“ Upanayana was only mentioned in- 
cidentally and the High Court are m 
error in considering it a conclusive deci- 
sion on the question of “ Upanayana 
The cases decided in Bombay and 
Madras are valueless for tli# correct deci- 
sion of this cai^., as they are ba.sed either 
on the Mayuka or on customary l£«v. 

The question is dis<?u8sed at consider- 
able length by Mahmood, J., in Ganga 
Sahai v. Lekhraj Singh {&} anc^ there is 
a definite ruling on the point that ther <5 
can be no adoption after the Upanayana 
ceremony. In that case Mahmood, 
J., expressly distinguishes the Bombay 
rule as laid down in Dharnia Dagu v. 
Ramkrishna Ghimnaji (7) and his findings 
have been accepted by Mookerjeo, J., in 
Lachmi Dai v. Kissen Lai (8). Any 
alleged custom which differs from the 
rule must be clearly proved and such 
proof has not been given. 

[On this point reference was also made 
to Dubois* “ Hindu Manners, Customs^ 
and Ceremonies,” pp. 371-374; Sri 
Baltisu Gurulingaswami v. Sri Balusu 
Ramalakshniarnma (9).] 

On the question of limitation, the suit 
is barred, as the widows were in adverse 
possession of the property for more than 
12 years. 

Their possession must be presumed to 
have been adverse unless there is proof 
that it was permissive and no such proof 
has been adduced. ^ 

Mt. Lachan Kunwar v. Anant Singh 
(10) and*Sfeam Koer v. Dah Koer (11). 

(6) I. L. E. 9 All. 253 (1886). 

(7) I. L. R..10 Bom. 80 (1886). 

(8) 4 0. L. J. 637 (1906). 

(9) L. B. 96 I. A. 118 : s. c. 1. L. B. 22 Mad. 

398; 3 0. W. N. 427 (1899). 

(10) L. E. 22 I. A. 26 : 8. c. I. L. R. 22 Cal. 

446 (1894). 

(11) L. R. 29 I. "a. 182 : B. c. I. L. R. ^ Cal. 

664 ; 6 0. W. N. 667 (1902). 


Sir G. Lowndes^ K, C. and Mr. E. B. 
Raikes for the Respondents. — There are 
concurrent findjilgs of the lower Courts 
that possession of the widows was permis- 
sive and not adverse. • 

The* argument based on the invalidity 
of an adoption after ” Upanayana*’ was 
never raised in the low^r Courts where 
the contest centred jpaainly round the age 
of the adopted Loy, «.nd that point was 
later given up. • 

The strict law of adoption is seldom 
followed in the Punjab and among Kash- 
miri Brahmins, such as the parties in the 
present appeal. Ap*a^arka is followed and 
noj the strict Mitakshara. 

Mayne’s Hindu Law, para. 26. 

Even if Mitakshara is applicable the 
adoption of a brother’s son after the in- 
vestiture with the sacred thread is not 
invalid. 

In Ganga Sahai v. Lekhraj Singh (6), 
the decision as to ” Upanayana** was 
obiter. Mahmood, J., treated what are 
moral directions as being legal obligations 
basing his findings on the view takieo by 
Mitter, J., in Upendra Lai Roy v. Sm. 
Rani Prasannarnayi whicli view was 
late^ disapproved in Sri Balusu Gurulinga- 
swami V. Sri Balusu Ranialakshmamma 
(9). 

The prohibition in the Dattaka Chan- 
drika and Dattaka Mimamsia refers to the 
tonsure ceremony and not to '‘Upana- 
yana.** The prohibition does not appear 
in the Smritis and is not of priAary im- 
portance. , ^ , 

The present question is fully discusised 
in Sircar Shastri’s Hin3u Law of Adop- 
tion, p. 359, where the perforaiance ot 

(6) I. L. R. 9 All. 263 (1886). , 

(9) L. R. 26l. A. 113at pp. 134, 136, 136: 

B. c. I. L. R. 22 Mad. 398* 3 C. W. N. 

427 (1899). 

(12) 1 Beng. L. 11. A. 0. 224 (1862). 
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Upanayana is said not to be a bar to adop- 
tion. 

The Indian Judgeship S. B. Guruhnga- 
itwami V. S. 'B. Rarmlakshmamma (9) 
treated the question as being one for dis- 
“^ssion in a moral rather than ' a legal 
sense and that has been the attitude 
throughout the reported cases. See 
Lakshmappay. Kavtava^ (3), Viraragava 
V. Ramalinga ^(13) and Papnmma v. V. 
Appa Rau (14)* 

However th^ adoption has been proved 
toT[)e valid according to the family custom 
and its validity has never been questioned 
until this suit was* filed. 

Mr. DeOruyther, Ki C., in repjy.— 
The requirements for establishing a 
family custom are set out in Mayne’s 
Hindu Law, para. 50. 

Ahdul Hussein Khan v. Bibi Sana Dero 

( 1 ). 

No single instance of a similar adoption 
has been satisfactorily proved. 

Their Lordships’ Judgment,, was deli- 
vered by 

Sib John Edge. — This is an appeal by 
Mussammat Diirga Devi and her minor 
son Kali Sahai, two of the Defendants to 
the suit, from a decree, dated the 10th 
March 1916, of the Chief Court of the 
Punjab, which reversed a decree* dated 
the 31st July 1914, of the District Judge 
of Amritsar, which had dismissed the suit. 
Thb Respondents are Shambhu Nath, who 
is the Plaintiff in the suit, and Arjan 
Singh and Nathu Mai who fire two of the 
Defendants to the suit and have taken no 
part in this appeal or in the litigation. 

(1) L. B. 45 I. A. 10, 14: ». r. I. L. B. 46 Oal. 

460 ; 22 0. W. N. 363 (1917).' 
c (3) 12 Bom. H. C. B.^364 1875). 

(9) P. B. 26 I. A. 113 : ». r. I. L. B. 22 Had. 

398 ) 3 0. W. N. 427 (1899). 

03) I. L. B. 9 Mad. 148, 164 (1885). 

(14) I. L. B. 16 Mad. 884, 396 (1898). 


The pedigree of the family to which 
Shambhu Nath belonged is as follows : — 

Devi Daea .... 

Kashmiri Brahmin | 

i I 

Harl Karnes .... RamOhandn .... 



Tfvo sons. Simhhti Nath, Amar Nath.siDdrani, 

third son. al> adopted son. died July 1918. 

leged to have Died in the 
' been adopted lifetime of 

by Ram Ghapd Ram Oband, 

after the death sonless. 

of Atnnr Nath, 

Plaintiff, Res> 
pondent. 

* I 

Durtfa DevfsiManohar Rath. 

> a Defendant, | 

Appollnnt. I 

KnllLh i, 

a minor, a Defendant, 
s App llant. 

The suit was brought in the Court of 
the District Judge of Amritsar on the 
21st October 1913, for a decree for the pos- 
session of two houses, a well, a kothri and 
a shop in Amritsar, of which the Plaintiff 
“alleged that he, as the adopted son of 
Ram Chand, was the owner. His case is 
that he was adopted by Pandit Ram Chand 
in September 1896, who was the owner of 
the property in question, and died on the 
13th July 1897. The case of the Defen- 
dants Durga Devi and Kali Sahai, her 
minor son, is that Plaintiff was not adopt- 
ed by Ram Chand and that the suit is 
barred by the law of limitation. The 
other two Defendants, who have no title 
if the Plaintiff is the adopted son of Ram 
Chand and is not debarred from maintain- 
ing the suit by the law of limitation, did 
not defend the suit and were by an 
' amendment of the decree of the Chief 
Court, made not liable for gosts 
It will be convenient to consider whe- 
ther Shambhu Nath was validly adopted 
by Ram Chand before considering whether 
Shambhu Nath's suit is barred bv the law 
of limitation. 

Shambhu Nath was the thifd eon of 
Hari Ram, a brother of Bam Chand. They 
belonged to a family of Brahmine which 
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came from Kashmir and settled in 
Amritsar in the Punjab, and sec. 5 of Act 
IV of 1872, the Punjab Laws Act, 1872, 
as amended, applied io that famlily of 
Kashmiri Brahmins. By that section it 
is, so far as is material ^to this suit and 
appeal, enacted as follows : — 

'**5. In questions regarding succession, 

. . . adoption, ... or any •religious 

usage, . n the rule of decision shall 
be — 

(a) any custom applicable to the parties 
concerned, which is not contrary to justice, 
equity or good conscience, and has not been 
by this or any other enactment altered or 
abolished, and has not been declared to be 
void by any competent authority ; • 

(b) the Muhammadan law, in cases where 
the parties arc Muhammadans, and the 
Hindu Law, in cases where the parties arc 
Hindus, except in so far as such law has 
been altered or abolished by legislative en- 
actment, or is opposed to the provisions of 
this Act, or has been modified by such cus- 
tom as is above referred to.’’ 

The adoption alleged in this suit to have 
been made was an adoption applicable^ by 
custom to the faiijiily of Kashmiri Brah- 
mins to which Ham Chand and Shambhu 
Nath belonged, and had not been altered or 
abolished or declared to be void. 

At the date of the alleged adoption 
Shambhu Nath was 17 years old and he 
had been invested with the sacred thread, 
that is, the ceremony of Upanayana bad 
already been performed upon him. 
There was no evidence as to what school of 
Hindu law Kashmiri Brahmins living in 
Kaslynir are subject to, and it has not 
been suggested that this family of Kash- 
miri Brahmins was living in the Punjab 
subject to aAy school of Hindu law peculiar 
to Kashmir. They were, however, 
Brahmins by caste, and consequently were 
Hindus of a twice-born class. 

In considering whether a family cus- 
tom as to adoption was proved in this suit 


it is advisable to bear in mind what Lord 
Buckmastep said in delivering the judg- 
ment of the Board in Abdul Hussein Khan 
V. Bibi Sona-Dero (l) as to the proof of 
family customs in India. After pointing 
out |hat it is incumbent upon a tlaintilf to 
allege and prove the custjpm upon which he 
reliea, Lord Buckmaster said : — 

''Their Lordships ^ave carefully con- 
sidered the difficulty of applying all the strict 
rules that govern the establishment of 
custom in this country to circumstances 
which find no analogy .here. Custom bind- 
ing inheritance in a particular family* has 
long been recognized in India fsee 
Soovendranafh Hoy v, Heer(i7nonee BurmoneuJi 
(2)] although such a custom is unknown to 
#the law of thie country, and is foreign to 
its spirit. Customs affecting descent in 
certain areas or customs affecting rights of 
inhabitants of a particular district are per- 
haps the nearest analogies in this country. 
But in England; if a custom were alleged as 
applicable to a particular district, and the 
evidence tendered in its support proved that 
the rights claimed had been enjoyed by 
people outside the district, the custom 
would fail. This principle, however, it 
seems to their Lordships, ought not to be ap- 
plied in considering such a custom' as the 
one claimed here, since, if the custom were 
in fact well established in one particular 
•family, whether it were enjoyed or not by 
another family, would not affect tlie ques- 
tion, since the custom might be independent 
in? each case, and the evidence would not 
establish that the custom failed by reason of 
the inability to define the exact limits within 
which it was to be found when once it was 
established that within certain and definite 
limits, it undoubtedly existed. 

There^are concurrent findings of the 
trial Judge and the Chief Court that 
Shambhu Nath was* in fact adopted by 
Ram Chand, and there wag* evidence upon 
which those Courts could so find, and 
those findings as to the factsim of the 

(1) L. R. 46 I. A. 10 at p, 14: c. I, L. E. 46 
Cal. 460; 22 0. W. N. 863 (1917). 

(2) 12 M. I. A. 91 (1668). 
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adoption must be accepted as conchisive. 
Each Court also found tlmt ’the adoption 
was valid, but apparentj^v fnr different 
reasons. The trial .lud^e' apparently re- 
lied for his findinj? tli.at the adoption was 
valid, not upon the evidence as to cw>tom, 
but u}X)n a indfjment of the Bombay Hijili 
Court in Lakfihmappa v. Ramavn ‘(3) to 
which this family 6f Kashmiri Brahmins 
were not parties. H?S glso referred to 
Trevelyan’s Hindu Family Law, edition 
of 1908, p. 148. He did not, however, ex- 
press ,any opinion that on the evidence 
before him in this suit the adoption v,;" 
invalid. He. however, „dismis.«ed tlic suit 
On the ground set up by Miissainmai 
Durga Devi and her son m their writteli 
statement that the suit was baiTcd by the 
law of limitation. He dismissed the 
suit without costs. From iliat decree 
Shambhu Nath and Mussamraat Durga 
Devi and her son appealed. The Chief 
Court found on the evidence that by the 
custom of this family the adoption was 
valid, and that the suit was not barred by 
limitation, and decree<l the suit * with 
costs. The Chief Court dismissed the 
appeal of Mussammpit Durga Devi and her 
son with costs. 

Shambhu Nath, the Plaintiff, did not in 
his plaint state in what particular form he 
had been adopted by Kam Chand, but 
he alleged in his plaint that he was the 
adopted son of Ram Chand, and that Ram 
Chand son of Pandit Devi Das, by caste 
a Kashmiri Pandit, resident of Amritsar, 
had been the owner of the property, 
specified in •‘his plaint, in respeef of which 
he. Shambhu Natln, claimed a decree for 
):>osBession. As Shambhu Nath had been 
adopted in September 1896, openly and in 
the presence of many members of the 
brotherhood, the form of bisVdoption must 
have been perfectly well known in the 
(3) 12 Bom. H. 0. R. 36-1 (1876). 


family and by Mussammat Durga Devi. 
In the written statement which she filed 
in the suit on belialf of herself and her 
son she confined herself so far as the 
question of Shambhu Nath’s adoption was 
concerned, to a simple denial that 
Shambhu Naih was the adopted bqji of 
Ram Cluind. On those pleadings Sham- 
bhn Nath was, in order to succeeed in his 
suit, bound to prove that he had been 
validly adopted.. 

On behalf of Shambhu Nath several 
witnesses were called, most of whom 
were members of the Biradri, and all of 
vvhom^ so far as appears, were persons of 
re8j>ectibility. Some of them who were 
members of the Biradri lived in Amritsar, 
others lived in Lahore. Ram Chand was 
a Guru, that is, a religious teacher and 
spiritual guide amongst these Kashmiri 
Bi^ahmins of Amritsar, and was obviously 
much respected, and he must have known 
what were the essentials to a valid adop- 
tion in the family to wdiich he belonged. 
A*s has already been mentioned Shambhu 
Nath was 17 years olfi when the adoption 
took place, and he had been then already 
invested with the sacred thread ; those are 
facts which must have been known by the 
members of the Biradri and by other 
friends of the family who attended the 
adoption, several of whom gave evidence 
in support of his case. It is not suggested 
that any one who attended the adoption 
had questioned in any way the right to 
vaKdly adopt in this family a boy or young 
man who had previously beep invested 
with the sacred thread. Not one question 
was put in cross-examination of any wit- 
ness for the Plaintiff to suggest that 
Shambhu Nath could not have been 
validly adopted because he had been pre- 
viously invested with the sacred thread, 
and the cross-examination of the Plaintiff’s 
witnesses was directed to make out a case 
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that the adoption was invalid by reason of 
Shambhu Nath having been 17 years old 
when the adoption took plac(5. There was 
abundant evidence that there was no limit 
of age for a valid adoption in this family, 
and the contention that there was a limit 
of age within which a valid adoption could 
be made in this family was subsejquently 
abandoned. After the Plaintiff’s evidence 
had been closed, some witnesses were 
called on behalf of Mussammat Durga Devi 
and her son, who, if their e/idence was 
believed, proved that a boy of 17 years of 
age could not be adopted. 

One of the witnesses for the Defen- 
dants- Appellants was Kisliori Lai, a 
Kashmiri Pandit of Delhi. He stated that 
“ a boy who has gone through his janaoo 
ceremonies (ceremonies of investiture with 
the sacred thread) can never be adopted,” 
and ‘ ^ we follow Mitakshara. ’ ’ It ma^ be 
mentioned with regard to his evidence that 
the Chief Court of the Punjab had held in 
Maharaj Narain v. Banoji (4) that Kash- 
miri Brahmins of the Delhi District w&re 
proved to be governed in matters of adop- 
tion by custom and not by the principles 
of the Mitakshara form of Hindu Law. 

Another witness for the Defendants-Ap- 
pellants was Mohan Lai, a Kashmiri 
Brahmin of Lahore. He stated that a 
boy who has gone through the janaoo cere- 
mony cannot be adopted,” and we fol- 
low Dharam Shastar in matter of janaoo 
and adoption ” ; he further stated, Ac- 
cording to Hindu law janaoo ceremonies 
cannqjt be performed after the age of 11 or 
12 years. I do not know whether there is 
any age restriction as regards adoption. 
I have not lead the Hindu Law. It is 
not necessary for their Lordships to consi- 
der what -is the law of the Mitakshara or 
of the Dharma-Sutras, as the question 
on which this suit depended is one as to a 
(4) Punj. Record for 1907, Vol. 42, p. 147. 


custom of adoption in this family of Kash- 
miri Brahmins. The Plaintiff was not 
entitled to call Rebutting evidence on the 
question of adoption his case a-s to the 
alleged adoption had been closed* 

Afiter a careful consideration of the evi- 
dence their fjordships have come to the 
conclusion that Shambhu Nath was valid- 
ly adopted by Bam Cfiand. His adoption 
was recognised , a| valid by the BSradiri, 
and by the friends of*4he family, and so 
far as appears its validity was not ques- 
tioned by any one from 1896 until the 
present dispute arose in 1913. When Ram 
Chand died his brother Hari Nath and two 
elder sons of Hari Nath wore living, but 
ft was Shambhu Nath who performed the 
funeral obsequies of Ram Chand and of 
Ram Chand’ s widow, and on Ram Chand’ s 
death Shambhu Nath succeeded him as 
the Guru. It was Shambhu Nath who 
gave Mussammat Durga Devi away in 
marriage, and it w^as Shambhu Nath who 
paid the not inconsiderable expenses of the 
marriage. 

Thb contention of the Appellants that 
this suit is barred by the law of limitation 
on the ground that Mussammat Umraoti, 
the widow of Ram Chand, and Mussammat 
Indrani, and after her Mussammat Durga 
Devi held adverse possession of the pro- 
peH;y in suit for more than 12 years was, 
in the circumstances of the case, in their 
Lordships’ opinion an impudent and un- 
founded contention of the Appellants. 
The family house at Amritsaii was natur- 
ally the proper place in which Umraoti, 
Indrani And lAirga Devi untfl her* marri- 
age should live. Shtobhu Nath permit- 
ted them as female memberl of the family 
to live in that house. He had obtained em- 
ployment at Lahore in the service of the 
Railway Company. The rfnts of the pro- 
perty at Amritsar were trifling and he 
allowed Umraoti, Indrani and Durga Devi 
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to CHojoy these rents for their maintenance 
as female members of his family. There 
was no 12 years’ adverse possession of any 
of the property in su’t. 

Their L ordships will humbly advise His 
Majesty that this appeal should be* dis- 
missed with costs. 

Solicitors : Messrs. Downer d; Jo'hnson 
for the Appellants. 

Solicitors : Messrs. ^Rtmhen Ford d; 
Chester for the Istftespondent. 

G. D. M. 

* . 

PRIVY COUNCIL. 

[Appeal frok Madkas.] 

Lord Dunbdin. 1 « v 

Lord Phillimorb. Fujari Laesh- 

SiR John Eogr. mana Goundan 

Mr. Amber Alt. and anr., 

Sir Lawbbnoe Jenkins. Appellants, 

1923, I V. 

Heard, 2G and Subrahania 

29, October. Attar and ors.. 
Judgment, Respondents. 

22, November. J 

Dedication, proof of —Temple founded by Hindu, 
whether dedicated to public — Temple not taken 
under control of Boardf of Revenue, effect of — 
Founder holding temple out a> public temple, proof 
of dedication— Sudra, if may he pujari in Hindu 
temple. 

The question was whether a Hirylu 
temple founded between 1841 and 185G 
in the village of Kalipatta in the District 
of Sale^ in the Madras Presidency was 
dedicated lt,y the founder to the public or 
not. There was no deed or document of 
dedication and it was not taken Under the 
control of the Board\of Revenue ; 

Held — Theft it might be assumed that 
it would have been taken under the con- 
trol of the f Board if it had been dedicated 
to the public ky a deed which was made 
public. The question whether -the temple 
was ever dedicated to the public must 


therefore depend upon inferences which 
could legitimately be drawn from facts not 
in dispute and from unambiguous evidence 
on the record of the suit, regard being 
had to the principles of Hinduism which 
prevailed in th6 Presidency of Madras. 
It would be a legitimate inference to draw 
that the founder had dedicated the temple 
to the public, if it was found that he had 
held out and represented to the Hindu 
public that the Umple was a public temple 
at. which all Hindus might worship. 

“ Apparently in the Presidency of Mad- 
ras there are some public Hindu temples, 
the puj,q,ris of which are Sudras." 

This was an appeal from a judgment 
and decree, dated the 25th September 
1919, of the High Court of Judicature at 
Madras, in Letters Patent Appeal, which 
reversed a judgment and decree of Mr. 
Justice Oldfield, dated the 10th December 
1918 and a judgment and decree, dated 
the 20th December 1916, of the Tempora- 
ry Subordinate Judge of Salem. 

The main question for determination on 
the present appeal was* whether the temple 
or chapel which formed the subject- 
matter of the suit was a public religious 
trust within the meaning of sec. 92 of the 
Code of Civil Procedure, 1908. 

The Subordinate Judge, as well as Mr. 
Justice Oldfield (Abdur Rahim, J., dis- 
senting) answered the question in the ne- 
gative, but on appeal under cl. 16 of the 
Letters Patent a Bench of three Judges of 
the* Madras High Court held that the 
temple or chapel was a public reiigious 
trust to which sec. 92 applied. 

The Plaintiffs filed their suit with the 
leave of the Collector. 

On the 4th December 1914, they 
stated that the Plaintiffs were Brahmins 
and " worshippers in the well-known 
Shrine of Sri Kandaswa-mi, otherwise 
known as Sri Snbramanyaswami, in the 
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village of Kalipatti ” in the District of 
Salem, and that as such worshippers they 
were interested in the worship and 
management of> the said temple. They 
alleged ‘‘that this temple, originally a 
small one, became famous,* and a large 
number of worshippers made offerings of 
gold and silver,, jewels, money, grain*, etc., 
which were utilised* by Lakshmana 
Goundan (grand-father of the 1st Defen- 
dant), who was appointed* pM/cft for the 
support of the temple and its improve# 
ments. The Plaintiffs further alleged that 
after Lakshmana Goundan, his son, 
Pudu Palani (joundah, was sin^larly 
appointed and carried on the worship 
of the temple. The Plaintiffs com- 
plained that the 1st Defendant, pujari 
Lakshmana Goundan, the son of Pudu 
Palani Goundan, and the 2nd De- 
fendant, Kandasami Goundan, the son 
of Defendant No. 1, who are the pujaris 
and managers of the said temple, were 
mismanaging the temple. The Plaintiff'^ 
claimed that the temple was a public reli- 
gious institution or trust within the mean- 
ing of sec. 92 of the Code of Civil Proce- 
dure, 1908, and they prayed for a decree 
for removing the Defendants from the 
office of dharmakarta of the temple, for 
appointing new trustees, and settling a 
scheme generally for the management and 
up-keep of the temple. 

The Defendants denied that the temple 
was a public religious trust and they 
pleaded, among other things, that it was 
founded* by *thelr ancestor, Lakshmana 
(3onndan, in or about 1821, and that ever 
since its foundation the Defendants and 
their ancestors had peirformed the wor- 
ship of the idol, and managed the temple 
as the private temple of their family. 

The suit was tried by the Temporary 
Subordinate Judge of Salem, 

IhBt IlMi IftttfpiB ih Mfi; Wks 


not a public religious trust to which sec. 
92 of the Code of Civil Procedure, 1008, 
applied. He wps of opinion that the oral 
evidence produced by the Defendants was 
credible in preference to that produced 
by thS Plaintiffs, and all the learned 
Judges^ of the High CouA have affirmed 
that view. 

The learned. Subordinate Judge ex- 
amined the eviddhcte iq great detail and 
inquired into the origin End foundation of 
the temple in suit, the* gradual develop- 
ment of the temple, and the buildings and 
religious festivities connected with it and 
the administration* tfnd management of 
the temple and the offerings made therein. 
The following extracts from his judgment 
summarize his findings : — 

** Plaintiffs’ case that before ihe con- 
struction of the Plaint Temple there was 
a small old Temple in the site should be 
taken to be not proved. .... 

“ There appears to be no doubt of the 
fact that there was no Temple, big or 
small, fn the site where the Plaint Temple 
now stands before the life-time of' Ist 
Defendant’s grand-fatber. . . . 

“ The Temple has been in exisitence 
for more than 90 years. During the 
whole of this period it has been under the 
sole •control and management of the De- 
fendants’ family. No one, before the 
Plaintiffs applied for sanction, seems to 
have claimed a right to interfere*in its 
management or to question D^endants' 
family about the way in which. the fujat 
and uttavama are done in the Temple. 

^"It is clear beyond * doubt that ever 
since the time the Temple came into ex- 
istence Defendants’ family has been 
treating the Teniple as their private pro- 
perty. • 

” It does not appear that the founder 
luring his life^Smi parted with his pre- 

id 
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pridtSiFy right to the Temple in favour of 
the public. 

* “I am inclined to ,*hold that the 
founder retained fois right of property 
over the* Temple and that there has been 
no dedication of the Temple in favGur of 
the public diverting the founder and his 
family of their proprietary righ^ over 
the Temple. I therefore find issues 
3, 6 and 7 against the Plaintiffs. 

‘ ‘ Defendants’ < family since the time 
the Temple earner into existence has been 
in tole management of the Temple and its 
affairs. No misconduct except the setting 
up a right of private- property under bond 
fide belief that it is so, js proved in t|iis 
case.” 

In the result the learned Subordinate 
Judge made a decree dismissing the suit 
of the Plaintiffs, and from that decree the 
Plaintiffs appealed to the High Court of 
Judicature at Madras. The appeal was 
heard by Mr. Justice Oldfield and Mr. 
Justice Abdur Rahim, who delivered se- 
parate judgments, differing from one 
another, on the 10th December 1918. 
Mr. Justice Oldfield came to the conclu- 
sion that the said' Subordinate Judge was 
right in holding that the temple in suit 
was not a public religious trust within the 
meaning of sec. 92 of the Code of Civil 
Procedure, 1908, but Mr. Justice Abdur 
Rahim took the opposite view. 

Both the learned Judges of the High 
Court concurred in affirming the finding 
of the Subordinate Judge that the Plain- 
tiffs’ case, as made in the ori^nal plaint, 
to the effect that in remote antiquity a 
jsmall temple existed on the site of the 
present teinple, and that the old temple 
was enlarged with public contributions 
into itSi present conditi(^n, and that the 
grand-father of Defendant No, 1 was ap- 
pointed the pujari or priest of the temple, 
was unfoundej. They held that tho 1st 


Defendant’s grand-father founded the 
temple in or about 1821. 

But Mr. Justice Abdur Rahim was of 
opinion that “ the way in which from the 
very beginning the Temple has been 
thrown open to members of the public, 
and the services and festivals, indpding 
the periodic carrying of Idols in public pro- 
cessions conducted "for their benefit, and 
out of the income of their offerings,” 
raised the inference that the founder 
could not have founded the temple or 
maintained it as a source of private gain, 
but that he must have intended to de- 
dicate. it to the public. 

Mr. Justice Oldfield concluded his 
judgment in the following words : — 

‘ ‘ In the beginning offerings were given 
mainly or entirely to him (t.c., Laksh- 
mana Goundan) personally, the predomi- 
wating sentiment being respect for his 
alleged powers; and the Temple existed 
for his profit in connection with their ex- 
jfreise. It is not neces.sary to suppose 
that he or his descendants have taken an 
unduly commercial view of their position. 
Motives are seldom susceptible of exact 
analysis or unmixed ; and I find no diffi- 
culty in believing that he and his descen- 
dants in all good faith regarded the wor- 
ship of Sri Kandaswami as conducted for 
their benefit and themselves as entitled to 
profit by its popularity. His descendants 
maintained the private and family charac- 
ter of the Temple by the exceptional 
burial of his body and worship of his and 
his wife’s effigies within it and by the 
exceptional retention of themselves as 
worshippers; and no objection was taken 
to their doing so. If the public subse- 
quently paid more attention to the better 
known Sri Kandaswami them to Laksh- 
mana, that is only natural. But it would 
involve nothing tunounting to a dedica- 
tion by the only persons oon^tetent to 
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make one, Defendants’ family; and 
nothing resembling a dedication, express 
or implied, by them is proved. In these 
circumstances, I find that none was made 
at any time and would confirm the Lower 
Court’s decision, dismissfhg the appeal 
with costs.”- 

In view of the difference of 'opinion 
between the two learned Judges of the 
High Court the appeal of the Plaintiffs 
was djismissed in accordlanee , with the 
judgment of Mr. Justice Oldfield, and* a 
decree to that effect was made, and from 
that decree the Plaintiffs appealed under 
cl. 16 of the Letters Patent. Tho appeal 
was heard by three learned Judges of the 
said High Court, who delivered separate 
judgments on the 25th September 1919. 

They held that sec. 92 applied to the 
temple in suit, and that the Defendants 
were trustees of the temple in the Engfish 
sense. They accordingly allowed the ap- 
peal of the Plaintiffs, set aside the decrees 
made by Mr. Justice Oldfield and the Sub- 
ordinate Judge and made the following 
decree in favour of the Plaintiffs : — 

” This Court, disallowing the prayer in 
the plaint for the removal of the Ist De- 
fendant from the tru^eeship and pujar 
office, doth order that the suit be remand- 
ed and that the Temporary Subordinate 
Judge of Salem do restore the suit and 
proceed to frame a proper sclieme in the 
light of the observations contained in the 
judgment herein with due regard to dhe 
positi^ of the Defendants’ famliy in 
connection Vjith the plaint institution.” 

The Appellants appealed from the 
decree of the "High Court to His Majesty in 
Council. 

The argument was directed to the evi- 
dence. 

Mewn, DeOrvyi^eTt K. C. and Dubd for 


Mr. Narasimham for the Eespondents 
was not called upon. 

Their Loedshipb’ Judgment was deli- 
vered by • 

SlJi John Edge. — This is an appeal by 
the D^efendants from an Srder of the High 
Court at Madras dated the 25th Septem- 
ber 1919, by^wliiqb it was declared that 
the temple of Si'i Kandaswami, otherwise 
known as Sri Subramatiyaswami in the 
village of Kalipatta, situate in District of 
Salem, was a public religious institution, 
and remanding the suit to the Court of 
the Subordinate Judge of Salem with a 
direction tliat o scheme for the manage- 
ment of the temple should he framed by 
that Court in the light of the observations 
contained in the judgment delivered by 
the High Court. In the plaint it had been 
alleged that the Defendants were unfit to 
be the pujaris or dharmahartas of the 
temple and it was prayed that they should 
be removed from office. By the order of 
remand that prayer was disallowed. 

The Plaintiffs are Hindus who worship 
at the temple. They are not related to 
the family of the Ddfendants. The first 
Plaintiff is a Brahmin, the other two 
Plaintiffs and the Defendants are Sudras 
by caste. The first Defendant has been 
for some years the pujari of the temple ; 
he succeeded his father as pujari of the 
temple, and his father succeeded as pujari 
of the temple his father LakEhmana 
Goundan, who died in 1856 of 1857, and 
was the founder of the temple, , Thp other 
Defendant is the undivided son of the first 
Defendant. In this judgment when a 
temple is mentioned without any other de- 
scription it will be understood that the 
temple of Eamdaswami in the^village of 
Kalipatta is the temple referred to. 

If, the temple is not a public temple the 
Plaintiffs haTU no right tso maintain Iba 
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suit in Mvhich this appeal has arisen; un- 
less it is a public temple ‘the Plaintiffs 
are not concerned witjx it or with its 
management ; tliejr only remedy in such a 
case is to cease worshipping at the temple 
if they do not approve of the management 
of it. The Defendants deny that the 
temple is a public temple. Their* case is 
that the temple is and has always been 
the private property) of 'the family to 
which they belong. 

G*he temple ist not an ancient temple. 
It was founded betw'een 1841 and 1856 by 
Lakshmana Goundan, the grand-father of 
the first Defendant., under circumstances 
which will later be motioned. Unjess 
the temple was dedicated to the public it 
was not a public temple, and in their 
Lordships’ opinion a dedication of it to 
the public, if it was dedicated, must have 
been by Lakshmana Goundan. the grand- 
father of the first Defendant. No deed or 
other document of dedication of the temple 
has been produced, and it may be taken 
as a fact that there never was any deed or 
document of dedication of the te'mple to 
the public. In 1817 the British Govern- 
ment assumed the control of all public en- 
dowments, Hindu and Mahommedan, in 
the Presidency of Madras and placed th'em 
under the charge of the Board of Eevenue ; 
that policy was continued and acted ‘upon 
until Act XX of 1863 was passed, when the 
Government divested itself of the charge 
and control of such institutions and placed 
them under the management of their re- 
spective creeds. [See Vidya Varuthi 
Thifthav. Balusami At/t/ar* (I)]. The 
temple at Kalipaitta was not taken under 
the controP of the Board of Eevenue. It 
may be assumed that it would have been 
taken upder the control ^f the Board if it 
had been dedicated to the public by a deed 

(1) L. E. 48 1. A. 814i s. t. 86 0. W. N. 637 
0881 ) 


which was made public. The question 
whether the temple ever was dedicated 
to the public must consequently depend 
upon inferences which can legitimately 
be drawn from facts not in dispute 
and from unambiguous evidence on the 
record of this suit, regard being had to the 
principles of Hinduism which prevail in 
the Presidency of Madras. It would be a 
legitimate inference to draw that the 
founder of the ‘temple, the grand-father of 
the first Defendant, had dedicated the 
temple to the public if it was found that he 
had held out the temple to the public as a 
publip. temple. ‘ 

The suit was tried before Narayan 
Ayyar, then the Temporary Subordinate 
Judge of Salem, who finding that the 
temple had not been dedicated to the 
public and was the private property of the 
family of the Defendants, made a decree 
dismissing the suit. From that decree the 
Plaintiffs appealed to the High Court at 
Madras. The appeal wae heard by Mr. 
Justice Abdur Eahim and Mr. Justice 
Oldfield ; they differed, Mr. Justice Abdur 
Eahim finding that the temple is a public 
temple ; Mr. Justice Oldfield finding that 
it is not a public temple and is the private 
property of the family of the first 
Defendant. As these learned Judges 
differed a decree was duly made dismissing 
the appeal. From that decree the Plain- 
tiffs appealed under the Letters Patent of 
the Madras High Court, and their appeal 
was heard by Mr. Justice Sadasiva Ayyar, 
Mr. Justice Seshagiri Ayyar amd Mr. 
Justice Bum. Those learned Judges de- 
livered separate judgments finding that 
the temple is a public temple and made 
the order which is the subject of this ap- 
peal. All the judgments which were de- 
livered in this suit were in their Xiord- 
ships’ opinion able and carefully con- 
sidered judgments, and have been of much 
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assistance in enabling their Lordships to 
arrive at their conclusion. 

The facts which their Lfordships find 
and upon which they found their •conclu- 
sion are as follows : — Lakshmans Goun- 
dan, the grand-father of tiie first Defen- 
dant. lived in a small house which be- 
longed to him in the village of Kalipatta. 
He was a devout Hindu and originally a 
poor man. He maintained in his lioir 
an idol of the goddess Amman which w’as 
the private idol of his family. ' He was 
also a devout worshipper at the public 
temple at Palni, at which there was an 
idol of the god Subranaanyaswami, and he 
made yearly pilgrimages to Palm with 
offerings to that god. It is said, and pro- 
bably with truth, that he dreamed that he 
should instal at his house at Kalipatta an 
idol of the god Subramanyaswaini and that 
the god would come to his house and en- 
able him to foretell events. He did instal 
that idol at his house, adopted the ritual 
which was followed at Palni and allowed 
Brahmins and other Hindus of variofts 
castes to worship the idol as if it was a 
public idol. He acted as the pujari of the 
idol, and received as the pujari offerings 
made to the idol by worshippers and fees 
which he charged in respect of processions 
and other religious services. He obtained 
a great reputation as a holy man and as 
being enabled by the god to foretell 
events. The number of Hindu worship- 
pers increased and with the offerings 
and fees he purchased some jewels for 'the 
idol, built .for himself another house in 
the village to which he and his family re- 
moved, and he extended the house in 
which the idol was and added to it covered 
rooms for the accommodation of the 
worshippers during the ceremonies of wor- 
ship. He also constructed a circular road 
round the place where the idol was for 
religioge , processions and he provided the 


car used in such processions. He also 
built in the*villagi a rest-house for the 
use of worshippers of the idol. On certain, 
days in each We8k the Hindu public was 
admitted by him free of charge to wor- 
ship jn the greater part of the* temple, 
to one part only on payi®ent of fees, and 
to the* inner shrine apparently not at all. 
With the income which he derived from 
offerings and tfeeiP 'at the temple he eflfi- 
oiently maintaisnej the temple as if it 
were a public temple jind discharged all 
the expenses connected with the tesiplc 
and the worship of the idol there. That 
may be assumed, from the reputatdon 
which the temple acquired amongst 
I'fir/ius. No accounts have been pro- 
duced, probably he kept none, but it may 
be assumed that he applied the balance of 
the income he so obtained to the support 
of himself and his family and in acquir- 
ing for his own benefit and that of his 
family some immoveable property which 
he possessed before he died. On those 
facts which their Lordships have found 
they can come to no other conclusion than 
that Lakshmana Goundan, the grand- 
father of the first Defendant, held out 
and represented to the Hindu public that 
the temple was a public temple at which 
all Hindus might worship, and that the 
inference is that he had dedicated the 
temple to the pubhe. They have come 
to that conclusion notwithstanding the 
facts that respectable local witnes^s have 
stated that the temple was a jigivate tem- 
ple and that on three occasions since this 
dispute ^rose the tahsildars repofted to 
the Collector of the District that the 
temple was not a public temjjkle. 

It may perhaps appear to be strange that 
the pujari of a^ublic Hindu tengple should 
be of a caste other than tb%t of Brahmin, 
but apparently in the Presidency of 
Madras there sure some pabiio Hindu 
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tem]^les the pujaris of which are Sudras. 
Mr. Justice Seshagiri Ayyttr in his judg- 
ment in this case stated that “ there is 
no rule that unless a person belongs to a 
a particular class (caete) he should not 
perform worship in a temple,” and? he re- 
ferred, as an example, to a well-known 
•puhlio temple at Chidambaram ih which 
he said that the 'priests (pujaris) are not 
Br ahmins . The ac(^mc^ of that state- 
ment has not JJeen questioned in this 
appeal. • 

CAving come to the conclusion that the 
temple is a public temple their Lordships 
will humbly advise 3iis Majesty that this 
appeal should be dismissed. Under ^he 
peculiar circumstances of the case the 
costs of each side in this appeal will come 
out of the funds of the temple. 

Solicitors ; Messrs. T. L. Wilson d Co. 
for the Appellants. 

Solicitor : Mr. Douglas Grant for the 
Bespondents. 

G. D. M. 

[OlVIli APPELLATE JUBISDlonON-l 
Appeal fboh Obiqibal Decree 
No.^1 OP 1924. 

1 dooENDBA Nath 
Hot and anr., Plflin- 

N.R.Ohatterjea,J. tiffs, Appellants, 
Gbahau, J. ■ V. 

1924, Nawab Mobtaza 

16, July. Beotjm, Defendant, 

^ J Respondent 

Interest cft contract rate pendente lite, mortgaged ^ 
right to get-~Usurious Loans Act (X of 1918)^ 
sec* Cf Oourts power to int^fere with the contract 
roits of interest without finding the rate of interest 
to be excessive or the transaction unfair. 

Where ihe Court does not find the rate 
of interest excessive or the transaction 
substantially unfair, am,ortgagee is en- 
titled to have interest at the contract rate 
during the period the suit has been pend- 
ing uni ftp. to. the. date fixed for payment. 


This was an appeal from the dedeion 
of Babu Nalini Mohan Banerjee, Subordi- 
nate Judge," 3rd Court, 24-Farganas, dated 
the 6th of December 1923, 

The facts material to this report are as 
follows : — The Plaintiffs-Appellants insti- 
tuted the present suit on a mortgage 
bond., in which the Defendants agreed to 
pay interest at the rate of 9 per cent, per 
annum with quarterly resfe. This rate 
of interest was subsequently raised from 
J9 per cent, to 11 per cent, by virtue of a 
subsequent agreement. The Subordi- 
nate Judge did not find the interest 
exceiisive or tlie transaction unfair, 
and allowed interest on ,the princi- 
pal amount at the contract rate, 
but allowed interest at 6 per cent, per 
annum only from the date of the institu- 
tion of the suit till the expiration of the 
period of grace. From this decree the 
Plaintiffs mortgagees preferred the present 
appeal to the High Court. 

Dr. S. C. Basak (with Babu Bankim 
Chandra Banerjee) for the Appellants. 

Babu Sitaram Banerjee for the Respon- 
dent. 

The Judgment of the Court was as 
follows : — 

The only question raised in this ap- 
peal is whether the Appellants, the mort- 
gagees, are not entitled: to interest at 
the contract rate during the time the 
suit has been pending. There no 
^oubt that the mortgagees are entitled 
to interest at the contract rate Vitil the 
date fixed for payment and thereafter at 
such rate which the Court may allow. The 
learned Subordinate Judge has allowed 
interest at the contract rate upon the 
principal amount, but has allowed in- 
terest at the rate of six per cent, per 
annum from the date of suit till jthe ex- 
pwalion of ^ period of gnci. 
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Th« learned Vakil for the Bespondent 
has contended that the Subordinate Judge 
had the power to allow interest at a les- 
ser rate than that agreed upon, ’under 
the provisions of sec. 3 of the Usurious 
Loans Act. See. 3 of ‘*that Act lays 
down, the circumstances under which 
the Court has power to interfere o with 
the contract rate of interest. The Court 
below has not stated any reasons in its 
judgment as to why it did’not allow pen- 
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dente lite interest at the contract rate. , 
It appears that the Plaintiffs instituted 
the suit so far back as the 8th August 
1922. The Defendant-Respondent, vir- 
tually had .no defence to make and she 
took time twice in the Court below on 
the ground that she was trying to raise 
money from some other creditors, and 
she is therefore responsible for the delay 
in the disposal of the suit which termi- 
nated on the 5th December 1923, that is, 
about a year and a half since its institu- 
tion. There is no question of any unfaip 
dealing towards the lady. When the 
Plaintiffs were about to sue, they were 
approached by the husband of the lady, 
and the Plaintiffs agreed not to sue upon 
the Defendant executing an agreement 
by which the rate of interest was to be 
raised from 9 to 11 per cent. We do 
not see any reason why the moitgagees 
should not get interest at the contract 
rate during the time the suit was pend- 
ing. The creditors, however, are willyig 
to accept Rs. 2,600 less provided that 
the Defendant pays off the mortgage debt 
within one month from this date, that 
is, on or before the 16th August 1924. 

The date fixed for payment is three 
months frmn this date. 

The appeal is allowed with costs, the 
hearing fee being assessed at three gold 
mohnn, 

J. N. R. Appeal aUoweU with oof 2«. 


Zand revenue^ assessment o^—AsU lands assess 
sed at the Permanent BettlementSvhsequerit iuh» 
mergence and re-emergence- Government^ if can 
resume and assess as Possession hy trespassers 

if justifies re- assessment. 

Revenue cannot be assessed by Govern- 
ment on lands which were asli at the 
Permanent Settlement and assessed as 
such, on their re-emergence after sub- 
mergence subsequent to the Permanent 
Settlement. If the person in possession 
is not the rightful owner, that does not 
authorise the Government to resume and 
assess the land with revenue upon such 
re-eme^gence. 

This was an appeal against the decree 
of P. C, De, Esq., Additional D58trict 
Jydge of Zilla Dacca, dated the 31st of 
January 1922, afifirming the decree of 
Babu Bhupal Chandra Sen, Subordinate 
Judge, 5th Court of that District, dated 
the 20th of June 1919. 

The facts of the case will appear from 
the judgment. ’ 

Babu Surendra Nath Gufia and M. 
Nuruddin Ahamsd for the Appellant. 

Bobus Sarat Chandra Roy Chow~ 
dhury and Sarat Chandra Lahiri for the 
Bespondent. 

The JUDQM^T OF THE COUET was 8S 
follows : — 

This is an appeal by the Secretary of 
Bhto for India in Council againsfi ibe 
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decision of the Additional District Judge 
of Dacca affirming the decision of the 
Subordinate Judge, 5th*, Court, Dacca. 
The suit arises out of certain resumption 
proceedings by which certain lands in the 
possession of the Plaintiff was assessed to 
revenue. Both*the Courts have held that 
these lands are ngt liable to such assess- 
ment and the Plainti|f has been given a 
decree declaring his title to the land in 
suit. His title ^s declared in respect of 
some of these lafids to be in taluki right 
in reSpect of other lands to be by right of 
accretion. In the view w^e take it is not 
necessary to discuss ftt'length the facts of 
the case. \ 

The main facts as found are these : — 
The Plaintiff is the proprietor of Mouzahs 
Mastul and Bailjuri. At the time of the 
Permanent Settlement the lands in suit 
were asH lands and were assessed to reve- 
nue. Sometime after the Permanent 
Settlement but before the Thak Survey 
the river Dhaleswari, a navigable river, 
flowed over the land in suit. , Subse- 
quently the river receded and as it receded 
the Government claimed the right to 
assess the newly firmed land to revenue. 
Sometime after 1860 there was what ..is 
called a daimibundabust by which certain 
estates were created which were settled 
with the Plaintiff's predecessor. 'The 
Plaintiff claimed the land in suit partly 
as appertaining to certain estates dating 
from • the Permanent Settlement and 
partly as ’appertaining to these so called 
daim^undabust estates, paving regard to 
the finding that sJl this land was aili land 
and was settled as asli land at the time of 
the Permanent Settlement and were then 
assessed with revenue it seems obvious 
that the (Government has 3 o right to make 
additional assessment of revenue on 
these lands. The Plaintiff is undoubtedly 
m posMHttan S II finaafijitat wkutbsr 


V. Kali Narayan Eov CHouDSURt. 

these lands appertain to his estate or not. 
If these lands formed part of other estates, 
it is for the proprietors of these estates 
to assert their rights and they will not be 
bound by the decision in this suit. The 
Government dSearly can have no right to 
make assessment of this land and recover 
it from the Plaintiff. The Government 
has in fact settled 'these lands in dispute 
with the Plaintiff and the Plaintiff has 
paid revepue oil this assessment under 
protest. The Government therefore can- 
not deny the Plaintiff's title to these 
lands. Under the Regulations the Gov- 
ernment is bound to settle the lands w ith 
the proprietors even if they are accreted 
lands. 

The lower Courts in our opinion have 
fallen into some error in the remarks they 
had made with reference to accretion. 
Ota the finding that the lands in suit were 
assessed to revenue at the time of the 
Permanent Settlement they cannot now 
be treated as accretions in the strict sense 
of the word. The Plaintiff is entitled to 
these lands either as reformation in sttu 
or possibly by adverse possession, but he 
does not base his title on accretion, since 
accretion of land to a permanently settled 
estate is liable to settlement of revenue. 
However, no cross-appeal has been filed 
and the Plaintiff is satisfied with the de- 
cree which has been given to him which 
in fact gives him all he wants, namely, 
a ^declaration that he is not liable to pay 
additional revenue for this land and is en- 
titled to a refund of such revenud" as has 
been wrongly paid. 

For these reasons we must dismiss this 
appeal with costs. 

N. G. 
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Walmslbt, J. Dhonpot Sinob 

Mdkbbji, J. SuTHABiiand ors., 

1924, Plaintiffs, Appellants, 

Heard, 4 and v, 

*7, April. Habi Chaban Aoab- 
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11, April. ants. Respondents. 

JPrineipal and agent— Property, if paeea to agent 
ae againtt principal— Deetruetion hy firi of goode 
purehaeed by agriit ZoU to be borne by principal 
orO^etU, 

The Plaintiffs were employed by the 
Defendants as agents for buying vaAous 
goods. A fire broke out after some goods 
had been bought for the Defendants by 
the Plaintiffs. The lower Appellate 
'Court in affirming the decision of the trial 
CoinH held that the Plaintiffs must bear 
the loss, the property not having passed 
to the Defendants : 

Held in reversing the judgment of the 
lower Appellate Court — That it is con- 
trary to the whole ided of the relation 
between agent and principal to hold that 
property so purchased passes to the 
agent as against the principal, and in the 
absence of proof of negligence the loss 
falls on the principal. 

This was an appeal against a decree of 
the District Judge of Zillah Murshida- 
bad (Mr. J. 'A. Boss), dated the 14th Sep- 
tembte 1921, affirming a decree of thoi 
Munsif at Jangipur (Babu Manindra Pro- 
Bhtfd Sinh*s), d&ted the 27th March 1920. 

The facts of the case will appear from 
the judgment'. * 

Bobus 'tBrofdl (1^ Chuckerbvlty a” ' 
Sush^ Kumar Bose for the Appellants. 

Babus Ikm 'Ohartdrd MajUrnddr and 
^anfelmmknSrit for the Besi^n- 

8ea^ . . 


dl'Ke Jtb&MISNT OP TrtB COtJBT -was nb 

follothi : — 

Walmsley, j.— The Plairitiffa who are 
the Appellants sijdd the Defehdalnts fot 
a sum of Bs. 663 as due on arat accoiintS 
for business done by them as agents for 
the De^ndants. 

It is common ground that* the Platiritiffs 
were employed by the .Defenddhfs as 
agents for buying vaijous goods. 

The dispute has 'ariset^ betw^h thhhi 
because a fire bro!k‘e out after soine gdddif 

• had been bought for the Defendaints by 
the Plaintiffs, and practically the qdel* 
tion is whether the Plaintiffs or thb De- 
fendants are to bear* the loss. The deci- 
sion ^>1 the lower Courts is that it is thg 
Plaintiffs who must bear the loss, and.it 
is against that decision that the Plafdt^ 
appeal. 

It appears to me that both the Cdtfrtli 
below have fallen into error in their con- 
ception of the agent’s position. Both 
take the view that there is a tittle at 

• which the property in the goods bought 
by the agent for the principal vests in the 
agent. The learned Judge speaks of the 
Plaintiffs as commission^ agents who re- 
sell the goods to the Defendants. This 
view, the learned pleader for the Bes^h- 
dents admits, goes too far. 

The, error is probably dtte to the fact 
that the Plaintiffs made allegations about 
a representative of the Defendants being 
present at the time of purchase and about 
the method of delivery to the Defenda*nts. 
Connected with the latter allegation was 
an answer elicited from Plaintiffs' wit- 
ness about property passiBg to the Defen- 
dants when the goods were put in sacks 
provided by the Defendants. T!ie ques- 
tion must have been put in the belief that 
the matters referred to in sec. of the 
Sale of Coods Act had something to' do 
witih the relai^on between' the patties. 

It appears to' ihie that Sibse allegations 

16 
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in the plaint have nothing to do with the 
question, and that the failure of the 
Plaintiffs to prove tl^ir allegations does 
their case no. harm. They were ad- 
mittedly employed as agents and it is con- 
trary to the whole idea of the ^relation 
between agerft and principal to hold that 
property passes to the agent as against 
the principal. An attempt has been made 
to support such a by reference to the 
case of Ireland^. Livingstone (1), but that 
was a case of a merchant in one country 
eftid a commission agent in another, and 
the passage to which reference is made 
must be read with due regard to the words 
of limitation which it contains. ^ ^ 

Apart, however, from the law ks con- 
?adned in the Contract Act, I think that 
the Defendants are bound by the state- 
ments contained in the fourth paragraph 
of their written statement. They deli- 
berately charged the Plaintiffs with telling 
a false story about the fire, with a view 
to taking advantage of a rising market 
and selling goods which belongeid to the 
Defendants. It is said that this state- 
ment was made to meet the hy|x>thetical 
case that the pi^)perty in the goods had 
passed to the Defendants, but in my .opi- 
nion it is impossible to put that construc- 
tion on the paragraph. 

Lastly, an attempt was made to justifj 
the decision of the lower Courts on the 
ground that the Plaintiffs were guilty of 
neghgence. It appears, however, tha' 
the Plaintiffs were not guilty of any act 
or omission which could be^ regarded as 
negligent 

In my judgment the Courts below were 
wrong and the appeal must be allowed 
apd tb© suit decreed in full with costs in 
all Courts. v 

JSJpyBRjij J. — I agree and wish to add 
only a few words. The contract in the pre- 
0) L. B. 6 H. k 896 (1872). 


Agarwalla. 

Sent case was essentially one of agency 
and the findings of the^ Courts below as 
to purchase of the goods by the Plaintiffs 
to the order of the Defendants clearly 
show that in the present case they acted 
as commissiV>n agents on behalf of the 
latter. The views of the respective 
liabilities of the parties taken bv tlie 
Courts below are- to my mind wrong, tlie 
Court of first instance having laid too much 
stress upon the stray statement of a wit- 
, ness for the Plaintiffs about the property 
in the goods passing to the Defendants 
when the goods are put into sacks sup- 
plied by the latter, and the lower Appel- 
late Court having introduced into its con- 
sideration a theory of resale by the Plain- 
tiffs to the Defendants after making the 
purchase to the order of the latter. The 
former is an opinion on a question of legal 
liability which should not form the basis 
of the Court’s decision and the latter is 
based upon a misconception of the rela- 
^ tions between the parties. In support of 
the latter view reliance has been placed 
upon a dictum of Lord Blackburn in Ire- 
land V. Livingstone (1) which is in these 
words: “It is quite true that the agent 
who in thus executing an order ships 
goods to his principal is in contempla- 
tion of law a vendor to him. The persons 
who supply goods to a commission mer- 
chant sells them to him and not to his 
unknown foreign correspondent, and the 
commission merchant has no authority to 
pledge the credit of his correspondent for 
them and just so does' the pro- 

perty ia the goods pass from the country- 
producer to the commission merchant, 
and then when the goods are shipped, from 
the commission merchant t6 his consignee. 
And the legal effect of the transaction be- 
tween the commission merchant and the 
consignee who has given him the order is 
Hbue 0) L. B. 6 H. L. 896 at p. 408 (1872). 
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a contract of sale passing th« property 
from the one to the other and consequently 
the commission agent is a vendor and has 
the right of one as to stoppage in tran- 
situ.’* These observations define the re- 
lations between the comraission agent 
and hig foreign correspondent and proceed 
upon an appreciation of the difficulty 
which would exist in establishing any 
privity of contract between the foreign 
correspondent and the original ^vendors. 
In his work on Contract on Sale, Lord , 
Blackburn reviews the cases of Feise v. 
Wray (2), Siffken v. Wray (3) and 
Tucker v. Humphrey (4) and says 8,that 
the same conclusion follows from them 
in respect of a factor acti)ig for a foreign 
correspondent and purchasing goods in his 
own name. In Turner v. Liverpool Docks 
Trustees (5), it was assumed that the rela- 
tion of vendor and purchaser existed be-* 
tween the foreign commission merchant 
and his principal in England. Story in 
his work on Agency in like manner treats^ 
a factor in a foreign country who pur- 
chases goods on his own credit for his 
principal and ships them to the latter as 
one having the rights and remedies and 
being in the same predicament as a 
vendor of the goods. This dictum of 
Lord Blackburn was explained in the case 
of Cassaboglou v. Gibb (6). In that case 
Brett, M. E. , observed as follows : — 

“ Lord Blackburn has not said that as long 
as the contract of principal and agent is 
executory the principal can sue the agent 
and makb him pay as though tlie contract 
were that of vendor and purchaser. He 
has considered, the point with reference 
to two matters; one with regard to the 

(2) a Hart 98 (1802), 

(8) 6 Bast 371 (1806). 

(4). 4 Bing. 616 (1820). 

(6) OHxoh. 648 (1861). 

(6) .11 Q.B. D. 797 (1683). 
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theory of passing the property in the 
goods, and the other as to the power of 
stopping the goodg in transitu and as to 
these matters he has sajd with reference 
to the first of them that if a foreigp oom- 
missiofl agent has purchased the goods 
which he was ordered to#purchase, and 
has put* them on board consigned to his 
principal, by that appropriation the pro- 
perty in the gdbds# fussed from* the com- 
mission agent to the prifipipal, as if such 
agent were a vendor. Then as regards 
the power to stop in transitu Lord 
Blackburn has said that if the commis- 
sion agent abroad is*hipund to pay for the 
goo^s to the foreign seller of whom he 
bouglit them, and after he has ship^ied 
them to his principal, such agent has not 
been paid, and his principal is insolvent, 
so that the foreign seller could only have 
him to look to for payment and the Courts 
have held that such agent may stop the 
goods in transitu as if he were a ven- 
dor or in the position of a vendor. ’ ’ These 
observations make it clear that even in the 
case of a foreign correspondent, the con- 
tract remains a contract of agency, atid 
only for certain purposes he was to be 
treated as a vendor or as one in the posi- 
tion of a vendor. In this connection the 
remarks of Fry, L. J., in that case arc 
worth quoting, as they clearly sum- 
marise the position. He observed as fol- 
lows : — “ Now as to the first of these 
grounds, was there such a contract 
(meaning such a contract as created the 
relation between a vendor and a pur- 
chaser)? Was tfie contract of principal 
and agent merged into ttiat of vendor and 
purchaser? This must be a ljuestion of 
fact and as a matter of fact there was no 
such contract, ^t is said for twoireasons, 
first, because otherwise the property in 
the goods would not pass to the English 
merchant for whom the agent abroad 
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t^ou^t them. In my judgment the pro- 
^rty would pass. If the article was 
'ipe^c it would pass by the purchase and 
If not specific, but irtgs appropriated by 
the agent for his principal, it would pass 
^y Virtue of the appropriation. The 
other reason for inferring the relation of 
Vendor and jfurchaser was said to be be- 
cause the foreign agent who has bought 
for his principal has the right of stoppage 
in transitu, but that, in my opinion, is 
no reason for^* such inference.” After 
dealing the 'ease of Lickharroto v. 

' M&son (7) and other cases where the right 
to stop in transitu has been allowed 
without the relatibnship of vendor and 
purchaser existing, and where it waSkheld 
that even an agent, who puts the goods 
on board is able to exercise that right, 
being in the same condition as if he had 
been an ordinary unpaid vendor, Fry, L. 
J., referred to the case of Ireland v. Living- 
stone (1) and observed as follows 
‘ ' Then in the case of Ireland v. Living- 
stone (1), Cleaseby B. says that there 
wtMS there not a mere contract , between 
vendor and purchaser, although after the 
goods were shipped a relation like that of 
vendor and vdndee might arise.” No 
doubt in that case Lord Blackburn .uses 
stronger language and says that the legal 
effect of the transaction is a contract ot 
wle passing the property from the one 
to the other and consequently the com- 
mission merchant is a vendor and has the 
ri^hi of one as to stoppage in transitu; 
but by the legal effect of the transaction, 
he ^eaps the legal effqct of 3n analogous 
'Wntract to that of a contract of purchase 
and sale. ^ It is important also to observe 
that Lord Chelmsford in that case puts 
the matter so as to exclude the exist- 
ence of*hny contract of purchase n-nd sale. 

U) L.‘E. 6H.L.895 1872). 

CD 1 Sm. li. 0., Sill Bd., p. 8^. 
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He says : ” I would preface what I have 
to say by stating my opinion that the 
question is to be regarded as between 
principal and agent though the Plaintiffs 
might in some respects the looked upon as 
vendors to the Defendants, so as to give 
them a nght of stoppage in transitu.” 
Therefore in such a case as the "present 
there is in fact no contract as between a 
vendor and a purchaser. 

S. C. M. 

(CIVIL APPELLATE JURiSIHOTIOH.l 
Appbal from appellate Deoheb 
No. 710 op 1®22. 
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Pearson, J. ^ Gosta Bbhabi Pra- 
Grah sm, .j. wamik and ors., 

1924, Plainliffs, Appellants, 

Heard, 21 and v. 

22, Mny. Hem Chandra Das D,e 

Judgment, and ors., Defendants, 

28, May. j Respondents. 

interpretation of—Stiprdation qi to 
non-maintainability of claim for abatement on 
grounds specified and on any aeeovmt whatsoever — 
Principle of pjiiadem Abatement, claim 

af, on ground of acquieiUon by Oovemment — Ben- 
gal Tenancy Act ( VIII of mb), secs. SS, efiift 
of— Tenant, if can set up daim, for ^abatejnei^. in 
rent suit — Separate suit for the purpose, if nf^- 
sary — Set-off in rent suit of payments previoutly 
made and wrongly debited against tenant. 

In a kabuliyat relating to an occupancy 
holding it was stipulated that the tenant 
was to suffer any loss arising from the 
lands being left fallow or from floods or 
drought and he would not be entitled to 
claim abatement of the stipulated rent 
on any account whatsoever.’ A portion of 
the land comprised in the holding was ac- 
quired under the Land Acquisition Act 
and in a suit for rent the ienant elcdtned 
abatement and also pleikded oertgm, pay- 
ments: 

Held' — That the kabuliyat mwtt that 
abatement would not be m the 
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case of loss by reason of causes ejusdem 
generis with those specified. It could not 
be taken to include a Qose where defi- 
ciency was due to compulsory acquisi- 
tion under tke law of a portion of the 
land. ^ 

That in answer to a rent suit the ten- 
qttt could set up a claim for abatement. 
By sec. 52 of the Bengal Tenancy Act a 
right is conferred upon the tenant to claim 
abatement for deficiency in area and sec. 
38 does not limit the assertion of that 
right to the case of a tenant coming ‘for- 
ward as Plaintiff in a suit instituted 
specifically for the purpose. 

That the lower Court acted properly in 
going into the character of the payments 
alleged by the tenant and in directing 
that credit should be given to the tenant 
for the amount wrongly debited against 
him under the guise of interest. • 

This was an appeal, preferred on the 
8th of March 1922, against the decree of 
J. W. Nelson, Esq., District Judge^ of 
ZUlah Murshidabad, affirming the de- 
cree of Babu Satchidananda Mukherjee, 
Munsif, first Court, Eandi, dated the 23rd 
of Mar^ 1920. 

The facts of the case will appear from 
the judgment. 

Babu Debendra Narayan Bhattacharjee 
tor the Appellants. 

Babus H&mendra Nath Sen, Sarat 
Kumar Mitra and Uarendra Krishna Basu 
tor the Bespondents. • 

Thp Judgment op the Court was as 
fp^QWS : — 

TMs apptol is from the judgment of 
the Distinct Judge of Murshidabad. The 
^peilant is the Plaintiff in a rent suit, 
the Besjpondent No. 1 being the tenant 
and No. 2 a co-aharer la>ndj^. Tl^ 
niit !t]4l|jied to a^ occupwcj hpld^ gp- 


DBA Das Db. 

verned by the terms of a kabuliyat exe- 
cuted in 1876. In 1911 four bighas odd 
was acquired ^or Eailway purposes under 
the Land Ac(fuisition Act, and the com- 
pensation money, ‘some Rs. 470, was 
pa^ over to the tenant.* In 1919 
this suit was brought fpr the rent for the 
yeass 1322 to 1326. The Defendant 
claimed abatement and also pleaded cer- 
tain payments.^* The first Court gave 
effect to both * pleas and m^de a de- 
cree in part. The l^^ned District Judge 
dismissed the appeal. Before jua vari- 
ous points have been taken in argument 
which were not touched in the Courts 
below. It is argued first of all that hav- 
ing regard to the terms of the kabuliyat 
no question of abatement can arise at all» 
because it is expressly provided against. 
The terms are as follows, according to 
tbe translation before us ; — 

‘ ‘ Any loss arising from leaving the 
lands fallow or from floods or drought 
will be mine ; you will not havC; anything 
to do with it, nor shall I ij>e entitled to 
claiib abatement, of the stipulated rent 
on any account whataoevei:; any' spph 
claim will not be entertained." 

We thinjk that what is contemplated by 
'those clauses of the kabuUygt is.loee 4ffie* 
ing from the natupal causes^ referred tOi 
or due to the tenants’ own defanl^t, and 
that when the c^use goes on to p^vide 
that abatement cannot be cl^iped " on 
any accoimt whatsoeyer," it^nnjst b® 
read as a whole along with what preoed®® 
it, and should b® taken as meaning that 
abatemeht would hot be claji^abld. in-tbe 
case of loss by reason of causes ejqedqm 
generis with those specified. It cannot 
be taken to include a caee. vghore the 
deficiency is ^due. to, oompuki^, acquisi- 
tion under tbe law oi a portion of the 
land. The ques^on has to be. decided as 
a matter of fiartioular 
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document, but mention may perhaps be 
made tH the case of Watsdn d Co. v. 
Niatarini Oupta (1) whei]B a very similar 
question arose for decision. 

It is next contended that under the 
provisions of the Bengal Tenancy Act it 
is not permissibla for a tenant to set up 
a claim for abatement in answer' to a 
rent suit, and that liaving regard to the 
provisions of sec. 38 afd set. 52 of that 
Act, the only prcyfidure open to him is 
himself to institute a suit for the purpose 
of eiAablishing his claim to abatement 
and a refund of anything already over- 
paid. The cases under Act X of 1859 
show that under the law as then existii^ 
such matters could be raised and adjudi- 
cated upon in a rent suit. See Decn 
Dayal Lai v. Thulcroo Koonwar (2), 
Mahtah Chand Bahadur v. Chitiro Coo- 
maroe Beebee (3) and Gour Kishore 
Chunder v. Bonomalee Chowdhry (4). 
In the case of Siba Kumari Debi 
y. Biprodas Pal Choudihury (6) it 
was held that a tenant could set up 
suchr a plea in a rent suit in a case where 
he had never actually obtained possession 
of a portion of the*- land, though it was 
held that secs. 38 and 52 of the Act werp 
not applicable. The same principle is 
illustrated in Beni Madhab Ray v, Kzi- 
ehna KamirU Gupta (6). 

The case of Sukhraj Rat v. Ganga Dayal 
'Singh (7) is directly in point, and upholds 
the principle that abatement may be 
claimed in^a rent suit. By sec. 52 of 
the Apt a jight is conferred v^pon the 
tenant to claim abatement for deficiency 
in area, and I do not think it is possible 

(1) I. L. B. 10 Oal. 644 (1884). 

W 6 W. E. 24. 

(8) 1« W. E. 201 0871). i 

(4) 22 W. E. 117 0874). 

(6) 12 0. W. N. 767 (1008). 

(6) 86 0. L. J. 121 (1021). 

(7) 6 F. 11.4.665 (1921). 


to say that anything in the language of 
sec. 38 necessarily liinits the assertion of 
that right to the case of a tenant coming 
forward' as Plaintiff in a |uit instituted 
specifically for the purpose. It is further 
argued that the matter ought not to be 
entertained as there has been no con^pli- 
ance with the provisions of the Civil Pro- 
cedure Code in regard to the pleading of 
set-off, but there appears to be no subs- 
tance in this. ' The Defendant in his 
written statement definitely claimed a 
specified amount under the heading of 
abatement, and though it may be hat 
the term set-off wa^ not used, that is im- 
material so long as the matter has been 
substantially and unmistakably raised as 
in the present case. 

Then it is contended that there has been 
no measurement as contemplated by sec. 
62, and without that no claim to abate- 
ment can be allowed. The kabuliyat 
gives the area as 23B. 14K. 19Gds. of 
land ‘ ‘ described in the schedule below 
and the schedule contains the particular 
area and rent of a large number of smaller 
plots making up the whole. The ac- 
quisition by the Railway related to a por- 
tion of two of those plots only, amounting 
to 4B. IK. 5Ch. That was the measure- 
ment arrived at in the Land Acquisition 
proceedings. The learned Munsif found 
that that amount had been so acquired, 
and apparently no question of fresh 
measurement was *ever raised by the 
Plaintiff at any stage of the suit in the 
original OoSurt. The proof so far' aa it 
went was unchallenged!, and afforded 
some evidence of measurement of the 
land. 

It is further urged that if the abate- 
ment is allowed at all it should be confin- 
ed to that claimable for the years covered 
by the suit, and no questioiis of payment 
shqsjd Imve bemi gone into. But as to 
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a matter of set-off there been no 
reason suggested why the ^ claim ^ould 
be BO limited ; and as to the question of 
payment, there is no reason why the 
Munsif should not have gone into the 
character of the payments as he has done 
and after finding that a speified amount 
had been wrongly debited against*the De- 
fendant under the guise of interest, direct 
that credit should be allowed him in this 
suit for the amount. * • 

Upon the whole, therefore, the appeal 
fails and must be dismissed with costs. 

S. C. M. 

[CRIMINAL REVISIONAL JURISDICTION.] 
Rev. No. 521 of 1924. 

' SiJKESu Chandra 
GoPTa, Complainant, 

S V NDBRSON, 0. J . Petitioner, . 

Chotzner, J. 

1924, Abdul Jabbar, 

14, August. Accused, Opposite 

Party. 

Criminal Procedure Code (Act V of 189S)y secs. 
One of two accused disckar<jed and the 
other subsequently acquitted - On the latter occasion 
complainant directed to show catise and ordered to 
pay compensation to both accused- Propriety of pro- 
cedure -Effect of the amendment of the section-- 
Defect^ if curable. 

One of two accused was discharged and 
the case against the other accused was ad- 
journed to a subsequent date when he was 
acquitted and the Magistrate called uppn 
the complainant to show cause against an 
order for compensation being passed and 
directed the complainant to pay compen- 
sation to eac\of the accused: 

Held — That under sec, 250, Cr, P, 0., 
as now amended^ the procedure adopted 
was illegal. The case against the accused 
who was discharged was at an end when 
the order of discharge was made o,nd the 
order to ^hoy) cguse under see, 260 so fat 


tA Dab Db. 

05 payment of compensation to him was 
concerned shq^ld have been made along 
with the order 8f dischirge. 

That sec, 637 of the Code of^ Grimiml 
Pro(^edure did not cure the defect. 

This was a Rule grarJted on the 2nd 
July 1924 against an order of the 3rd Pre- 
sidency Magistrate of Calcutta (A. Z. 
Khan, Esq.),* dail®^ the 2nd June 1924, 
directing compensatiob^to be paid to the 
accused under secs. 250 and 253, I. P. C., 
for bringing a frivolous charge against 
him. 

Complainant was* the Sirkar of Kali 
l^as Dutfc, owner of premises No. 20, 
Oamao Street, the accused was a tenant 
and No. 2 was his room-mate and friend. 
The complainant on 30tli April 1924 went 
to accused and demanded rent when the 
latter abused him, slapped him and 
caught him by his wrist and accused No. 2 
forcibly took out Rs. 31-12 from liis 
pocket which consisted of collections from 
other tenants. On the complaint, the 
accused were put upon their trial before 
the 3rd Presidency Magistrate, Calcutta, 
for having committed t>ffeiices under secs. 
323 and 379, I. P. C. 

'* The Magistrate disbelieved the evi- 
dence, acquitted accused No. 1 and dis- 
charged accused No. 2. 

Babu Saiindra Nath Mukerjee for the 
Petitioner. 

Babu Harendra Nath Sarbadhilxiri for 
the Opposite Party. « 

The jDDGMENfP OF THE COURT was as 
follows : — » 

Sanderson, C. J. — This'* is a Rule 
granted by my learned brothers Mr. Jus- 
tice Newbould and Mr, Justice Mukerji 
calling upon the Chief Presidency Magis- 
trate and upon the Opposite Party Abdul 
Jabbar to show cause why the order direct- 
ing th© payment of Bb. 26 as compensa- 





m 

SuBiak Chandra Gupta «. 'Abdul Ja^bar. 

iJdn 1)6 Abdul Jabbar should Dot be set' 
atddB on the ground that he Magistrate 
did not proceed in compliance with sec. 
260 of the, Code of Criminal Procedure. 

The Eul© was obtained by the com- 
plainant. He made a complaint against 
Sheik Yusuf and Abdul Jabbar, allfcging 
that an offence of simple hurt had been 
committed by these twq''tooufled. 

The caa© was h^td by the learned 3rcl 
Presidency Magistrate and after hearing 
some* ‘Witnesses called on behalf of the 
complainant, the learned Magistrate dis- 
charged the second accused, viz., Abdul 
Jabbar on the 23rd of May 1924. „ 

The case, as far as the first acoui.ed 
Sheik Yusuf was concerned, was adjourned 
and was finally disposed of by the learned 
Magistrate on the 2nd of June 1924, when 
he acquitted the first accused. 

The leasmed Magistrate on the 2nd of 
June called upon the complainant to show 
cause why he should not pay compensa- 
tion to the two accused under the provi- 
sions of sec. 250 of the Criminal Proce- 
dure Code. The complainant apparently 
was in Court that day : and, after hear- 
ing the complainant, the learned Magis- 
trate directed him to pay Bs. 26 to each oi 
the accused under sec. 250 of the Crimi- 
nal Procedure Code. 

Then an application for a Eule was 
made, and this Buie was granted. It is 
to be noted that the Buie was limited to 
the case of- the second accused Abdul 
Jabbar^ 

The argument of the ' learned "vaki! 
who appeared for the complainant was to 
the effect tha't the order directing the 
complainant to show cause why he should 
not pay compensation to Abdul Jabbar 
wdB' not made cn accordance with the pro- 
vMims of sec. 250, inasmuch as the ao- 
culSd'Abdfil Jabbar was discharged on ibut . 
28i^ of Mt(y, and tbe order with regard 


to coliDpdlitatioli was made on the 2h(i 
of June. Sec? 250 has been amended by 
the recent amending Act and now runs as 
follows ; — 

*' (1) If, in ary case instituted upon 

complaint to a Magistrate, one or 

more persons is or are accused befora a 
Magistrate of any offence triable by a 
Magistrate, and the Magistrate by whom 
the case is heard discharges or acquits all 
or ^ any of the accused, and is of opinion 
that the accusation against them or any 
of them was false and either frivolous or 
vexatious, the Magistrate may, by his 
order of discharge or acquittal, if the per- 
son upon whose complaint or information 
the accusation was made is piesent, call 
upon him forthwith to show cause why 
he should not pay compensation to such 
accused or to each or any of such accused 
when there are more than one, or if such 
person is not present direct the issue of a 
summons to him to appear and show 
cause as aforesaid.” It appears to me 
that in this case the 'Magistrate did not 
follow the provisions of that section. It 
is clear that on the 23rd of May Abdul 
Jabbar was discharged : and, as far as he 
was concerned the proceedings were at an 
end. If tbe Magistrate had desired to 
call upon the complainant to show cause 
why he should not pay compensation to 
Abdul Jabbar he should have made tbe 
order at tbe same time as he made tbe 
order of discharge, that is to say, if the 
complainant was present in Court at the 
time. There is no doubt in this case that 
the complainant was present in Court on 
the 23rd of May 1924; and, ^nsequently, 
the order calling upon the complainant to 
show cause why he should not pay com- 
pensation to Abdul Jabbar ehoold hftve 
been made on the 28id of May. , 

it was ar^ed by ihe jiisanied yaMl, 
whD appeiuied on behalf bl 
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fco show cause, that the order was in ac- 
cordance with the provisions of the sec- 
tion, because the proceedings ill the case 
were not finally determined until the 2nd 
of June 1924, when Sheik Yusuf was ac- 
quitted. In my opinion thfift argument 
cannot \^e accepted. It disregards al- 
together the words of the section to which 
I have already referred : and, it also dis- 
regards the fact that on the 23rd of May 
1924 the proceedings were entirely^ at an 
end so far as Abdul Jabbar was concerned. 

The further argument by the learned 
vakil who appeared to show cause, was 
that although the provisions of sec. ?50 
were not complied with, this Court should 
apply the provisions of sec. 537 of the 
Code of Criminal Procedure. He argued 
that no prejudice had been caused to the 
complainant, and there would be no 
failure of justice if this order were allow- 
ed to stand. I do not * understand why. 
sec. 250 was amended and enacted in the 
precise words which are now to be found 
in it, unless it was intended that its pro- 
visions should be observed and carried ou\ 
by the subordinate Court. I think, it is 
desirable that we should make it clear 
that the provisions of the Criminal Pro- 
cedure Code should be observed by the 
Magistrates in subordinate Courts. 

For these reasons, in my judgment, 
this Rule should be made absolute and the 
order, directing compensation to be paid 
to Abdul Jabbar, should be set aside. The 
compensation, if paid, will be refunded, 

CHOTZNElii, J.*--I agree. 

S. C. M. 


Bamabai, 

Appellant, 


V. 


H 4 BNABAI and 
anr.. Respondents. 

disqualijlcatiwi of^ to 
-^Lepro$}/t whtn dU>- 


PRIVY CQIIKGIL* 

[AppbAL pbok-Boiwat.] 

LobD SflA'W. ' 

LoBD .BliAHBSBUBaB. 

Sib. John Eogb. 

* 1924 , 

Heard, I4 February. 

Judgment, 1, February. 

Hindu law Coparcener^ 
share inheritance ancL 
qualifies^ 

, A Hindu who was suffering from a type 
of leprosy which did yiot unfit him forper^ 
forming both social and religious duties 
in company with others* was not disquali- 
fied irom holding and enjoying property 
and making an adoption. 

Deformity and unfitness for social in- 
tercourse arising from the virulent and dis- 
gusting nature of the disease would appear 
Ho be what has been accepted in both text^ 
and decisions as the most satisfactory 
testr 

% Kayarohana Path an v. Sdbbaraya 
Thevan (;^) approved, 

Mohunt Bhagaban Ramanuj Das 
Mohunt Roghunundun ^Ramanuj Das 

(2) and Janardhan Panduranc} v. Gopal 

(3) referred to. 

This was an appeal from a judgment 
and a decree, dated the 5th December 1918, 
of the High Court of Judicature at Bom- 
bay, affirming a judgment and decree, 
dated the 1st November 1916, of the Addi- 
•tional Jst class Subordinate Jijdge of 
Poona. 

The Appel! fimt was the widow of oile 
Vishnu Mawal and the daughter-in-law of 
Narayan. The 1st Respondent was the 
daughter of Narayan, whereas the 2ud Res- 
plendent was his alleged adopte<^ son. 

(1) I. L. R. 38 Mad. 260 (1913). 

(2) L. B. 22 I. A. 94: B, c. I. L.* B* 22 Oal. 
643 (1895). 

(3) 5 Bom. H. a B. (A. C. J.) 145 (1868). 

17 
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.VidiBu and his father Narayan were mem- 
bers of a joint Hindu family possessed of 
large moveable and'imfljoveable properties, 
Narayan suffered from leprosy and died 
in 1914. Vishnu predeceased his father 
in 1913. 

The sole Question for consideration >n 
this appeal w^s whether Narayan us a 
leper was disqualified from inheritance 
under the Hindu Ic,'^. 

On the 121Si August 1915, the 1st lies- 
pendent institlited the present suit clairai 
ing’the suit properties for herself as the 
sole heir of her deceased father Narayan. 
In her plaint she tldiiied the validity of the 
adoption of the 2nd Respondent and 
alleged, inter alia, that her father was not 
a leper, so as to be deprived of his inherit- 
ance under the Hindu law. 

On the 16th December 1915, the Appel- 
lant filed her written statement in which' 
she alleged, inter alia, that her husband 
Vishnu and his father Narayan were mem- 
bers of a joint Hindu family, that Narayap 
suffered from a serious type of leprosy, 
and thus lost his rights in the suit pro- 
perties, that Vishnu was the sole owner 
of all the suit properties at his death, that 
she succeeded him as his widow and that 
, the alleged adoption of the 2nd Itespon- 
dent is neither true nor valid as Narayan 
had no capacity to adopt. 

The 2nd Respondent claimed the suit 
properties as the validly adopted son of 
NSrayan. 

Thd Subordinate Judge held ttat the 
adoption of Defendant No. .2 was proved, 
that Narayan ^law'al was not disqualified 
from- adapting because of his leprosy, that 
the Plaintiff was. not the legal heir of the 
deceased Narayan, he having adopted E^- 
fend^t No, 2, that the Plaintiff was not 
entitled to any relief and that the Will of 
Narayan was proved and legal. -In his 
reasons for his findings, he stated that it 


was beyond doubt that the deceased did 
suffer from a sort of leprosy since before 
the husband of the Defendant No. 1 died, 
but' that the case of the deceased Narayan 
was to all intents and pu^oses the case 
of the manMealt with by the late Mr. Jus- 
tice Russell in Ranched Naran \.^Ajoobai 
(4)» and that he had no difBculty* in 
saying that the deceased Narayan was 
not disqualified but was possessed of pro- 
prietary rights. 

He' held that the Plaintiff’s suit failed 
against the Defendant No. 2, that the 
Defendant No. 1 had wholly failed while 
the Plaintiff failed on her admission of 
the adoption of the Defendant No. 2, and 
directed that Defendant No. 1 should bear 
her costs and pay one set of costs of the 
Plaintiff and Defendant No. 2. 

In accordance with the above judgment 
a formal decree' was drawn up. 

. Against the said decree, dated the Ist 
November 1916, of the Additional First 
Class Subordinate Judge at Poona, the 
Appellant preferred an appeal to the High 
Court at Bombay." 

On the 5th. December 1918, the Hi gh 
Court delivered its judgment in the ap- 
peal, in the course of which different forms 
of leprosy were discussed. The Court 
came to the conclusion that the deceased 
could not have been suffering from a l^th- 
some disease, and accepting the conclu- 
sion arrived at by the trial Judge, affirmed 
his dec^ and dismissed the appeal. 

Mr. Narasimham for the Appellant. 

Messrs. DeGruyiher, K\ C. liihd Parikk 
for the Respondents. 

i 

Their IjOBdshxbs’ Judgment was deli- 
vered by 

Lord Shaw. — The case for the Appel- 
lant hati been stated with admirable clear- 
ness and brevity by his Counsel, but their 
(0 9 Bom. L. B. 1140 (1907). 
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Ijordsbips do not think it nefesaary to call 
for any argument for the Eespondents. 

This is an appeal froni a decye© of the 
6th December 1918, of the High Court oi 
Judicature at Bombay, which affirmed a 
decree, dated* the 1st Noven^er 1916, of 
the Court of the Additional First Class 
Subordinate Judge at Poona. 

The only question submitted to the 
Board, and now subsisting, is as to the 
condition of body, and possibly of mind, 
of one Narayan Mawal. Tlie Appellant 
maintains that Narayan Mawal was so 
afflicted with leprosy as to deprive him of 
the position of being joint»owner of certain 
family property, and secondly to dej&ive 
him of the ability to make a valid adop- 
tion of a son. His natural son had died 
and the adoption was made a few weeks 
before his death. Had Narayan not been 
a leper, this natural and. proper act could ^ 
not have been challenged. 

In the opinion of the Board no question 
of fact arises on this appeal. It appears 
■ to be definitely concluded by both of the ' 
Courts below, which both concur- in their 
findings. The High Court in terms ex- 
presses approval of the* decision of the 
Court of first instance : and the decision 
of the Court of first instance is to the 
effect that Narayan Mawal was not so 
crippled or’ disabled by bodily infirmity or 
deformity as to cease to be a useful mem- 
ber of society capable of holding and en- 
joying property. Their findings show 
that although he was afflicted with a oer> 
tain type^of leprosy it was a type not very 
apparent except to minute inspection, 
and certainly a type which did not unfit 
him for perfonhing both social and reli- 
gious duties in company with others. 

In these circumstances the law of the 
case is attacked by the Appellant’s Coun- 
sel, but the law of the case may be stated 
to have been well settled in India for very 


many years. In the case of Kayarohana 
Pathan v. Suhharaya Thevan (1), a joint 
judgment of Benso^ and Sundara Ayyar, 
JJ., concludes with 'the following proposi- 
tion : — 

“ Deformity and ‘unfitness for social in- 
tercourse arisiuK from the virulent and dis- 
gusting nature of the disease* would appear 
to be what has been accepted in both the 
texts and the decisions as the most satiif- 
factory test.” • 

In the case of hohunt Bhagaban 
Ramanuj Das v. M ohunt, Roghunundun 
‘Ramanuj Das (2), Sir Kichard Couch dplv 
vered a judgment of this Board which sub- 
stantially agreed wjth that test. Sir 
Richard Couch was already deeply com- 
mitted lon the subject, for, so far back as 
the year 1868, in the case of Janardhan 
Pandurang v. Gopal ’(3), he had express- 
ed himself in nearly similar terms. 

The result is that llieir Lordships will 
humbly advise His Majesty that this ap- 
peal be disallowed with costs. 

Solicitors : Messrs. T. L. Wilson d: Co. 
’ for the Appellant. 

Solicitdr : Mr. E. Delgado for the 2nd 
Respondent. 

G. D. M. 


• PRIVY OOUNOIL. 

[Appeal fboh Bengal.] 
Lord ^omner. 

Lord Philliuorb 
Sir John Edge. 


The Midnapur 
Zahinoabv Co., Ld., 
Appellants, 

V. • 

Uma Ohaaam 
Mandal and ors., 
Respondents. 


Ma. Aheer Ali. 

. 1923 , 

Heard, 8, June 
Judgment, • . 

8, June. 

Civil Procedure Code ( Act V of 1908J, tec. 100— 
Second appeal —Ittue of law, conitrmtion of doeu- 
men<«, when—Mitdirection in point of law. 

* t 

(1) I. L. R. S^Mad. PSO (1913). 

(2) L. B. 22 I. A. 94c. ■. c. I. 1. B. 22 Cal. 

843 (1896). 

* (3) 6 Bom. H. 0. B. (A. 0. J.) 145 (1868). 
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Where the question to be decided is oiie 
of fact, it does not involve an issue of law 
merely because docymcnts, which were 
not instrumenis of ihlt or contracts oi 
statutes or otherwise the direct founda- 
tions* of rights but were really historical 
material^ hav,e to be construed for the pur- 
pose. 

. There is no ground for a second appeal 
upon a question of {act, unless it can be 
shown that thedower Appellate Court mis- 
directed itseljjn point of law in dealing 
jwjth this question upon the evidence. 

These were consolidated appeals from a 
judgment and 19^ decrees of the High 
Court of Calcutta, dated the 30th August 
1920, and made on remand in ijursuance 
of a judgment of the Trivv Council de- 
livered on 3rd June 1919. 

The facts which have given rise to the 
litigation may be shortly stated as fol-^ 
lows : — The Plaintiffs were the succes- 
sors-in-interest of llobert Watson and 
Company, who obtained on the 8th MarcJi 
1885 a putni Taluk of Barahabhum, Dis- 
trict Maiibhum, from Kaja Bt*ajakishore 
Singh, the then Zamindar. Under the 
putni there wa.^ an old established tenure 
held by one Sharup Ganjan Singh for 
which he paid a rent of Ks. 210, anhas G 
per year. The tenure was called Taraf 
Dhadka, and comi>rised lands iiua num- 
ber of villages. In execution of a mort- 
gage decree, “a moiety share of the 
Sikmi Zamindari Taraf Dhadka, exclusive 
of ghatwali lands, owned and held. by the* 
judgment-debtor (Sharup Ganjan Singh) ” 
wRs sold in 1899, and was purchased 
by Kajah Jagabandhu Singh. In the 
certificate of sale the amount of rent 
'payable to the landlord in respect of 
the i^amindari was stated to be Rs. 210, 
annas C. 

The predecessor-in-title of the Plain- 
tiffs, Mr. H. Mathewson, ^ who was the 


then landlord, brought a suit against the 
said Rajah Jagabandhu Singh, to recover 
arrears of rent for three years — 1305, 1306 
and 1307 P.S. (1898, 1899 and 1900), at 
the rate of Rs. 210, annas 6 |:j!Br year. 
It was finally dismissed by a judgment of 
the High Court of Judicature at Fort 
William in Bengal, dated the 24th May 
1905. The High Court ruled as follows : — 

“ It follows therefore that the Plain- 
tiff is not entitled to realise rent from 
the D(5fendant at the* rate of Rs. 210-6-0 
for two reasons. In the first place as the 
learned Judicial Commissioner has found 
that the rent \^as fixed at Rs. 210-6-0 for 
the mal and ghatwali lands taken to- 
gether. the Plaintiff; was obviously not en- 
titled to make the Defendant liable for the 
whole amount when he holds nothing but 
mal lands. In the second place, there has 
been no sub-division of the tenure, and as, 
according to the finding of the learned 
Judicial Commissioner, no rent has been 
separately assessed in respect of the mal 
and ghatwali lands, the suit as framed 
must fail.’* 

Mr. Mathewson thereupon sent the 
following notice, dated the 4th May 1906, 
to the said Ra-jah Jagabandhu Singh and 
the heir of the said Sharup Ganjan 
Singh : — 

“The Opposite l^arty No. 1 is holding 
possession of the said ghatwali land and 
the Opposite Party No. 2 is holding* posses- 
sion of the mal lands by virtue of purchase. 
As there was one tenure in respect of both 
the aforesaid kinds. of land, and as they 
were before in the possession of only one 
person, there was not much inconvenience 
in realising the jrents payable on account 
of the same. Eventually the different 
portions of the said tenure having como 
under the possession of you, different 
persons, the rent payable in respect there- 
of being a consolidated one, it has become 
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inoonv«nient for the same being realised. 
It is necessary that the said jnrama (ren- 
tal) should be apportione<l in your presence. 

In such circHOistances, 

tl}^ aforesaid jumraa in respect of the ghat- 
wali and mal lands heitl by you respec- 
tively, should be apportioned in your pre- 
sence. You are, therefore, hereby in- 
formed that you shall send competent 
officers resj>ective1y on your behalf to my 
house at Purulia on thg ‘20th May next, 
so that the said jumma mav be apywitioned 
in their presence.” 

By a conveyance, dated the ‘25th June 
1906, Mr. Mathewaon sold all hi.s rights 
in respect of the said putni Taluk to the 
I’laintiffs-Appellaiits. When the tenure 
of the mal lands was separate from that 
of the ghatwali lands, the said Baja 
Jagabandhu Bingh made default in tlie 
payment of the rent of the tenure of the 
mal lands for 181 ‘2-13 and 1814 F. B. 
(1907-8-9). 

The Plaintiffs brought separate suits to 
recover the rent of the sakl tenure* at 
Rs. 90-6-0 per yefar. The suit (No. 1214 
of 1908-9) was decreed on the 19th August 

1908 for .Bs. 104-1 0-9, and in execution of 
that decree the said tenure was sold on 
the 7th December 1908, and was purchased 
by the Plaintiffs-Appellants, who obtained 
a formal delivery of possession thereof on 
the 29th January 1909. 

The Plaintiffs thereupon instituted 
twenty suits in the Court of the Subordi- 
nate Judge of Purulia, and the' present 
oonaDlidaJled appeal arises out of nineteen 
of them. The material allegations in the 
plaints in all the suits are substantially 
the same. * The plaint in Suit No. 219 of 

1909 against Uma Charari Mandal and 
others may be taken as a sample of the 
nature of the present suits. 

The Plaintiffs stated that they had pur- 
chased the said tenure at a public sale held 


for arrears of revenue under the provi- 
sions of AH VTTI (B. C.), 1865, on the 
7th Decembelr^l90R, free from all encum- 
brances. Tlie Plaintiffs further stated 
that they had come to know tjiat tlie De- 
feilBants were in possession of certain 
lands appertaining to»the said tenure in 
which the Defendants claimed a mokurari 
interest. 

The Plattitif?g, claimed that the under- 
tenures held by tlie’Pefendants were en- 
cumbrances, and tliat the Plaintiffs were 
entitled to annul the same. Thay»there- 
fore claimed the following relief ; — 

(ka ) — that ike. Plaintiffs’ right by 
.auction-purchase in the manner alluded to 
above, be decreed in Mauza Raja Uli de- 
scribed in Bchedide (ga) below, and a 
decree lor khafi jjossesBion thereof may 
be given to tlie I’laintiffs by evicting the 
Defendants from possession ; 

(kha ) — that a decree may be given for 
costs in Court with interest ; 

(ga ) — that a decree may be given grant- 
ing any other relief that may be justly de- 
termined by the Court and w'hich .the 
Plaintiffs may recover from the 'Defend- 
ants. • 

The Dcfendant.s denied the claim of the 
Plaintiffs and they raised various pleas, of 
which tlic following are now material : — 

* (1) That the sale, held on the 7th De- 
cember 1908, was not a public sale, but 
a fraudident one, and that the Plaintiffs’ 
suit was therefore not maintainable. 

“ That the alleged inciimbranoes were 
in existence long prior to the creation of 
the sai3 tenure which the Plaintiffs had 
purchased, and that'they could not there- 
fore be annulled by the naintiffs.” 

(2) That the Plaintiffs are not entitled 
to khas possQssion of the lands held by the 
Defendants. , 

The first plea was upheld by a judgment 
of the said High Court, dated the Isl June 
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1914, iip the suits of the Plaintiffs were 
by the High Court without de- 
tennitt&g the remaining qyestions arising 
befone it. But the judgmlift of the High 
Court was reversed on appeal by an Order 
of His Majesty in Council in accordance 
with the judgment of the Lords of the 
Judicial Committee of the Privy Council, 
delivered on the 3rd June 1919, and the 
suits of the Plaintiffs i^ere.remittedl to 
the said High Court to*be disposed of ac- 
cording to law. The i^resent consolidated 
appe^ was brought from the judgment of 
the said High Court on remand. 

The suits were tried bj^ the Subordinate 
Judge of Purulia, who framed several 
issues of which the following are np^^ 
material : — 

■(6th) Did the Mauza mentioned in 
Schedule (ka) of the plaint constitute a 
separate tenure bearing a jumma of 
Rs, 90-6-0 per year? 

(6th) When did this separate' tenure 
come into existence ? 

,(9th) Are the Plaintiffs entitled to ob- 
tain khos possession of the Mauzas by 
ejecting the Defendants? Are they en- 
titled to have the encumbrances created 
by Sharup Ganjan Singh and Rajah Jaga- 
bandhu Singh set aside? 

The parties produced oral and documen- 
tary evidence, and after examining it Ihc 
said Subordinate Judge delivered one judg- 
ment in all the suits on the 21st March 
1910. 

He f6und the above issues against the 
Plaintiffs, and his findings may be sum- 
marized in ^the following veords 
” (a) There is abi^lutely no evidence on 
behalf of the |*laintiffs that originally there 
existed two tenures, one ghatwali be^ing 
a certain jama and another mal bearing a 
different and separate jama! 

(b) On the whole, I have not the least 
doubt that the incidents of the old tenure 


were completely altered and a tenaJicy 
was created on terms which did not govern 
the old one. On the whole, my finding is 
that the tenure which was sold in execu- 
tion of the decree for arrears of rent yas 
created on the fith March 1884 ^ by the 
ghatwali Ruffanama and it was an entire 
and undivided tenure.” 

In tlie result the learned Subordinate 
Judge held that orginally the mal tenure 
purchased by the Plaintiffs was not sepa- 
rate from t'he ghatwali tenure, and that 
the compromise of 1884 created two sepa- 
rate tenures. He accordingly made de- 
crees setting asides, the under-tenures 
which had been mad^ after 1884, and dis- 
missing the Plaintiffs’ claim to annul the 
under-tenures which had been created 
before 1884, and from those decrees, 
the Plaintiffs as well as the Defen- 
dants appealed to the District Judge 
of Manbhum, who delivered two judg- 
ments on the 30th September and the 
30th November 1910. 

The former was the principal judgment 
governing all the appeals. 

The learned District Judge affirmed the 
finding of fact at which the Subordinate 
•ludge bad arrived, and he concluded* hit 
judgment in the following words : — 

I agree, therefore, with the learned 
Subordinate Judge in finding that prior 
to the Ruffanama of 1884 there was only 
one tenure, of which this mal tenure 
which was subsequently sold, was a 
part 

It seems to me that this is purely \ques. 
tion of fact. What wa,B the intention of 
the parties to this document? There was 
in existence a single large tenure compris- 
ing villages claimed by the Zamindar as 
mal and by the ghatwd as ghatwali. 
What apparen% happened was that the 
parties, in order to avoid litigation, 
cided that this tenure was to be split 
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into three. The villages, which the 
Zamindar admitted to be ghatwali, were 
to be held by the ghatvM as ghatwali, 
the other villages being held as * 7 na/. The 
rent was increased, that is to say, cer- 
tain mdl lands were as^ssed to separate 
rent over and above the rent at which 
the original tenure had been held, and a 
separate rent was assessed for the maZ 
lands and for the ghatwali lands. On 
the whole, I agree with the gleamed Sub- 
ordinate Judge that the intention of .the 
parties 'to this document was to put an 
end to the existing confusion and dis- 
putes, by concluding the former tenancy 
and creating new tenancies in its place. 

I find, therefore, that the tenure which 
was sold for arrears of rent was a sepa- 
rate tenure and that it was created by the 
Euffanama in 1884. This finding agrees 
with that of the Subordinate Judge.*’ 

The learned District Judge therefore 
made decrees affirming the judgment and 
decrees of the said Subordinate Judge, and 
dismissing the appeals and cross-appeals, 
.and from those ‘decrees the Defendants 
appealed to the said High Court, and the 
Plaintiffs filed cross-objections. 

As already stated the High Court dis- 
missed the suits of the Plaintiffs by its 
judgment, dated the 1st June 1914, which 
has been reversed by an Order of His 
Majesty in Council, and which remanded, 
the cases, directing to the High Court to 
re-hear the appeals and cross-objections. 

On remand two contentions were urged 
befcsre the High Court on behalf of the 
Defendant, namely : — 

(1) That^the Courts below ought to 
have held that all the under-tenures 
created before the 2lth May 1905, or at 
tiny pate before the 4th May 1906, were 
{irotected and could not be annulled by 
reason the sale held on the 7th Decem- 
ber J908 ; and 


(2) That the Courts below were in error 
in making ‘a declaration that the Plaintiffs 
were not boryfid by the terms of the leases 
granted by Sharup Ganjan Singh, so far 
as the fixity of rent of the under-tenures 
wal concerned. 

The High Court delivered judgment on 
the 30th August’ 192,0. On the first point 
the learned Judges of the High Court 
affirmed the fiifding of the said District 
Judge in terms following : — 

' ‘ On the first poinf taken before us, the 
determination of the question of Vh© date 
of the creation of the tenure which was 
brought to sale ctn«the 7th December 1908, 
•is all important, and we have the concur- 
rdht findings of the two Courts below to 
the effect that the tenure in question was 
created by the Euffanama of 1884. If so, 
it would follow that tlie Plaintiff Com- 
pany who were the successors-in-interest 
of one of the parties to the said Euffanama, 
are only entitled to avoid as encumbrances 
such under-tenures as were created after 
the ,6th of March 1884.” 

With regard to the second point the 
learned Judges of the High Coubt were 
of opinion that neitlftr in the plaint nor in 
.the pleadings any question about the in- 
cidents of the under-tenure was rsrised, and 
that the only question before the Courts 
bdlow was whether in the events which 
had happened certain under-tenures were 
or were not liable to be annulled. They 
concludfed their judgment in the following 
words : — • » 

‘‘In the absence of a contest Jbetween 
the parties on the question of the incidents 
of the under-tenures in question, wo are 
unable to hold that it was open to tbe 
Courts below, dn the circumstances of 
these cases, to make the declbration they 
have made. In our. opinion the question 
of the incidents of the under-tenures 
created before 1884 must be Heft open. 
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The is that the decrees made by 

the Lower Appellate Court in the suits 
relatinp; to under-tenures crfhted after 6th 
Maioh 1884, must be confirmed and <he 
appeals must be dismissed with costs. As 
regards suits relating to under-teniVres 
created before ^h March 1884, the 
Plaintiff Company fails, and the suits are 
dismissed, the Defendants in those suits 
being entitled to their coa*^" throughout, so 
far as those costs vliave not already been 
awarded to them.” ' 

The said High Court made decrees ac- 
cordingly, and from those decrees the 
Plaintiffs have now appealed to His 
Majesty in Council. 

Hence the appeal to His Majesty in 
Council. 

Messrs. DeGruythcr, K. C. and Ken- 
worthy Brown for the Appellants. — The 
Appellants purchased the lands at a 
Court sale held under the provisions of 
Bengal Act VIII of 1865, and all under- 
tenures were annulled (secs. 4 and 16). 

The Eespondents had two kinds of ‘ten- 
ures, (1) mal and (2) ghatwali. 

The tenures were separate and distinct 
and had very different incidents ; moreover 
the rujfinama of 1884 did not in law create* 
the two tenures. The ghatwali tenure 
was in existence from 1799. 

Leelanand Singh v. Bengal Government 
(1) and Shamchand Kundu v. Brojonath 
Pal Chowdhury (2). • • 

The District Judge has misread the 
documejits and has held that you can treat 
a ghatwali and a mohurari tenure as the 
same thing. 

His findings are incorrect in law and 
the High Court were entitled to reverse 
them even oh second appeal. ‘ 

(1) 6 M. I. i. 101 (1865). 

(2) 21 W. E. 94j 12 Beng. L. B. 484 (P. B.) 

. (1873). 


Mr. B. Dube for the Eespondents was 
not called upon. 

Their Lordships’ Judgment was deli- 
vered by 

Lord SDMNEB.<^Their Lordships clo not 
desire to hear the Eespondents. The 
point arising for decision on this appeal 
is a short one. In the group of suits, 
which the Appellants brought in India, 
the question which, for the purposes of 
to-day, was the material one to be consi- 
dered was this : — At what date • is the 
under-tenure, of which they had become 
purchasers at a sale ufider a decree for rent, 
to be taken to have originated? 

It was in connection with a ptayer to 
have encumbrances cleared off that this 
question arose, and according to the date 
fixed, earlier or later, they would be able 
to clear off more encumbrance^ or fewer. 
Now to ascertain the date, at which a 
particular holding first began to be held 
as a definite holding, is essentially a 
question of fact, and must depend on evi- 
dence. • That evidendfe may - be, and 
naturally is, documentary, but the docu- 
ments admitted in evidence upon that 
question are really historical materials, 
and although they have to be construed, 
and if possible understood, they are not 
to be treated as involving issues of law 
.merely because they have to be construed. 
It is’ not as though they were being cons- 
trued as instruments of title, or were 
contracts or statutes, or otherwise the 
direct foundation of rights. « 

The Subordinate Judge, who tried a 
number of these suits, came to the con- 
clusion that the date at which the under- 
tenure purchased by the Plaintiffs had 
first arisen was the 6th March 1884. 
Some others were heard by the Munsif; 
who ciime to a contrary conclusion. They 
were all consolidated and dame before the 
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District Judge, and tbe finding of the 
District Judge affirmed that of the Sub- 
ordinate Judge, not in eTery respect upon 
the same grounds in detail, but substhn- 
tially upon the same lines. 

The case was then appealed to the High 
Court. When first it came before the 
High Court, that tribunal contented it- 
self with observing that tbe issues which 
are now before their Lordships raised 
questions of some nicety, and proceeded 
to dispose of tbe appeal upon a different 
ground, which need not be further enlarg- 
ed upon. That judgment of the High 
Court was brought before their Lordships 
and was reversed, and so the case came 
to be remitted to India to be finally dis- 
posed of, and on the second occasion the 
High Court dealt with the issues now in 
question, which they had previously said 
little about, and briefly concurred in the 
view taken by the District Judge. 

Now if the question before the District 
Judge was one of fact, admittedly there is 
an end of the matter. The District Judge, 
having to fix a date, fixed this particular 
date as being the date at which a certain 
ruffinama or compromise was arrived at, 
under circumstances which are not very 
clear, for no oral evidence was called, but 
which he thought he could sufficiently 
infer from the contents of tbe ruffinama 
and from some previous documents of 
earlier date. He came to the conclusion 
that there was at that time a dispute, the' , 
gist of which was, whether the tenant 
was right *n claiming that all the land of 
which he was in possession was held on 
ghattoali tenure,* or whether the Zamin- 
dar was right in contending that but a 
small portioii of that land was held on 
ghatwali tenure and the rest wsas really 
‘>udl land. This is the dispute which was 
compromised in the ruffinama: and the 
ooncdosion whidi the District Judge, 


agreeing therein with the Subordinate 
Judge, arrived at was that upon that oc- 
casion the parties ^dqlvetl this dis})ute by 
deciding that the amount ot. ghatwali laud 
was less than it was claimed to be > and 
that, in Addition to what was admittedly 
mol land, some further land should be re- 
garded as and held as mal land, and so the 
matter ended. Thereupon, he held that 
it was from that date;''%nd in consequence 
of that compromise, that -Ahe present 
ynder-tenure relating to some of these mal 
lands, of which the Plaintiffs were the* 
purchasers, came into existence as a se- 
parate tenure. There* had been produced 
a series of documents of earlier date, 
which iff is not necessary to go through — 
they are of varying characters, and it must 
bo admitted that they are scarcely lumin- 
ous as to their purport. It cannot really 
•be suggested from these previous docu- 
ments when the alleged separate ghatwali 
tenure or the alleged separate mal tenure 
.caine into existence. As to the latter, 
it is hypothetically said to begin about 
1834, and as to the former, it is said to 
have been in existence at least as early 
as 1799 ; but these docuAents are only 
fragments, and by- no means copious frag- 
ments, of a long chain of documents of 
various kinds, which must have existed at 
one tinde or another, and, they like the 
ruffinama, are documentary evidence of 
the point in dispute from which the Dis- 
trict Judge had to draw his own conclu- 
sions. • 

It is clear, jtherefore, that, unless it mm 
be shown that he has misdirected! himself 
in point of law in dealing with this ques- 
tion of fact upon this evidence,* there is 
no ground for appealing from his decision 
upon the questiom of fact, and frdm thq 
judgment of the High Court* upon it. 
The suggestion is that it can bo made to 
appear olearly from the construction of tbe 

13 
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dpcpmon^ prior to the ruffinama, that the 
pisMent tenure can be dated earlier than 
rite 6th March 1884. That appears to their 
Iiotdehips to bp nothing but a contention 
tSiat .a different conclusion of fact might 
hdve been drawn from those documents. 

The other ‘Way of putting the matter is 
to say that on the constmctlhn the 
niffinama itself, it negatives the view 
t^en that this upJer-tenure was first 
(Seated at th^t' date. Their Lordships do 
A(4 wish to be ‘understood as agreeing witlj 
•that view of the contents of the 
ruffinama, but again the construction (rf 
it is merely the weighing of a particular 
piece of evidence expressed in that parti- 
cular form. Their Lordships are unable 
to see that there has been any error in 
law on the part of the District Judge and 
ai rile High Court, and that being so they 
neither desire nor are entitled to criticise •• 
the merits or otherwise of the conclusion 
of fact'. 

The result being that this is a pure 
question of fact which has been determined 
in India by tribunals whose judgment 
must be final, nothing remains but to dis- 
miss these appeals with costs, and their 
Lordships will humbly advise His Majesty 
acccHrdingly. 

Solicitors: Messrs, Burton Yeates d- 
Hart for the Appellants. 

Solicitors : Messrs. Watkins dt Hunter 
for the Bespoudents. 

a. D. M. 


(CIVIL APPBLLATS JURISDHmOH.], 
Appeal fbom Appellate Dborbi 
No. 622 OP 1922. 

' ^ Absvl BiAEnf Ehav 

Gbbavbs, J. GsAin>«Bi End ore., 

OHAKBAVABTiy J. Pkintiffiv ApfeUmts, 

1924, 9. 

Hoard, 1, May. . Elabi Bascha She 
Judgment, 9, June, and (Hnuv Delendania, 

Re^endeats. 

Pnsumptiote’ ptmaaent tmumey, rf w mrt t 

iMemary to raito—Prvnaijplu vfdn vMoh nteh prt- 
lumption it raittd— Question of lav — Second appeal 
— Non-agricultural tenancy before Tremefer of Pro- 
perty Act—Dwdling hmee vith mud voile and tiled 
roof covered vith thatched ohaW, puecA etaire, 
gateway and privy equated within Municipality-^ 
Origin of tenancy not vnknovn~A$eenee of written 
lease— long poeeeeeion — Suooeeeion— Uniform pay- 
ment of rent— Permanent pucoa huHding, if neeee- 
eary to raise presumption of permanent tenancy — 
Tenancy in absence of proof of dfflnite terms of 
permanency, if from year to year. 

In a suit for ejectment of the Defen- 
dants from their homestead situated 
within a Municipality , the facts found 
by the Courts belgw were : 

(1) The tenancy was 44 or 45 years old, 
the lands being let out by the Plaintiffs’ 
mother to the Defendants’ father for 
dwelling purposes, and its origin was not 
unknown. 

(8) Uniform payment of rent at the 
rate of Rs. 6-10 as. per year. 

(3) There was one case of succession to 
the Defendants from their father. 

(4) Defendants’ father built a house 
with mud walls and tiled roof, oner 
which tihere were thatched chalas, and 
also constructed a pucca staircase and a 
pucca gateway. The Defendants con- 
structed d puooa privy. 

Upon these facts the Munsif Md (hsA 
the struiiures were not of . a substaniid 
character and the Deftnffan^ faSii^ ^ 
estabUsh that the tenap^ ^ 
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n«»t owe, md ^ve the PhivUffs a de- 
vree for ejectment. Upon appeal the 
Subordinate Judge held that the struc- 
tures were of a substantial character and 
the facts justified the presumption of 
permsmepey of the tenancy, and he 
therefore dismissed the Plaintiffs’ suit. 
Plaintiffs thereupon preferred this seebnd 
appeal: 

Held — That upon the factsjound there 
were no substantial pucca buildings' on the 
land, and the presumption of permanency 
was not justifiable. 

In order that the presumption of perma- 
nency may be drawn it must be estab^sh- 
ed that the origin of the tenancy must be 
unknown and that substantial pucca struc- 
tures must be built without objection by 
the landlord. 

Mohabam Chabbasi V . Telamdddin 
Khan (13)* not followed, 

Pucca stairs and pucca privy within a 
Municipality are not structures which a 
reasonable landlord can object to so long as 
the tenancy subsists. * 

The fact that the tenant is allowed to 
continue in possession of lands for genera- 
tions, without alteration of rent, is of com- 
mon occurrence in this country and is 
usually attributable to the reluctance of the 
landlord to eject a tenant from his home 
so lotng as he does not make himself ob- 
jsetianable and regularly pays his rent. 
More forbsarame to enhance the rent or 
sjeet the tenant, where the right exists, 
means t^tking\ 

Held^dso — That the tenancy in the ah- 
ssnae of proof of, any definite terms of 
per ma ne nc y would be at best one from 
V*ar. to jfsifiP 

1^0. W.H.8874 a. 0 . 16 Of ^ 

Kot«.— Bm the oMe d Shurmhi 
orii. j. «. 


Absence of a written lease could not m- 
prove the position of the tenant because he 
must know under sjJhat terms he held the 
land of his lessor. * - 

Held further — That the circumstances 
of each case must dStermine^ whether the 
presumption of permanency should be 
made or not. 

The question* as-.- to whether upon 
the facts found the presumption of 
permanency can be raised is a question of 
law and is open to correction in secop/d 
appeal. 

Before the Transfer, ,of Property Act 
there was no statute dealing with home- 
stead land as distinguished from agricul- 
tural land. No person after the Transfer 
of Property Act came into operation can 
claim to hold a permanent tenancy in what 
, is called bastu land unless it was created 
by a written and registered lease. 

In respect of a non-agricultural holding 
created before the Trarisfer of Property 
Act, the tenant must prove the nature and 
extent of the interest which the landlord 
granted to him and thereby put a limita- 
tion to his own rights. • 

In> such cases where the terms of 
the original tenancy cannot be direct- 
ly proved, the inference of perma- 
nency of the tenancy .is made upon 
two broad principles: (I) The ^st 
principle is, that in cases where the 
, origin of the tenancy is unknown and its 
inception is lost in antiquity the principle 
of a lost grant is invoked by the tenant and 
from the conduct of th^ parties and the 
surrounding circumstances the fiourt is 
asked to presume that the tenancy was a 
permanent one. The conduct of the land- 
lord in recognising succession, transfer 
and in standing by when pucc& buildings 
have been raised upon the land are mainly 
rsJAeii on fn finding out tH# tarns of the 
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lea$e at its inception. (5) The second 
principle is that of equitable estoppel 
against the landlord* , shewing that the 
lease was a terminable one. 

Decided cases shew the existence of the 
following elements»in order that the pre- 
sumption of permanency o', a. tenancy may 
he thus raised,: — (1) The origin of a ten- 
ancy for residential purpose must be un- 
known; (H) existence of permanent pucca 
buildings ort the lands built long before 
any controversy arises and that to the 
* Unowledge of the landlord ; (3) uniform 

payment of rent; (4) recognition of suc- 
cession and tran^fir by the landlord. 

Absence of cither of the firsts two ele- 
ments will be ordinarily fatal to any claim 
of permanency on the theory of a lost 
grant. Absence of the 3rd and the 4th 
elements usually will raise difficulties in 
the way of raising the presumption, but 
may not be decisive if there are other cir- 
cumstances in aid of the presumption. 

The case-law on the point reviewed. ' 

This was an appeal preferred on tlie 
28th of February 1922 against the decree 
of Babu Srish /Chandra Banerjee, Subordi- 
nate Judge of Zillah Kajshahye, dated the 
28th of November 1921, reversing the de- 
cree of Babu Nagendra Chandra Ganguly, 
Additional Munsif of Bampur Boalia, 
dated the 18th‘ of September 1919. 

The facts of the case appear from the 
ju^ment. 

Ba\u Bireswar Bagchi for the Appel^ 

lants. 

• Babu Radhika Ranjan Sdha for the Ees- 
nondents. 

The Judgment of the Coubt was as 
follows : — 

Chaei^vabU, J. — This is an appeal 
by the Plaintiffs and the question raised 
in this appeal is whether upon the facts 


Baesha ShA. 

found by the lower Appellate Court, the 
presumption that the tenancy is a perma- 
nent onb is correct in law. The Munsif 
held that the presumption did not arise 
but the Subordinate Judge has held that 
it did. The facts shortly stated are 
these : — 

•Plaintiffs are the owners of a kaimi 
mokurari jote and the land in suit is a 
piece of bastu land situated within the 
Municipality of the town of Eajshahye * nd 
was let out to Golab Saha, the father 
of the Defendant, about 44 or 46 years 
by fbe mother of the Plaintiffs ap- 
parently for ' dwelling purposes. Plain- 
tiffs served a notice to quit on the De- 
fendants and after the expiry of the term 
bring this suit for khas possession of the 
lands, giving the Defendants the option to 
remove the houses standing thereon, 
which the Plaintiffs allege, are of an un- 
substantial character. 

The defence of the Defendants inter 
alia was, to quote the words of the learned 
Munsif, “ that the Defendants and their 
predecessors-in-interest having resided on 
the disputed land for a long time by erect- 
ing pucca and kuoha structures on pay- 
ment of a uniform rate of rent and the ten- 
ancy having been treated as heritable, 
the jote in suit is a kaimi mourashi moku- 
rari one.” 

The facts found by the Munsif were 

” (1) That the tenancy was 44 and 45 
years old and its origin was not unknown. 
(2) That the rent paid was uniformly 
Es. 5-10 as. per year. (3) Thit there was 
one case of succession from Golab to the 
Defendants. (4) That p^olab Saha, father 
of the Defendant, built a house with mud 
walls and tiled roof, over* which there 
were thatched chalas. Golab also con- 
structed pucca staircase for the house and 
a pucca gateway. This house, which 
has bqen described*a8 a motatoghar. by 
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Defendants’ witnesses, fell down in the 
great earthquake in 1304 B. S. The 
pucca gate was also de^royed by the 
earthquake. At present only* the pucca 
steps of the morataghar exist. It is also 
established by the evidetice of P. W. No. 4 
tjjiat the Defendants constructed a pucca 
privy on the land 7 or 8 yeass ago and 
that the privy is still in existence. The 
question is whether the structures raised 
by the Defendants and their father can 
be called substantial structures. I apa of 
opinion that the house built by Golab 
Saha .cannot be called a substantial struc- 
ture as the roof was not a puc^a one but 
was covered with mud and required the 
protection of thatched chalas.” 

On these facts the Munsif held that the 
Defendants have failed to establish that 
the leas© was a permanent one. The 
Munsif further pointed out that there was 
no allegation by the Defendants that the 
lease was a permanent on© at its incep- 
tion. 

On appeal by the Defendants, the 'Sub- 
ordinate Judge Has reversed the Munsif’s 
judgment and held that the facts justified 
the presumption of permanency of the 
tenure. As to the facts, the learned Sub- 
ordinate Judge has agreed with the 
Munsif as to his findings under heads 
1 to 3 and although there is no difference 
of opinion as to the nature of the struc- 
tures on the land the learned Suhordinate 
J" udge says that — ‘ ‘ As the land was let out 
for building, the presumption is that in 
its'inception the holding was not a tem- 
porary holding. In the next place, it 
appears that Defendants had a morata- 
ghar^ t.e.« house with mud walls and tiled 
roof, * over which there were thatched 
ehaUu with pucca staircase and pucca 
gateway. There is also a pucca privy. 
Thts learned Munsif. says that the joivy 
was eonslaracted without the knowledge of 
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the Plaintiff. I do not agree to that 
view. 

“ I am satisfied upon the evidence that 
Plaintiffs had knovdedge of the existence 
of the pucca privy. In my .opinion all 
tlfese structures are of a substantial 
character.” » 

The Munsif hold that the Defendants 
gave no evidence *as regards the actual 
cost incurred iu, constructing the house 
and other structures. The learned Sub- 
ordinate J udge has not said anything as re- 
gards this matter. The Munsif held that 
the structures were not of a substantial 
character, but .tlje Subordinate Judge on 
the same facts says : In my opinion all 
these structures are of a substantial 
character.” There were no pucca build- 
ings on the land ; pucca steps and a brick- 
built privy within a Municipality are not, 
in my opinion, structures to which any 
reasonable landlord could object, so long 
as the tenancy subsisted. 

As I have already observed the ques- 
tion raised in this appeal is, is a presump- 
tion of permanency of the tenancy justi- 
fied upon the facts found by thi^ learned 
Subordinate Judgi. The question thus 
raised is a question of law and is open to 
correction in a second appeal. 

The learned Subordinate Judge has 
mainly based his judgment upon the cases 
of Beni Madhub v. Jai Krishna (1) and 
Durga Prosad v. Brindabun (2) and the 
case of Nabu Mondal v. Cholim MuUik 
(3) and he concludes by a Iiare reference 
to the cases of Upendra Krishna v. Ismail 
Khan li) anJ Nilratan v. Ismail ichan (6). 

Upon the question now at issue there 

(1) 7 B. L. B. 162 1 13 tf. B. 406 (1869). 

(2) 1 B. L. B. 169 j 16 W. B, 274 (1871). 

(3) I. L. B. 26 Oal. 896 (18V). 

(4) L. B. 81 1. A. 144; 8. 0. 1. L. B. 82 Oal. 
41 1 8 0. W. N. 889 (1904). 

(6) L. B.:S1 1. ^ 149; 8. 0 . 1. L. B. 88 OaL 
61) 8 0. W.N. 896 (1904), 
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are nonius cases of this Court aod a 
numbei* ik decisions of the Judicial Cozu- 
nasttee of ' the Privy Council/ It is some- 
what strange that the learned Subordi- 
nate Judge has not noticed them. It is 
indeed true that the cases are so many 
that it is neither , possible nor profitable 
to refer to so many cases, but it seemS to 
.me that the case of fieni Madhvib y. Jai 
Krishna (1) is hardly of any assistance 
in this matter. ^Sir *^ames Peacock 
when dealing with the question as to the 
permaoi^ncy the tenancy observed that 
“the evidence showed that pucca build- 
ings had been erected, and that the land 
had been held for upwards of 35 years and 
had descended from father to son, and the 
kabuHyat showed that the tenures were 
not merely of a temporary nature ” and 
further on he said “ that in equity the 
Plaintiff was not entitled to turn the De- 
fendant out of the land, because he stood 
by, and saw the tenants erecting pucca 
buildings on the land without any objec- 
tion whatever. If be allowed the De- 
fendants to erect pucca buildings upon 
the land without objecting, it appears to 
me that he was bound in the same way lu 
equity as if he granted them a pattah 
with the privilege of building pucca house 
OB the land.” The decision in this case 
was based upon the terms of the lease 
and upon the principle of equitable 
estoppel. The question is different here. 

As to the case of Durga Prosad v. 
'^rindabun (2) the passage quoted by the 
Subordinate Judge^ shows that the main 
. ibci which was relied upoip was that the 
Jtand “ was not given for any tempwary 
pnijKMe.'' What these words were ac- 
jtoa^ intended to mean it is impossible 
to find oq^. At any rate there is no 

0) 7 n.'X«. %. 152 « 12 W. It. 406 (1869). 

t2) 7S.t<.It. lOOatp. 184) 16 W. B. 274 

am- 


finding as to the purpose preoisefy for 
which the lease was created «t its husep- 
tion and the main qaestkm ndsed «Bd 
decided Was that (d the transfecshility of 
the tenancy. 

The case of Kahu Mondal y. Chothn 
Mullik (8) is helpful in so far as it 
us a list, of most of the cases then OTail- 
able. Tbe view of the learned Judge 
referring the case to the Full Bench was 
against the raising of a presompitimi eff 
permanency merely upon lomt oosupa- 
tion and ultimately the refraeiwe fell 
through without any dedsion tiie 
Full Bepch on the points referred to it. 
The cases of Upendra Krishna v. Ismail 
Khan (4) and Nilratan v. Ismail Khan (6), 
which, as I said before, were only men- 
tioned by the Subordinate Juc^e, have 
no application here as I shall show later on. 

The learned vakil who appeared fw the 
Appellants submitted that the facts found 
do not justify the pfieeumpition and re- 
ferred us to tbe cases of Lola Beni Bo/m 
V. Kundun Lai (6). Narasayya v. Baja of 
Venktttagiri (7), Secritary of State v. 
Luchtneshar Singh (S), J. 
ecale v. Sarat Chandra (9), Saturatnam 
V. Venkatachela (10) and Naiina/pUbU ▼. 
Bamanathan (11). The learned isalol 
for the Appellemts argued that in tire pre- 
sent case tbe origin of tite tenant was 

(3) I. L. B. 25 .0al. 896 (1898). 

(4) L. B. 31 1. A. 144t 8. o. I. L. B. 81 CW. 
41 1 8 0. W. N.!;889 (1864). 

(6) L. B. 31 L A. 149i .a. c. I. L. B. «2 CM. 
eii 8 0. W.N.896(19Q4). . « 

(6) L. B. 26 1. A. 68t s. o. L Ja B. 21 AU. 
406{ 3 0. W, N. 602 (1899). 

(?) 1. L. B.<87 HM. t (1910). , 

(8) L.£.lei.Aiais. a LJU B. SfAMi 

(9) 8 0. W.B, 126 , (1902). 

(10) 1. B, trt A.'7et 8. 0. LI,. B. 42 
627} 220. W. N. 486 (1919). 

ai) Ii.B.«tI.sA..28 220. ilK 
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buil^ngs on the land, therefore there was 
no justification for raising the pre8Uinp> 
tion of permanency of the tenure. The 
learned vakil fin* the Bespondents, in 
additum to the cases qu&ted by the Sub- 
ordinate Judge, cited the following 
cases : — WUliam Grant v. Mrs. Itobin^on 
(12) and Moharam Chaprasi v. Telamuddin 
Khan (Id) and contended that the facts 
found in the present cash brought it with- 
in the principle laid down in these cases. 

As I have already observed the cases on 
the point, as one could expect, are not 
only many but are not easily reconcilable. 
In these circumstances it may be said, 
if that can be said of a question of law, 
that the circumstances of each case must 
determine whether the presumption 
should be made or not as it is impossible 
to give any exhaustive enumeratioh’ of 
the facts which shall or shall not justify 
the presumption to be drawn. 

I shall endeavour to find out from sqme 
of the leading cases and the general 
law what are *the principles upon 
which the Court has proceeded in decid- 
ing the question now raised. I must not, 
however, be understood to attempt an 
exhaustive analyeda of all the casea. 

I shall now briefiy refer to some of the 
pmciplee which underlie a question of 
this nature as between landlord and ten- 
mt and 1 am here speaking only of the 
non-agricultural holdings ereated before 
the Transfer of Property Act of 1882. 

When a tenant daiius to hold land as 
a tenant under the landlord, the tenant 
must prove, the nature and the extent of 
the interest which the iandloid, the owner 
of the full rights, granted to him and 
theeebj pot a Umitatian to hie own 

m l)O.W.N.84e(190Q. 

'(m a. A U ID. H ISO 


rij^te. Ip this connection I shall quote 
a few passages from the decision of Ixad 
Hobhonse m* the case of Socretafy of 
State V. Luohmeshdr Singh (8). His 
Lordship says:— "The Government un- 
doubtedly {u« tenants, of the Darbhanga 
Raj, It is fw them to show why the 
landlord may not recover his property, 
and they ,can only do that by proving 
that tliere is solhe , agreement between 
them and their landjord that they shall 
have something more than the pidinttfy 
tenancy-at-will or from year to year. All 
they offer is some conjecture of such an 
agreement founSeS simply on their long 
possession at a uniform rate of payment. 
If we could not find out the origin of 
these things there would be strength in 
that argument, but as the origin of them 
is known the argument loses its force. 
In fact the possession is not difificult to 
explain in other ways. It is not the 
business of the Plaintiff to explain the 
possession, it is the business of the De- 
fendant to show that it leads to the in- 
ference of a p>erpetual tenancy.’^ The 
J udicial Committee ^referred to this case 
and re-stated the law in these words 
That permanent right of occupaztey 
can only be obtained by a tenant by cus- 
tom or by a grant from an ownear of the 
land who happens to have power to grant 
such a right or under an Act of: the Lagia- 
lature.’’ NainapiUai v. Bamanatkan 
(11). No person can, after the^Transfer 
of Property Act came into operation, 
claim toehold s^permanwt tenancyin what 
is called bastu land junless it was (Seated 
by a written and registerq^ lease. It is 
common knowledge that npmeiipus leases 
of the class, we are dealing with now, wese 

(8) L.k.iei.A.eatp.;i! a 0 . L i<. B. 
le cu. m (ises). 

til) l..lk«lI.A.«S(Up.«l(S.AS8 ft. IRi 
K-eofl oasiui. . 
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aaicl axe daily created in Bengal more 
especially in the towns, ai^d one may 
-safely say that 60 years baok and there- 
after written leases Bad come into gene- 
ral use and except under special drcum- 
stanoee, no tenant ^would consider it safe 
to take a permanent lease without a regis- 
tered deed evidencing the demise, parti- 
cularly when the tenant paid substantial 
premium, or intended *to spend large 
sums on the land for building and other 
purposes. The granting of a permanent 
right in* land is a matter of considerable 
importance and usually is evidenced by 
appropriate deeds. The Transfer of Pro- 
perty Act must have had regard to the 
habits and practice of the people of Bengal 
when it was made applicable to them. 
Before the Transfer of Property Act 
there was no statute dealing with home- 
stead land- as distinguished from agricul- 
tural land, as to which numerous statutes, 
beginning with the regulations passed at 
the time of the Permanent Settlement, 
down to the parsing of the Tenancy Act in 
Bengal in 1885, regulate the relationship 
between the landlords and the tenants. 
There are numerous judicial decisions 
with reference to agricultural land and. 
they have no direct bearing on the ques- 
tion now at issue, * 

The cases, some of which I shall pre- 
sently discuss, proceed upon two broa4 
principles and some of them rely upon a 
combination of both, whenever the infer- 
ence of permanency of the tenancy has 
. been made in favour of the tenant when 
the terms of the original tenancy could 
not be directly proved. The first prin- 
ciple is, that in cases where the origin of 
the tenancy^is unknown, and its inception 
is lost in antiquity the principle of a lost 
grant has been Invoked by the tenant and 
from the ponducJ of the parties and the 
SQirounding oiroum^noes, the Court has 


been asked to presume that the tenancy 
was a permanent one. The conduct of 
the landlord in recognising succession, 
transfer and in standing by when pucca 
buildings have been raised upon the land, 
have been mainly relied on in finding out 
the terms of the lease at its inception, c 

The sdtond principle relied upon is that 
of equitable estoppel against the landlord, 
from showing that the lease was a ter- 
minable one.r 

The first of those principles was relied 
upon by the tenant in the case already 
cited and reported in Secretary of State v. 
Luchmc^iar Singh (8). Their Lord- 
ships refused to draw the inference 
although in that case the lease was 
created in 1764 and one uniform rent was 
paid for 80 years before the dispute 
arose. This principle was also relied 
upon by the tenant but this Court re- 
fused to draw the inference in the fol- 
lowing cases : — 

In the well-known case of Prosunno 
Goomaree v. Rutton (14), Sir Eichard 
Garth on a careful consideration of 
the earlier cases, laid down the law 
in the following words: — “ The truth 
is that the terms of a holding as 
between landlord and tenant must 
always be matter of contract either 
expressed or implied,” then again, there 
is no law, of which we are aware in this 
country which converts a holding-at-will 
or fi;om year to year or for a term of years 
into a permanent tenure merely because 
the tenant without any arrangement with 
his landlord chooses to build^ a dwelling 
house upon land demised.” • 

In this case the Defendants, their 
father and grand-father bad Occupied the 
land for fifty or sixty years and used it ad 

(8) B. 0 . 1 , u B. 16 OaL 

^ 223 a6B0). 

a4) I.L.B.8Cel,696^2?7M 
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i homestead ooDBisting of a house and 
trees. Sir Richard Ganth refused to 
draw the inference of permanency* in this 
case although the origin of the tepancy 
was unknown. « 

This case was followed in a number 
of dhbsequent cases and I shall .^fer to 
some of them only : Tatakpada Ghosal v. 
Shyama Charan Napit (16), Prosanna v. 
Jagannaih (16) and Rakhgl Das v. Dino- 
moyi (17). In these cases the* Court re- 
fused to presume the permanency of the 
holding. 

In the cases, which i shall next discuss, 
the principle was relied upon and the 
Court drew the inference in favour of the 
permanency of the tenancy. I have al- 
ready discussed the case of Beni Madhuh 
V. Jai Krishna (1). In the case of Pro- 
sanna Kumar Chatterjee v. Jagannath 
Bysaok (16), Sir Richard Garth discussed 
some of the cases and distinguishing the 
case of Prosunno Coomaree v. Button 
(14) held at p. 30 : “ No doubt *if 
land is let for building pucca houses 
upon it, or if the tenant with know- 
ledge of the landlord does in fact 
lay out large sums upon it in buildings 
or other substantial improvements, that 
fact, coupled with a long continued enjoy- 
ment of the property by the tenant or his 
predecessors-in-title might justify any 
Covai in presuming a permanent grant, 
■especially if the origin of the tenancy could 
be asoertained. But the mere dir- 
eumstance of a tenant occupying buildings 
upon pK^rty would not justify such pre- 
sumption, unless it could be shown that 
they were er^ted by him or his prede- 
MMSOrs, beeau^ a landlord might let pro- 

a) 7 B. L. B. 152 ;S12 W. B. 48» (1869X 
(H) i. Xb B. 8 OML OK ( 1877 ). 

05) »«, 

(1^ 10 0. L. K » 0881). 

07) 1.4k fk BOS 0881). 
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perty of that kind in the same way as 
agricultural land, at will, or from year to 
year.” In the* case of Qangadhar Sikdar 
V. Ayimuddin (18), Sir Richard Garth 
agaii> distinguished the ease of Prosunno 
Coomaree v. Button (14)^ and held that 
(at p, 962) — “ It was apparently let 
upwards of sixty yeafs ago for building 
purposes; because it is found that, after 
the grant (whatever it* ^as), these build- 
ings, which are of a substantial character, 
were erected some sixty years ago by the 
Defendants’ ancestors, and that they and 
their ancestors hfjv^ lived there ever 
since. Under these circumstances we think 
that, the Court below were at liberty to 
presume, if they thought fit, that the land 
was granted for building purposes, and 
that the grant itself was of a permanent 
character." These two cases might be 
considered as laying down the "principle 
clearly and definitely. These cases were 
followed by Sir F. Maclean, C. J., in the 
case of Grant v. Bohinson (12) and the 
circumstances from which the inference 
was drawn were that " the original nature 
of the grant was unknown, the Defendants 
were tenants on the land and were in 
occupation for nearly sixty years and that 
they raised substantial structures on the 
land and the grant was for the purpose 
of residence." These cases really settled 
the grounds upon which such a presump- 
tion in favour of the tenant may b<^ drawn 
and the subsequent cases whiqh followed 
•these cases stressed the facts that the 
origin of the tehancy must be unknown 
and that substantial piicca structures must 
be built without objection lojSg before the 
controversy* arose. The present case does 
not come within the piindpl# so laid 
down. 

08) 11 0. W. K. 248 090^. 

04) I.lbB.8CU.68e0^ 

*08) L L..B. 8 Osl. Seo '0882), 
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, In case of Mohnram .Chaprasi v. 
Te^it^vddin Khan (13j^, ^heir Lordships 
fotmd that the origin of 'the tenancy was 
unknown, the rent never varied, the land- 
lond treated the tenancy as heritably and 
t!^t. the land was let out for residential 
purposes and relied upon the authority of 
a number of cases both of this Court and 
of the Judicial Committee. . Their Lord- 
shrips summed up as “follows : — “ There 
c^ be no doubt ^Jiat in view of the deci 
sion^o^ this Court in the cases of Dinen- 
dra V. Tituram (19) and Winterscde 
V. Sarat Chandra (9) and of the Judicial 
Committee in the cases of Gopal Lai v. 
Taluk Chandra (20), Dhunput v. Goo^^n 

(21) , Ram Chandra v. Jugesh Chandra 

(22) , Suttosurrun v. Mohesh Chandra (23), 
Upendra Krishna v. Ismail Khan (4), Nil- 
ratan v. Ismail Khan (6) and Naba 
Kumari v. Behari Lai (24), the inference 
is irresistible that the tenancy in its in- 
ception was of a permanent character. 
The Subordinate Judge himself indeed 
would have arrived at the same conclusion 
but for the error into which he fell when 
he assumed that {jo bring a case within 
this rule, it was essential to establish that 
there were permanent structures eta 
the land. But the decision of the Judi- 
cial Committee in Naha Kumari v. Behari 
Lai (24) shows conclusively that although 
the presence of permanent structures on 

J4) L. B.|31 I. A. 144; 8. o. I. L. B. 32 OaU 
4t , 8 0. W. N. 889 (1904). 

(6) t. B. 31 1. A. 149 : 8. c. 1. L. B. 32 CaU 

. 61; 8 0.W. N.|896^(1904),, 

8 0. W. N. 166 (1903). 

(13) 16 0. W. N.*667 : 8. c. 16 C. L. J. 220 
(Wll). 

(19) I. L. B. 30 Cal. 801 (1903). 

(20) 10 M. I. A. 183, 191 (1865). 

^1) •il M. I. A. 438 (1867). 

C22) 12 L. B. 229 (1873). 

12 M. I. A. 263 (1868). 

(2A) I. la B. 84 Oal. 902 : 8. c. 11 0. W, N. 
860] 6 0. L. J. 122 (P. 0.) (1907). 


the land may be a very important factor, 
it is by no peans essential to establish 
that the tenancy in its inception was of 
a permanent character.” 

This case fo;r the first time definitely 
held that a tenancy in homestead land, 
without any substantial structures built on 
it by t^e tenant, may be presumed to be a 
permanent tenancy even in the absence of 
any admission by the landlord, or any 
circumstance importing permanency of 
tenure. 

The cases cited in support of that view, 
it is respectfully submitted, lend no sup- 
port to that proposition. The first case 
cited is the case of Dinendra v. Tituram 
(19) and relates to a question of apportion* 
ment of compensation money and has 
little to do with question now in issue. 

The next case of Winterscaie v. Sarat 
Chandra (9) was decided, on the ground 
that the landlord was aware of a kobala 
and of a pattah, from the terms of which 
the Court presumed that the landlord was 
bound to recognise thp permanency of the 
tenulre. The next four cases are deci- 
sions of the Judicial Committee in which 
the question of the permanency of agricul- 
tural tenures was discussed and decided, 
and, as I have shown before, this dass 
of tenancy stands upon a different footing 
altogether. The case of Nilratan v. Ismah 
Khan (5), which is next referred to, deals 
no doubt with tenancy in homestead land, 
but in that case the head-note itself shews 
this '' that the execution and exchginge of 
the pattah and kabuliyat shew know- 
ledge and recognition on the landlord's 
part of the transmission 'of permanent 
rights.” Obviously this case has nothing 
to do with the proposition under consi- 

(6) L. B. 81 1. A.. 149t 8. a. i. B, 82 CU. 

61*1 8 0. W. lir{B96 (I9(>4^.' 

(9) 6 d. W. K. 156 (19(^. 
a9) 1. LB. 80 00.801(1808). 
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deration in this case. The last case of 
Naba Kutnari v. Behari Lai (24) deals 
also with an agricultural tenure and the 
decision is mainly based on an ad^nission 
by the landlord. It seems to me there- 
fore the case of Moharam Chaprasi v.. Tela- 
muddxn Khan (13) went Beyond the role 
whieh had been adopted by the leading 
cases which I have already discussld, and 
they show that in these casies permanency 
was presumed on the theory of a lost 
grant, * • 

The fact that the tenant is allowed to 
continue in possession of lands for gene- 
rations, without alteration of the rent, is 
of common occurrence in this Country 
and is usually attributable to the reluct- 
ance of a landlord to eject a tenant from 
his home so long as ho does not make 
himself objectionable and regularly pays 
his rent. Mere forbearance to enhance 
the rent or eject the tenant, where the 
right exists, means nothing. If transfers 
are made, describing the tenancy us 
permanent, and the landlord recognises the 
transfer, then the landlord allows creation 
of evidence by conduct, otherwise trans- 
fer of tenancy of homestead land would 
also be ordinarily no evidence of i)erma- 
nency of the tenancy. 

The building of pucca houses and thai 
to the knowledge of the landlord is evi- 
dence of the assertion of the tenant of his 
belief that the tenancy at its inception, 
which is unknown, was permanent. In 
this connection, no question of estoppel 
or acquiescence arises, the case depends 
upon the principle of inference of ' the 
term of a lost grant. 

The second principile, namely, of 
estoppel agunst landlord, the Privy 

(18) 16 0. W. N. 667 : >. c. 16 L. L. J. 220 

aMi). 

W) I.fi.ll.84a»l. 902 ; 8. 0. 11 0. W. N. 

868| 6 a Xh J. 182 (F, C.) aflOT). 


Bakbha SAa. 

Oouncil deals vdth m the case of Beni v. 
Kundun (6)._ The decision runs thus ■. — 
“ In order to praise the equitable estoppel 
which was enfcJrced against the Appel- 
lants by both the ' Appellate Courts 
belo^, it was incumbent upon the Ees- 
pondents to show that the conduct of the 
owner, whether consisting in abstinence 
from interfering or » in active inter- 
vention, was sufficient to justify the legal 
inference that they hfid by plain impli- 
cation contracted that ?he right of ten- 
ancy under which the lessees origmally 
obtained possession of the land should be 
changedi into a p>erpetual right of occu- 
pation. ’ ' 

“Their Lordships have had no diffi- 
culty in coming to the conclusion that the 
Eespondents have failed to discharge 
themselves of that onus. If there be one 
point settled in the equity law of Eng- 
land, it is that, in circumstances similar 
to those of the present case, the mere 
erection by the tenant of permanent 
structures upon the land let to him, in 
the knowledge of an,d without interfer- 
ence by his lessor, will not suffice to raise 
the equitable right against the latter 
which has been affirmed by the Courts 
below.’’ Lord Watson, in discussing the 
case of Ramsden v. Dyson (25), the 
leading authority in the law of 
England, quoted the following passage 
from the judgment of the Lord Chancellor 
(Lord Cranworth), Beni v. Kundun (6) : 
“ It follows as a corollary from* these 
rules, or perhaps, it would be ‘more accu- 
rate to say it fqrms part of them, that if 
my tenant builds on |g,nd which he holds 
under me he does not tl^preby, in the 
absence of special circumstances, acquire 
any right to prevent me from taking pos- 
ts) L. B. 26 I. A. 68 at p. 94: s. o. I. la B. 21 
All. 496) 8 a W, N. 602 (1699). 

(86) L. B. 1 H. Ii. 141 (1866). 
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session ol the lasid and buildings when 
the has terminated. He knew 

the of his interest, and it was his 

fdUy'to expend money upoi^ a title which 
he £ihew would or might soon come to 
an end.*' 

In order to avail himself of the e4nit- 
able estoppel agafast his landlord, the 
tenant is bound to prove special circum- 
stances. the mere building of a costly 
structure is not enough. In the present 
case the pirinciple *of equitable estoppel 
was not relied upoh and could not be. 

An' analysis of the cases cited before, 
in which presumption of permanency 
wjts made, shows that the following ele- 
ments existed in these cases, viz., first, 
the origin of a tenancy for residential pur- 
pose must be unknown; secondly, exist- 
ence of permanent pticca buildings on the 
lands built long before any controversy 
arises and that to the knowledge of the 
landlord: thirdly, uniform payment of 
rent; fourthly, recognition of successions 
and transfer by the landlord. Many 
cases were decided upon the admission by 
landlords as to permanency of the tenure 
in various ways but these cases are 
based on a differenlf consideration as also 
the cases in which an equitable estoppel 
is raised against the landlord. It seems 


cannot improve the position of the ten- 
ant, because a tenant must know under 
what terms he holds the land of his 
lessor. At the time, when the building 
was first constructed, the tenancy was 
one in which no presumption in favour 
of the tenant existed and the tenancy in 
the absence of proof of any definite tairms 
of permanency would be at best one 
from year to year. On this ground al<me,. 
we think that the presumption of permsr 
nency raised by the lower Appellate Court 
is* erroneous and the case of Moharam 
Chaprasi v. Telamuddin Khan (13) is dis- 
tinguishable. Upon^ the findings of the 
lower Appellate Court it appears to us 
that there were no substantial pucca 
buildings on the land as understood in the 
cases in which the presumption has been 
sustained and some ot which I have al- 
ready discussed. In the circumstance of 
this case, we do not think the inference 
of permanency is justifiable. The result 
is that the judgment and decree of the 
lo^er Appellate Court is set aside and 
those of the Munsif are restored' with 
costs in all Courts. 

Gbeaves, J. — I agree. 

H. C. S. Appeal allowed. 

[CIVIL REVISION AL JURISDICTION.] 


to US that the absence of either nf the 
elements Nos. 1 and 2 as stated above 
would be ordinarily fatal to any claim of 
permanency on the theory of lost grant. 

Absence of the 3rd and the 4th ele- 
ments usually would raise difficulties in 
the way of raising the presumpjtion, but 
may not be decisive if there are other 
circumstances in aid of the presumption. 

In the caM now before us, both .the 
Courts have agreed in holding that the 
migin of the tenancy was not unknown 
find Bto evidence was adduced to prove 
ito tenna. Absence of writtou lease 
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turn Privy OouneS rMed on ty Migh (ktwi 
mu difymtly interpretod in a later judgment 
delivered hg the Privy Council ajter the judgment 
of the Sigh Court. • 

In a Second Appeal, judgment was given 
by the High Court for the Defendant-Ap- 
pellant relying on a deoisionaof the Judi- 
cial Committee. After an application for 
a review of this judgment was presegited 
hut before its hearing the Judicial Com- 
mittee delivered another judgment in 
which the case -relied on in ihe judgment 
of the High Court was construed in a 
manner which rendered the judgment of 
the High Court wrong. A rule was issued 
on the basis of the latef decision of^ the 
Judicial Committee : 

Held — That the eapression " error 
apparent on the face of the record ” was 
wide enough to embrace a case like the 
present and the Court was justified in 
granting the review. 

These were Rules issued on the Defen- 
dants to show cause why the judgment ot 
this Court in S. A. Nos. 390 and 393 of 
1921, dated the 10th May 1923, should not 
be reversed for the retosons stated in the 
application for review made by the Plain- 
tiffs. 

The facts of the case will appear from 
the judgment. 

Dr. Dwarka Nath Mitter and Babus 
Biteshwair Bagohi and Nirode Bandhu 
Ray for the Petitioner. 

6ab.UA Amarendra Nath Bose and 
Dwijendra Krishna Dutt for the Oppo- 
ute Ptety. 

The JtiHOMBNif OF THE CoDBT was as 
follows : — . 

WalmsIiBX, i . — ^These are applications 
for roview of a judgment delivered by us 
on lOth. May. 1928. . The facts of the suits 
are stated m ocH judgment. It is con- 
venient, ttovioyM’, jg^lnntio’n heie that 


the Plaintiffs -were mortgagees and the 
Defendants were the sons of the mort- 
gagor and governed by Mitakshara law : 
the lower Courts had decreed the suits in- 
part, that is, to the extebt that the prin- 
cipal secured by the mortgage correspond- 
ed witii the debt due on a prior 
mortgage. The Defendants as Appellants 
urged that the prior mortgage was not an 
“ antecedent debt ” and they were not 
liable under the mortgagee executed by 
their father in favour of’ the Plaintiffs. 
We upheld that contention in the belief 
that the decision of their Lordships’ ^ 
the Privy Council in the case of Sahu Ram 
Chandra v. Bhup Sfngh (1) compelled us 
to do so. 

Thid application for review was pre- 
sented on 4th August, and as X was 
away at the time it could not be dealt with 
until after the vacation. On 20th Novem- 
ber we adjourned the hearing. On 14th 
November their Lordships of the Privy 
Council delivered judgment in the case pf 
Brij Narain Rai v. Mongla Prasad (2); 
this was published in India in January and 
appeared in the Calcutta Weekly Notes on 
14th January. When we heard the ap- 
plication for review on 1st Pebniary, this 
latep judgment was before us, and we 
called on the Defendants to show cause 
why in view of that judgment our dem- 
sion should not be reversed. 

Without going into an examination of 
the differences between the judgment iff 
Sahu Ram’s case (1) and the judgment In 
Brij Narain’ s case (2), I think it ia 
enough to say that the circumstances in 
which we have to de^ with this application 
are altogether unusual. * 
it is contended on behalf oi &e Defen- 
dants that this application is not main- 

- a) L.B.44I.A.m: 8.0. I. Ii. B. 89 All. 

487 i 21 0. W. N. 698 (1917). 

(8) 28 O. W. N. as? CP..fl.>f»M8). 
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taiiiable, that the ground on which it is 
pneseSd was not set out in the application 
and there has been no amendment, that 
the rule is in a wrong llorm, because this 
Court should at most set aside the judg- 
ment delivered instead of replacing it 
with another, jnd that on the merits our 
decision is correct in spite of the judgment 
in Brij Narain’s ease (2). 

The second and third ohjeotions may be 
dismissed in a« feW words. TVom the - 
dates I have mentioned, it is obvious that 
nQ reference to the recent judgment could 
have been made in the application; the 
principle it establishes was, however, 
mentioned and the' judgment was read to 
us when we granted the Buie, and, as the 
Buie expressly refers to the judgment there 
can be no prejudice to the Defendants in 
the fact that the application was not 
amended. 

With regard to the third ground it is no 
doubt open to us to “proceed by stages, 
but that course is not compulsory ; there 
is precedent for proceeding at once to a 
judgment on the appeal in favour of the 
Plaintiffs and in the rather special cir- 
cumstances of thjs case that seems the 
only logical thing to do. 

There is more substance about the first 
objection, but I can hardly deal with it 
until I have considered the merits. , 

As I have said, in our judgment we 
thought that we were following the law as 
laid down in Sahu Barn’s case (1). We 
refei^ed to the case of Arumugham Chetty 
V. Muthii Koundun (3) and to two Allaha- 
bad cases of Ram Singh v. Chet Ram (4) 
and Chet Rank. v. Ram Singh (6). 

(1) p. B. 44 1. A. 127t B. a I. L. B. 89 AU. 
487 1 21 0. W. N. 698 (1917). 

(2) 28 0. W. N. 6S (P. 0.) (1928). 

(8) 1. L. B. 42 Mad. 7ll (7. B.) (1919). 

(4) I.,L. B. 41 AU. 629 a919). 

(6) 1.L.B.44AU.868 I 8.0.27 0.W. N. UO 
(P.'C.) <UB2). 


The order made by the Allahabad High 
Court on Brij Narain’s application for 
leave to appeal refers to the Madras deci- 
sion., Their Lordships of the Privy Coun- 
cil refer to this conflict of opinion between 
the Courts of , Madras and Allahabad, and 
accepted the Madras view. That is the 
view which we did not follow. It is quite 
clear to me that in the light of the judg- 
ment in Brij Narain’s case (2) our decision 
was wrong. 

It is suggested that as we found on the 
' facts that necessity had not been proved, 
the question of law does not arise. I can- 
not agree to this, contention : it wae only 
in the alternative that the Plaintiffs 
sought to rely on necessity. 

Now, I can come to the first objection. 
It is urged that the application cannot 
be brought within any one of the three 
clauses of Or. 47, r. 1. No one suggests 
that it can come under the first. “ Other 
sufficient cause ” might seem wide 
enough to cover it, but the remarks in the 
.case of Chhajju Ram v. Neki (6) make 
me hesitate to use, those general words. 
The remaining clause is ‘ ‘ error apparent 
on the face of the record,” and the learn- 
ed vakil for the Petitioner urges that 
this expression ie wide enough to em- 
brace such a case as this. I think that 
view is right. The law has not been 
altered : their Lordships are careful to 
say that the judgment in Sahu Ram’s 
case (1) introduced no modification and 
jhat again the judgment in Brij Narain’s 
case (2) made no change. The potition 
therefore is that we have been told 
authoritatively that we put a wrong con- 
struction on the deciBioa that we were 
bound to follow and imagined that we 

(1) Ii. B. 44 1. A. 1271 8. 0. L L. B. 89 AU. 

487 t 210.W.N,698 a8t7)< 

(2) 28 0. W. N.|U CP. O) (LAW)* 
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were following. In Buch drcumstanoss 
I think we onght to hold that Ihere is an • 
error apparent on the face of the record. 

Accordingly I grant the application of 
review, «et aside our judgment of 10th 
May 1923 and restore the judgments and 
decreed of the District Judge. „ 

On the appeals we showed indulgence 
to the Plaintiffs in the matter of costs. 
For similar reasons I think we should 
now show the same indulgence to the De- 
fendants and direct that each party pays 
his own costs in these applications. The 
Petitioners are entitled to a refund of the 
excess court-fees paid on the review ap- 
plications under sec. 15 of the Court Fees 
Act. 

SuHRAWAEDY, J. — agree. 

S. C. M. 

[CRlMINAt RBVISIONAL JURISDICTION.] 
Bkv. No. 797 OF 1924. 
SOHBAWAllDT, J. 1 

Mokbrji, j. Bauadpb Molla and 

1924, Prs., Petitioners, 

Heard, v. 

25, October. IsUAlL and anr.. 

Judgment, Opposite Party. 

3, November. , 

Criminal Procedure Code ( Act V of 1898), eece. 
407, j^OS—Appecd, by a convicted person, from an 
order passed ayainst him under sec* 56S, releasiny 
on probation of good conduct, if lies— Scheme of the 
eld Code and the amending Act of 19ZS—Sec hlSA, 
right of appeal of other convicted persons who go^ 
non-appealable sentences, 

A convicted person has a right of ap- 
peal from an order passed against him 
under sec: 56^ (1), Criminal Procedure 
Code, releasing him on probation of good 
conduct, though no provision as to appeal 
has been, expressly .made in respect of an 
order under sec. 66H. 

Mi SHyra Nzun f«%^o-EMPBBoa (1), 
. (1) lKk.L.f..64l.a8M)< 


Bmpbbob V. Manohab Das (2), Hayata v. 
Empbbob (3) an^ Emfbbob v. Ghasitb 
(4) referred to. * , 

As an appeal lay on behalf of the con- 
victed persons against whom the order 
under sec. 562 (1) was made, there was a 
right of appeal in the other convicted per- 
sons who were not so released but who 
got non-appealable sentences, by the opera- 
tion of sec. 415 A. * 

This was a Buie granted against , an 
order of the Sessions Judge of Jessore 
(Mr. M. C, Ghose), dated the 16th August 
1924, dismissing the appeal on the ground 
that no appeal lay to liim from an order 
of the Deputy Magistrate of Jhenidah 
(T. J. M. N. Chaudhuri, Esq.), dated the 
27th June 1924. 

The facts material to this report are 
these : — The Petitioners were convicted 
under secs. 147 and ‘342, 1. P. C., and some 
of them were sentenced to pay a fine of 
Bs. 26 each under each of the sections; 
and against others an order under sec. 562, 
Or. P. C., was passed. The Petitioners 
preferred an appeal to the Sessions Judge 
of Jessore, who, however, dismissed the 
appeal on the ground that no appeal lay 
to him. Against that order the present 
Buie was obtained. 

Babu Bhudaf Haidar for the Peti- 
tioners. 

Babus Probodh Chandra Chatter jec> and 
Nanda Gopal Banerjee for the Opposite 
Party. 

’ J 

The Judgment op THh Coubt was as 
follows : — ’ 

Mukebji, j. — T he question involved in 
this Eul^ is whether a convicted* person 
has a right of appeal, generallf^ speaking, 

(2) 84 P. B. Or. 1904) 1 Cr. L. J. 1098 (1904) 
(8) IS Or. L. J. 400 J 88 I. 0. 961 a916). 

. (4) L L.8.87AU.81>*p.l88(1914#. 
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fsom AH Order passed against him under 

sec, 862, Cr. P. h. 

As far as we have been able to discover 
there • is no reported decision of this 
Court on the point. The point ^^s con- 
sidered by the Court of the Judicial 
Commissioner of Upper Burma in the 
case of Mi Shwe Nyun v. King-Em- 
peror (1) and the Cljief Cburt of the Pun- 
jab in the case *of Emperor v. Manohar 
Das (2), which* latter decision has been 
afterwards followed by the same Court 
in the case of Hayata v. Emperor (3). The 
Allahabad High /^»urt appears to have 
followed the ruling of the Punjab Chief 
Court, see the case of Empaor v. 
Ghasite (4). 

All the above decisions are in favour 
of the view that an appeal does lie from 
an order passed under sec. 562, Cr. P. C. 

Prom a consideration of the provisions 
of Chap. XXXI of the Code which were 
framed long before sec. 562 was enacted 
it is difficult to evolve a complete scheme ; 
and in this respect the present case is 
perhaps more unsatisfactory than its pre- 
deoeesor. • 

Sec. 404, Cr. P. C., seeks to classify 
appeals into appeals from judgments and 
appeals from orders, though judgments 
and orders are not necessarily contrasted 
terms. Assuming, however , that judg- 
ments stand for final orders of conviction 
er i^uittal, though to accept this mean- 
ing alE|p there may be some difficulty, 
secs. 406 and 406A speak of appeals 
against orders, whild secs. *407 and 408 
speak of appeall against orders and sen- 
tences by convicted persons ; secs. 410, 
411, 412, 413 and 414 speak of appeals 
hy convicted persons only, the explana- 

(1) l*0r. L. 3, 648 (1904). 

1(4 P.B. Or. 1904 1 1 Ob. L. J. 1008 (1904). 
. v4f|D .«B| Pf. 4nOtl88 1. 0. 981 (tOlQ. 

. ^ 4. Is <1, siijr* as (uu). 


tions to sec. 413 and sec. 415 speak of 
• appeals frem or against sentences. Sec. 
415A speaks of an appealable judgment 
or order, though the word judgment does 
not occur in any of the other sections. 
Moreover sec. 417 speaks of an cadei: of 
acquittal. Sec. 423 mentions an '‘appeal 
from an order of acquittal, appeal from 
a conviction and an appeal from any 
other order. .In sec. 425 the expression 
, “ finding, sentence or order appealed 
against ” occurs. Under the Indian Limi- 
tation Act for the purpose of a criminal 
appeal time runS from date of the sen- 
tence or order appealed against, indicat- 
ing that orders of acquittal are orders and 
not judgments; so also an order of con- 
viction is an order unless followed by a 
sentence. Travelling outside Chap. 
.XXXI, further difficulties are in the 
way, e.g., in sfec. 307 occurs the expres- 
sion judgment of acquittal or of convic- 
tion, and sec. 349 speaks of judgment, 
sentence or order. It is unnecessary to 
proceed further with an examination of 
the other sections of the Code, for, as I 
have said, no consistency has been 
attempted to be maintained in the mean- 
ing and import of the words and expres- 
sions referred to above. 

Marginal notes are not parts of the 
sections, but there is no reason why they 
should not be consistent with the ac- 
tions themselves. As an instance if we 
^ake sec. 407, Cr. P, C., the section 
speaks of an appeal by a person convict- 
ed on a trial held by a Magistrate of 
the second or third class, or any peieon 
sentenced under sec. *or in respect of 
whom an order has been made or a sen- 
tence has been passed under sec. 380, Qr, 
P. C., by a Sub-Divisional Magistrate ^ 
the eeoo^ class. marginal notes to 
the sections only of appeal ficom 
sentence of Msij^alisdiB 41 ^sMon^ or 
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third class, ignorinfr the distinction be* 
tween orders and sentences indicated in 
the body of the section, and is thutf in- 
apposite. It is not profitable to multiply 
instances. • 

Examining the relevant provisions of 
the chelpter for a solution of the question 
that we have to decide it would appear 
that the question is not altogether free 
from difficulty and the leaiTied Judges 
who had to deal with the question under 
the Code of 1898 felt it in no small 
measure. Under the present Code the 
difficulty remains the samre, if it has not 
become greater. 

On the one hand, no provision as to 
appeal has been expressly made in res- 
pect of an order under sec. 662, and sec. 
404 says that no appeal shall lie from any 
judgment or order of a Criminal Court 
except as provided for by the Code or by 
any other law for the time being in force. 
Sec. 407, however, which deals with ap- 
peals by persons convicted on trials held 
by Magistrates of the second or the third 
class, gives a right of appeal from a sen- 
tence of a Sub-Divisional Magistrate of 
the second class and also against an 
order (which is not a sentence) passed by 
a" Sub-Divisional Magistrate of the second 
class under sec. 380, Cr. P. C. An 
order under sec. 662 (I) may be passed 
by the Sub-Divisional Magistrate under 
the provisions of sec. 380 according to the 
proviso to sec. 662 (I). Such an order, 
if passed J>y him, would be clearly ap- 
pealable under sec. 407, Cr, P. C. Then 
turning to sec. 408, it gives a right of 
appeal to a person convicted on a trial 
held by an Assistant Sessions Judge, a 
District Magistrate or a Magistrate of the 
first class, and from a sentence passed 
under sec. 849 by a Magistrate of the 
first elass or an order (which is not a 
tentenoe) passed by a Magistrate of th# 


first class under see. 880, Cr. P. C. 
Such an order, as*J have already said, 
may include an order under sec. 662 (1). 
This section is controlled by two sub- 
sections* viz., (b) and (c), sub-seo. (a) 
having been deleted fronj the Code of 
1898. These two sub-sections contained 
in the proviso do not, in my opinion, 
curtail the righlf of appeal given by the 
section itself, but make exceptions as to 
the venue of the appeal* which ordi- 
narily lies to the Court of Session, "id 
cases specifically mentioned in the pro- 
visos (b) and (c). The . rights conferred 
by secs. 407 and 408 are only restricted 
by the reservation contained in secs. 412, 
413 and 414 and subject to the provisions 
of sec. 416 which is a proviso to secs. 413 
and 414, 

. Upon a plain reading of the statute I 
am disposed to put upon it the interpre- 
tation which I have indicated above. I 
am aware that this interpretation lead to 
^rtain anomalies, but a contrary view, 
in my opinion, leads us into absurdities 
of not less serious nature. 

If this interpretation is adopted a per- 
son against whom an order under sec. 662, 
cl. (l) has been passed will have one ap- 
peal in the first instance and possibly a 
second one when an order is passed sen- 
tencing him under sec. 663, ci. (S). 
What effect the dismissal of the first ap- 
peal or the non-preferring of it within 
*time will have on the second one is noj 
a matter which I need discuss here. Ac- 
cording to thifi interpretation also there 
would be no appeals in *oertain petty 
cases such as those mentioned in Sec. 413 
or summary convictions such as are men- 
tioned in sec. 414, while in cases where 
there is no sentence at all but. only an 
order under sec. 562, cl. (I), appeals will 
lie. This result in view of the policy of 
SfCS, 418 bnd 414 meme sconewhat 

80 
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The statutory deprivation of a 
general right of appe^ii, however, most 
alvrays. be construed stnctly. 

I am further confirmed in my view by 
c^ltain other considerations as wril. In 
the first place the general tendency of the 
Alnending Act of 1923 has been to em 
large rather than to curtail the right of 
appeal in favour of jiccused persons. By 
that Act several brders which were not 
formerly appealable have been made so; 
ri|[ht to- appeal to a higher Court has 
been conferred by sec, 406, an order re- 
fusing to accept or, rejecting a surety has 
been made appealable by sec. 406A, the 
immunities enjoyed by certain sestences 
under secs. 413 and 414 have now been 
taken away, special right of appeal has 
been created in certain cases under secs. 


tended lo make a change in the law by 
the curtailipent of a right which the 
accused must be taken to have enjoyed 
all this time. 

In the pre^nt case therefore an appeal 
lay to the Court below on behalf of the 
convjcted persons against whom the order 
under sec. 662 (1) was made, and by the 
operation of sec. 415A there was a right 
of appeal in the other convicted persons 
as well. • The order of the Court below 
complained of in this Eule should there- 
fore be set aside and the said appeal 
should now be heard and disposed of in 
accoMance with law. 

The Eule, in my opinion, should be 
made absolute. 

Suheawardy, J. — I agree. 

J. N. E. Rule made absolute. 


4I5A and 418 (2) ; and it is also interest- , 
ing to note that in the matter of refusal 
to accept or of rejecting sureties offered 
in compliance with an order under sec. 
562 (1), the provisions as to right of ap-* 
peal have been made applicable by sub- 
sec. (4) of sec. 662. Furthermore, the 
cases to which have already referred are 
the decisions of High Courts within the 
meaning of the Code of Criminal Pfoce- 
dure. They are decisions of superior 
Courts in this country and the legislature 
must be presumed to have been aware of 
their existence when they proceeded to 
atngnd the Code. If with the knowledge 
of the^e decisions they only amended • 
doap. XXXI in this respect not by making 
any reference to sect 562 ^ all, but on 
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Cinl Procedure Code (Act V of 1908), tec 9IS— 

Interest,” which relators must possess — Descend- 
ants through female of founder, if have “ interest ” 
to demand administration of chatram— User of 
chatram, if necessary qualification— Appointment 
of manager of property treated as private property, 
if appointment of trustee — Gift to dharmaai— ITii- 
certainty. 

The consent of the AdvocateAieneral to 


the other hand*^ by introducing into secs, the institution of the suit by the Plaintiffs 
4P7 and 408 the words, “ or in respect of teould not bring the ^uit within me. 


whqpa an order has been made or a sen- 92 of the Civil Procedure Code, unless the 
tepee passed under sec. 880 the words, Plaintiffs had an interest inff^e trust. 

iMpissipn of which from the Code of . The bare possibility, however remote, 
Jl^lS wea commented on in one of the that a Hindu might desire to resort- to a 
OfHpee ipf^ed to above — the conclusion particular temple gives him no such in- 
ipealstibly follfws that they never in- terest. To hold otherwise would defeat 
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the object of the section, which is to pre- 
vent people interfering by virtue of it in 
the administration of charitable trusts 
merely in the interest of othets and with- 
out any real interest of their own. * 

But the descendants although in the 
female lines of the founder of a chatram 
have «n interest in the proper administra- 
tion of the trust sufficient to enable*them 
to maintain a suit under sec. 92, although 
they themselves may never find it neces-' 
vary to use the chatram as *a rest house or 
to obtain food there. 

Ramachanuba Aiyar V. Pabameswaran 
■ TJnni (3) referred to. , 

Where V was appointed by S manager 
of properties which though in fact trust 
properties were alleged by S to belong to 
himself as proprietor: 

Held — That this did not amount to ap- 
pointing V as trustee of the trust pro- 
perties. 

Boidyo Gaubanga Sahd V. SuDERi Mata 
,(7) referred to. 

Jan Ali v. Ram Nath Mundul ( 4 ) 
doubted. * 

A bequest, not to dharmam generally, 
but to a specifically indicated existing 
charity, is not void for uncertainty. 

Runchordas Vandrawandas V. Par- 
Vattbhai (5) distinguished. 

These were consolidated appeals from a 
judgment and two decrees of the High 
Court, dated the 13th November 1919, 
affirming a judgment and two decrees^ of 
the Subordinate Judge of Kumbakonam. 

The suit was instituted with the con- 
'sent of the Advocate-General under sec. 
92 of the Ckil Procedure Code for the 

,(4) I. L. lt.8 0al.32 (1882). . 

L. B. 42 Mad. 860 (1918). 

<6) L. B. 86 I. A. 71 1 8. 0. 8 0. TT. N. 621 
(1899). 

£7) I. L. B. 4Q Mftd. 612 (P. B.) (1916), 


framing of a scheme for the admuustra<t 
tion of an alleged public religious trust' 
and for the appointment of new trustees.' 
The trust was said to have been endowed 
in or about 186ff 6y Kalyanarama, an an- 
cestor of the Plaintiff s-Respondents. 

The* Defendants-Appellants came into 
possession of the trust properties in 1913', 
on the death and under the Will Of Surii 
Ayyar, the last manager. They alleged 
that there was«no dedication to the public 
of the chatram, the subject-matter of thef 
trust, , 

The Subordinate Judge decide^ , in, 
favour of the Plaintiffs and directed thei 
framing of a scherne^for the due managei* 
ment of the trust. 

Tlao Defendants appealed to the High 
Court at Madras (Abdur Rahim and Bum^ 
JJ.), which modified the decree of the 
lower Court by excluding certain pw 
perties but otherwise upheld its findings. 

Messrs. Upjohn, K. C. and A. Majid 
for the Appellants. — The Respondente 
have not sufficient interest in the maip'* 
tenance of the eliarity to justify their ini 
stitution of the suit under sec. 92 of the 
Civil Procedure Code. ' 

The fact that they, have obtained the 
leave of the Advocate-General is not suffi- 
cient to justify the suit in the absence bf 
such interest. An “interest” within 
the -meaning of sec. 92, C. P. C., must 
be beneficial, not adverse to the trust. 

Re : The Master Governors and Trustees 
of the Bedford Charity (1) and Rama- 
chandra Aiyar v. Parameswaraif Unni 
,(3). * - 

Although there are decisions that the 
founder’s family hav^.a material int^Kst 
the present Appellants are , too remote 
descendants to come within the principle. 
They also referred, to Boidyo^ Gaurangg 

(1) 2 Sw. Oh. Bep..ei8 GBIS). . 

' (3) 1. L. B. 42 Mad. 360 (1918). 
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Sahu V, Suderi Mata (7) and The Cor- 
poraMon of LvMow, dc. v. Oreerihouee 
0 ). 

Mesm. DeGruyther, H, T., DuhS and 
Varaeimham for t^e Bespondents were 
not called upon. 

The fMts of the case and the argdlnentB 
of Counsel are dealt with more fully in 
the judgment of their Lordships. 

Their Loedshibb' Judgment was deli- 
vered by ^ • 

Bib John Edge. — These are consolida- 
tedtappeals by Defendants in a suit. No. 1 
of 1916, from two decrees, dated the 13th 
Kovemt^r 1919, of ,tlvB High Court at 
Madras, which affirmed with a trifling 
Taiiation as to some property claimed, a 
praliminary decree, dated the 15th April 
1918, and a final decree, dated the 30th 
September 1918, of the Subordinate Judge 
of Xumbakonam. 

The suit relates to a chatram, also 
aalled a choultry, at Kumbakonam, and 
property alleged to be endowed property 
c4 the chatram. The chatram is now 
known as Ealyanarama Ayyar’s chatram. 
Formerly it was known as Rajappa Ayyar’s 
chatram. Two Brahmins were the Plain- 
tiffs. Since the suit was in appeal in the 
High Court one of the Plaintiffs died ; his 
legal representative is now on the record 
and is one of the Bespondents. * 
The Plaintiffs, on the 13th November 
1916, brought this suit and claimedi a 
declaration that the chatram was a public 
eharitahle institution having the properties 
mentioned* in Sch. B of the plaint and 
seven-ninths of the properties Mentioned 
in Sehs. C to F as endowments ; a declara- 
tion that th% Defendants are not law- 
fully appointed trustees and are not en- 
titled to OQy right to the management and 

(7) I. L. fi. 40 Mad. 612 (F. B.) (1016). 

(2) 1 Bligh Bep. N. S. 1? (1829). 


administration of the institution or in the 
properties belonging to it; that the De- 
fendants be removed from the office ; that, 
fit and prdper persons be appointed- 
trustees for the administration of the 
trust and that the chatram and the pro- 
perties belongftig to it be vested in them ; 
that a scheme for "the administration of 
the trOst be settled ; and other reliefs. 
The case of the Plaintiffs was that the 
chatram was a public chatram, which had 
been four^dsd and dedicated to the public 
more than 60 years before suit as a charit- 
able institution for the convenience of 
travellers as a halting place and for the . 
feediiig of poor Brahmins resorting to it. 
The Plaintiffs had obtained under sec. 92 
of the Code of Civil Procedure, 1908, the 
consent in writing of the Advocate-General 
to their institution of the suit. 

Thci Defendants denied that the Plain- 
tiffs were persons who had an interest in 
{he trust within the meaning of sec. 92 
of the Code of Civil Procedure, 1908. 
They alleged that the chatram was a 
private chatram, and they denied that it 
had ever been dedicated to the pub- 
lic, and that it had ever been en- 
dowed with any of the properties claimed 
as endowments ; they pleaded that they had 
been duly appointed trustees, and other 
matters which are immaterial if they had 
not been duly appointed as trustees. 

The learned Subordinate Judge who 
tried the suit recorded oral and documen- 
tary evidence, and he found that the Plain- 
tiffs having obtained the consent in writ- 
ing of the Advocate-General were Arsons 
who were entitled to institute the suit ; 
that the chatram had been dej^icated to the 
public and had been endowed as alleged 
in the plaint; that the Defendjints were 
not duly appointed trustees, and decided 
that a scheme for the management of the 
trust should be framed : and he framed a 
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scheme for the management of the trust. 
The learned Judges of the High Court on 
appeal concurred with the finjlings of the 
Subordinate Judge except that they (found 
that a small portion of the property 
claimed as endowment wai^ not endowed 
property and with that variation as to the 
endowed property afBrmed by ^ their 
decrees the decrees of the Subordinate 
Judge, and dismissed the appeals to their 
Court. From those decree^ of the High 
Court these consolidated appeftls have 
been brought. 

Mr. Upjohn, who appeared for the Ap- 
pellants, in his very able and exhaustive 
argument in support of these consRlida- 
ted appeals, took and relied upon four 
points only. They were (1) that the 
Plaintiffs were hot persons who had an 
interest in the charitable trust within the 
meaning of sec. 92 of the Code of CiviJ 
Procedure, 1908, and consequently had no 
locus standi to institute this suit ; (2) that 
the chatram was not proved to be a public 
trust ; (3) that the Courts below had mis-’ 
construed the Will of.Swaminatha Ayyar 
of the 7th November 1881 ; and (4) that 
the first Defendant had been properly ap- 
pointed a trustee and there was no ground 
for removing him from his office as trustee 
of the charity. Their Lordships will deal 
with these points in the order in which 
they were argued by Mr. Upjohn. 

Mr. Upjohn’s first point was that as- 
suming for the purpose only of his argu- 
ment that the chatram had been dedica* 
ted to the public with a trust created for 
public purposes of a charitable nature, the 
suit would not lie if the Plaintiffs 
lad not within the meaning of sec. 92 of 
the Code of Civil Procedure, 1908, an in- 
terest in th^ trust. That is a perfectly 
sound argument. The consent in, writ- 
ing of the Advocate-General to the insti- 
tution of the suit by the Plaintiffs would 


not bring the suit within the meaning of 
sec. 92 of the Code of Civil Procedure, 
1908, unless the 'Plaintiffs had an interest 
in the trust. Mi*. Upjohn contended that 
the Plaintiffs had no interest in the trust 
withir^ the meaning of sec. 92. The 
question is, had the Plaintiffs an interest 
in the trust within the meaning of the 
section? They were * descendants in 
female lines of Jlaja^pa Ayyar and his son 
Kalyanarama Ayyar, one^f whom, pro- 
bably the former, founded and dedicat- 
ed to the public the chatram as a chant- 
able institution, and are of the founder’s 
kin. The chatram was at first known as 
Bajappa Ayyar ’s chatram and was subse- 
quently known as Kalyanarama Ayyar’s 
chatram. 

On the 22nd August 1864 the five sons 
of Kalyanarama Ayyar executed a parti- 
tion deed in which the chatram and the 
lands then belonging to it, from which 
the income of the chatram was derived, 
were mentioned. The lands belonging to 
the chatram were excepted from the par- 
tition, but it was agreed that the five 
brothers should manage the chatram lands 
according to the order ^f seniority. It 
is obvious that the chatram must have 
been endowed with these lands before the 
date of that deed of partition. Mr. Upjohn 
contended that ‘ ‘ an interest in the trust ’ ’ 
to be within sec. 92 of the Code of Civil 
Procedure, 1908, must be some special 
interest and not merely a sentimental in- 
terest, and he referred to the dictum of 
Lord Eldon, L. C., in Re ; The Master 
Governors md Trustees of the Bedford 
Charity (1) in which in a reference to Sir 
Samuel Bomilly’s Act (62 Geo. c. 101), 
which authorised persons other than the 
law officers to present petitions tto the 
Court in certain matters of public chari- 
ties, Lord Eldon said ; 

(1) 2 Sir. Oh, Bep. 61S (1819). 
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‘'The AtSt, indeed, authorises ‘any two 
nt tnora persons ’ to present a.petition ; but 1 
nMnseive that those words must be under- 
stood to mean persons Iftiving an interest.’ 
which earlier at p*. 518 Lord Eldon- inter- 
preted as meaning “ a direct interest in 
^ charity.” , 

' Mr. Upjohn also referred to the obser- 
vations of Lord Eldon, L. C., in The 
Corporation of Ludlow, do, v. Greenhouse 
(2). It may be that the dictum of Lord 
Eldon in the h^ford Charity ease (1) 
caused those who were responsible for the 
drafting of sec. 539 of the Code of Civil 
Procedure of 1877 (Act X of 1877) to draft 
that section as giving "^a right in cases of a 
breach of a trust created for public charit- 
able purposes to ‘ ‘ two or more persons 
havii^! a direct interest in the trust,” and 
who had obtained the consent of the 
Advocate-General to institute a suit under 
that section. It must, however, have 
subsequently appeared to the Governor- 
general of India in Council that the limi- 
tation of a ” direct” interest was not ex- 
pedient in India, and it was enacted by 
eeo. 44 of the Civil Procedure Amendment 
Act, 1888, whiejj amended the procedure 
then in force, ” That in sec. 539, for the 
words having a direct interest the words 
having an interest shall be substituted.” 

It may be that Coutts Trotter, was 
correct in stating, in Ramachandra Aiyar 
V, Parameswaran Unni (3) , that it was in 
consequence of the decision in Jan AH v. 
Ram Nath Mundul (4) that the change in 
the law was made by omitting the word 
‘‘direct.” In that case tha High Court. 
■e.t Calcutta had held that the Plaintiffs 
there, tw/) Muhammadans who lived in a 
Tillage and worshipped regularly at the 
vUlage.mosque, had no direct interest in 

(1) 2 avr. Ch. Bep. 618 (1819). 

(2) 1 Bligh Bep. N. S. 17 (1829). 

(8) I. L. B. 42 Mad. 360*at p. 895 (1918). 

(4) I,~L. B. 8 Oal,82 (1882). 


the mosque. Their Lordships would have 
considered that Muhammadans who wor- 
shipped regularly in the mosque of the 
village had a direct interest in thO trust 
relating to the mosque. But so that they 
may not be mjsunderstood as to the mean- 
ing of ‘‘ interest ” ^n sec. 92 of the Code of 
CiviLProcedure, 1908, they think it wdvis- 
able to say that public ‘‘ Hindu temples 
are prinid facie to be taken,” as Sir John 
Wallis, C. J.„.Baid in Ramachandra Aiydr 
V. Pararheswaran Unni (3), ‘‘to be dedi- 
cated for the use of all Hindus resorting 
to them.” They agree with Sir John 
Wallis that the bare possibility, however 
remote, that a Hindu might desire to re- 
sort to a particular temple gives him an 
interest in the trust appears to defeat the 
object with which the Legislature inserted 
these words in the section. ‘‘ That ob- 
ject was to prevent people interfering by 
virtue of the section (sec. 92) in the ad- 
ministration of charitable trusts merely in 
the interests of others and without any 
' real interest of their own.” In the pre- 
sent case their Lo.’xiships are of opinion 
that the fact that the Plaintiffs are des- 
cendants although only in female lines 
of the founder of the chatram gavfe 
them an interest in the proper ad- 
ministration of the trust sufficient to en- 
able them to maintain this suit, although 
they themselves may never find it neces- 
sary to use the chatram as a rest house 
or to obtain food there. 

• As to the second point argued by Mr. 
Upjohn it is sufficient to say that there are 
concurrent findings that tMte chatram was 
a public trust, and their Lordships may 
add they also find that the chatram is a 
public trust. 

As to third point argued by. Mr. Upjohn, 
that the Courts below misconstrued the 
Will of Swaminatha Ayyar of the 7tb No^ 
(3) 1, L, B. 42 Ma4. 860 at p. 868 (191^. ’ 
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ember 1881, that contention if' well 
founded would show that the gift of some 
of the property to the chatram which each 
Court has found to belong to the chatraln 
was a void gift within the decision of the 
Board in Runchordas Vifadrawandas v. 
Parmtibhai (6). Th^ testator was one of 
the five sons of Kalyanarama AyyAr, It 
is not necessary to set out the translation 
of the whole of his Will ; the contention 
turns on the meaning of jArt o£the Will. 

After referring to the partition of 22nd 
August 1894, between him and his brothers 
and some other matters, the testator’s 
Will as translated continues, so fa« as is 
material, as follows : — 

“ The arrangement which I make regard^ 
ing the aforesaid properties is this. — ^After 
my decease my properties and my estate 
shall be managed with all rights by my 
divided brother«f— -K. Venkataranga Ayjjar 
and K Suryanarayana Ayyar as executors. 
The incomes from the villages and gardens 
bhall be divided into 3 portions and 2 por* 
tions thereof shall be given to my wife, a^d 
the said house and the Ethiradi mauMi 
(manai in front of it) be given to her for 
her occupation ; and with the remaining one 
portion, the debts due by me and the debts 
contracted by me and K. Venkataranga 
Ayyar on the security of our family pro- 
perties shall be discharged After the said 
two kinds of debts are discharged, the said 
esceoutors shall with the said one-third 
portion of the said income make annadha- 
nam (feed poor people) in our family 
choultry in Perumbandi now under the 
xnanagement of E. Venkataranga Ay:{ar. 
My wife shall take, all the aforesaid move- 
able jE^rop^ies and enjoy them according 
to her pleasure, and if she dies leaving any 
moveable properties, they shall be used by 
the said executors themselves for the said 
feeding charity. After my wife's decease, 
2 out of 3 portions of the income enjoyed 
by her shall be utilised for the charity and 
the remaining i out of the 3 shares, and the 

(6) U B. 26 T. A 71 : 8. c. 8 0. W, N. 621 
0890 ). 


dwelling house and manai in front, shall be 
taken by K. * Venkataranga Ayyar and K. 
Suryanarayana A^yar and their posterity. 
The other dayadlia have po right whatever.** 

. Their Lordships assume the words 
theecharity ” in the translation are the 
correct rendering of the vernacular which 
they are informed is in Tamil, If those 
words are the correct rendering of the 
vernacular they plainly refer to the chat- 
ram charity which* had j^mmediately be- 
fore been indicated and the gift was not 
void for uncertainty. The original , Will 
was before the learned Subordinate Judge „ 
who tried the suit ^ and who undei*stood 
Tamil. This is what he said as to that 
part^of the Will : — 

14. It is next contended that this gift 
of a 2 /3rd share in the 2 /3rd share to a 
‘ Dharmam * was invalid, and the decision 
in Farthasarathi Fillai v. ThimveAgada^ 
Villai (6) was relied upon. A persual of 
Swaminatha Ayyar*s Will indicates tc my 
mind that the ^ Dharmam * he intended tot 
create in respect of the 2 /3rd share in the 
2 /3rd share was the Dharmam to which he 
gave a l/3rd share in the income: and that 
the gift of 2 /3rd share of a 2 /3rd ^share is 
not void for uncertainty. 

15. It was lastly contended that it was 
not open to this Court to construe the 
ferms of Swaminatha Ayyar’ s Will, in so 
far as they relate to the charity ; but it ap- 
peals to me that it is open to this Court to 
see what interest the charity has, in 
Swaminatha Ayyar's properties. I there- 
fore find that the chatram has a 7 /9th share 
in the income from the C to F schedule pro- 
perties under Swaminatha Ayyar’s Will.*' 
This is what the learned Judges of the 
High Court said on that subject : — 

As regards 2/3rd the income of the 
properties given to the wife the Will 

directs to be utilised for dharmam on her 
death, it is argued that the. reference there 
is not to this choultry but to cUhrity gener- 
ally. The learned Subordinjate Judge has 
held that the word ^ Dharmam ' refers to this 

(6) I. L. R. 30 Mad. 840 (1907). ’ 
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(poultry 4md we think he is riffht in that 
ceUstruotion. In that view of the Will the 
dwnltry becomes entitled* wder Ex. G to 
7/9th of the income of the properties.” ^ 

Their Lordships hold that the Will was 
not misunderstood by either of the CcJurts. 

As to the fourth and last point argued 
bj;:_Mr.-Upjt)h'n ths^t the first Defendant, 
Vaidyanatha Ayyar, had been properly ap- 
pointed a trustee of the chatram and 
ought not to ha we 1t)een removed, it is 
necessary to see what the appointment in 
fact wtis. His appointment was made by 
the 10th and 11th paras, of the Will of 
Suri Ayyar, probate of which was granted 
on the 17th July 1916. Suri Ayyar was 
the last survivor of the five brothers Who 
were the sons of Kalyanarama Ayyar. 
The 10th and the 11th paras, of the Will, 
as translated, were as follows : — 

“ 10. The choultry mentioned in para. 3 
aforesaid and the entire properties attached 
tiiereto shall be in the management of the 
aforementioned K. Vaidyanatha Ayyar. The 
Brahmin feeding and the Dwadasi Kattalai 
of the said choultry shall be conducted on 
a scale not inferior to what is being con- 
ducted now. 

11. After the atfovementioned Vaidya- 
natha Ayyar. his younger brother, the sai(J 
B. Narayanasami Ayyar and after him my 
friend Jayakrishna Ohariar residing in 
Melakkaveri Achari Agraharam shall look 
after the management of the said choultry 
and of the entire properties attached there- 
to.'*- 

Tumifag to the 3rd para, of the Will it 
will be seen what were the properties for 
the management of which Vaidyanatha 
'Ayyar was appointed. That Srd para, is, 
as translated,, as follows : — 

** 3. Besides the abovesaid properties 
there are in Eumbakonam town to 'tiie 
northern sisfe of the Cauveri, my family 
choultry, the buildings attached thereto, 
lands, grounds, bandy pettai, etc., pro- 
perties. These belong to me and are. in my 
possession and enjoyment. '- 


Suri Ayyar was appointing Vaidyanatha 
Ayyar manager of properties which he 
falsely alleged belonged to himself as pro- 
prietor, and was not appointing him as a 
trustee of properties which were already 
trust properties* Suri Ayyar as the last 
survivor of the descendants in the male 
line of'the founder of the chatram possi- 
bly had a right to appoint a trustee of the 
charity. See Boidyo Gauranga Sahu v. 
Suderi MaUi (7).* But that was not what 
he was professing to do. He was profess- 
ing to appoint a manager of property which 
he falsely alleged to J)e bis own private pro- 
perty, rmd in the opinion of the Subordi- 
nate Judge his object was to afford a 
monthly income for the daughter of his 
late concubine and her children. 

After Mr. Upjohn had concluded his 
arguments in support of the appeals his 
junior counsel addressed the Board on a 
subject which Mr. Upjohn had not refer- 
red to and contended that some small 
portions of the properties did not belong 
to the trust, but they h^ been concurrent- 
ly dealt with in the decrees of the Trial 
Judge and the High Court as the proper- 
ties of the charitable trust, and the atten- 
tion of their Lordships was not directed to 
any evidence sufficient to justify the con- 
tention. 

Their Lordships will humbly advise TUa 
Majesty that these consolidated appeals 
should be dismissed with costs. 

Solicitor : Mr. Douglas Grant for the 
Appellants. 

Solicitor : Mr. H. S. L. Polfdt for the 
Respondent No, 2. 

G. D. M. 

(7) I. L. B. 40 Ifad. 612 (F. B.) (1916). * 
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Partnerdhip husinesa continued ajter a partnen^s 
death— Efect~--Right of repraentatativei of deceased 
partner to accounts after death — Courts if may 
direct Commissioner to allow remuneration for 
management in the accounts— Objection to Commis- 
sioners ruling in Court 

If M partnerahip business is eontiiyued 
after the termination of the partnership 
by the death of a partner, it becomes a 
partnership at will and the representa- 
tives of the deceased partner are entitled 
to have accounts taken of the partnership 
subsequent to his death until its final dis-‘ 
solution on the footing that they have the 
same share as the deceased partner had in 
the business. The direction of the High 
Court to the Commissioner that all just 
allowance shall be made including fair re- 
muneration for the management of the 
business was a proper order to make, it 
being open to any party to take exception 
to the Commissioner's ruling in Court. 

This was an appeal from a decree, dated 
the a7th January 1931, of the High Court 
of Bengal, which varied a decree, dated the 
6th April 1919. of the District Court of 
Birbhum. , 

The Bespondenia are the heirs of Maho- 
med FaEil who until his death on 2nd 
August 1916 earried on business in part- 
nership with hla Brother Haji Hedayet- 
ullah, the present Appellant. 

The partnership accounts were settled 
and adjusted as between the partners up to 
thia 20th October 1918. After the death 
^ Mahomed FazU, &0 assets of the firm 


WEEKLY NOTES. 

were retained in the hands of the Appel- 
lant who applied them in continuing the 
business. Tbe^ widow of Mahomed Fazil 
on behalf of herself and her minor 
children instituted -a suit for dissolution 
of the partnership businebs, an account 
and incidental relief. 

The Appellant in his dtefence alleged 
that he had set apart th*e share of the 
heirs of Mahomed Fazil* in the partner- 
ship assets and. that since Fazil’a death 
he had carried on the Tjusjness on his own 
^behalf. The District Ju^g* ordered the 
•appointment of a Commissioner to 
the following accounts : — * 

’* (a) 'An account^of the credits, pro- 
perty and effects which* appertained to the 
partnership at the time of its final dissolu- 
tion. 

“ (i) An account of the debts and liabi- 
lities of the partnership as it stood on 3rd 
August 1916. 

(®) An account of all dealings and 
transactions between Defendant and his 
brother relating to the partnership during 
• the period from 11th October 1913 to 3rd 
August 1916. 

'' (d) An account of all moneys which 
might be paid to the Pl^ntiffs by Defen- 
dant after Fazil’s death.” 

And further ordered that after the 
taking of those accounts “ the Commis- 
sioner .do settle the amount which was due 
to Mahomed Fazil at the time of his death 
and would be due to his heirs, the Plain- 
tiffs ... « 

On appeal the High Court (Mookerjee 
and Buokland. JJ.) allowed the a’ppeal in 
part by inserting in the decree of the -Dis- 
toict Judge a direction that accounts be 
taken of the profits of the business since 
the death of Mahomed Fazil up to the date 
when the final decree is made. , 

Mr. W attach for the Appellant. — Until 
the. account has been taken by the Com- 
missiGner the High Court should not havu 

21 
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ordered that Fazil’s representatives are en. 
(dSed to the same share that Fazil would 
have taken had he beer^ alive. It is only 
after the Commissiond):*has reported the 
extent to which 'Fazil’s assets have been 
employed in the business that b^s share 
of the profits can be arrived at. 

Ahmed Musaji Saleji v. Hashim Ehra- 
him Saleji (1), • 

[Lqrd Carson. — The fallacy in your 
argument seem^ to*be that the business 
became the ^Appellant’s on the death of 
P^jil.] 

The name of the business was changed 
and it was no longer the same. 

Mr. A. Majid for fhe Eespondents was 
not called upon. , 

Tlieir Lordships’ Judgment was deli- 
vered by 

Lord Parmoor. — Their Lordships do 
not think it necessary to call on Counsel 
for the Respondents. It is possible to 
state quite shortly what is the advice which 
they will feel called upon to tender to His 
Majesty in this case. 

There was a partnership carried on 
between the Defendants, who is the Appel- 
lant. and one Magomed Fazil. This part- 
nership terminated on 3rd August 1915, 
on the death of Mahomed Fazil. Ac- 
counts had already been taken jp this 
partnership up to some date in 1918. so 
that it was not necessary to re-open them. 
The order of the first Court was that a 
further acxiount ^ould be taken up to the 
date in '1916 alt which Mahomed Fazil 
died; but for some reason no order was 
made for taking any subsequent accounts. 
It ia clear ^tbat after Fazil’s death the old 
busipesa was continued, although it be- 
came a pwtnership at will. 

This action was brought by the repie- 

(I) I. L.B. ASOal. 914; ■. o. 19 0. W. N. 

418 (P, 0.)(1916), 


sentatives of Fazil against the Appellant 
in order that proper accounts might be 
taken. The Court of Appeal made an 
ordep— 

“ that accounts be taken of the profits of 
the business ^ince the death of Fazil on the 
3rd August 1915, up to the date when the 
final deicree is made, all just allowance, in- 
cluding fair remuneration, to be allowed in 
favour of the Defendant for managing the 
busmess. And it is further ordered that the 
Plaintifis as i^presentatives of Fazil will be 
entitled *to the same share as Fazil would 
have taken if the partnership had not been 
dissolved, and the profits will be assessed 
on the basis of what may be found due to 
Fazjj at the time of his death.'' 

In the opinion of their Lordships this 
order was a proper order to make. Al- 
though the partnership terminated on the 
death of Mahomed Fazil, the same busir 
ness has been carried on. Certain sug- 
'gestions have been made by the Counsel 
on behalf of the Appellant asking the 
Board to give some direction which 
, might interfere with or fetter the discre- 
tion which tile ordej gives to the Commis- 
sioner before whom the accounts will be 
brought. Their Lordships are of the 
opinion that no such direction should be 
given. It appears to them that the order 
as made is in the proper form in leaving 
all matters of account within the discre- 
tion of the Commissioner, subject to the 
direction that all just allowance shall be 
made including fair remuneration for 
management of the business and to the 
further order that the Bespondepts as 
representatives of Fazil will be entitled 
to the same share as Fazil would b^ve 
taken if the partnership had not been, 
dissolved. The business |s to b#|^ 
garded up to the date of the final decree 
as a continuing business althongh Maho- 
med Fazil died in 1915. They heve onl|; 
to add that if ej^pliop is sppghVl^.bt 



Vofc. X3a*.l i»il6 CALdbl^^A #BSfeKtiY NOTES. 1^8 


HAn HedayetcIiIiA v. Mahombd Eamil. 


taken to any rulinpf of the Commissioner 
the person who seeks to make the com- 
plaint can apply to the Court. * No order 
or instructionB a|pe nefliuired from t^eir 
Lordships. It is a matter of ordinary 
procedure, but it must not b'h taken that 
their Lordships suggest that any such 
application will be required or should be 
made. 

iTheir Lordships will humbly advise 
His Majesty that the appeal should be 
dismissed with costs. 

Solicitors : Messrs. W. W. Box d Go. 
for the Aj^llant. 

Solicitors : Messrs. Watkins <k Hun- 
ter for the Respondents, 

G. D. M. 


Mr. M. N. Kanjilal for the Respondeilt. 

The Judgment* fF the Court was as 
follows : — • 

Sanderson, C. J. — This is an applica- 
tion on behalf of Gobind Lai Dutt, who 
was the Defendant in the %uit, that the 
memorandum of appeal against the judgi 
ment and decree in the suit, dated the 
6th of June 192^, which was presented on 
behalf of Gobind Lai Dutt 6h the 18th of 
.November 1924 and which was not ac- 
cepted by the Registrar, should be 
mitted. • 

The material daftes are as follows : 
The decree was made on the 6th of June 
1924, as I have already mientionedl, in 
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Sanderson, 0. J. 
Buoelano, J. 
1924, 

25, November. 


Gobind Lal Dutt 


V. 


Official Assignee 
OP Calcutta. 


High Court Sidef, Original Side, Chap. X VI, r. 
S7— Limitation Act (IX of 1908), sec 5—Esuten- 
lion of time for filing an apPeal, cotidition of. 

The principle enunciated in Pramatha 
Nath Roy v. Lese (1) applies equally 
well to the filing of a requisition to draw 
up a decree or order under r. 27, Chap. 
X VI of the High Court Rules. 

An applicant, who or his attorney did 
not make any application to the Regis- 
trar’s office to ascertain whether the 
Plamtiff had in fact sent in a requisition 
to hive the decree drawn up, cannot, in 
the observe of any proof of sufficient cause 
under sec. 6 of the Limitation Act, get 
an Extension of time to file his appeal. 

facts of the case will appear from 
the jiiidgmsot. 

Messrs, jj. Ohose and A-. N. Bose 
tbfei Appeiut. 

ai 1.1km. 49 CU. 909 1 s. 0. 97 0. W. N. 


favour of the Official Assignee against 
the present applicant. 

On the 11th of June a requisition for 
• an office copy of the decree was made by 
the attorney of the applicant Gobind Lal 
Dutt. 

, Nothing further was done until the 7th 
of August 1924 when a requisition fof 
drawing the decree was made on behalf 
of the Plaintiff. 

This decree was dra\^n up, finally 
settled, and signed on the 16th of Nov- 
ember 1924. The stamps necessary for 
the office copy were furnished on the 12th 
of November and the memorandum of 
appeal was presented on the 18th of Nov- 
ember ; on the 19th it was rejected by the 
^ Officiating Deputy Registrar on the fol- 
lowing ground : — “ As the requisition for 
drawing up tlje decr^ was not given with- 
in twenty days from the ^ate of the de- 
cree, this memorandum cannot ‘be ac- 
cepted." 

The learned Counsel who aj^jeared for 
itbe applicant stated that he was bound to 
admit that the memorandum was not pre- 
sented within the time specified by the 
Limitati<^ Ac^ and ibai it was necessary 
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for the applicant to obtain extension of 
time. 

« 

The ground upon which he based his ap- 
plication for ext’ension of time was that 
" before the 11th of June 1924 on^ Suren- 
dra Narain Bhaduri, who is a clerk in the 
Service of the* applicant’s attorney, was 
informed by one*Benoy Krishna Mukerji — 
the Court clerk of Messrp. Fox and Man- 
dal, who were tjie afttorneys for the Plain- 
tiff*— that the\equisition had been duly 
given for drawing up the said decree by* 
the Plaintiff’s attorneys and that relying 
on the said information and as the said 
requisition for the office copy was accepted 
by the office, he (Surendra Narajn Bha- 
duri) assumed that the requisition for the 
drawing up of the said decree had been 
duly given by tlie said Plaintiff’s attorneys 
and that he did not make any further en- 
quiry as to whether such requisition had 
been actually given.” 

An affidavit has been filed on behalf of 
the Plaintiff, sworn by Benoy Krishna* 
Mukerji, the clerk in the employ of 
Messrs. Fox and Mandal, who is referred 
to in the petition verified by Surendra 
Narain Bhaduri ; and, in para. 5, it is 
stated as follows : — 

“ With reference to the allegations 
made in para. 5 of the affidavfl; I em- 
phatically deny that before the 11th June 
1924 or on any other day 1 informed the 
said Surendra Narain Bhaduri or any 
other person of the office of Mr. J. K. 
Dutt that requisition had been duly given 
for drawing up of the said decree by us. 
I say that the Statement is an absolutely 
unfounded one and has been made to 
cover up laches. I further say that the 
said Surendra Narain Bhaduri did not 
even know my name and on or about the 
18th of November 1924 he asked me what 
my name was. Thte I now IWnk w^as 


then done with' a view to pu? in my name 
in the affidavit as his alleged informant.” 

There is therefore a direct conflict of 
testimony as to whether the information, 
upon which the applicant relies, was 
given by BeLoy Krishna Mukerji to Suren- 
dra Narain Bhaduri. 

In my judgment it is impossible for us 
upon the materials which are now before 
this Court to hold that that information 
was iij fact given. The result is that 
this application must be decided upon the 
basis that the allegation as to the informa- 
tion refeirred to in Surend'ra Narain 
Bhjkduri’s petition is excluded from con- 
sideration. 

The question then arises whether there 
are any other circumstances connected 
with this application which would justify 
this Court in holding that the applicant 
has satisfied the Court that he had suffi- 
cient cause for not preferring the appeal 
within the prescribed period as provided 
by sec. 5 of the Limitation Act. 

Now, it is well-known that by reason 
of r. 27, Chap. XVI of the High Court 
Kules, if the party in whose favour a 
decree has been made does not apply to 
have the decree drawn up within four 
days from the date of the decree, any 
party to the suit may apply to have the 
decree drawn up within one month 
thereafter. 

In my judgment, the applicant egr his 
^ attorney ought to have taken proper 
steps to ascertain whether an applica- 
tion had been made by the Plaintiff to 
have the decree drawn up. 

In this connection I ^esire to draw 
attention , to the decision of this Coprt in 
Kamruddin Hyder v. M. N. JIfehto, 
which was given on the 13th August 1924. 

In that case reference was made to 
the judgment of the Judicial Committee 
of tBfe Privy CSSacIl' & P'rdfUa&ia NJHK 
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Boy V. Lee (1) in which the following 
passage occurs : — “ In their Lordships’ 
opinion no period can be .regarded as 
requisite under the Act which need not 
have elapsed if the Appellant had taken 
reasonable and proper steps to obtain a 
copy of the decree or order.” 

In this case, as I haye already said, it 
is admitted that neither the applicant nor 
his attorneys made any application to 
the Eegistrar’s office to ascertain whe- 
ther the Plaintiff had in fact sent in^a 
requisition to have the decree drawn up. 

The applicant’s attorney made a re- 
quisition to the CouriTs office on the 11th 
June (five days after the decree was 
made) for the purpose of obtaining an 
office copy of the decree. Neither the 
attorney nor his clerk made any enquiry 
at the Court’s office as to whether a re- 
quisition for drawing the decre© had 
been made by the Plaintiff. If such an 
enquiry had been made, it would have 
been ascertained that no requisition for 
drawing the decree had been made by the 
Plaintiff : such information having been 
obtained, if the applicant intended to 
appeal, it would have been his duty to 
make a requisition for the decree to be 
drawn up. In my judgment, time 
elapsed, which need not have elapsed if 
the applicant had taken reasonable and 
proper steps to get the order drawn up 
and to obtain an office copy, 

If we were to hold that it was sufficient 
for the present applicant, desiring to 'ap- 
peal, ^to put in a requisition for an office 
copy without taking any steps whatever 
to have the decree drawn up in the event 
of, the Plain^ not so doing, it seeips to 
me tb^ the provisions of the Limitation 
Act might be avoided. 

I am therefore not satisfied that the 

a> I.L.B.4e Oal.999; «. o. a? 0. W. N. 
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applicant had sufficient cause for not pre- 
ferring the- appeal within the prescribea 
time. • ^ 

For these reasons th® application must 
be dismissed with costs. 

BtJOKLAND, J. — ^I agree, and as this 
matter is being decided* with reference to 
a point upon which, so far as I am at pre- 
sent aware, there has hitherto been no 
decision I desire tp add a few words as to 
the principle involved? j. 

Before an appeal can be filed, the de- 
cree or order must be drawn up and the 
would-be applicant must obtain a copy of 
the decree or ordei;, which it is his duty 
to file with the memorandum of appeal. 
As stated, it is open to the party in vvhose 
favour the decree or order has been 
made, to furnish a requisition in writing 
for the order or decree to be drawn up. 
If he docs not do so within four days 
from the date of the decree or order, the 
other party may do so within one month 
thereafter. Consequently under the Buies 
of this Court, it is open to a would-be Ap- 
pellant to have the decree or order drawn 

up. 

It has been decided in the case of 
Pramatha Nath Roy v. Lee (1) by the 
tfudicial Committee of the Privy Council 
affirming the judgment of the learned 
Chief Justice and Mr. Justice Chjtty that 
” time which need not have elapsed if the 
Appellant had taken reasonable and pro- 
per steps to obtain a copy of thp decree 
or order could hol be regarded, as ‘ requi- 
site ’ time within sub-sec. (5) of seci 12 
of the Indian • Limitation Act (IX of 
1908).” Consequent^ it is now not 
open to question that a parity who desires 
to prefer an appeal against a decree or 
order must apply for a copy of such de- 
cree or order within twenty days — ^the 
(1) I. Ii. B. 40 Oal. 99St s. o. 27 0. W. B. 

isecp.ojaaaz). 
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perioil of limitation for preferring an ap- 
peal. The point ie whether or not, even 
though he may have applifjd for such copy 
Mthin time, he may be excused if he has 
not within the prescribed period filed a 
nquirition for the decree or order th be 
drawn up. In n>y opinion, the principle 
applies equally to the filing of the requisi- 
tion to draw up the decree or order. 

The case to which I. havd referred re- 
lates to the copyvof the order but it was 
held there by the learned Chief Justice 
that'1f< the Defendant desired to appeal 
from the order he should have applied to 
have the order drawn, up and for a copy 
of the order in accordance with the Eules 
of this Court. 

The principle, it appears to me, is 
incontestably equally applicable to the 
preparation of the decree or order. There 
cannot be one principle applicable to the 
decree or order and another applicable to 
the copy for which the would-be Appel- 
lant has to apply. It would be illogical 
and inconsistent to insist on his applying 
wiithin twenty days for a copy of a docu- 
ment which it is within his power to have 
prep«ured and then to excuse him on the 
ground that he is not equally bound with- 
in that time to take steps for the prepara- 
tion the original, 

Mt% J, K. Dutt, Solicitor for the Appli- 

oant> 

Metsrt. Pox d Mondal, Solicitors for 
the Respondent. 

B. N. B. 


[OlVIL APPELLATE JURISDIOTION.) 
Appeal from Orisinal Dboree 
<No. 35 OF 1921. 

Kuhar Banear Rot 
O uowDBURT and 
ors., Plaintiffs, 
Appellants, 

V. 

The Sbobrtart of 
STATE for IEDIA Ilf 
OoDNoiL, Defendant, 
Respondent. 

Diara settlement — Permanently settled estaXt— 
Lands reformed, if eould be sepa/rately assessed wM 
revenue— ^otiftoahon of sale of khas mehal—Pnf» 
chaser, if acquires the entire estate or oidy the area 
mentioned— Construction of notification— Evidence 
of conduct. 

Government by a notification put up to 
sale its zemindary right to a certain khas 
mehal which was purchased by the Plain- 
tiff. The notification stated the name of 
the mehal, its area and the jama payable in 
respect thereof. Subsequently a consi- 
derable quantity of land appealed as re- 
formation of the lands of the aforesaid 
permanently settled estate and was formed 
into a Diara estate with a revenue assess- 
ed on it which the Plaintiff took settle- 
ment of under protest : 

Held, upon a construction of the noti- 
fication and having regard to the evidence 
of conduct afforded by various diara pro- 
ceedings — That it was the entire estate 
which was sold and not merely the 
quantity of land mentioned in the naUffoa- 
tion and the lands which reformed^ooidd 
not be again assessed with taoenue. 

GunQA NaRAIN CHOWDHUBy 0. RACBttS 
MoHUN BOT (1), GBOLAM AU OHAUUmiRT 
«. TfiR COLLBOTOR OF BAOEEltOtnitOtt <3)^ 

JoauBANDHOo Bosb XooMOoDitntt Ramt 


N. R. Ohatterjea, J. 
OUOTZMBR, J. 

1924, 

Heard, 15, 22, 27, 

28 and 29, May. 
Judgment, 4, Juee. 


O) (I w. Ik lu cmti). 

W8 0.IkB.M<li7^ 
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Kumar Sankab Eoy Chowdhurx «. Thb 

Banbbjhb (3), Kbisto Mohan Bssaok «. 
Collector of Dacca (4) and The Seoee- 
TABX OF State fob India in • Council u. 
Nabendba Nath (5) referred to. * 

This was an appeal against the decree 
of Moulvi Oaman AU, SulAirdinate Judge, 
6th Court of Zillah Dacca, dated the 30th 
of September 1920. 

The facts of the case will appear from 
the judgment. 

Babus Jogeeh Chandra Roy, ^tul Chan- 
dra Oupta, Satis Ch. Sinha and Dioijendra 
Krishna Dutt for the Appellants. 

Bobu S. N. Guha and Moulvi Nuruddin 
Ahmed for the Beapondont. • 

The Judgment of the Court was as 

follows . 

This appeal arises out of a suit (Suit 
No. 81 of 1915) which was one for decla- 
ration that the lands in dispute, 784 acrdfe, 
which Government formed into a Diara 
Estate No. 1603 with a revenue of Bs. 568, 
was part of the Plaintiffs’ permanently 
settled estate, Char Alokdia, Touzi 
No. 1071 (present Touzi No. 174) held at 
a fixed revenue, that Government hatl no 
right to assess the lands in dispute with 
revenue, and for other reliefs. The dis- 
puted lands are shown in the case map in 
2 blocks, the northern is called ka and the 
southern kha, both being coloured yellow. 
The proceedings which immediately led 
up to the institution of the present suit 
are the following ; — , 

The Assistant Diara Survey Superin- 
tendenf found that certain newly formed 
lands were not included in the settle- 
ment of th^ Estate Alokdia which 
was sdd in 1863 to the predeces- 
sor-in-titl® of the Plaintiffs. The Plain- 
tiffs objected to the Diara proceed- 

yn) 19 W. B. 89 (1878). 
t0MV.B.91^876}. 

, (8)81 0.D.y, 408 f)889}. 
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ings, but those objections were re-; 
jected and fhe proceedings were forward- 
ed to the Boar^cof Bevenue for sanction. 
They were accordingly sanctioned by the 
Board of Bevenue, and a settlement of 
the l&nds for 12 years was made from the 
l9t April 1914 to 31st Mkrch 1916. The 
Plaintiffs took settlement under protest. 

It appears that in 1844 a big ehar was 
thrown up on the bed of the river Brahma* 
putra. The Government^ took proceed- 
ings under Beg. II of 1819 and got pos- 
session of the lands. These lands consti- 
tuted Char Alokdia and became the pro- 
perty of Government.* In 1852, Thak Sur- 
vey was made of those lands and it was 
found that 8,211 bighas appertained to the 
mehal. The Bevenue Survey took place 
in 1854, in which also it was found that 
the same quantity of lands appertained to 
that mehal. The Government made tem- 
porary settlements of the mehal from time 
to time, and ultimately on the 30th May 
1863 issued a notification in the Calcutta 
Gazette for Sitle of the mehal. The terms 
of the sale notification were these : — 

" Notice is hereby given that' zemin- 
dary right of Government to the under- 
mentioned khas mehal, situated Kn the 
District of Pabna, and mentioned in the 
statement hereunto annexed, will be put 
up to* sale,'* 

The statement of the mehal was as 
follows : — 

Toual Name of Mehal Area. Jama 1 pet oanh Total 
No. 1071. aud Pergaua. Aiiesead. (pr roBda. Sadder 

Island Ohur 6508-d-4 88M0-U >14-0 886 Ml 

Alokdia • 

Ferganaha ^ 

Berahfmpur. 

Upset price 1,793-1-10. * 

The mehal was purchased bygone Mr. 
Trisandi on behalf of the Nathpur Indigo 
Concern, and the Plaintiffs' predecessor 
Gangamani Chandhurani purchased the 
mehal from the ownM* of that Conoem on 
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the 28th March 1878. Gangamani after 
purchasing it applied for Registration of 
her name under the Land Registration 
Act. Her name was registered in respect 
of mehal*“ Jazira Char Alokdia, Touzi 
No. old 1071, present No. 174.” 

In the Generar(A) Register (under secs. 

6 and 7 of Act Vli of 1876) the estate is 
described as ” Alokdia Tazira Char,” the 
Touzi No. is given^as *174, the total area 
2,726 acres 2 rodfls 27 poles, and the Gov- 
enppent revenue Rs. 887-4 as. 11 pies. 
The area corresponds exactly with the area 
mentioned in the Revenue Survey Map. 
It is true that the entry in the general 
register does not affect the Goveminent, 
but it shows that the Government recog- 
nized the area of the estate to be the same 
as stated above. 

There were three proceedings for assess- 
ment of revenue with respect to some 
lands of Char Alokdia before the proceed- 
ings of 1913 referred to above. In 1874-75 
certain lands were formed into a new 
Estate No. 1141 on the ground that 
those lands were newly formed char lands. 
At that time Mr. Graham, the predeces- 
sor-in-interest of the Plaintiffs, was the 
owner of Char Alokdia. He objected thj^t 
the Government had no right to create a 
new estate in respect of the lands which 
had already formed part of Char AloKdia. 
The Collector Mr. Eees recommended 
the cancellation of the new estate on the 
ground that the Eevenue Survey and 
other ma{)s showed that the new estate 
was really reformation of the , lands ot 
Char Alokdia. Tl^e Board accepted the 
recommendation of the Collector, and on 
the 18th December 1876 they sanctioned 
the removal of the estate Char Alokdia 
from the*revenue roll. The second pro- 
ceedings were held in 1881. In that year 
the. Government again made a new estate 
of cartain landa of OKar Alokdia and oer- 


Sboy. of State for India in Council. 

fain other lands. This new estate was 
numbered 10776, and a large portion of 
the lands now in dispute was included in 
that estate. Gangamani (who was then 
the owner of Estate Char Alokdia) on the 
10th July 1880 filed a petition objecting 
to the inclusion in the new estate of lands 
which according to the Eevenue Survey 
appertained to her estate Char Alokdia. 
Thereupon one J adu Kanongoe was 
directed to compare the Survey Map of 
Char Alokdia whose lands are alleged to 
have been measured and included in the 
Jazira Char No. 10776 which is under 
settlement.” He submitted his report on 
the 24th February 1881 that only 1,036 
bigba-s and odd fell outside the Eevenue 
Survey area and should be brought under 
settlement. The Deputy Collector found 
on the Kanongoe’ s report and upon his own 
enquiry that 1 ,926 bighas of land of Alokdia 
had reformed on the original site and was 
measured in the new mehal and recom- 
tpended that as the land was reformation 
on original site, might be kharijed. The 
settlement papers were accordingly sub- 
mitted by the Collector to the Commis- 
sioner of the Dacca Division and he in his 
turn submitted the ‘ * settlement papers of 
Grovemment Estate No. 10776 Island 
Char on the river Jumna received froni 
the Collector of Dacca with his letter 
No. 1032, dated 26th October 1881 ” to 
the Board of Eevenue on the 20tb March 
1882. He recommended the settlement 
of 1,036 bighas 11 cottas 17 drones only, 
and the Board sanctioned the settlement 
accordingly by its order, datied the 4th 
April 1882 and directed the original papers 
to he returned. The effect of this settle- 
ment of 1,036 bighas of land will be oon- 
sidtered later. 

Lastly, there were proceedings in 1891 
relating to lands within the .Eevenue Sur- 
vey but whidi were sought to be again 
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assessed with iwenue. The matter came 
up to the Board of Eevenu^ and was re- 
manded by an order, dated the 26th April 
1894. There were three plots in dispute 
in that case, namely, plote X, Y and Z. 
X was claimed by the Plaintiffs as part 
of Alokdia according to the Map of 1863 ; 
Y as part of another mouzah, and plot Z 
was claimed as being included in the 
Revenue Survey Map of 1854 of Alokdia. 
The remand order of the Board of Reve- 
nue, dated the 26th April 1894 directed 
certain Maps to be plotted on the Amin’s 
Map. In para. 2 of the directions Jt was 
stated : ** The Maps of Alokdia of 1854 and 
1863. As to the latter it is to be remark- 
ed that the Collector admits the claim, 
and the question is whether the Appellant 
is entitled to hold in addition the lands 
covered by the former.*’ The maps were 
accordingly plotted and the Commissioner 
of the Dacca Division reported that the 

Plaintiffs were entitled to hold the lands 

» 

included in the Revenue Survey Map of 
1864 in addition to the lands included in 
the Map of 1863; and that plot X, the 
south-western and plot Z, the north-wes- 
tern portions will have to be released as re- 
formation of Estate Alokdia surveyed in 
1864 and 1863. It is unnecessary to re- 
fer to what was said by the Commissioner 
with reference to the lands of Mehdinagar. 
The matter then came up before the Board 
and by a resolution, dated the 6th March 
1896, they concurred with the Commis- 
sioner and held as follows : — 

" It is plain that the three tracts of 
land which were indicated as X, Y and Z 
in the order o! remand belong to the Ap- 
pellants, and further that the Gh>vemment 
has no claim to any part of the land as 
toimmg part of an island char. Whe- 
ther the remaining portions ought to be 
assaasad or not at .the next Diara Survey 
is a matter which can more approjEriately 
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be decided When that survey takes place. 
The Board do nqt see any means of assess, 
ing them now.” » 

The proceedings of 1891 m well as 
thosS of 1874-75 do not relate to the lands 
in dispute in this case, but the Appellant 
relied upon them to sbow that the Reve- 
nue Survey Map was accepted by Govern- 
ment as the hasis^upon which the lands 
were released. So far aftr^he proceedings 
of 1881 are concerned, they relate directly 
to the lands in dispute. A large pbrtion 
of tha lands is no doubt covered by those 
proceedings, as 1,926 bighas were held to 
appertain to Char Alokdia. The other 
lands claimed in the suit were not the 
subject-matter of the proceedings of 1881, 
But they are claimed by the Plaintiffs in 
this suit on the basis of the Revenue Sur- 
vey Map. So far as the 1,426 bighas are 
concerned they are covered both by the 
1863 Map as well as the Revenue Sur- 
vey Map. 

The question of the Plaintiffs’ title 
mainly depends upon the construction of 
the sale notification, dated the 1st May 
1863. Government sti'ongly relies upon 
the fact that tlie area was stated to be 
6,508 bighas 6 cottas 4 chittaks in the sale 
notification, and it is contended by tlie 
leariied senior Government pleader that 
that was the only land in existencie in 
1863 when the estate was sold to Appel- 
lants’ predeoessor-in-title, and must 
therefore be taken that only 5,308 bighas 
passed to the purchaser under the sale. 

Our attention has been drawn to the 
fact that the revenue of the mehal varied 
from time to time with the variation of 
the area under the temporary settlements. 
It appears from the resumption proceed- 
ings of the Settlement Officer of Dacca, 
dated the 22nd July 1913 that in 1832 
the area was 8,271 bighas and the leveotta 
was Ba. 897-9-10. 

28 
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Area. Revenue. 

In 1864 8,149 

In 1859 7,346 i, 612-5-7. 

In 18M 6,508 896-9-1. 

It is contended by the learned Go^em- 
loent pleader thRt when the mehal was 
sold in 1863 all thjt it contained was an 
area of 5,608 bighas. The sale notifica- 
tion, however, refeue to* the Tonzi 
No. 1071, and Hlkd*that Touzi been rrest- 
f4-for tbft Arst time in 1863 when the 
pro^Hy was sold as consisting of 5,508 
bighas only it could be contended that 
only that quantity of lands was put up 
to sal*. But the Touzi No. 1071 was in 
existence from before the Revenue ' Sur- 
The Plaintiffs applied to the Collec- 
Soraie for Information on the point, and 
the information was given that in 1845 
the estate bore the Touzi No. 1071 of 
the Paridpore Collectorate. That being 
so what was sold was Touzi No. 1071 ; 
and the notification having stated that the 
rights which the Government had in the 
estate was sold, it must be taken that 
all .the interest which tlie Government 
had in the estate passed to the purchaser. 
In para. 7 of the written statement, tjie 
Defendant denied that the predecessors- 
in-interest of tlie Plaintiffs possessed 
and became by virtue of their said auction- 
purchase entitled to all the right, title and 
interest of Government in all the lands 
(including the then existing as w'ell aia 
the subtnerged lands) of the Estate 
No. 1071, or that the Plaintiffs by virtue 
of their purchase^ became entitled to all 
the lands ^f the said estate that were re- 
corded in that Thak or Revenue Survey 
and to the lands that were under water 
at the time of those surveys." This 
indicates that there were submerged 
lands of Touzi No. 1071 and those lands 
must hiive Been assessed with revenue. 
If the submerged lands w^e part of Gov- 
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ernment Zemindaiy No. 1071 in 
1863, the PJaintiffs’ predecessors-in-title 
having*purchased Touzi No. 1071, all the 
lands of that Touzi including the land 
then existing as well as those submerged 
at the time of the sale passed to the pur- 
chaser, there being no reservation of the 
submerged lands at the sale in 1863. 

So far as the proceedings of 1861 are 
concerned it is. contended by the learned 
government pleader that the only matter 
that was before the Board of Revenue 
was the matter of settlement of 1,036 
bighas and that the release of 1,426 bighas 
of lands was not before them. But the 
Commissioner of Dacca along with his 
report, dated the 20th March 1882, sub- 
mitted the settlement papers of Gov- 
ernment Estate No. 10776 island char 
on the river Jumna received from the 
Collector of Dacca with his letter 
No. 1032, dated the 26th October 1881." 
The settlement papers and the letter of 
the Collector of Dacca, dated the 26th 
October 1881, must-have referred to the 
release of 1 ,426 bighas, as only 1,036 bighas 
and odd out of the entire quantity of land 
was going to be settled. But the letter 
of the Collector, dated the 26th October 
1881, has not been produced by the De- 
fendant, though called upon by the PIa«in- 
tiff to do so and it is impossible to hold 
^lla^ the settlement papers which showed 
the release of 1 ,426 bighas were not before 
the Board of Revenue. The resolution 
of the Board of Revenue, dated the 26th 
April 1894 (para. 3), states: " The map 
of Babu Parbati Charan Roy (t.e., that 
map of Jadu Kanongoe) ifiade in 1880-81 
showing what was released to the Appel- 
lants in consequence of his proceedings 
were the lands actually released." The 
Board of Revenue therefore were aware 
of what was released in 1881, at any rate 
in 1894. 
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Tt is contended that it was a case of 
misapprehension on the part of the 
Collector, but no such case was set up in 
the pleadings, and if, as vfe hold, these 
lands appertained to Touzi No. 1071, no 
question of misapprehension can arise. 

A number of cases hsTve been cited 
before us on the question as to what 
passed by the sale of 1863. The facts of 
the case of Gunga Naradn Ghowdhury v. 
Radhika Mohun Roy (1) resemble the 
facts of the present cas5. In that case 
the sale certificate stated that whatever 
Bamindari right the Government had in 
the mehal ■was ve:ste(J in the purchaser. 
Then there was a specification of the 
mehal under three heads : — The first — 
Char Jalalpur, etc., within Jalalpur 
No. 214; the second — the area 14,496 
bighas and odd ; and the third — the Jama, 
viz., Es. 4,144-2-9 with a certain addi- 
tion. When the Map of 1863 was ma*de, 
the mehal No. 214 had an area of some 
17,000 bighas, but subsequent measure- 
ment shows that by a dihivion that ^^as 
diminished to 14,496 bighas. The learn- 
ed Judges observed: — “We apprehend 
that the Collector as a public ofiScer and 
an honest seller apprized the public that 
the existing area was only 14,496 bighas, 
and therefore the Government would not 
guarantee the old area of 17,000 bighas 
but only that which then existed, and 
that this specification in no way limited 
the import which the -w^ords of the certi- 
ficate of sale bore, viz., that the wjiole 
of the zamindari rights which belonged 
to the Government passed to the pur- 
chaser. There are no words which tend 
in any way to restrict the right of the 
purchaser from claiming thereafter any 
accretion. The increment is always a 
contingent right which the zamindar 
has." They further observed that there 
a) 21 W, B. 116 (1878). 
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was nothing to show that “ the present 
sudder jama is different from that ori- 
ginally assessed on the mehal.*’ An ap- 
plication for , review was under the 
ground, among others, that the mehal 
had, been the subject of repeated settle- 
ments, the fifth of which was made in 
1864, in which the area ^^as declared to be 
17,000 biglias, and the sixth of which was 
the settlement existing at the time when 
tlie Plaintiff piirclfasc^ sliowed'the* mehal 
to consist of only 14,49^ bighas and the 
rent had varie^d accordingly. The Court 
observed : — “ Now it seems to us *that 
these circumstances really have no bear- 
ing on the question* which we pointed out 
as being unproved, viz.^ that on the sale, 
the absolute sale of tlie proprietary rights 
to Plaintiff, there had been any altera- 
tion in the fixed sudder jama or y)ermanent 
rent payable to Government on account 
of the estate. The varying jama.^ fixed 
in 1854, and on the other settlements 
now referred to, were only temporary 
fluctuating rents of farming leases, and 
those leases being only for short periods, 
the rents would of course fluctuate (and 
might vary very greatly) with the quan- 
tity of land of which* the farmer was on 
each occasion put into possession. That 
question, therefore, stands exactly as it 
did, when we last gave our judgment.'* 
The case of Gholam AH Ghaudhury v. 
The Gollector of Backergunge (2) is dis- 
tinguishable, as in that case the Thak 
map, which was relied upon for fclaiming 
a larger quantity of land thafl that men- 
tioned in the ^le proclamation, “ repre- 
sented the char as );)earing the Touzi 
No. 4569 which is a differeijt Touzi num- 
ber from that borne by the mehal which 
the Plaintiff bought in 1871, ^and as con- 
taining a much larger area than 3994 
acres.** There was moreover no evidence 
(2) 2 0. L. R. 89 (1878). 
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of conduct in that case such as is afforded 
by the severa^^ Diara proceedings in the 
present case. 

In the case of JogubHndhoo Bose v. 
Kodmoodinee Kant Banerjee (3), the ques- 
tion did not arise between the purcl:\piser 
and the Government but between two 
private parties. H'he “ Defendant did not 
purchase the original khas mehal Koti- 
baree which had an area of , 638 bighas 
with a rental of Up. 1*84, but an estate 
consisting of 141^ bighas, as was found by 
a mejftsurement made for settlement pur- 
poses the year before the purchase, at ren- 
tal of Rs. 13. The Defendant could have 
no daipa to any reforlndtion of land be- 
longing to the mehal as it originally 
stood inasmuch as he did not buy that 
mehal, but a different one of much smaller 
area and greatly reduced rent.’' It is 
not stated whether a new Touzi number 
was given at the time of the settlement, 
but it seems that it was so, as a new and 
different estate is referred to in the judg- 
ment and the Defendant did not purchase 
the original khas mehal. The above case 
was followed in Kristo Mohan By sack v. 
Collector of Dacca (4), but there also 
the estate purchased by the Plaintiffs 
was not the originally settled estate bear-» 
iiig the same number on the Touzi. It 
was a newly constituted Touzi with a v^ry 
reduced area and a very largely reduced 

In the case of The Secretary of State for 
India in^Gouncil Y, Narendra Nath (5), the 
sale notificaliion was to the following 
effect : Name of Estate and Pergana Sona- 
khali. Area in acres<3,562 acres 3 R. 26 P. 
Revenue assej^sed Rs. 5,866-3-6. Govern- 
ment Road Cess Rs. 68-10-6. Revenue 

f, 

19 W. E. 89 (1873). 

( 4 ) 24 W. B. 91 (1876). 

<6) 82 0. L. J, 4fiB. (400 (1990). 
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total Rs. 5,923-14-0. Upset price 
Rs. 11,847-12-0. 

Remarks : — Under kha^ management. 

The ^uestidn for consideration was 
whether the Respondent was entitled to 
all the lands of the estate Sonakhali or 
only to 3,563 aefes, the area mentioned in 
the notification. 

Richardson, J., in construing the docu- 
ment observed : “In my opinion, the 
principal or governing description on the 
face of thi^ doedment is the name of the 
estate. The mere addition of the area in 
acres and the revenue assessed on that 
area is not to my mind sufficiently precise 
or definite to impair the force of the gene- 
ral description ‘ Sonakhali.’ No boun- 
daries being expressed, whether you take 
the description ‘ Sonakhali ’ or the des- 
cription ‘3,563 acres,’ evidence might be 
necessary to identify tlie subject of the 
salb. But ‘ Sonakhali ’ implies the 
known, or supposedly known, boundaries 
of Sonakhali. It is equivalent to ‘ the 
estate known as Sonakhali ’ and the case 
seems to me very near the ordinary case 
of property described by boundaries with 
an area added which passes to be inaccu- 
rate and falls to be treated as false de- 
monstration. If I am right, the sale 
certificate conveyed the accreted area.” 

On appeal under the Letters Patent 
(Richardson, J. and Greaves, J., having 
differed in opinion), Mookerjee, A. 0. J., 
held (Fletcher and Teunon, JJ., agreeing 
with him) that “ Richardson, J., had 
correctly held on a true construction of 
the sale certificate that the governing 
description is the name of the estate and 
that what passed to the purchasers was 
Sonakhali as it stood at the date of the 
Bale.*’ 

Having regard to the description 
tained in the sale notification we think 
was the entire Estate No. 1071 which was 
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sold and not merely 6,508 bighas of lands, 
and if there was an ambiguity, the con- 
duct of the parties would go to show that 
what was intended to be sold and was sold 
was the entire estate as shown in the 
Eevenue Survey Map as oy three occa- 
sions the Government dealt with the 
Plaintiffs’ predeoessors-in-title on the foot- 
ing of the Eevenue Survey. 

That being so and the lands having 
been found to be reformation of the lands 
of Touzi No. 1071 cannot be agaih assess- 
ed with revenue. 

The result is that the decree of the 
lower Court is set aside and the Plaintiffs' 
suit is decreed with costs in both Couilis. 

S. C. M. 


(CRIMINAL APPELLATE JURISDICTION.] 
Rkf. No. 8 of 1924 


Apps. Nos. 34l AND 400 OF 1924. 
Walmslky, J. ’ 

Mokerji, j. 

1^2^ Alikdddi Naseab and 

Heard, 29 and ■ Appellants, 

30, July. 

Judgment, King-Empbror. 

1, August. , 

Criminal Prooedwre Code (Act V of \lS98),tece, 
SSS, SS6 and S89, joint trial of teveral f>eriont for 
conepircusy, murder a/nd arton—One joint charge 
agaimt several persons for several offences of 
murder, UgoAity of— Charge on the evidence of 
conspiracy— Prejudice to accused and^ confusion tot 
Judge and jury, to he avoided in framing charge. 


A charge was framed agaimt several 
persons of murder of several persom, 
along with a chUrge agaimt them for 
compiraoy for murdering them and for 
arson, and they were all tried together 
and the jury returned an unanimous ver- 
dict of guilty on all the charges against all 
the uogusgd; 


Held — That upon the allegation that all 
the offences were committed in pursuance 
of the oonspiracifor at any rate in the 
course of the Same transaction, sttcH a 
joinder of charges was permissible. 
Appiyhig the esoception in secs. 235 
and 239, Cr. P. 0., jM the charges 
could no doubt be legally joined, but the 
provisions of these sections are merely 
enabling and if •there is risk of effj^yymiss- 
ing the defence such jainfisr^of chufOCf 
should not be resorted tot 

Where a conspirator is presenU 
the commission of the offence he may 
under the provisions^oj sec. 114, I. P. C., 
be deemed to have committed the offence, 
but iuvsuch a case, he should be speci- 
fically charged with such offence as read 
with the provisiom of sec. 114,1. P. C. 

Held — That the accused were embarras- 
sed in their defence and the jury misled and 
confused, and that there had not been a 
trial of the case upon charges properly 
framed in comonance with the facts alleg- 
ed by the prosecution ; a multitude of 
charges not having any proper foundation 
and obscuring the case which the accused 
had got to meet were put forward and 
therefore there was no proper trial which 
the'accused were entitled to under the law. 

SUBBAMANIA AIYAB v. KING-EMPBBOB 
(2) followed. 

This was a Eefereuce under sec. 374, 
Cr. P. C.. from the Sessions Judge of 
the 24-Pergannahs (Mr. G. N. Boy), 
dated the 17th June 1924, for confirma- 
tion of the sentence of death passed 
upon some of the* accused. There were 
also appeals against the conviction and 
sentence of transportation for fife passed 
upon the other accused. 

The facts will appear from the jitdgmont 
of Mukekji, j. 

a>) I. L, B. S6 Mad. «1 1 s. o. 6 C. W, N. 

866(7.(u arat)> 
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In Reference No. S and Appeal No. 341. 

Bobu Bir Bhutan Dutt for the Accused, 

Mr, B, M. Sen and M*. Syed Natitn AH 
for the Crown. , 

In Appeal No. 400. 

Babus Bir Bhutan Dutt and ^ekhar 
Kumar Bose fot the Appellant. 

Mr. B. M. Sen for the Crown. 

a 

The- Jjtdgmbnt of th» Court was as 
foUows:— ' ^ • 

Walmsley, — There are two appeals 
bdfere us and a Reference under sec. 374, 
Cr. P. C. The circumstances are as fol- 
lows : It is said t^at the accused had a 
quarrel with the family of one Momrez 
and that one night they went to his house 
and set fire to the hut in which Momrez 
and his two wives and some children were 
sleeping ; the inmates of this hut were 
not allowed to escape and they were all 
burned to death. In other huts Intazt and 
Bibijan were sleeping and they were also 
killed. 

The Committing Magistrate framed ' 
charges under sec. 120B read with sec. 
802, 1. P. C, and under sec. 302, I. P. C. 
and sec. 436, 1, i*. C. The learned Judge 
made changes in the charge under sec. 
120B read with sec. 302, I. P. C. ‘The 
jury was unanimous in finding all the ac- 
cused guilty on all the chargel. The 
Judge agreed with the verdict and sen- 
Ifenced two of the men to death, and the 
othfrs to transportation for life. Hence 
the two appeals and the Refierence. 
Objection is taken on behalf of the Appel- 
lants that the trial -^as vifiated by the 
charges. It is*said that there has been 
misjoindA' of charges and also of persons. 

It must be conceded that a crime of 
such f wholesale nature presents consi- 
derable difficulty. 

The charges framed by the Committing 
Magistrate were as foUc^S": — 


” (II Thii you, between December 
1923 and 7th January 1924, at Daria, P. 
S. Canning, did agree with one another 
and jwith other person^ unknown to do 
and cause to be done an illegal act, to wit, 
commission qf the offence of murder of 
Momrez Baddy and other members of his 
family by setting fire to his huts and by 
means of guns, daggers, spears and other 
deadly weapons and in pursuance of the 
said conspiracy caused the death of Mom- 
rez Baddy, his two wives Chandra Bibi 
and Dasi Bibi, his sons Intaz, Safed Ali, 
Jabed Ali, Yunus and his grandson Jead 
Ali and mother Bibijan Bibi and thereby 
committed an offence punishable under 
sec. 120B/309 of the Indian Penal Co-ii’e. 
and within the cognizance of the Cotirt of 
Sessions. And I hereby direct that you 
be tried by the said Court on the said 
charge.” In this charge the conspiracy 
to commit and the actual commission, 
with the names of the persons killed, are 
mentioned. 

(2) Of murder under sec. 302, I. P, C, 
In this one charge 4he names of the seven 
inmates of Momrez’s hut are mentioned. 

(3) Of murder under sec, 302, 1. P. C., 
in regard to the killing of Intaz. 

(4) Of murder under isec. 302, I. P. 
C. , in regard to the killing of Bibijan. 

(5) Of arson under sec, 436 in pursu- 
ance of the conspiracy in the first charge 
In respect of the hut occupied by Momrez. 

These five charges were drawn up 
'against all the accused. 

The charge under secs. 120B and 302, 
I. P. C., drawn by the learned Judge 
differs from that drawn by the Magistrate 
in two respects, namely,* that it refers to 
the date of the occurrence only, and that 
it mentions only the conspiracy to com- 
mit and not the commisBion. 

It is merely a technical defect 'tiial the 

sevra Ininfi^ pf Mpmsea's hhl kSsf t41 
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flamed in one charge of murder instead of 
a separate charge of murder being drawn 
In legard to each. To that 1 attach no 
importance. It is more serious that all 
the accused are charged in ^regard to the 
killing of Intaz and in regard to the kill- 
ing of Bibijan, for those deaths were 
caused by particular members of the 
attacking party, and if is possible that 
they lay outside the common intention, 
at any rate thaf the hilling of Bibijan 
did so. 

No objection, however, was taken at 
the trial to the charges .as framed, and it 
appears to me that they gave the actjused 
full information of what they were said 
to have done. 

The learned Judge, however, in his 
address to the jury seems to have added 
difficulties. He says that ‘ ‘ the first 
charge of conspiracy does not seem to be 
important in view of the main charge of 
murder.” Again he says : ” Since the 
murder was accomplished the charge of 
conspiracy is of no inyx»rtance. ’ He did, 
however, continue : “if you find that the 
accused agreed with one another to kill 
Momrez and the other members of his 
family then you can find them guilty 
under sec. 120B.” With regard to the 
killing of Intaz he said that it was for 
the jury to decide whether any one but 
Belatali should be held guilty, and with 
reference to Bibijan he said that the mur- 
der may not have been in the programm#, 
adding, “Bor that Alimuddi himself 
alone is responsible. ’ ’ Then he went on : 

‘ ‘ Against all the accused it is the charge 
of murder of Momrez and six others with 
him. That is the important chaige." 

These remarks show some confusion or 
carelessness, but it is clear that the Judge 
set the main issue before the jury — ^Was 
it proved that the accused were the men 
who idiot Momrez in the burning hut? 


The answer of the jury was free from 
all ambiguity, but it has this defect that 
it found all the eCcused guilty on all the 
charges, that is to say, ]ihe jurors ignored 
the Judge’s reference to the individual 
responsibility in the case of Intaz and 
Bibijan. 

The question is whether in these cir- 
cumstances thew defects in the chargqjiave 
led to a miscarriagd of • jugjioc: ^or the 
purposes of this case that question means 
whether the accused were prejudice^, in 
their defence, whether the jury was con- 
fused as to the problem which it had to 
solve. 

As to the defence the accused have not 
gone further than saying that they are 
innocent : they said that to the Magis- 
trate and they declined to say more to the 
Judge : and cross-examination is devoted 
to showing that the assailants were not 
recognised and that witnesses are hostile. 
I find it difficult to believe that more per- 
fectly drawn charges could have lighten- 
ed the task of the defence. 

As to the decision of the jury, when we 
look at the substance, wjiat they held was 
this that the accused are the men who 
w6nt to Momrez’s house, who set fire to 
his hut, who prevented the inmates 
from escaping. Instead however of deal- 
ing with the individuals responsible for 
killing Intaz and Bibijan, they found all 
the accused guilty in respect of killing 
these two victims, and again they found 
all the accused guilty of committing arson. 

The case is a very grave one, and it is 
most de^rable that the charges should 
be framed in such a way as • to render 
it beyond doubt that there was neither 
prejudice to the accused nor embarrass- 
ment to the jury. With some hesitation 
I have come to the conclusion that it can- 
not be said that the charges were framed 
with sufficient clearness, and I think, we 
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must set aside the conviction and sen- 
tetices and order a retrial. I agree with 
my learned brother in file remarks which 
he makes about the form which the 
charges should take. The retrial •should 
take place as e^rly as possible , and not be 
allowed to wait until after the vacation. 

MtJKERJi, J. — The occurrence which 
fori»fl4^e Bubject-matter •of the present 
case, thoujg^h^j>ePhaps without a parallel 
in the history of crime in this part of 
tbe<iCOuntry , may yet be narrated in a few 
words. 

In village Daria ^within the jurisdic- 
tion of P. S. Canning in the District of 
24-Pergannah8 there lived two families, 
the Baddys and the Naskars. They were 
neighbours, but for the last four years or 
so there has been bitter enmity between 
the families owing to causes, into the de- 
tails of which it is unnecessary to enter. 

On the night of Monday, the 7th Janu- 
ary 1924, Intaz Baddy was up till about 
mid-night; he was doing some accounts 
and his wife Jasiman Bibi was sitting 
near him. In an adjoiniing hut slept 
Intaz’s father «Momrez Baddy, the two 
wives of Monirez, named Chandra Bibi 
and Dasi Bibi, three sons of Monirez 
named Safed Ali, Jabed Ali and Yunus 
and Momrez’s grandson Jead Ali.' In a 
third hut there were Esharali, another son 
of Momrez and his wife Maurjan Bibi, 
and pibijan Bibi, the mother of Momrez. 
Suddenly the huts were set fire to, the 
exits from some of them being barred by 
closing some of the doors frbm outside 
with iron bolts of clamps. Out of the in- 
mates of fcese huts, Jasiman Bibi some- 
how or other managed to escape with a 
child indier arms, and took shelter in the 
house of a neighbour. Esharali and liis 
wife Maurjan Bibi also succeed^ ip 
tunning away. Intaz stepped out with a 
f on ^hich he had in the hut in whi<^ Ho 


was, but while yet on the threshold he 
w'as speare^ in the leg and^e fell on the 
courtiyard He tried to crawl and get up 
but injuries were inflicted on him and his 
head was alijiOBt severed from his body. 
Bibi j an Bibi succeeded in coming out of 
her room, and on her saying that she had 
recognised all the accused and that there 
would be retribution the next day, she 
was shot dead. Tlie villagers who came 
to the spot on hearing the noise of the 
crackling flames and report of guns or 
seeing the blaze were scared away by the 
culprits. Those who arrived in the early 
hours of the morning found nearly the 
whole homestead reduced to ashes. In 
Momrez 's hut, close to the door, were 
seven charred dead bodies. There were 
the four children, the sons and grandson 
of Momrez ; over them lay the two wives 
of Momrez as if sheltering them from the 
flames, and over them all lay ]Momrez with 
his hands outstretched as if in their nro- 
'tection. Intaz’s deadbody was lying on 
a step to the thresl«)ld partly burnt, and 
his head almost severed from the body. 
Bibijan was lying dead on the verandah 
of her hut with her entrails out and blood 
flowing from the verandah into the yard. 

The case for the prosecution was that 
the perpetrators of this horrible crime 
were the Naskars and their men. The 
accused Alimuddi Naakar, Belatali Nas- 
kar, Amir Naskar, Boinaddi Naskar, 
Parazali Naskar, Golam alias Golap Nas- 
kar are six brothers and the accused Dud- 
ali Molla is their servant. 

The charges upon which the accused 
were tried were as follow^ : First of all 
there was a charge under sec. 120B, I; P. 
C., that the accused conspired with one 
another and with others unknown to com- 
mit the offence of murder ot Mommz 
Baddy and other members of Ms family. 
Then there were three counts of changes 
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tuider sec. 302, I. P. C., the first one for 
causing the death of Momrez Baddy, his 
two wives Chandra Bibi and' Dasi Bibi, 
and his sons Safed Ali, Jabecf Ali« and 
Yunus and his grandson Jead Ali by 
barring the exit from thejr hut. and 
setting fire thereto; the second one for 
causing the death of Intaz Ali, and the 
third one for causing the death of Bibijan 
Bibi. Lastly there was a charge under 
sec. 436, I. P. C., for settipg fire to the 
huts of Momrez Baddy. * 

The jury unanimously found all the ac- 
cused guilty on all the charges, and the 
learned Judge accepting* the verdict ^con- 
victed the accused in respect thereof. 
Under sec. 302, I. P. C., he sentenced 
Alimuddi and Belatali to death, and 
Amir, Boinaddi, Parazali, Golam alias 
Gk)lap and Dudali each to transportation 
for life. He passed no separate sentence^ 
for the offence under sec. 120B or under 
sec. 436, 1. P. C. The matter has now 
come up before us on a reference for con-^ 
firmation of the sentences of death as well 
as on appeals by the fiPccused persons. 

In dealing with this matter we are met 
at the outset with a serious difficulty aris- 
ing out of the charges on which the ac- 
cused were tried in the Court below. 

As I have stated above the first charge 
against the accused was a cliarge of cons- 
piracy. As amended in the Court of 
Sessions it ran as follows : — 

That you, on or about the 22nd Pou5 
1330 B.,S. corresponding to 7th January 
1924 at Daria, P. S. Canning, conspired 
with one another and others unknown, to 
commit the offence of murder of Momrez 
Baddy and other members of his family 
And thereby committed an offence punish, 
able under sec. 120B of the Indian Penal 
Code, and within the cognizance of the 
Court of Sessions. And I hereby direct 


that you be tried* by the said Court on the 
said charge.’*. 

It assumed this form on amendment of 
a charge of con6piracy , which the Com- 
mitting Magistrate had framed in these 
words t — 

“ That you, between IJecember 1923 
and 7th January 1924 at Daria, P. S. Can- 
ning, did agree with one*anotlier and with 
other persons unknown to do andc^iShse to 
be done an illegal act, tcf wj,^, ‘'Commission 
of the offence of murder of Momrez 
Baddy and other members of his family 
by setting fire to his huts and by means 
of guns, daggers, sge^rs and other deadly 
weapons and in pursuance of the said 
conspiracy caused the death of Momrez 
Baddy, his two wives Chandra Bibi and 
Dasi Bibi, his sons Intaz, Safed Ali, 
Jabed Ali. Yunus and bis grandson Jead 
Ali and mother Bibijan Bibi and thereby 
committed an offence punishable under 
sec. 120B/302 of the Indian Penal Code, 
and within the cognizance of the Court of 
Sessions. And I hereby direct that vou 
be tried by the said Court on the said 
charge.’* 

It is difficult to see why this amend- 
ment was made; if anything, the charge 
framed by the Committing Magistrate 
was fuller and the more specific in details 
and gSve the accused better notice of the 
case they had to meet. If instead of the 
words you caused the death,” the words 
“death was caused’’ were substii^uted, 
and the allegation as to the hut^ having 
been set fire to was introduced it would 
havo been an ideal charge of conspiracy 
consonant with the factft of the case. It 
would then have been on the Ihies of the 
charge of conspiracy in the case of Ahdul 
Salim v. Emperor (1). Tlie amended 
charge, however, is not open to any 6b- 

(1) I. L. R. 49 Cal. 673 : •. r. 26 0. W. N. 680 
(1921). 
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Action which can he aaid to have vitiated 
,the trial or caused prejudice to the 
accused' . ' 

Then as to the charges under sec. 302, 
I. P. .C., the first count runs thus : — 

“ That you on or about the 7tli day of 
S'anuary 1924»at Daria committed murder 
by intentionally causing the death of 
Mnmrez Baddy, his two wives Chandra 
B16i <e?d Dasi Bil?i and his sons Safed 
Ali, Jabed Mi dnd Yunus and his grand- 
son Jead Ali by barring the exit from 
their hut and setting fire thereto and there- 
by committed an offence punishable under 
sec. 302 of the Indian Penal Code, and 
within the cognizance of the Court of 
Sessions.” >1 

This charge on the face of it relates to 
seven offences of murder; causing the 
death of one person is one offence; there 
can be no question that seven offences . 
were committed. Whether the offences 
were separable or not, so as to justify the 
application of sec. 71 of the Indian Penal 
Code is outside the purview of this en-' 
quiry. They may have been committed 
by one single act or set of acts, but the 
result has been seven different offences. 
That they are distinct offences cannot 
for a moment be doubted. Even under 
the Code of 1898 wherein in sec. 35 there 
was some apparent ambiguity^ in the 
meaning of the expression ‘‘ distinct 
offences ” Sir Henry Prinsep observed ; 
■‘‘S^c. 35, Cr. P. C., seems to have been 
intended to enhance the ordinary powers 
of a Court convicting, at the same trial, a 
person of distinct offences, rather than to 
declare what arte to be distinct (fences,” 
By Act KVII of 1923, the explanation 
and the illustration have been deleted, 
and there is nothing to suggest now at 
any rate that separate or different offences 
are not distinct offences. The first part 
of sec. 233, Cr. P. C., lays down that for 


each distinct offence there shall be a sepa- 
rate charge. This provision is mandatory 
and sevep different charges should haw© 
been framed for these seven offences of 
murder which appear to have been huddled 
into the firsts count as it stands. Whether 
this provision of the law is obligatory or 
merely directory, or whether the failure 
to comply with it is an illegality which 
vitiates the trial or is a mere irregularity, 
a question with regard to which there is 
a clear conflict of judicial opinion in this 
Court, is a matter upon which I need not 
express any opinion on the present occa- 
sion. Suffice it -to say that it is clear that 
the practical effect of the charges has 
been to try the accused persons in respect 
of a charge of conspiracy, and on nine 
separate charges of murder and one of 
arson. I do not suggest that upon the 
allegation that all these offences were 
committed in pursuance of the conspiracy 
or at any rate in the course of the same 
transaction, such a joinder of charges was 
not permissible. Applying the exceptions 
laid down in secs. .235 and 239, Cr. P. C., 
all these charges could no doubt be legally 
joined ; but it should be remembered that 
the provisions of these sections are merely 
enabling ones and if there, is risk of em-.,» 
barnissing the defence such joinder of 
charges should not be resorted to. 

It is therefore necessary to consider the 
facts and materials upon which these 
charges have been framed. So far as the 
charge of conspiracy is concerned, there 
is no direct evidence of it, but is based 
upon some evidence as to preparation on 
the part of Alimuddi and perhaps of 
some of the other accused as well. The 
main evidence, however, is afforded by 
the presence of the accused at the house 
of Momrez and the acts done by them 
there and the learned Judge was right in 
directing the jury thus : ” To bring home 
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the charge of conspiracy against them 
(meaning the accused) the prosecntion rely 
# on the same evidence on which they rely 
for their charge under sec. 302, L P. C. 

If you believe that the accused went to 
the house of Momrez thaj night, you will 
not have much difficulty in holding that 
they agreed with one another to kill Mom- 
rez and the other members of his family. ' 
So far then as the charge of conspiracy 
was concerned there waj ample foundar 
tion for it. * 

The same, however, cannot be said in 
respect of the other charges framed in 
this case. As for the offences of murder 
as regards the seven persons named in 
the first count, there is no evidence 
against any of the accused such as would 
justify the framing of the charge. As to 
the offence of murder of Intaz there is 
nothing on which such a charge can, be 
framed against any of the accused other 
than Belatali. As to the offence of mur- 
dering Bibijan none except Alimuddi 
can be charged with it. As for the 
offence of arson th^re is evidence only 
against Dudali. The chargles, howiefvier, 
have been framed on the assumption that 
as they were aU members of a conspiracy 
for committing these offences, and these 
offences were committed, they may be 
charged with having themselves com- 
mitted the offences. This position is 
hardly tenable in law. It is true that 
where a conspirator is present at the com- 
mission of the offence he may under ihe 
provigions of sec. 114, I. P. C., be deem- 
ed to have committed the offence, but if 
that is the way in which the accused are 
all to be made responsible for the offences, 
they shoiild be specifically charged with 
such offences as read with the provisions 
of sec. 114, I. P. C. There may arise a 
further question in that case in respect of 
some of the accused, namely, whether it 


would be permissible to infer conspiracy 
from mere, presence, and again to make 
them liable atf principals by taking into 
account the fact thaj they were present 
at the commission of the offenc^ . 

The charges of murder and arson, 
apart from the weight aqd number of them 
which in itself is sufficient to crush the 
accused, relating as they do to such serio^ 
offences as murder and arson^jjkjidmeces- 
sarily embarrass the Scdse^STall the more 
when there is really no foundation for 
them as regards most of the accuse^ per- 
sons in this case. They are likely to be 
bewildered in thqjr^defence unable to dis- 
cover how they are to meet the charges 
when there is no allegation upon which 
such charges could be based. They are 
equally apt to confuse the jury; and that 
they did confuse them is clear, for inspite 
of the fact that there is no evidence in sup- 
port of these charges so far as many of the 
accused are concerned, as pointed out 
above, the jury returned an unanimous ver- 
dict of guilty against all the accused in 
respect of all the charges. The confusion 
could perhaps have been avoided 'by giving 
them proper directions (1/iscriminating 
between the different charges; but that 
floes not appear to have been done in this 
case. On the other hand, the learned 
Judge observed as follows: — “The first 
charge of conspiracy does not seem to be 
important in view of the main charge of 
murder against the accused, for i^ you do 
not believe the charge of mqrder, I do 
not suppose that you will Mieve the 
charge of conspiracy against the accused.” 
Then the jury were lisked to consider 
whether they would not holdldl the ac/cus- 
ed responsible for the murder of Intaz al- 
though the evidence was that Belat struck 
him on the neck with a dao, and that al- 
though Alimuddi shot Bibijan dead, whe- 
ther they should not bold any of the pthers 
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reB{K>nBibld for it, and it i^as also sng- 
^eeted to them they might not hold the 
<0tkeiB responsible, as th^ fnurder of Bibi- 
jan in the manner^in which it was done 
might npt have been in the programme ; 
and further more they were told as r^ards 
the murder of Momrez and the other six 
persons that if they believed that the ac- 
cused had a common intention to cause 
the these people in that way 

then they * find them all guilty. 

These directions ‘ had the effect of mis- 
leading the jury as to how they were to 
deal with the charges before them, and 
that that they were misled is evident 
from the verdict which they returned. 

In my opinion the accused were « em- 
barrassed in their defence and the jury 
misled and confused, and ther^ has not 
been a trial of the case upon charges pro- 
perly framed in consonance with the facts 
alleged by the prosecution, a multitude of 
charges not having any proper foundation , 
obscuring the case which the accused had 
got to meet, were put forward, and there- 
iore there was no proper trial which the 
accused were entitled to under the law. 

ia my opinion the observations of the 
Xiord Chancellor in the case of Suhra- 
mania Aiyar v. King -Emperor (2) apply 
lin substance to the charges framed in the 
presenl case. In that case though 'their 
Lordships were dealing with sec. 234, Cr. 
P. C., the importance and necessity of 
precisipn in the framing of charges was 
.pointed oyt in the following passage in 
the judgment : The reason of such a 
provision is obviously in order thalfe the 
jury may not be prejudiced by the multi- 
.tiude of changes and the inconvenience of 
hearing together of such a number of in- 
fstances o6 culpability and the conseqfuent 
«emharraasmeBt both to J udges and the ac< 

^ I. X. ». as Mmd. ei : -ju T, « tJ, w. N. 

S66CP.€.^ (1901). 


cused. It is likely to cause confusion and 
to interfere with the definite proof of a 
distinct offence which it is the object of all * 
criminal procedure to obtain. The policy 
of such a provision is manifest and the 
necessity of a jsystem of written accusa- 
ticm specifying a definite criminal offence 
is of the essence of criminal procedure.'* 
The mischief sought to be averted by the 
statute has been done as is evident from 
the verdict of the jury and the acceptance 
of it by the learned Judge ; and the effect 
cannot now be ‘ ‘ averted by dissecting the 
verdict and appropriating the finding of 
guilty only to such parts of the written 
accusation as ought to have been sub- 
mitted to the jury. ’ * 

I would therefore set aside the convic- 
tions of and the sentences passed upon the 
accused and direct that they be retried on 
a, charge of conspiracy against all of them 
under sec. 120B, I. P. C., together with a 
charge under sec. 302, I. P. C., against 
Belatali for the death caused to Intaz Ali 
afnd a charge under sec. 302, I. P. C., 
against Alimuddi for •the death caused to 
Bibijan Bibi. 

J. N. R. Conviction set aside ; 

Retrial ordered. 
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BABraiDBA I participation'. The presumption raiS’- 
Ei)hab*Gh 08 H, brings the case loithin ih,^ 

Appellant, * mbit of sec. 34. • 

V. If to pj^esence at the commission of the 

Thb^ing-Eu-I offence abetted, there is added proof of 
PBSOB, Bespon- participation in the offence ,* the abettor 
dent. also be convicted under sec. 34. 


Lofiu Atkinson. 

Lobd Sumneb. 

Sib Jobn Edge. 

1924, 

Heard, 25, 28, July. 
Judgment, 28, October. 


Indian Penal Code ( Act XL V of 1860 aeo. 
interpretation of— ‘Different acta done hy different 
pei'aona with a view to committing a particular 
crime— Liability of all for the crime— Sees 33^ 37^ 
38, 114 , 149 — Statute — Interpretation of the Penal 
Code— Privy Council, appeal to, againat decision of 
Full Bench of High Court dismiaaing accused's 
application for review of sentence upon Advocate- 


The Indian Per^al Code has first of alL 
to be construed in acc^rdapee 
natural meaning and irrespective of any 
assumed intention on the part of its 
framers to leave unaltered the law as It* 
existed before. It is, however, equally 
true that the Code mfist not be assumed 


OeneraVa certificate— Letters Patent {Calcutta), 
Arts. 25, 26, 4l~“iSpecial leave in criminal case — 
Misdirection— Irregularity as distinguished from 
error affecting due course of justice— Point not 
raised at the trial. 

Sec. 34 of the Indian Penal Code deals 
with the doing of separate acts, similar or 
diverse, by several persons; if alt are 
done in furtherance of a common Men- 
tion, each person is liable for the result 
of them all, as if he had done them him- 
self. “ That act'' and the act" in 
the latter part of the section include the 
whole of the action covered by ** a crimi- 
nal act " in the first part of the section. 

Secs. 33, 37 and 38 referred to and 
considered. 


to have^ sought to introduce differences 
from the prior law. It continues to em- 
ploy some of the older technical terms 
without even defining them, as in the case 
of abetment. It abandons others, such 
^as the principal in the first or second de- 
gree, but it must not be supposed that, 
because it ceases to use the terms, it does 
pot intend to provide for the ideas which 
those terms, however imperfectly, ex- 
pressed. 

Emperoe V. Nibmal Kanta Eoy (1) and 

EMi>EROR V. PROEULLA ICUMAR MAZUMDAB 
( 2 ) overruled. 

The King -Emperor v. Barendra Ku- 
mar Gikjsh (15) affirmed. 


Secs. 149 and 114 distinguished. 

Sec. 114 deals with the case where 
there has been the crime of abetment, 
but where also there has been the ac- 
tual commission of the crime abetted 
and the abettor has been present thereat. 
Instead of the crime being still abetment 
^ith circumstances of aggravation, the 
crime becomes by this section the very 
crime abetted. The section is evulen- 
^^ry jmnitory. Because partidpa- 
cte ti^omay sometimes be obscure 
in detaff^ estabUshed by the presun^- 


The decision of a Full Bench upon a 
review of a judgment or sentence passed 
on an accused person by a Judge of ^he 
^Iligh Court exercising its Original Crimi- 
nal Jurisdiction, held in pursuance of a 
certificate of the Advocate-General given 
under Art. 26 of the Lettefs Patent, is not 
a judgment, order or sentence of the High 
Court made in the exercise of its Original 

4I) I. L. B, 41 Cal. 1072 : a. 0. 18 0. W. 5. 

723 (1914). 

(3) I. L. B. ^ Oal. 41 (1922). 

(15) 28 0. W. H. 170 (F. 3.) (1028). 

24 



THE CALCUTTA WEEKLY NOTES. , [Vol. XXIX. 


181 

Barendea KtiMae Ghosh t?. The King-Empeeoe. 


^Jurisdiction within the meaning of Art, 

^ QUffire’: — Wfiether the accused has a 
fight of appeal to the Privy Council under 
'Art, *41 against the decision of ^the Full 
Bench rejcctfng on review his application 
for reconsideration of a sentence passed 
on him, in pdrsuatice of the Advocate^ 

certificate under Art. 26. 

SuBTuiiiri^NiA Ayyar V. King-Emperoe 
{14) referred U, 

‘ ^The Judicial Committee must not be 
understood as giving any encouragement 
to appeal in crinunal matters under Art. 
41 where no point of law has been raised 
by the trial Judge under Art. 25) nor are 
persons who have appealed in the usual 
way to the King in Council from a deci- 
sion in review passed by the Full Bench 
upon a certificate of the Advocate-GeneraV 
to assume that an application for special 
leave to appeal as an alternative will be 
granted or even entertained by the Jwdi- 
ciai Committee, 

Quasre*: — Where the evidence is the 
same, the guilt the same and punishment 
the same, but error has occurred in in- 
dicting him under the section v)hich 
charges the full offence instead of under 
the sections which charge an attempt at 
or an abetting of the full offence^ whe- 
ther the error is more than an irregularity, 
specially when this error could have been 
corrected in time^ if the accused had put^ 
his counsel in a positoi} to raise his de- 
fence clearly and in due form at the trial: 

Held — That ^here was no misdirection 
in the summing-up of the trial Judge to 
the jury: still less was it such a sum- 
fning-up as affected the due course of 
justice and the right of the prisoner to be 
fastly tried according to law within the 

(I4r) L. E. 28 I. A. 267 : 9 , c. I. L. B. 26 Mad. 

61; 6_0. W. K. 866 (1000). 


strict and narrow limits which have long 
been laid down by the Judicial Com- 
mittee 'when special leave to appeal is 
asked for in criminal matters. 

Points not properly raised at the trial 
are not points which, in ordinary circum- 
stances, deserve much consideration as 
grounds for special leave. 

This was an appeal from an order of the 
Hifjh Court, dated the 26th September 
1923. which dismissed an application 
under cl. 26 of the Letters Patent and 
affirmed a conviction and sentence of the 
said Court passed at its Criminal Sessions 
on the 17th August 1923. 

The Appellant was tried before Mr. 
Justice Page and a special jury on a 
charge of murder under the Indian Penal 
Code, sec. 302 and was found guilty and 
sentenced to death. 

The Advocate-General of Bengal gave 
to the Appellant a certificate under cl. 26 
of the Letters Patent that the High Court 
should further consider whether certain 
directions and onjissions to direct the jury 
on the part of the trial Judge did not 
amount in law vo a misdirection. The 
matter was heard by a Bench of five 
Judges (Mookerjee, Eichardson, C. C. 
Ghose, Cuming and Page, JJ.) who deli- 
vered separate judgments dismissing the 
application. On the 8th October 1923, 
the High Court (Mookerjee and Chatter- 
jea, JJ.) granted leave to the Appellant to 
appeal to His Majesty in Council under 
sec. 41 of the Letters Patent. 

The facts of the case are fully set out 
in the judgment of their Lordships, 
and in the judgments ‘ of the learned 
Judges who constituted the Full Bench, 
reported in 28 C. W. N. 170. 

Messrs, L, DeOruyther, K. 0, and 
Wallach for the Appellant. — The trial 
Judge misdirected the jury when be said 
in his charge tell you in law thal it 
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is not necessary for you to find that if 
must have been the accused’s pistol which 
fired the fatal sliot.” He should haVe 
directed the jury to acquit if they w^re 
of opinion that the accused either fired 
and missed or did not fire at all. If the 
accused was not proved himself to have 
committed the act which caused the mur- 
der he was entitled to an acquittal. 
Sec. 302 of the Indian Penal Code 
states that “ whoever commits mUider 
shall be punished, etc. In 

applying sec. 34 of the Indian Penal 
Code in conjunction with sec. 302 the 
meaning of ‘ * criminal acf ’ ’ in the for- 
mer section is the act of murder. 

The words ‘‘each of such persona is 
liable for that act in the same manner 
as if the act were done by himself alone 
can have no meaning unless the person 
himself has committed the fatal act. 

The words cannot be taken to include 
some person present who has not com- 
mitted the “ criminal act.” Emperor v. 
Nirmal Kanta Roy (1). In Indian law 
each is not responsible fbr the acts of his 
confederates even though a common 
purpose is proved. 

If all fire and hit, it is the act of seve- 
ral, and may be murder in all. 

If one misses and another hits, the one 
who misses is only liable for attempted 
murder. If one hits and the other does 
not fire the latter can only be liable for 
abetment. In the present case there is 
nothing apart from the accused’s own 
statement 1;o show that he even abetted 
and it is essential that abetment should 
be proved. Supposing there could be a 
fresh trial for abetment other evidence 
^ight be produced and a different result 
arrived at. The framers of the Code in- 
tentionally analysed and enacted that 

(1) I. L. E. 41 CM. 1072! 8. 0. 18 0. W. Ml 
728 <1914). 


each phase should be placed in a sepa- 
rate compartment. 

The construction, of sec. 34 adopted by 
the High Court would make the enact- 
ments in secs. 114 and 149 superfluous. 

Messrs. Dunne, K. G. and Kenworthy 
Brown for the Crown. — This appeal is hot' 
competent. 

Sec. 41 of the Letters Patent does 
not include any appeal from a 
of the High Court which *ha*o^iven its 
decision after a certificate* by the Adl- 
vocate-General. The accused was eri-* 
titled to come to the Privy Council 
direct but having elected to take the 
fiat of the Advocate-General and go to 
the HigB Court ho is not entitled to 
come to the Privy Council now. Such, 
an appeal is not considered by the 
Letters Patent and it is not within the 
powers of the High Court to grant leave 
in the circumstances. 

The Crown would be unlikely to grant 
an appeal under the j^prerogative wberot 
^vc Judges have confirmed the findings 
of the trial Judge. 

Sec. 34, I, P. C., must be construed 
in reference to sec. 33, •The “act 
oonsii^ed in the going with the deter- 
mination to rob and if necessary to 
murder. There is no doubt as to the 
common intention. Stephen, J., in Em^ 
peror v. Nirmal Kanta Roy (1) has fail- 
ed to appreciate the wider meaning of 
the expression ‘ ‘ the act ’ ’ and Itfia 
fallen into the . error of suggesting that 
each person should do the killing. 

Even though there is no specifio 
charge under sec. 114 ftiere can be nt 
conviction under either sec. 34* or sec; 
114. (Secs. 235, 236 and| 237, Ciriton-- 
nal Procedure Code, 1898). • 

Mr. DeGruyther, K. C., in reply.— ^ 

(1) I. L. R. 4rcal, 1072 i s. c. 18 0. W. N. 

728 0914). 
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The jury hive not found the accused 
guilty of abetment, therefore secs. 235, 
286 and 237 of the , Criminal Procedure 
Code do not apjjly. 

Where a reference is made to the Ad- 
Tocate-Goneral if the Court decide in 
favour of the accused the conviction is 
quashed. 

If they decide otherwise no oi'der is 
igliSUa^In the pr«sent case, the applica- 
ticai was ifismissed but no order was 
made and th6 appeal is from the order 
of the Sessions Court. 

Their Lordships’ Judgment was deli- 
vered by 

Lord Sumner. — This was ah appeal 
from Ihe High Court of Calcutta brought 
in a criminal matter under Art. 41 of 
the Letters Patent. The trial Judge 
reserved no question of law and the case 
came to the High Court on the certifi- 
cate of the Advocate-General of Bengal 
under Art. 26. Objection was taken at 
their Lordships’ bar to the competence of 
this appeal on the ground that Art. 41 
does not give an appeal to their Lord- 
ships from the determination of the High 
Court, unless the case cRme before, that 
Court at the instance of the trial Judge. 
Thereupon the Appellant applied in the 
alternative for special leave to appeal. 
The materials being the same in both 
proceedings though the questions arising 
sap not identical, their Lordships were 
able to decide the appeal and the appli- 
cation together and, in view of the 
gravity and urgency of the case, they 
dispensed wi£h a formal petition for 
special ‘leave to appeal. After hearing 
the arguments, they announced last 
July Che substance of the advice, which 
they would humbly tender to His Majes- 
ty, namely, that the appeal should be 
dismissed. At the same time their 


Lordships intimaled ^ha? they were un- 
able to advise that the application for 
special l^ve to appeal should be granted. 
Their reasons are as follows. 

On August 3rd, 1923, the Sub-Post- 
master at r Sankaritolla Post Office was 
counting money at his table in the back 
room, when several men appeared at the 
door which leads into the room from a 
courtyard, and, when just inside the 
door, called' on him to give up the money. 
Almost immediately afterwards they fired 
pistols at him. He was hit in two places, 
in one hand and near the armpit, and 
died almost at bnce. Without taking any 
money the assailants fled, separating 
as they ran. One man, though be firtd 
his pistol several times, was pursued by a 
post office assistant and others with com- 
mendable tenacity and courage, and 
eventually was secured just after he had 
thrown it away. This man was the Ap- 
pellant ; the others escaped. The pistol 
was at once picked up and was produced 
at the trial. 

There was evidence for the prosecution, 
such as the jury was entitled to act upon, 
that tliree men fired at the postmaster, 
of whom the Appellant was one ; that he 
wore distinctive clothes by whicli he could 
be and was identified ; and that, while 
these men were just inside the room, 
another was visible from the room through 
the door standing close to the others but 
just outside on the doorstep in the court- 
yard. This man was armed but did uot 
fire. t- 

Except for a doubt as to the total 
number of the men concerned in the at- 
tack, most of the witnesses coneurring in 
the above statement while ultimately the 
prisoner said they were only three in 
number, the evidence of the eye-wilnesees 
was consistent and uniform. The pistol 
thrown away by the priB<»iier was a 
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German aufomatio sellSejecting pistol* 
'An ejected sheli was found just inside the 
room near the door, and^ it fitted this 
pistol. The bullet which killed the post-* 
master was cut out of his back and was 
produced, and it also fitted the ejected 
shell and the pistol carried by the pri- 
Bonter. This bullet was distinctively of 
German make. It was not however con- 
clusively proved that no other assailant 
had a similar pistol to that which the pri- 
soner had or used a similar bullet to that 
found in the deceased. 

Tlie Appellant was defended by five 
counsel. A few of* the witnesses were 
cross-examined by them but very 
sparingly, and only to test their adherence 
to their evidence given in chief. Most 
of them were not cross-examined at all. 
No afi&rmative defence was indicated in 
any part of this cross-examination and no 
witnesses were called on the part of the 
prisoner, but after the case for the pro- 
secution was closed the prisoner made an 
oral statement, which of course was not 
on oath and was •not cross-examined to. 
Here for the first time some foundation 
was laid, though vaguely, for what even- 
tually became the case raised on this 
appeal. 

According to the prisoner, he was the 
man outside the room. He said that he 
stood in the courtyard and was very 
much frightened. The prosecution had 
left his purpose to be inferred from his 
position and his action. Whether hef was 
present as one of the firing party or as its 
commander or as its reserve or its sentinel 
was of no special importance on the case 
made for the Crown. What was singular 
was the prisoner’s own reticence on these 
matters. He dealt with none of them. 
Why he was there at all and why 
he did not take himself off again 
he did not say, nor did he even in* 


dicate his precise position in the yard. 
Accordingly the evidence called bv the 
prosecution, ll^at the man ovitside was 
close to the men inside and, being visible 
by those within, would also see .what went 
on Vithin, was never challenged at all. 
The Appellant’s account was : “ I took my 
stand on the portico ” — this ran round 
two sides of the courtyard and acewdimjg 
to the plan ife congistent on 

the steps of the dcx)rfray<^ 

After a minute I heard two souiida, dum 
dum ; when I heard the sounds I was con- 
fused. I perspired heavily and could not 
remember anything. Afterwards I heard 
chor chor ; not flftjcfing the others there, I 
ran away." 

t’inally he said (and it was to this that 
the only affirmative part of his counsers 
cross-examination was directed) — 

I have never assaulted anyone in my 
life. This is ray first offence. I throw my- 
self on the mercy of the Court. I ,wa8 
married haidly three months ago.^* 

The charges preferred were murder 
under sec. 302 of the Indian Penal Code, 
and voluntarily causing hurt under sec. 
394, while jointly concerned in' an at- 
tempted robbery. lio the first charge he 
pleaded not guilty. To the second he 
pleaded guilty of robbery. Their Lord- 
sliips do not pause to remark on the in- 
cohsistency of this latter plea with the 
argument subsequently advanced in the 
High Court. There were further charges 
of attempted murder and attempt to 
commit culpable homicide, jvhich were 
abandoned by the prosecution at the out- 
set. 

The learned trial* Judge, Page, J., 
directed the jury carefully, •upon the foot- 
ing, that the prisoner wa^i one of the men 
inside the room, that he was^one of those 
who fired, and might be the man who fired 
the fatal shot, and that in any event, if 
|;bey were satisfied in terms of sec. 34 of 
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the Code, that the postmaster was killed 


in furtherance of the commonr intent of 
all, then the prisoner jvas guilty of 
murder, whether he'- fired the fatal shot 
or no. He did not deal with the pri- 
soner’s statement until the prosecuting 
counsel reminded him of it, when he told 
the jury that its weight was for tliem, 
.r-hut it formed part of the evidence which 
they^ htteladaaConsider. Jle no ex- 

press direction%n tlie subject either of 
attempted murder or of abetting murder. 
It appears to their Lordships that, as the 
whole summing-up was rested, in sen- 
tences more than once repeated, upon the 
prisoner being one of those inside the 
room and on his firing at the postmaster, 
the direction to the jury to take his state- 
ment into account might well be under- 
stood as impliedly instructing them to 
acquit, if they believed his whole state- 
ment as to his action and his connection 
with the murder to be true, since in that 
case the conditions would not be ful- 
filled on which throughout the summing- 
up it was stated that the guilt of the ac- 
cused must rest. This view, however, 
was not put forward" in the Court below, 
and their Lordships are quit© satisfied to 
deal with the matter as it was presented 
to the High Court upon the question of 
misdirection. 

The note of the defence submitted, 
which was taken by the trial Judge is as 
follows No evidence of murder, be- 
cause no evidence that prisoner killed 
him.” This he overruled, saying qu^te 
rightly ” there is evidence that accused 
fired the fatal shot.”‘ If the defence sub- 
sequently rai^d before the High Court 
had been put before him intelligibly, it 
should have'^been a submission that the 
jury ought to acquit if they thought 
that the accused either fired and 
missed or did not fire at all, and 


that they must not find that he 
fired the fatal shot without weigh- 
ing the fact that the prosecution had not 
actually proved that neither of the other 
men fired from a German automatic pistol 
like the prisoneris, though there was 
evidence making it improbable that they 
were armed as he was. As to the subse- 
quent defence resting on abetment, it 
does not appear to have been thought of 
at all. It would»be a circumstance pro- 
per to be considered on the apjvlication 
for special leave, that, neither in cross- 
examination nor in argument before the 
verdict was found, was any point about 
abetment taken, nor was even any point 
as to an attempt clearly urged. It was 
not too late to liave amended the charge 
and to have given further directions to 
the jury (Criminal Procedure Code, sec. 
227) and points not propeirly raised at 
the trial are not points which, in ordi- 
nary circumstances, deserve much con- 
sideration as grounds for special leave. 
In the present case, however, their Lord- 
ships think it unnecessary to dwell fur- 
ther on this matter. 

In the period of over sixty years which 
have ela'|>sed since the Indian Penal 
Code came into force, a very large num- 
ber of cases have of course been reported, 
in which joint commission of crime, 
attempts to commit crime, and abet- 
ments of crime, in many and very various 
forms, have been the subject of judicial 
rulings. With insignificant exceptions 
the Code has been interpreted in alhthe 
Indian Courts down to a few years ago 
in conformity with the English law exist- 
ing in 18(50. 

The learned Judges in the High Court 
examined the authorities so fully and 
exhaustively that it would serve no good 
purpose if their Liordships were to duh 
COBS them kgain aeriatim. The . chief 
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authority for the Appellant a Ideoi,- 
sion of Stephen, J., in 1914, in Emperor 
V. Nirmal Kanta Boy (1),* a case in 
which two men, obviously acting in con- 
cert, having both fired ^at a policeman, 
one hitting and killing him and the other 
failing to hit him at all, that learned 
Judge directed the acquittal of the latter, 
who was charged under secs. 302/34 
with murder. He held^ that, applying 
sec. 34 to the case, the crimftial act was 
the klTling of the policeman : that only 
one man killed him. not both : that all 
the prisoner did was to try to kill him, 
and that the criminal act charged was 
not done by several persons at all, that 
is to say was not under the circumstances 
a joint act, and he added “ the only act 
he can be liable for under the section is 
one done by several persons, of whpm 
he was one, that is by the man who 
escaped and himself .... In order to 
make the accused liable for murder 
under sec. 34 it would be necessary ’to 
say that an offence and an attempt to 
commit it are the same ‘act,’ which 
seems to me not to be the case.” This 
view of the meaning of sec. 34 was 
adopted in Emperor v. Profulla Kumar 
Mazumdar (2), the High Court observ- 
ing that “ sec. 34 does not create an 
offence — the provisions thereof merely 
lay down a rule of law.” Eeference may 
also be made to Emperor v. Chandan 
Singh (3), Harnam Singh v. Emperor* (i) 
and Bahai Singh v. Emperor (5). 

Before 1914 there seems to have been 
no case in Bengal in which the view of 
sec. 34 formulated by Stephen, J., in 
EirmaVs case (1) was adopted by any 

a) I. L. R. 41 Cal. 1072 i s, o. 18 0.’ W. N. 

. 723 (1014). 

00 I. L. B. 60 Cal. 41 (1022). 

(3) I. L. R. 40 All 103;(1817). 

(4) [1010] Ftmj. Bee. Cr. Ral. No. 21. 

(6) [1010] Fnnj. Bee. Or, Bnl. No. 24. 


Judge, while the cases to ‘‘the ■ conirary 
are numerous. It is evident that till 
then the viedr'now pontended for had a 
very small place in the voluminous body 
of •criminal decisions, and it has educe 
been as often criticise^ as followed, and 
more often than not has been disregard- 
ed altogether. This* is so in all the 
Courts in India. The doing 
one person at ];he •ban, ik? ii” several by 
blows or stabs, under circumistauces in 
which it can never be known , which 
blow or blade actually extinguished life, 
if indeed one onl^ produced that result, 
is common in criminal experience and 
the* impossibility of doing justice, if the 
crime in such cases is the crime of 
attempted murder only, has been gene- 
rally felt. It is not often that a case 
is found where several shots can be 
proved and yet there is only one wound, 
but even in such circumstances it is ob- 
vious that the rule ought to be the same 
as in the wider class, unless the words of 
the Code clearly negative it. Of course 
questions arise in such cases an to the 
extent to which the „ common intention 
and the common contemplation of the 
•gravest consequences may have gone, 
and participation in a joint crime, as dis- 
tinguished from mere presence at the 
scene of its commission, is often a 
matter not easy to decide in complex 
states of fact, but the rule is one that 
has never left the Indian Courts in much 
doubt. As illustrations of tH© course of 
decision, reference may be made to the 
cases of Queen v. Mahomed (6), 

Queen-Empress v. Mahabir^{7), Keshwar 
Lai Shaha v. Giris Chandra (8), Gouri- 
das Eamasudka v. Emperor (9^, Emperor 

(6) 1 W. B. Or. B. 40 (1864). 

(7) I. L. B. 21 AU. 263 (1809). 

(8) I. L. B. 29 On). 496 (1902).| 

W I,Ii. B. 86 CM. 669 (1908) 
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KnnJiai and Mardridra Chandra 
Ghoie V. Emperor (11), ' 

Ths Appellant’s arRumerf* i®. iu brief, 
lllat in sec. 34 “ a criminal act,” in so 
far as murder is concerned, means ^ an 
act which takes^ life criminallv within 
sec. 802, because tfte section concludes by 
jay ing “is liablie Ifbir that act lin !tbe 
safiR^Mittier as iff the act were done by 
himself aplone^*^jti1|i«ihnre is no act done 
by himself alone, which could make a 
man liable to be punished as a murderer, 
except an act done by himself and 
fatal to his victim. , Thus the effect 
is that, where each of several per- 
sons does something criminal, all act- 
ing in furtherance of a common in- 
tention, each is punishable for what he 
has done, as if he had done it by him- 
self. Such a proposition was not worth 
enacting, for if a man has done some- 
thing criminal in itself, he must be 
punishable for it, and none the less so 
that others were doing other criminal 
acts of their own at the same time and 
in furtherance of an intention common 
to all. It follows .from the Appellant’s 
argument that the section only applies 
to cases where several persons (acting in 
furtherance of a common intention) do 
some fatal act, which one could do- by 
himself. Criminal action, which takes 
the form of acts by several persons, in 
their united effect producing one result, 
must then be caught under some other 
section and', except in the case of unlawful 
assembly, is caught under attempts or 
abetment. By way, of illustration it may 
be noted thai,t, in effect, this means, that, 
if three assailants simultaneously fire at 
their victiip and lodge three bullets in his 
brain, all may be murderers, but, if one 
bullet only grazes his ear, one of them is 

ao) L JU R. 86 All. 829 gSia). 

ai) I. b. R. 41 Oal. 64 (1914). 


not a murderer and, each being entitled 
to the benefit of the doubt, all must be ac- 
quitted of mu^er, unless the evidence in* 
dines in favour of the marksmanship of 
two or of one. ^ 

This argument evidently fixes atten- 
tion exclusively upon the accused person’s 
own act. Intention to kill and resulting 
death accordingly are not enough : there 
must be proved an act, which kills, done 
by several persons and corresponding to, 
if*not identical with, the same fatal act 
done by one. The answer is that, if this 
construction is adopted, it defeats itself, 
for several persons cannot do the same act 
as one of them does. They may do acts 
identically similar, but the act of each is 
his own, and because it is his own and is 
relative to himself, it is not the act of 
another or the same as that other’s act. 
The result is that sec. 34, construed thus, 
has no content .and is useless. Before the 
High Court the Appellant’s Counsel put 
an illustration of their own, which may be 
taken now, because, ^he whole range of 
feasible illustrations being extraordinarily 
small, this one is equally exact in theory 
and paradoxical in practice. Suppose two 
men tie a rope round the neck of a third 
and pull opposite ends of the rope till he 
is strangled. This they said really is an 
instance of a case under sec. 34. Beally 
it is not. Obviously each is pulling his own 
end of the rope, with his own strength, 
standing in the position that he chooses to 
take up, and exerting himself in the way 
that is natural to him. in a word in a way 
that is his. Let it be that in effect each 
pulls as hard as the other . and at the 
same time and that both equally conteibhte 
to the result. Still the act, for which 
either would be liable, if done by himself 
alone, is precisely not the act done by the 
other person. !^ere are two acts, for 
which both adhirs ought to suffef ^th. 
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Beparately done by two persons but iden- 
tically similar. Let us add the element, 
that neither act without the other would 
have been fatal; so that the fatal effect 
was the cumulative result of the acts of 
both. Even this does not ihake either 
person do what the other person does : it 
merely makes the act, for which he would 
be liable if done by himself alone, an at- 
tempt to murder and not an act of murder, 
and accordingly the case is flot an illus- 
tration of sec. 34. To this the reply was 
made before the High Court, that in a 
case where death results from the cumula- 
tive effect of different acts, each actor 
must be deemed guilty of murder, though 
whether because it cannot be shown that 
it was not his act alone which took the 
victim’s life, or because the absurdity of 
the argument had to be disclaimed some- 
how, it is not easy to determine. Yet 
absurd it is, and absurd it must remain. 
“Where two men have done a man to 
death,’’ said the learned counsel (Kecord 
127), “ your Lordships will not inquire in- 
to the individual effect 6f each blow ; but 
the point I am insisting on is that the 
doing to death must have been the joint 
acts of both.’’ This concession, rational 
enough in itself, is another way of saying 
that the section really means “when a 
joint criminal act has been done by the 
acts of two persons in furtherance of a 
common intention each is liable for that 
joint criminal act, as if he had done it all 
by himself.” On the other hand, if it is 
read as the Appellant .reads it, then, re- 
turning to the illustration of the rope, if 
both men are charged together but each 
is to be made liable for his act only and 
^ if he had done it by himself, each can 
Bay that the prosecution has not discharged 
the onus, for no more is proved against 
him than an attempt, which mi^ht nut 
have sttdcee^ in the «j>tence of tlm other 


Emperor. 

party charged. Thus both will be acquit- 
ted of murder, and will only be convicted 
of an attempt, altbcmgh the victim is and 
remains a murdered man. If, on the 
other hiyid, each were tried separately by 
different juries, either jury or both, taking 
the view that the violence* used by the 
man before them killed the man, whom 
they knew to be^dead, might return m og f. 
impeachable verdicts of mjirde^*'?sd^tlien 
both men would be justly hanged. 

• As soon, however, as the other sections 
of this part of the Code are looked at, it 
becomes plain that the words of sec. 34 
are not to be eviscerated by reading them 
in this exceedingly limited sense. By 
sec. 33 a criminal act in sec. 34 includes a 
series of acts and, further, “act ” includes 
omission to act, for example, an omission 
to interfere in order to prevent a murder 
•being done before one’s very eyes. By 
sec. 37, when any offence is committed by 
means of several acts, whoever intention- 
^illy co-operates in the commission of that 
offence by doing any one of those acts, 
either singly or jointly with any 
other person, commits that offence. 
Even if the Appellant did' nothing as he 
stood outside the door, it is to be remem- 
bered that in crimes as in other things 
“ they also serve who only stand and 
wait.” By sec. 38, when several persons 
are engaged or concerned in the commis- 
sion of a criminal act, they may be guilty 
of different offences by means of that act. 
'Bead together, these sections are reason- 
ably plain. Sec. 34 deals with the doing 
of separate acts, similar or diverse, by 
several persons ; if all are Sone in further- 
ance of a common intention, eadh person 
is liable for the result of them all, as if he 
had done them himself, for “ that act ” 
and “ the act ” in the latter part of the 
section must include the whole action 
covered by “1^ criminal act ” in the first 

a 
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because they refer to it. Sec. S7 
^fnmdes that, -when se^reral acts are done 
W as to result togethdro in the commiesion 
^ 'an offence, ^the doing of any one of 
them*, with an intention to co-operate in 
the offence (which may not be the same as 
an intention * common to all), makes the 
actor liable to bo punished for the com- 
■■^jauuon of the offence. ,Sec. 38 provides 
loi "(ftlftsejjt punishments for different 
offences as an, alternative to one punish- 
paent for one offence, whether the per- 
sons engaged or concerned in the commis- 
sion of a criminal act are set in motion 
by the one intentioii or by the other. 

The other part of the Appellan|’8 argu- 
ment rests on secs. 114 and 149, and it is 
said that, if sec. 34 bears the meaning 
adopled by the High Court, these sections 
are otiose. Sec. 149, however, is cer- 
tainly not otiose, for in any case it creates 
a specific offence and deals with the 
punishment of that offence alone. Tt 
postulates an assembly of five or more 
persons having a common object, viz., one 
of those named in sec. 141 [R. v. Sabed 
AH (12)1, and^then the doing of acts by 
members of it in prosecution of that ob- 
ject. There is a difference betweea ob- 
ject and intention, for, though their object 
is common, the intentions of tha several 
members may differ and indeed may be 
similar only in respect that they are all 
unlawful, while the element of participa- 
tioli in action, which is the leading feature 
of sec. ‘34, is replaced in sec. 149 by mem- 
bership of the assembly at the time of the 
committing of ^e offence. Both sections 
deal wit^ combinations of persons, who 
become punishable as sharers in an 
offence. Thus they have a certain re- 
semblance and may to some extent over- 
lap, but sec. 149 cannot at any rate rele- 
sec. 84 to the position of dealing only 
■ (BD H 36%. It. &.'847 Bt p. 869 


with joint action by the commission of 
identically similar criminal acts, a kind 
of case -which is not in itself deserving of 
separate treatment at all. 

As to sec. 114, it is a provision which is 
only brought into operation when cir- 
cumstances amounting to abetment of a 
particular crime have first been proved, 
and then the presence of the accused at 
the commission of that crime is proved 
in addition* [Abhi Misser v. Lackmi 
Narain (13)]. Abetment does not in it- 
self involve the actual commission of the 
crime abetted. , It is a crime apart. Sec. 
114 deals with the case, where there has 
been the crime of abetment, but where 
also there has been actual commission of 
the crime abetted and the abettor has been 
present thereat, and the way in which it 
deals with such a case is this. Instead of 
the crime being still abetment with cir- 
cumstances of aggravation, the crime be- 
comes the very crime abetted. The sec- 
tion is evidentiary not punitory. Be- 
cause participation de facto (as this case 
shows) may sometimes be obscure in de- 
tail, it is established by tlic presumption 
juris et de jure that actual presence plus 
prior abetment can mean nothing else 
but participation. The presumption rais- 
ed by sec. 114 brings the case within the 
ambit of sec. 34. 

The prosecution gave no evidence of 
any prior connection of the accused with 
the crime, but began the case at the time 
when the assailants appeared at the post 
office. The discovery of suncCry pistols 
and daggers among the Appellant's effects, 
some hours after the crime, was proved 
but not that they were those used in the 
commission of the murder. There whk 
nothing in the prosecution’s case to idioW 
that be had instigated or aided the tXWh 

( 18 ) I. L. B. 27 o#i. eee : 8 . 0 . 4 0 . 

- ti9oe), . ..o 




▼•fc.’spnx.i 

Babendba Eumar Ghosh v. Thp EiNa>'EMPBBOB. 


inis8i(Mi df the iariixie before the • Actual 
commission began. The evidence on this 
matter was wholly supplied* by the 
prisoner himself. His statement 'was 
that earlier in th^ day, when he was re- 
clining on his couch after a meal, “ one, 
whom he knew to be a God-fearing man 
and a man of learning,” came and took 
him to a house, where he found two 
young men. Here he was solicited to go 
with them in order to commit a ^acoity, 
and when he reluctantly consented and 
was shown how to use the pistol witli 
which, like the others, he was then sup- 
plied, he stipulated that* he was not to 
be a party to any dacoity or murder and 
was told there was to be no murder and 
he was to be there merely for show, it 
is plain from his statement that these 
persons had some hold over him, for 
when, by way of excusing himself, he had 
said, “ My brother is in Government ser- 
vice and draws large pay. The money 1 
earn is enough for me,” he states that 
the other man ” looked at me for a time. 
I could not speak;” aiM when he had 
been told that he was to be there only 
for show, he adds, ” 1 was not in a posi- 
tion to speak. I went with them.” 
Thus his statement goes at most to abett- 
ing a dacoity, the ciime to the actual 
commiasion of which he pleaded guilty, 
but, as he had stipulated with success 
that there was to be no murder, it is not 
itself a statement showing an abetment 
of murder. Strictly, therefore, there 
Was no evidence of any such abetment as 
has to be |aoved before sec. 114 comes 
into operation. As to the Appellant's 
presence at the 'post office, it has been 
already pointed' out that he gave no ex- 
planation it at all, but his story was 
much more oonabtent with participation 
in the actual commisHon of the crime 
than with oaem bodily presence after 


previous abetment. Indeed, he says 
that, when he ran away, the others 
already disappear^il; thus it would seem 
that he covered their retreat. At any 
.rate, his statement supports presence by 
way of actual participation in the crimi- 
nal act or series of acts by which the 
post master was killed rather than such 
conduct as adds to previous abetment 
bodily presence at tha commission 
crime abetted and nothing m<^, and 
J14 was never really madd applicable for 
want of proof of abetment of the ver^ 
crime, at the commission of which the 
A'ppellant was actually present. 

For these reasons their Lordships think 
that on]^ the most unsubstantial founda“ 
lion was laid for any discussion of sec. 
114 at all, but, as it was fully considered * 
by the High Court, they state their own 
• concurrence in the conclusion of the 
learned Judges below. Even if it be the 
case that the accused could have been con- 
victed as an abettor, present at the com- 
mission of the offence, this is not to* say 
that, if to presence there is added proof 
of participation, he could not also be con- 
victed under secs. 34 and 302. Parti- 
cipation must depend on the facts, but it 
is not negatived merely because actual 
presence and prior abetment are proved. 

Their'Lordships do not think it .useful 
to go at length into the history of the pre- 
paration and enactment of the provisions 
of the Indian Penal Code, which played 
•no inconsiderable part in the disfussion 
of this subject in India. That the crimi- 
nal law of India is prescribed by and, so 
far as it goes, is containcQdn the Indian 
Penal Code ; that accordingly (as ahe Code 
itself shows) the criminal law of India 
ftTifl that of England differ in- sundry res- 
pects ; and that the Code has first of all to 
be construed in accordance with its 
natural meaning and irrespective of any 
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iDSStimidd intention on the part of its 
fratners to leave unaltered the law as it 
existed before, are,* c though common- 
places, considerations which it is import- 
ant 'never to forget. It is, Jiowever, 
equally true that the Code must not be 
assumed to have sought to introduce 
differences from the prior law. It conti- 
to employ some of^the older techni- 
caTlfernMi^uthqut even defining them, as 
in the case of abetment. It abandons 
others, such as principal in the first or 
the second degree, but it must not be 
Bupposied that, because it ceases to use the 
terms, it does n<5t untend to provide for 
the ideas which those terms, how^ever 
imperfectly, expressed. One object which 
those who framed the Code had in view, 
was to simplify the law ; and to get rid of 
the terms principal in the first degree ” 
and “principal in the second degree “ 
and others was no doubt a step in that 
direction, but to introduce a general sec- 
tion, sec. 34, which has little, if any^ 
content, and to attach a wholly new im- 
portance to abetments and attempts, was 
to complicate not to simplify the adminis- 
tration of the*law, for participation and 
joint action in the actual commissipn of 
crime are, in substance, matters which 
stand in antithesis to abetments or 
attempts. If sec. 34 was deliberately re- 
duced to the mere simultaneous doing in 
concert of identical criminal acts, for 
which separate convictions for the same 
offence could have been obtained, no smuir 
part of the cases which are brought by 
their circumstances within participation 
and joint commission would be omitted 
from thi Code altogether. If the Appel- 
lant’s argument were to be adopted, the 
Code, Muring its early years, before the 
words “ in furtherance of the common 
intention of all “ were added to sec. 34, 
really enacted that each person ia liable 


criminally for what he does himself, as 
if he had done it by himself, even though 
others did something at the same time as 
he ^ did. This actually negatives parti- 
cipation altogiether and the amendment 
was needless, for the original words ex- 
pressed all that the Appellant contends 
that the amended section expresses. One 
joint transaction by several is merely re- 
solved into separate sevieral actions, and 
the actor irf each answers for himself, no 
less and no more than if the other actors 
had not been there. This got rid of ques- 
tions about principals in the first or the 
second degree by ignoring them, and 
the object of the framers of the Code was 
attained. In truth, however, the amend- 
ing words introduced, as an essential pai’t 
of the section, the element of a common 
intention prescribing the condition, undtir 
which each might be criminally liable 
when there are several actors. Instead 
of enacting in effect that participation as 
such might be ignored, which is what the 
argument amounts to. the amended sec- 
tion said that, if there was action in fur- 
therance of a common intention, the in- 
dividual came under a special liability 
thereby, a change altogether it^pugnant 
to the suggested view of the original sec- 
tion. Eeally the amendment is an amend- 
ment, in any true sense of the word, only 
if the original object was to punish parti- 
cipants by making one man answerable 
for what another does, provided what is 
done is done in furtherance of a common 
intention, and if the amendment then de- 
fines more precisely the conditions under 
which this vicarious or collective liability 
arises. In other words,'* a criminal act 
means that unity of criminal behaviour, 
which results in something, for which sa 
individual would be punishable, if it were 
all done by himself alone, that is^ in e 
criminal offence* 
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Their Lordships are accordingly of opi- 
nion that the Pull Bench of the High 
Court rightly construed #ec. 34 of the 
Indian Penal Code, and that the view 
taken of it in Nirmal Kanta Boy's case 
(1) is not correct. This* disposes of the 
main question raised in the appeal and 
in the application for special leave. As- 
suming that Page, J., in taking the view 
of sec. 34 which he did take, directed the 
jury correctly on the subject, there is ad- 
mittedly little left in the general ohjectiops 
to his summing-up. It was very fully 
examined by the Pull Bench of the High 
Court, and the learrfed Judges were un- 
animously of opinion that it did not call 
for any review. Their Lordships do not 
think it necessary to re-examine it sen- 
tence by sentence, or to reiterate the 
reasons which the learned Judges gave 
for their conclusion. It is enough to eay 
that, having fully considered the sum- 
ming-up themselves, they entirely concur 
in the conclusion of the Full Bench. The 
learned Judge’s direction was not erro- 
neous in point of daw, and it sufficiently 
dealt with the material facts. It there- 
fore contained no misdirection : still less 
‘was it such a summing-up as affected the 
due course of justice hnd the right of the 
prisoner to be fairly tried according to 
law within the strict and narrow limits, 
which have long been laid down by their 
Lordships’ Board when special leave to 
appeal is asked for in criminal matters. 

The argument against the competence 
of thp appeal was substantially as follows. 
Subject to the satisfaction of the condi- 
tions which Art. 41 contains, the appeal 
is a limited* appeal as of right, and must, 
.therefore, be strictly construed. It is 
given. in two cases only, and beyond those 

(1) I. L. B. 41 041. 1072 ; 8. C. 18 0. W. -N. 
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cases any appeal is incompetent. The 
two cases are^these. : first, that the High 
Court, in the.QKercise of its Original Cri- 
minal Jurisdiction, ' has passed a judg- 
ment, order or sentence; ani, second, 
that there has been a criminal case where 
the Court, exercising Original Jurisdiction 
in that case, has itsejf reserved a point or 
points of law for the opinion of the Hjgbj- 
Court. The present caise doeo’tiSt fall 
within the words “froni^any judgment, 
order or sentence of the said High Court 
of Judicature .... made in the 'exer- 
cise of Original Criminal Jurisdiction ” 
but it must be broaght within the second 
alternative. Now, the Advocate-General 
of fBengal, under Art. 26 of the Letters 
Patent, granted his certificate that in his 
judgment “ whether the alleged direction 
or the alleged omission to direct the jury 
do not in law amount to a misdirection 
should be further considered by the said 
High Court.” After full consideration 
of the question so raised, the Full Bench 
of the High Court made its order in the 
following terms : ‘ ‘ The order of the Court 
is that the application made by the 
prisoner under cl. • 26 of the Letters 
Patent do stand dismissed;” and this is 
*the order by which the Appellant is really 
aggrieved. It is true that in his petition 
to 'the High Court for a declaration of 
the fitness of his case for further review, 
he says ” that, being aggrieved by the said 
dismissal of bis application an^ by the 
judgment and sentence pass^ and pro- 
nounced upon him by the Hon’ble Mr. 
Justice Page, your Petitioner prays for 
leave to appeal therefrom to the. King’s 
Most Excellent Majesty in Council;” Lut 
this statement is doubly inexact. The 
High Court does not and does not pur- 
port to grant leave to appeal ; it grants or 
withholds a declaration of its opinion oti 
the fitness of the case for appeal. For- 
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High Court itself refusing to exerdse its 
power to interfere with the trial and sen- 
tence. If it had discharged the sentence 
and direcjbed an acquittal to be entered, 
the Appellant would not have Been 
a^rieved by thecjudgment and sentence 
of Page, J., at all. ^ If it had altered the 
;^entence. his grievance would have been 
tnal*tiiesilteration did ^j^ot gd far enough. 
The coaiipjaih^ is that the High Court 
dismissed the application, and this is the 
oidef •from which he claims to appeal. 
Accordingly his application is made in a 
case which does not fall •within the words 
“ in any criminal case where any point 
or points of law have been reserved' for 
the opinion of the High Court in man- 
ner hereinbefore provided by any Court 
which has exercised Original Jurisdic- 
tion;” for the points of law were not 
reserved by the Court which exercised 
Original Jurisdiction, nor did the Court 
exercise its discretion in the matter in 
terms of Art. 25. That article provides 
that, but for the case therein excepted, 
”thene shall be no appeal to the High 
Court from any sefitence passed in any 
criminal trial before the Courts of Origi- 
nal Criminal Jurisdiction which may be 
constituted by one or more Judges of the 
High Court,” and although Art. *26, 
which states what is to be done with these 
points reserved, introduces a new reserv- 
ing authority, the determination of the 
High Court on the question resierved is 
final, except only for the express provi- 
sion of Art. 41. It says : — 

^^^And we do further ordain that on such 
pohit or points of law being so reserved as 
aforesaid, or on its being certified by the 
said Advocate-General that in his judgment 
• •: • , a point or points of law which 
has or have, been decided by the said Court 
dioiild t>e further considered, the said 

Court simll have full power and authority 
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to review the case .... and finally 
determine such point or points of law. . 

Now, Art. ^41 names, as part of the 
defining limits of the right to appeal to 
His Majesty in Council, a reservation of 
points of law by a Court exercising Ori- 
ginal Jurisdiction, which is not the reser- 
vation made in this case, and the fact that 
a reservation by the Advocate-General is 
mentioned and provided for in sec. 26, 
and is omitted from sec. 41, makes the 
intention clear. When an authority out- 
side the High Court is empowered to 
bring about a right of first appeal by a 
certificate of his own, that appeal is to 
the High Court and is finally concluded 
by its determination. There is no second 
appeal. When the reservation originates 
within the High Court itself, then, sub- 
ject to the approval of the High Court to 
the fitness of the case in that regard, a 
second appeal is competent. With Art. 
41 the Advocate-General has nothing to 
do. The proceedings of the two tribunals, 
the High Court exercising Original Cri- 
minal Jurisdiction and the High Court 
determining by its judgment points re- 
served for its consideration, arc strictly 
two proceedings, and, when the triaf 
Judge is juncius ojficio and the whole 
matter has passed to the Court in review, 
the conditions under which the further 
decision in review can be brought before 
His Majesty in Council under Art. 41 are 
strictly limited to those which that sec- 
tioh prescribes for that very case. Such 
was the submission on behalf of th^ Bea- 
pondent, and there can be no doubt that 
it was a weighty one. 

Having arrived at the above-stated oon- 
clusion on the construction of the Co4et 
which goes to the root both Of the ap- 
peal and the application for special leavOi 
their Lordships do not, however, iliink 
it neoessary to proce^ with the quesUou 
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whether in ihis case an appeal under Aii. 
41 of the Letters Patent is competent. 
In 1901 an appeal [Subrahntanto ^yyai‘ v. 
King-Emperor (14)] was heard and de- 
termined by their Lordships’ Board, in 
which the decision under review was that 
of the High Court at Madras in a crimi- 
nal matter, brought before it on the certi- 
ficate of the Advocate-General under Art. 
26. The terms of the Letters Patent of 
the High Courts of Cafcutta^ and Mad- 
ras are for the present purpose identical. 
No objection was taken by counsel that 
under these circumstances an appeal to 
their Lordships’ Board under Art. 41 was 
incompetent, nor is any question raised 
on this point in the judgment of the 
Board, and the explanation of this cir- 
cumstance probably lies in the fact, that, 
in addition to the appeal under Art. 41, 
special leave to appeal had been applied 
for and had been granted by Her Majesty 
in Council on 29th June 1900. The deci- 
sion in that case does not therefore con- 
clude this matter, but their Lordships 
think it inexpedient to deal with the ob- 
jection now, since on the other grounds 
%bove stated the appeal itself in their 
opinion must fail. They desire, how- 
ever, to say that they must not be under- 
stood as giving any encouragement to ap- 
peals in criminal matters under Art. 41, 
where no point of law has been raised by 
the trial Judge, nor are Appellants, who 
have chosen this mode of bringing tl^ir 
case before the Board, to assume that an 
application for special leave to appeal as 
an alternative will be granted or even en- 
tertained by .their Lordships. 

Wcr sunilar reasons they do not deal 
^ith other considerations relating to the 
grant of i^edal leave to apjpetd to His 
Majes% such as ^ following. Although 

1. 0. 14 I 1 . B. 26 Ibd. 
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in general hardly anything could more 
conspicuously wiolate natural justice than 
to convict and* lentenpe a man for an 
offence of which he was not guilty, it may 
be that irregularity alone is tne proper 
term to use, when, thj facts being the 
same, the evidence the same, the guilt 
the same, and the. puhishment the same, 
error has occurred in indicting biai’^lP’ 
der the section wliich chatges the full 
offence instead of under the sections 
which charge an attempt at or an abetting 
of the full offence, especially when this 
error could have been corrected in time, 
if the accused had put' his counsel in a 
posij;ion to raise his defence clearly and 
in due form at the trial. 'Upon this point 
also (heir Lordships express no opinion 
at present. 

Solicitors : Messrs. T. L. Wilson d Co. 
for the Appellant. 

Solicitor ; Solicitor, India Office for the 
Respondent. 

G. D. M. 
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FOB India in Counoil, 
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v. 

Sarat Sundari Debt, 
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Newly formed ohtLK— Liability of, to additional 
asietement-Reg. II of 1819, eeot.SandSl—Beg. 
XI of IfSS, ith Ride of—Sat IX of ISJff, 

Chars formed on beds of rivers proved 
to have existed at the time of the Decen- 
nial Settlement are liable to he assessed 
with additional revenue, notwithstanding 
the fact that the beds were declared at 
the. time to belong lo persons as proptfS' 
tors. '* 
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Thb Seobetaby of State fob India in 
Council v. Maharajah of ,-Burdwan (1) 
relied on. 

^TbUi was an appeal preferred on the 
14th July*^1921 against the decree ofethe 
Subordinate Judge, 4th Court of Mymen- 
tttngh (Babu Nalini Mohan Banerjee), 
dated the 21st April 1921, affirming the 
of the Munsif. 2nd .Court, Tan- 
gail (Bafcu Phani i Bflusan Banerjee), 
dated the 1st March 1920. 

The .facts of the case will appear from 
the judgment. 

Babus Dwarkanath Chalcravarti and 
Surendra Nath Guha for the Appellant. 

Babus Jogesh Ch. Boy, Krishta Kupiar 
Maitra and Nisith Nath Ghatak for 
the Bespondent. 

Th© Judgment op the Court was as 
follows : — 

Kankin, J. — Th© Plaintiff brings her 
suit for a declaration that the orders of 
the Board of Revenue whereby certain 
char land has been assessed to additional 
revenue under Act IX of 1847 are ultra 
vires and invalid. ,The land in question 
is ail area of over 10 acres or 30 bighas. 
The mouza in which the Plaintiff is in'* 
terested is a mouza called Chandigram 
and, on the opposite side of a certain »ver 
or rivulet, as to which I shall say some- 
thing in a moment, there is another 
mouza called Pathrail. The Plaintiff’s 
mouza Ties within a Parganah called Kag- 
mari and, on the opposite side of the river 
already mentioned, facing Kagmari is a 
Parganah called Atia. The 10 acres in 
suit are shoT^n in the Thak and the Reve- 
nue Surveys of 1850 and 1851 in this 
manner ^here was at that time un- 
doubtedly a river known as Alam. 
The Revenue Survey Map shows it in 

(t) I. L.B.49 0al.n08 : 8. r. 26 0. W. N. 
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1851 as a flowing river. Between the 
Plaintiff’s mouza and the opposite mouza, 
the line^of demarcation is put in the middle 
of that river; but, on other points in its 
course, the whole of the bed or area of 
the 'river is comprised, according to the 
Revenue Survey Map, within the mouza 
on one side. There is this difference 
between the Thak and the Revenue 
Survey that the Thak seems to show 
that in 185/) the* river was very small, in 
parts had dried up and in parts was 
merely stagnant water. Both th© Courts 
below have taken the view that on that 
point the Thak is more likely to be accu- 
rate than the Revenue Survey Map. It 
being common ground that the lands in 
dispute now are thrown up from or are 
part of the dried up bed of that half of 
the river Alam which has been allotted to 
the Plaintiff’s mouza in the Revenue 
Survey, the question at issue in the 
suit was this : the Plaintiff maintained 
that the river Alam was a river which had 
come into existence very soon after tho 
year 1800 as one of tfie effects of a large 
and well-known change in the course of 
the great river Bramhaputra. She con- 
ceded, therefore, that for something like 
hundred years the Alam had been in 
existence ; but sho maintained that at the 
time of th© Decennial Settlement the 
Alam was not in existence, and that 
these lands which afterwards became part 
of ^ the bed of the river Alam were dry 
lands at the time of the Decennial Settle- 
ment, were included as such in hei? reve- 
nue-paying estate, and were not liable 
to additional assessment. (Dn the other 
hand, it was contended for the Secretary 
of State that these lands forming part ulfl 
doubtedly for nearly hundred years of the 
bed of the river Alam were at the time ctf 
the Decennial Settlement part of the bed 
of that yery same rivei; which ezbted 
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from before the date of the Deoennial 
Settlenibent and w^hich did not dome into 
existence for the drst time afMr the tyear 
1800. It was contended, moreover, that 
in 1793 this river was a navigable river ; 
but on that point both the Courts below 
have held against the claim of the Secre- 
tary of State. Upon the issue whether a 
river flowed over these lands at the date 
of the Decennial Settlement^ the msid 
evidence — ^indeed the only evidencd — was a 
map prepared by Major Bennell and be- 
longing to the year 1764-1766. In his 
map, a small river is shown at or about 
this place. It is a map of river routes 
and inland navigation. The contest was 
whether that map shows that the Alam 
which is known to have flowed over these 
lands soon after the beginning of the 
nineteenth century was flowing over them 
in 1764-1766. The trial Judge came to 
the conclusion that the Alam came into 
existence as a result of the change of 
course of the Bramhaputra and the 
coming into existence ,of a great diver- 
sion of those waters known as the Jumna. 
The lower Appellate Court which is the 
final Court of fact has come to the con- 
clusimi oa the basis of Major Bennell’s 
map that the Alam existed over these 
lands at the date of the Decennial Settle- 
ment. Its reasoning on a matter of fact 
may be canvassed, but not in this Court. 
It is only fair to say, however, that the 
main fact upon which the learned Sub- 
ordinate jj^udge relied was this that, ac- 
cording to everybody's case, the Alam as 
known during the 19th century was a 
dividing line no| only between these 
two mouaas Ohandigram and Pathrail 
but between the two Parganahs Kagmari 
Atia thiottghoat a very zigzag part 
its ooitm. As it is quite clear that 
i( 0 ^^ divided from 
eeoh..othcr at thb^lfeoe'e^ tile Permanent 
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Settlement, the learned Judge would ap- 
pear to have grelit reason to oonclu^ 
that there was a*river there at that date. 
On this basis, he concludes that the exist- 
ence of the river about that spot shown 
by the map of Major Bemvell is sufficient 
to entitle him to find, as he does find, 
that the lands in suit form the bed of 
the Alam of Major Bennell’s map. At uie 
argument, it was cotftend^ by Bahu 
Joges Chandra Boy for the Bespondent 
*that this finding had been arrived at* by 
an error of procedure and he contended 
also on the basis certain modest ex- 
pressions in the judgment of the learned 
Judge that the finding as given was con- 
tradictory and improper. The only error 
of procedure suggested was that the 
learned Judge was obliged to have a Com- 
, missioner appointed to endeavour to re- 
lay from Major Bcnnell’s map the exact 
course of this river in 1766. At the 
beginning of his judgment, the learned 

• Judge says that he feels hesitation in, up- 
holding the finding of .the Court of first 
instance. Later on he says: "I am 
inclined to believe and find that the un- 
named river in Major Bennell’s map was 
no dtber than Alam.” And he says 'fur- 
ther : ” So far as the land in suit is oon- 
oemed,*it can be said with a considerable 
degree of certainty that it formed the ’bed 
of Alam of Major Bennell's map.” It 
seems to me that there is no error of pro- 

• cedure by reason of the fact that the 
learned Judge did not at the appellate 
stage order a commission to relay the 
map of Major Bennell. } am inclined to 
think that a more useless process could 
hardly be suggested. The learned Judge’s 
language is language which suggests at 
certain stages difficulty aud hesitation. 
But he does definitely say that he finds 
that ’the Alam exirted over the lands in 
suit frmn befmvt the Decennial Setile- 

26 
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meat' and he says that' more than once. 
If one had reasonable •jground for sup- 
posing that the^ learned Judge in making 
his finding in a case of this sort was 
abandoning himself to guess work and 
was unaware of the definition of * ‘ proof 
in the Evidence Act, one might be in- 
clined to rejed; his finding alt(^ether. 

■'‘*HBut I cannot think that in this case that 
would be « fair cohstruction of the posi- 
tion. I have .no doubt that the learned 
J^ydge balancing the considerations came 
to the conclusion for the reasons I have 
indicated that it was incredible that these 
lands between these two Parganahs were 
anything else than the bed qf a river 
. existing at the date of the Decennial 
Settlement. 

The next question is whether that find- 
. ing does not entirely conclude the casq 
in favour of the Secretary of State and, 
in this connection, the decision of the 
Privy Council in The Secretary of State 
. for India in Council y. Maharajah <ff 
, Burdwan (]) has to be considered. 

Without travelling into any part of the 
. Bengal Eegulfitions which are not ex- 
pressly dealt with in that judgment, the 
. position may be seen to be this : first of 
. all, at the Decennial Settlement, the 
principle applied was an ancient prin- 
; ciple in this country to the effect that of 
. the produce of every bigha of land some 
. part — in money or in kind — should go 
to the ruling power. The next thing iv 
that when the Decennial Settlement was 
made permanent, it was made perma- 
< nent on certain terms to be found in the 
. old Begulations. Some of those terms 
. are written large in Eeg. I of 1793 but 
, only some of them. For example, Thana- 
dari jamas or grants are dealt with ; sair 

a) I. L,E.49 0»L108: 8. c. 28 0. W. N. 

m (P. C.) (1921). 


collections or internal dues are dealt with. 
There is an express saving of the right 
of floverament to make laws for the wel- 
fare of the cultivators and so on. But 
after that Begulation when the Govem- 
*ment came* to work it, it was met with 
many difficulties arising from the fact that 
the Decennial Settlement was not one 
based upon a careful and accurate survey. 

• Accordingly, for the purpose of distin- 
guishi&g be'tween lands in fact comprised 
in the Permanent Settlement and other 
lands unsettled or claimed to be held 
revenue-free, a Code of Begulations had 
to be formulated as early as 1819; and 
that is the basis of the legislation on the 
present question. Reg. II of 1819 was 
meant to do three things that are stated 
in its preamble. The chief thing was to 
make a workable system whereby the 
necessary enquiries into title to lands 
cculd be carried out. The Privy Council 
in The Secretary of State for India in 
Council V. Maharajah of Burdwan (1) 
foundetl their decision upon sec. 3 of that 
Regulation read with sec. 31 and aAso 
upon the 4th Rule laid down in Reg. XI 
of 1825 which was a Regulation amend- 
ing and stiffening up the provisions of 
Reg. II <Jf 1819 and they have held that, 
according to the statutory exposition of 
the rights of parties, land covered by water 
at the time of the Permanent Settlement, 
while it may be included within the ambit 
of a settled estate, was not land deemed 
to be already assessed but was land 
which, by the express words of these 
Regulations, was to be liable to additional 
assessment, if it appeaj*ed and came into 
existence as land subsequent to the 
settlement. Those conclusions are ap- 
parent on the face of the sections of the 
Regulations which they quoted, and no 

(I) I. L. B. 40 108; •. 0. 28 0. W. .V. 

619 (P. 0.) 0881), 
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good purpose will be served by gcwg over 
them again. 

Now, the Plaintiff's whole cause of ac- 
tion in this case is that the oTders of the 
Board of Bevenue are ultra vires of the 
Board of Revenue as conferred by Reg. U 
of 1819 modified by Reg. xl of 1825 atfd 
finally by Act IX of 1847. If, then, it 
be taken as a fact that, at the date of the 
Decennial Settlement a river was flow- 
ing over the lands in suit, it is not argu- 
able that the Board of !^venue have 
acted illegally or ultra vires in applying 
to these lands the express declarations of 
Reg. II of 1819 and > the Regulation 
amending that. 

It was contended and very closely con- 
tended by Babu Joges Chandra Roy for 
the Plaintiff-Respondent , first, that then; 
was a finding of fact by the lower Appel- 
late Court that notwithstanding that at 
the date of the Decennial Settlement the 
suit lands were under the river, never- 
theless at that date they had been speci- 
fically assessed to revenue and he con-* 
tended further that if the finding does 
not amount to that, at all events that 
is a question upon which the case should 
go back for a finding. In my opinion, 
that contention is wholly misconceived. 
To begin with, there is no *such finding. 
The lower Appellate Court was dealing 
with facts upon the law as laid down by 
this Court prior to the decision by the 
Brivy Council in The Secretary of State 
for India in Council v. Maharajah a/ 
BurdwQfi (1). According to that law, 
although land was under water at the 
time of the Decennial Settlement, never- 
theless if it was included within the 
limits of a settled estate it oould not be 
Assessed under Act IX of 1847 to addi- 
tional revenue. On the question whether 

(1) I. L. S. 49 Oal. 103; 8, o. 26 C. W. N, 
619 (P.O) (1691). 


thew lands were within the limits of the 
Plaintiff’s mouza it was important fo 
consider whether at the date of the 
Decennial Settle&ent ^the river Alam 
was navigable or non-navigable because,' 
prim& ifacie, at all events, the bdd of a 
navigable river is part . of the public 
domain. In discussing *that question, 
the learned Subordinate ffudge gives many 
reasons for holding that the river w^. 
non-navigable, and’ then he adds some 
other circumstances in. this connection 
which he omitted to refer to in tfie 
course of his reasoning. The circum- 
stances he mentions are that in the Reve- 
nue Survey Map fialf of the river waS 
included in the Plaintiff's moUza and half 
in the opposite mouza. He says ; " This 
could not be a thoughtless work because 
in other places the whole of that river 
has been wholly included in one border- 
ing village. Including this half in 
Gramchandi the area of the Gram- 
chandi was ‘shown as 186.2 acres in 
the Revenue Survey Map. That area 
was also reproduced in the mouzawari 
Register of the Collector which imphes 
that the said area was Jireated or accept- 
ed as revenute-paying.” Accordingly, 
her says that if one finds it treated or ac- 
cepted as a part of the revenue-paying 
estate*, that is fair evidence to show 
that it is not the bed of a navigable river 
which would be part of the public 
domain. I may confine myself, there- 
fore, to considering the question wfiether 
this case should go back to ehable the 
Plaintiff to allege and prove and obtain 
a finding that at the date of the Decennial 
Settlement the lands covej^ed by the 
waters of the river Alam were assessed to 
revenue. The circumstance tl^t in the 
Revenue Survey Map half of the area of 
the river shown as a flowing river is in- 
cluded within the limits of the estate is, 
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of iteelf, no evidence to show that at the 
date of the Decennial Settlement, apart 
from jalkar rights o^ collections from 
ferries or sair rights of nome sort, there 
could possibly be any produce of such 
lands ‘ in 1793. Everything that we 
know about the Decennial Settlement 
shows how impossible it is to suppose 
that, apart from such rights as those, 
JilgdB covered with watej; would be pro- 
ducing crops, past of the produce of which 
would go to thp ruling power; and the 
cy’ciimstance that in the mahal or mouza- 
Wafi Eegister of the Collector under the 
Land Registration Act of 1876 the area 
figure is repeated from the Revenue Sur- 
vey of 1851 takes the matter no frirther. 
It ia perfectly true that half of the river 
bed Avould be included within the ambit 
of the estate settled. It is perfectly in- 
credible that the revenue settled u])on 
that estate on the basis of a share of tlie 
produce could have been on any jirinciple 
assessed upon land over which water was 
flowing. The whole attitude of tho 
Courts of law to these matters has been 
- changed by the decision in The Secretary 
of State for Indda in Council v. Maha- 
Tajah of Burdwan (1), If it is suflBcierit 
to show that land covered with wAter 
was part of the area of the estate, no 
doubt the Revenue Survey the 

mouzawari Eegister would be most im- 
portant things. The basis of the Privy 
Council decision is that property is one 
thing and assessibility is another and 
that theiie titles were only made perma- 
nent upon an express declaration that 
whenever lands Qpnorge from rivers, even 
from shal^pw rivers they are liable to 
additional assessment. In the present 
case, it geeins to me that on the evidence 

(1) L L. R. 49 Cal. 103 : s, c, 26 0. W N. 

6Ir9 (P. 0.) (1921) 


the Plaintiff has not made a beginning in 
the way of evidence in favour of the 
theory that contrary to what the Eegu- 
latiqns say, contrary so far as I can see 
to the common sense probabilities of the 
matter, land lying under water on the 
margin of her mouza was actually treated 
as producing crops or other produce and 
that part of what it was supposed to pro- 
duce was added to the revenue assessed. 
If it were true, T find it difiScult to see 
how on 'the face of the Begulations it 
would make her any better off in her 
task of showing that the Board of Reve- 
nue have acted ultra vires. The truth is 
that if in such a case as this by the pro- 
duction of the Kanongoe’s dowl at the 
lime of the Decennial Settlement it could 
be shown that a particular small plot of 
land was specifically treated as producing 
crop that would be an .admirable evidence 
to dia|>lace the contention that such land 
was covered by a river. But if it be true 
that the land was part of the bed of any 
•existing flowing river at the time of the 
Decennial Settlement, this would seem 
prim& facie to amount to an absolute con- 
tradiction between the facts as supposed 
by the Regulations and the facts as prov- 
ed. In my judgment, on the materials 
in this case, to send it back to the Court 
below inviting it to find that, notwith- 
standing the whole principle of the 
Decennial Settlement, this ten acres in 
the bed of a river were specifically asaes- 
oed in 1793 to revenue, on the basis <»f 
the fact that the Revenue Survey* erf 1850 
included them within the limits of Plain- 
tiff’s estate, would be a wholly vain and 
idle procedure. For thes^ reasons, it ap- 
pears to me that in the long run the 
Secretary of State’s defence must pre- 
vail, that the appeal should be decreed and 
that the Plaintiff’s suit to have it declared 
that the orders of the Board of Beyenue 
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are illegal and tdtra vires fails and must 
be dismissed. 

The cross-objection of the Plaintiff-Re- 
spondent is also dismissed. * 

We make no order as to the costs of 
the parties in any of the Courts. 

Page, J. — agree both in tlie judg- 
ment which has been delivered by my 
learned brother and also in the leasons 
upon which it is based. I have, therefore, 
very little to add to the observations 
which have fallen from him. The issue 
of law raised in this appeal is, in my opi- 
nion, concluded against the Respondent by 
the decision of the Judicial Committee of 
the Privy Council in The Secretary of 
State for India in Council v. Maharajah 
of Burdwan (1). Prior to that decision 
a distinction had been drawn between the 
assessibility of chars forming in a navi- 
gable river and those forming in a non- 
navigable river existing at the date of the 
Decennial Settlement, upon the ground 
that if such a river was non-navigable, 
the bed formed part of the settled estate, 
and must be regarded as having been 
taken into account at the time of the 
settlement. That distinction wate disi- 
approved by the Judicial Committee of 
the Privy Council in The Secretary of 
Staie for India in Council v. Maharajah 
of Burdwan (1). At p. 116, Vis- 
count Cave in giving the judgment 
of the Board stated : ‘ ‘ The owner- 
ship of the bed may determine the 
proprietary rights in the chars; but pro- 
perty is one thing and assessibility is an- 
other. The Regulation declares in terms 
that new chars are to be included in the 
category of uflsettled lands, and contains 
no exception for chars formed upon a 
‘■iver bed belonging to a settled estate. 
Such chars mast, therefore, be treated as 

U) T. L. B. 4» Oal. 103 : s. o. 26 0. W. N. 

e»(E!.c).) asai)* 


unsettled. This conclusion is strongly 
supported by ^ the terms of Reg. XI of 
1826, which dejUs with the rules to be 
observed in determinihg claims to lands 
gained by alluvion or dereliction. The 
fourtli rule laid down in that Regulation, 
while providing that * in small and 
shallow rivers, the bQds of which, with 
the jalkar rights of fishery, may have bfifti 
heretofore recogni&ed ^s the property of 
individuals, any sand bank or char that 
may be thrown up shaft, as hitherto,^ be- 
long to the proprietor of the bed of the 
river,’ adds the words ‘ subject to the pro- 
visions stated in the ’ first clause of the 
present section.’ These last mentioned 
wordfe refer to the proviso to the first 
clause, which prevents the owner of an 
increment of land gained from a river or 
the sea from being exempt from assess- 
ment to revenue under Reg. II of 1819 ; 
and they show conclusively that the in- 
tention of the Regulation was to provide 
that all chars newly formed since the 
Decennial Settlement, though upon a river 
bed which is recognised as the property- 
of the owner of the settled estate, are to 
be treated as land gaine'd since the settle- 
rqent and liable to be assessed accord- 
ingly.” The issues in this case, there- 
fore, ^are these : first, was the river Alam 
in existence at the time of the Decennial 
Settlement; secondly, was the land in 
suit formed out of the bed of the river 
Alam since the date of the Dedannial 
Settlement? Upon those issueb of fact, 
the lower Appellate Court has given an 
answer in the affirmative in each case. 
Therefore, the only question,, which ean 
be raised before us is whether there was 
any evidence to support these , findings. 
No doubt, with respect to questions re- 
lating to the situation of land and its 
condition in a District such as that in 
which are the Iwods in dispute in this 
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case, it must be to some esienl a diffi- 
cult matter to arrive at a^definite conclu- 
sion. But the lower si^pellate Court 
after not unnatural hesitation has come 
to a definite finding of fact in favour of 
the Secretary of State in respect of each 
of these questioLs, and, in my opinion, it 
is impossible to hold that there was no 
before the Court upon which it 
could reasonably l^ave •found in the sense 
that it did. Under those circumstances, 
there is an end of the matter, and I agree 
that Ihe appeal should be allowed. 

S. N. B. 

[OIVIL APPELLATE JURISDIOTION I 

Appeals from Original Decrees 
Nos. 75 AND 78 OF 1920. 

N. R. Chatterjea, J.] Dina Nath Saha 
Graham, J. Rot and ors., Plain- 

1924, tiffs. Appellants, 

Hoard, 16, 17, 22 > v. 

and 23, duly. Jadd Nath Biswas 
Judgment, and ors., Defendants, 

18, August. J Respondents. 

Limitation— Sutpention of time— Suit for decla- 
ration of yatm riffiU ^modifiedli/ decreed in eecond 
appeal in High Court pending eecond euit instituted 
for same rdief in respect of other lands in sqme 
mowa— Amendment of plaint Rafter decision of 
second appeal according to the mew taken therein — 
Period between date of institution of sdit and 
deoree of High Court, if to be excluded in deciding 
if amended daim barred by limitation — Estates 
Partition Act (V, B, C., of 1897), sec. 99 — “Portion 
of a share,” meaning o/— lies judicata. 

The proprietors of a share of a Toiizi 
granted a putni of their share in 19 
vUlages only to Qie Plaintiffs who subse- 
quently oytained a sadar putni of one- 
fourth of the said proprietors’ share in all 
the villages of the mouza including the 
villages already settled. By an ekrar- 
nama the Plaintiffs were given exclusive 
possession of the share in 20 villages 
and the lessors of the others. A 


portion of the proprietors’ share was pur- 
chased at auction by a person who grant- 
ed a sadar jama of it to the Defendants. 
The Touzi was partitioned under the 
Estates Partition Act and the aforesaid 
share which passed by sale was formed 
into a separate estate of 4 villages. 
The Defendants settled certain lands 
of that estate with two persons who 
were recorded in the settlement pro- 
ceedings in ^respect of those lands. 
,The Plaintiffs relying on the ekrar- 
nama then sued for a declaration of 
their putni and sadar putni rights to the 
said lands and obtained a decree which 
was affirmed on appeal. While the 
matter was pending in second appeal in 
the High Court the Plaintiffs brought 
the present suit in respect of other lands 
claiming similar reliefs and alleging the 
same title. The second appeal before the 
High Court terminated in a declaration 
that any contract between the parties was 
extinguished by sec. 99 of the Estates 
Partition Act and that the Plaintiffs were 
entitled to \th undivided share of the 
lands in the 4 villages. The Plain- 
tiffs then applied for amendment of their 
plaint in the present suit claiming an 
undivided ^th share in 3 villages 
which was allowed. The Court below 
ultimately held that the claim in excess 
of the area originally claimed in the suit 
was time-barred: 

Held — That the period between the date 
of the institution of the first suit and the 
dale of the decree of the High Court in 
second appeal should/ be deducted, so 
that the amended claim was in time. 

That the words “ portion of an estate ” 
in sec. 99 of the Estates Partition Act 
are wide enough to include a case 
where a co-owner’s share in any defi- 
nite plots of land included in a joint estate 
is let out, such share being as much a per- 
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tion of a share as an aliquot part of a 
share. 

The principle enunciated in the section 
follows the well-recognised principle that 
an encumbrance of an undivided share 
of an estate is transferred to the lands 
allotted to thfg share of the person who 
created the encumbrance on a partition 
with his co-sharers. 

Joy Sankabi Gupta v. Bharat Chan- 
dra Burdhan (9), Brojo Nath Saha v. 
Dinesh Chandra Neogi (10), Hridoy 
Nath Saha v. Mohobutnessa (11), Syed 
Abdul Latif v. Amanuddi (12), Nagen- 
DRA Mohan Roy ©. Pyari Mohan Saha 

(13) and Talik Singh v. Jalal Singh 

(14) considered. 

That the question whether sec. 99 was 
applicable to the present case was res judi- 
cata between the parties by reason of the 
decision in the first suit. 

These were appeals preferred both by 
the J’laintiffs and tlie Defendants against 
tlie decree of Mr. Tradatullali, Subordi- 
nate .Judge, 2nd Court, Faridporc, dated 
the 23rd of December 1919. 

The facts of the case will appear from 
the judgment. 

Dr. Sarat Chandra Basak and Babus 
Hari Narain Roy Ghowdhury and Prokash 
Chandra Majumdar for the Appellants in 
Appeal No. 75. 

Babus Ram Chandra Majumdar, Abi- 
nash Chandra Guha and SMb Chandra 
Palit for the Respondents in Appeal 

No. f5. 

Babus Ram Chandra Majumdar and 

(9) I. L. R. 26 Cal. 434; 8. C. 8 C. W. N. 209 
(1899). 

(10) 21 0. L. J. 699 (1910). 

(11) I. L. B. 20 Cal. 285 (1892). 

(12) 16 0. W. N. 428 (1909). 

(13) I. L. B. 43 Oal. 103 ; 8. c. £0 0. W. H. 
819 (1916). 

(14) 11 0. L. J. 186 (1909). 


Abinash Chandra Guha for the Appellants 
in Appeal No.,j78. 

Dr. Sarat Qhandra Basak and Babus 
Prokash Chandra Majumdar and Hari 
Narain Roy Chowdhury for the Respon- 
dents in Appeal No. 78. 

Babu Shib Chandra Palit for the Minor 
Rei^ndents. 

The Judgment* OF the Court was as 
follows : — 

These appeals arise but of a suit for 
possession of an undivided one-fourth 
share of three villages appertaining to 
Estate No. 6572 an putni and sadar putni 
rights. 

It appears that two persons Nilkant 
and Umakant who were proprietors of a 
19 gundas and odd share in Touzi 
No. 4516 let out their share in 20 villages 
in putni to Plaintiffs’ predecessor at a 
jama of Rs. 142-8-0 on the 32nd Sraban 
1272. All these 20 villages are situate on 
the west bank of the river Ghagar. Sub- 
secjuently on the 23rd Bysack 1281 (6th 
May 1874) tliey granted a sadar putni in 
respect of one-fourth of their 19 gundas 
and odd share in all the mouzahs of the 
.estate including the 20 villages (which 
had been previously granted in putni) at 
a i^pnt of Rs. 25 to the Plaintiffs. On 
the next day (24th Bysack 1281 — 6th May 
1874) an ekrar was executed between the 
lessors and the lessees by which it was 
agreed that the Plaintiffs (the . lessees) 
would remain in possession ci 19 gundas 
and odd share of all lands in the mouzahs 
and kismats (in the 20 villages) and an 
additional mouzah ^usla on the west 
bank of the river Ghagar in their putni and 
sadar putni rights, and that the lessors 
would possess the remaining 'mouzahs to 
the east of the river. (Jut of the 19 
gundas and odd share which belonged to 
Nilkan! and Unudeant, Id gundas vrero 
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sold at auction and purchased by one 
Nanda Kumar who again^sold the same 
to one Iswar Chandra, husband of Eash- 
moni and the predecessors of Defendants 
Nos. 11-25, After the purchase by 
Iswar, there was another ekrar, dated 
27th August 1890, between him and the 
Plaintiffs by which the first ekrar was 
confirmed, and the Plaintiffs were in pos- 
session of the 21 ^mowzahs on the west 
bank of the river on j)ayment of rent. 
Subsequently, however, Iswar Chandra 
on th'e Kartick 1297 (31st October 1890) 
granted a sadar putni of his 15 gundas 
share of all the lands -on both banks of 
the river to the predecessors of Defen- 
dants Nos. 1 to 10. 

In 1905 the parent estate (No. 4515) 
consisting of 68 villages was partitioned 
under the Estates Partition Act into 
28 separate estates of which Estate 
No. 6572 represents the 15 gundas 
share of Iswar. 4 out of tlie 68 
villages were allotted to Estate No. 6572 — 
three, viz., Dharapasail , Patiljhapra 
and Chota Dumaria on the east bank, 
and the fourth Majbari on the west 
bank of the river.* On the 27th De- 
cember 1905 the Defendants Nos. 1 to 1J3 
settled 631 bighas of Majbari with one 
Chandra Kumar Mookerjee and Jjalit 
Mohan Mookerjee. The Plaintiffs allege 
that they took possession of the whole 631 
bighas of Majbari and its kismats, but 
that in, the settlement proceedings al- 
though the entire lands were at first re- 
corded in their names, as a result of a 
dispute raised by Chandra Kumar and 
Lalit Mohun only ^6 bighas were recorded 
in the nam^s of the Plaintiffs and the re- 
•maining lands were recorded in the names 
of iibe latter, and being accordingly dis- 
posMsaed “they brought Suit No. 3 of 1912 
iat deolaiatioo of their putni and tadar 
ffutni dighis <{o the entire 631 bighaa of 


lands of Majbari. The suit was decreed 
on the 15th July 1913, the Court holding 
that mouzah Majbari hrfd been allotted 
to the* lessor Of the Plaintiffs, and relied 
upon the sadar putni putta of 1281 read 
with the ekrarhama. The Defendants in 
that suit appealed, and^on appeal the 
decree of the trial Court was confirmed 
on the 3rd July 1914. Then a second 
appeal was preferred by the said Defen- 
dants, and wdifle the second appeal was 
ponding the present suit was instituted in 
respect of 283 bighas being the difference 
between 914 bighaiS (to which the Plain- 
tiffs’ lessors were entitled) and 631 bighas 
for which the Plaintiffs obtained a decree 
in Suit No. 3 of 1912. The present suit 
was instituted on the 14th April 1917. On 
the 28th .\ugust 1918 the second appeal to 
the High Court was allowed. The mate- 
rial portion of the judgment of the High 
Court is as follows : — 

“ It is now undisputed that the estate 
was held in common tenancy. The pro- 
prietors of the 19 gundas share in it had 
given a portion of their share in ‘ sadar 
putni ’ to the Plaintiffs or their predeces- 
sors, and it follows that after the parti- 
tion the tenure held good as regards the 
lands finally allotted to the share of such 
proprietors or their successors and only 
to such lands. That is to say, the inter- 
ests of the Plaintiffs in 20 of the 21 
mouzahs, that were the subject of the 
‘ Skadar putni,’ have been extinguished and 
the tenure holds good as regards the 
four mouzahs allotted to this share. Be- 
fore the partition a portion only of the 19 
gundas share was, as has just been ob- 
served, subject to the ‘ sadar putni,’ 
since it appears that the 21 mouzahs were 
a portion only of the undivided estate. 
Plaintiffs have therefore a right to a 
share of tho rents of the above-mentioned 
four mouz^s but the ezteni of thal share 
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we do not at present know. All that can 
be said is that they have a ‘sadar putni ’ 
interest to some unascertained. extent in 
the four mouzahs allotted to their land- 
loids. The claim that they have put for- 
ward to an exclusive interesf in one por- 
tion of this area, ^a portion of their 
own selection, is unfounded and in allow- 
ing it the Courts below have taken an in- 
correct view of the law. 

“ The Plaintiffs appear to Have relied in 
the Courts below only on sec. 99 of the 
Estates Partition Act and it is on that 
basis that they have obtained their de- 
cree. But it has been argued in this 
Court that they can also rely on the terms 
of the contract under which they held this 
'sadar putni,' since, that contract gave 
them the said interest in mouzahs situa* 
ted to the west of the river. This con- 
tract, however, in so far as it fixed the 
particular lands that were to be subject to 
the tenure was extinguished by the par- 
tition and by the operation of sec. 99 of 
the Estates Partition Act and the contract 
cannot assist the Plaintiff in securing an 
interest in any particular land in the new 
estate.” 

On the 30th August 1918, the learned 
Judges in view of certain statements and 
arguments, made a declaration that ” the 
Plaintiffs are entitled to one-fourth un- 
divided share of the lands in dispute and 
to joint possession thereof with Defen- 
dants Nos, 3 to 8.” Thereupon the Plain- 
tiffs applied for amendment of the plaint 
in the present suit on the 13th January 
1919 by claiming Jth share in the three 
villages on the «ast bank of the river. 
The amendment was allowed on the 24th 
April 1919, but at the hearing of the suit 
the Court below held that the claim in 
excess of 283 bighas (originally claimed 

the suit) was barred by limitation, and j 
accwdingly gave a decree for only 


1 anna 10 gundas 2 karas and odd share 
of the 3 villagesdn sadar putni i-ight. 

The PMntiffs thave preferred Appeal 
No. 75 of 1920, and the befendants are 
Appellants in No. 78 of 1920. Th^ main 
question for consideration in both the ap- 
peals is, whether the amended claim is 
barred by limitation. If* the amendment 
was properly allqwed, the claim would not 
be barred, and the d^sstion therefore is 
whether the amendment , w'as properly 
allowed. Now, at the date when thp 
present suit was instituted the Plaintiffs 
had obtained a decree in their favour in 
respect of 631 bighad o'f land of Majbari, 
both in^the trial Court and in the Court 
of Appeal (in Suit No. 3 of 1912). So 
long as that decree was not set aside they 
could not sue for lands in the three other 
villages. The Court in second appeal in 
that suit held on the 28th and 30th August 
1918, that the ekrars had become inopera- 
tive by the partition, and the Plaintiffs 
•then applied for amendment on the J.3th 
January 1919 by claiming the lands of 
the three villages on the east bank of the 
river. 

The Plaintiffs rely upon the principles 
of suspension of time which has been laid 
down in some cases. The question of 
suspension of the period of limitation is 
one upon which the authorities do not 
seem to be uniform. In the well-known 
case of Mussamat Ranee Surno Moyee v. 
Shoshee Mokhee Burmonia (1) "“the 
Judicial Committee in determining whe- 
ther the cause of action accrued with re- 
ference*to sec. 32, Act X^of 1859, at the 
end of each FusU year when the, rent be- 
came due, or at the date of the decree 
reversing the auction sale of the^ putyii 
taluk belonging to the zemindar, decided 
in favour of the latter date. That there- 
^ fore was a case in which the question was 

, b I. A. 544(1868). 
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when did the cause of action arise for the 
suit, and it was not really a case of suspen- 
sion of the period of lijnitation. The case 
of HuTium Ghand Boid v. Pirtlii 
Chanjd Lai Ghaudhury (2) is also 
not a case of suspension *of the 
period of limitation. Their Ijordships 
held that the sale had not become 

c 

final and conclusive; in other words, for 
“the purpose of the ^question of limitation 
the sale had not become absolute. On 
the other hand' in the case of Soni RaM v,. 
*Kxinhaiya Lai C3) where there was a 
fusion of the interests of the mortgagor 
and the mortgagee . for a certain period, 
and it was contended that limitation was 
suspended for that period, their Lord- 
ships observed : — “ There is nothing in 
'Act XV of 1877 which would justify this 
Board in holding that, once that period of 
limitation had begun to run in this case, 
it could be suspended. Their Lordships 
consider that if they were to hold that by 
reason of the fusion of interests between 
1883 and 1808 the period of limitation 
was suspended, they would — this not being 
a suit to which the proviso to sec. 9 of 
the Act XV of 1887 applies — be deciding 
contrary to the express enactment of that 
section that when once time has Ijegun 
to run no subsequent disability or inability 
to sue stops it.” But in the 'case of 
Lakhan Chunder Sen v. Madhusudan 
Sen (4) this Court acting upon the prin- 
cii>le of the cases of Ranee Surno Moyee v. 
Shoshee Mukhee Burmonia (1) and Pran-* 
nath tioy Ghaudhury y. Rookea Begum (5) 

(1) 12JM. I. A. 244 (1868). 

(i) I. L. B. 46 Cal. 670 ; 8. c. 23 C. W. N. 
721 (P. 0.) (1918). 

,(8) I. L. R. 3.j All. 227 : S. c. 17 C. W. N. 605 
(P. C.) (1913). 

(4) I. L. E. 36 Cftl. 209 ! 8. c. 12 0. W. N. 826 
(1907). 

(6) 7 U, I. A. 823 (357) (1850). 


held that the Plaintiff’s right to bring an 
action was suspended for a certain period. 
The decision of this Court was approved 
by the Judicial Clommittee in the case of 
Nrityamoni Dasi y. Lakhan Chandra Sen 
(6). In that case two out ef three 
brothers were dispossessed of their shares 
in certain properties by the third brother. 
One of the brothers who were dispossessed 
brought a suit for recovery of possession 
of his share as against the other two 
brothers as Defendants. One of the De- 
fendants supported the Plaintiff, and set 
up his own right to one-third share in the 
property. It appears that an issue was 
raised as between the co-Defendants as to 
whether the Defendant who supported 
the Plaintiff was entitled to a certain 
share. The Court actually passed a decree 
not only in favour of the Plaintiff but also 
declared tha/t the Defendant had' one- 
third share. On appeal the decree of the 
trial Court in favour of the Plaintiff was 
upheld, but was set aside so far as the 
Defendant was concerned. It was in 
these circum stances that this Court and 
the Judicial Committee held that limita- 
tion was suspended from the date of the 
decree of the first Court to the date when 
that decree was set aside on appeal. 
The Judicial Committee observed as fol- 
lows : — ‘ ‘ Limitation would no doubt run 
against them from that time. But it 
would equally without doubt remain in 
suspense whilst the Plaintiffs were bond 
fide litigating for their rights in a Court 
of Justice. They had in the sUit of 1898 
before Mr. Justice Henderson associated 
tliemselve® with the Plaintiffs in that 
action and had asked for an adjudication 
in those proceedings of their rights. A 
distinct issue was framed in respect of 
their claim to which no objection seems 
(6) I. L. B. 43 Oal. 660! s. o. 20 0. W. ». 

622 (F. 0.) (Ul«). 
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to have been made by the Appellant. It 
was an effective decree made by a com- 
petent Court and was capable o{ being en- 
forced until set aside. Admittedly, if the 
period during which the Plaintiffs were 
litigating for their rights ‘is deducted, 
their present suit is in time. Their Lord- 
ships are of opinion that the plea of limi- 
tation was rightly overruled by the High 
Court,” A Fuli Bench of the Madras 
High Court in the case of MHihu fyorarkai 
Chetty V. Madar Ammal (7) considered 
the decisions of the Judicial Committee on 
the question of suspension of limitation 
and one of the learned Judges (Seshagiri 
Ayyar, J.) observed : — ” The true rule 
deduoible from these decisions of the 
Judicial Committee is this : That subject 
to the exemptions, exclusion, mode of 
computation, and the excusing of delay, 
etc., which are provided in the Limita-’ 
tion Act, the language of the third column 
of the first schedule should be so inter- 
preted as to carry out the true intention • 
of the legislature, that is to say, by dating 
the cause of action from a date when the 
remedy is available to the party. This is 
a rule of construction and not a rule of 
law. I would answer the reference as 
above leaving each case to be dealt with 
in the light of these observations.” 

It is contended on behalf of the Defen- 
dants that the decision of the High Court 
did not give rise to any new right, it 
merely declared what effect the partition 
had upon the rights of the parties, and 
that it was open to the Plaintiffs, and in 
fact they were bound, to claim according 
to the result ofi the partition, in the' suit 
of 1912 as well as in the present suit, at 
finy rate in the alternative. No doubt if 
they had brought the suits upon the result 
of the partition, no question of limitation 
would have arisen, but they obtained a 
- IL<9) I. L. s. 46 VaA 185 (T. B.) (191Q). 


decree in two Courts. The question is, 
could they, when^hey brought the present 
suit, claim on the* basis of the partition 
while that decree stood unreversed? 
Such acclaim (until that decree was set 
aside) would have been infructuous. In 
Bassu Koer v. Dhum Singh\8), Lord Hob- 
house observed : — ‘‘ It would be an incon- 
venient state of the law if it were found 
necessary for a man t® insUtute a perfectly 
vain litigation under peril of losing his 
•property if he does not.” 

Jt is contended by tlje learned PleaHer 
for the Defendants that the partition was 
sanctioned by the Cotnifiisaioner on the 1st 
February 1905, and the (Collector began to 
deliver possession to the sharers accord- 
ing to the partition from the 25th May 
1905 (or 18th June 1905) so that the co- 
sbarers were entitled to the resj>ective 
allotments from the 1st February 1905, 
at any rate from the 25th May or 18th 
June 1905; that if time runs from 

the 1st February 1905, then the suit 
was barred on the 14th April 1917 

when it was instituted and was in 
time if time ran from the 25th 

May 1905, but was barred on the 
13th January 1919 when the application 
for amendment was made. It is urged 
that the cause of action for the suit arose 
when the partition was sanctioned by the 
Commissioner, at any rate, when posses- 
sion was delivered, and no new cause of 
action accrued by reason of the decSsion 
of the High Court : there was no Vjuestion 
of possession and dispossession, because 
the Plain;tiff|s were ne^jer in possessfipn 
of any lands to the east of Ijjie river. 
That is so, but the delivery of possession 
in the partition proceedings apjong the 
proprietors did not disturb the actual 
possession of the Plaintiffs in the Majbari 
lands. It was only when the record-of- 
(e) I. L. B. 11 AU. 47 (56) (1688). 
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ri^jhts recorded the names of Chandra and 
Lalit that dispossession of the Plaintiffs 
took place. There upop they brought the 
suit of 1912 and a competent Court gave 
them a decree (though subsequently held 
to be erroneous by the High Couft), and 
s6 long as thgjt decree was in force the 
Plaintiffs could not sue for the lands in 
the three villages on the basis of the 
partition. ^ • 

It is further (^)ntended that the Plain- 
tiffs ought not io have been allowed to 
ftmand the plaint because after the parti- 
tion the claim in the previous suit can- 
not be said to have b 9 en a bond- fide one. 
But it is difficult to hold that it was not 
bond fide when two Courts concur in de- 
creeing the claim, although the final 
Court of Appeal held the decree to be 
erroneous. 

If the period between the date of tlie 
institution of the suit of 1912 and the 
date of tlie decree of the High Court in 
second appeal, viz,, 28ih August 1918, 
be deducted, the amended claim would be 
in time. We are accordingly of opinion 
that the suit is not barred by limitation. 

In Appeal Noi 78 another contention 
is raised on behalf of the Defendants, 
viz., that sec. 99 of the Partition Act has 
no application to the present case, as 
that section applies only to cases where 
“ the proprietor of an estate held in 
common tenancy *’.... has given his 
share^ or portion thereof in putni or 
other teijure or on lease, and not as here, 
to cases where a specific portion of the 
estate is let out in putni. But in the first 
place the putni Idase to the Plaintiffs was 
in respect of 19 gundas and odd undivid- 
ed share, though by a subsequent ekrar 
they were to hold certain specific mouzahs 
on the west bank of the river. In the 
next place, the question whether sec. 99 
is applicable to the present case is res 


judicata between the parties by reason of 
the decision in the suit of 1912 as pointed 
out by the Court below. Dastly, the 
words useS are comprehensive enough to 
cover a case like the present. The con- 
struction of the section as pointed out in 
the case of Joy Sankari Gupta v. Bharat 
Chandra Burdhan (9) is not quite 
free from doubt. But the principle 
enunciated in the section merely fol- 
lows the r well-recognised principle, 
namely,* that an encumbrance of an 
undivided share of an estate is trans- 
ferred to the lands allotted to the 
share of the person who created the en- 
cumbrance on a partition with his co- 
sharers. The view put forward on be- 
half of the Defendants was taken by Mr. 
Justice Kampini in the case cited above; 
but he was overruled by the Court of Ap- 
peal. The learned Judges Maclean, C. J. 
and Banerji, J., observed as follows: — 
“The one reason urged in support of 
this view is that sec. 128 applies only to 
a case in which a share or a portion of a 
share, that is, an aliquot part of a share is 
let out and that it does not apply to a 
case like the present in which the share 
of lessor in certain definite plots of land 
is let out. The words ‘ portion of an 
estate * in the section are, however, wide 
enough to include a case like the present, 
a co-sharer’s share in any definite plots 
of land included in a joint estate being as 
much ‘ a portion of share * as ao .ali- 
quot part of a share is, though the 
illustrations to the section no doubt lend 
support to the opposite view. ’ ’ That prin- 
ciple was also followed in the case of Brojo 
Nath Saha v. Dinesh Chandra Neogi (10) 
and in the unreported cases, Appeals from 

(9). I. L. E. 26 ObV 484t i. o. EG. W. XTi 206 
( 1869 > 

(Xpi2ip. U 



VOL. XOT ] THB OAIiCUTTA WEEKLY NOTES 
Dina Nath Saha Eot v. Jaw Nath Bis was. 


Original Decrees Nos. 229 and 278 of 
1916 decided on the 28th June 1917. 

The learned Pleader for the Defend- 
ants relied upon the cases oi*Hridoy Nath 
Saha V. Mohobutnessa (11), Syed Ab- 
dul Latif V. Amanuddi ^[12), Nagendra 
Mohan Roy v. Pyari Mohan Saha (13) and 
Talih Singh v. Jalal Singh (14). But in the 
first two cases there was a previous private 
partition, and the lands therefore were 
not held in common tenancy. In the 
third, the learned Judges lieli that sec^. 
99 applies only where the lands are held 
jointly by the proprietors and not in 
severalty in pursuafice of a private 
arrangement between the parties, and ob- 
served that the view was not opposed to 
the decision in Joy Sankari Gupta’s case 
(9) where the lands were held not in seve- 
ralty but in common tenancy. 

The last case was tliat of a mortgagee 
whose possession was disturbed and the 
main question was whether he could sue 
for the mortgage money. The learned 
Judges, however, made some observations 
that aec. 99 dqes "not apply to a catee 
where certain definite and specific lands 
marked by metes and bounds are given, 
but having regard to the latest case on 
the point (the unreported case referred 
to above), we think that sec. 99 applies 
to the present case. 

Appeal No. 75 should therefore be 
allowed with costs and Appeal No. 78 dis- 
missed, the result being that Plaintiffs 
would get possession of an undivided 4 
anna^ share of the three villages in suit 
in sadar putni right. 

The Plaintiffs will get only Bs. 400-1-3 

(9) 1, L. B.2e0al.434; 8. c. 3 0. W. N. 
209 (1899). 

(11) I. L. B. 20 Oal. 286 (1892). 

(12) 15 0. W. N. 426 (1909). 

(18) I. li. B. 48 C«1 108 : 8. 0. 200. W. N.810 
(1916). 

.a4).110.L.J.186 090!l^.. 


as costs of the Court below as directed 
by the decree of that Court. Hearing 
fee in Appeal'^Jo. 76 is assessed at 10 
gold mohurs. We make no order for 
costs in Appeal No. 78. 

Src. M. 
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N os. iiii6 TO 1141 OF 1922, 

Mofjzuddin Ohow- 

•DHURY and ors., 

Defendants/ 
Appellants, 

V, 

Rajendra Nath 
Sanyal, Plaintiff, 
Rpspondent. 

Bengal Tenancy Act ( VIII of 188/}), (b), 

115 and 50 — Entry of settled raiyaV^ in record^ 
of -rights, effect of— Presumption under seo 50, if 
ousted by sec. 115 when such entry is made ^ Sec, SOf 
enhancement of rent. 

The Appellants were recorded as settled 
raiyats in the rccord-oj -rights which was 
finally published in 1888. A bout' 35 yems 
after the landlords sued for enhancement 
of rent : 

Held — That the entTy in the record~of- 
rights meant that the Appellants were 
merely occupancy raiyats not holding at 
fi-xct^ rates and that being so the mere 
fact that the landlords did not think fit to 
enhance the rent since that record was 
made cannot be deemed to raise a pre- 
sumption of fixity of rent in favpur of 
the Appellants. 

The making of an entry of “ settled 
raiyats was a sufficient compliance with 
sec. 102 (b) and when such an entry was 
made in the record-of-rights the presump- 
tion under sec. 50 of the Act was ousted 
by the operation of sec. 116. * 
Kamaluddin Ahmad v. Kumar Rama- 
NAND Singh (1) distinguished . 

(D [19241 Pat* 1 Qm). 


Greaves, J. 
Graham, J. 

1924, 
Heard, 6 and 

9, June. 
Judgment, 9, June. 
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If the entries in the record-of-rights do 
not record particulars und^r the provi- 
sions of sec. 102 (b) •q.r do not record 
them rightly, then'sec. 115 has no appli- 
cation and the presumption under sec. 60 
applies. 

The provisions^ of sec. 102 are not 
mandatory, hut provide that certain 
matters may be included either without 
or in addition to t^e other particulars set 
out in the section. 

Tpeee were appeals preferred on the 
27th of April 1922, against the decree of 
T. J. Y. Koxburgh, Esq., Additional 
District Judge of ZiflaE Dinajpur, dated 
the 26th of January 1922, reversing, the 
decree of Babu Bhupendra Nath Muker- 
jee, Additional Munsif of Balurghat, 
dated the 13th of September 1920. 

The facts of the case will appear from 
the judgment. 

Bahus Brajalal Chakravarty (for Bahu 
Joges Chandra Roy) and Bimal Chandra 
Das Gupta for the Appellants. 

Dr, Basak and Bahus Asitaranjan 
Ghose and Urukram Chakravarty for the 
Bespondent. 

The Judgment op the Couet was as 
follows : — 

Greaves, J. — These six appeals have 
been dealt with together and they were 
preferred against decisions of the Dis- 
trict Judge of Dina/jpur reversing deci- 
sions of the Munsif of Balurghat. All 
these appeals were dealt with by one judg- 
tnent in the lower Appellate Court. The 
suits out of which ^these appeals arise 
were suits for enhancement of rent. 
They were brought at the instance of the 
landlords who claimed (enhancement 
under the provisions of sec. 30, sub-secs. 
( a ) and ( b ) of the Bengal Tenancy Act. 
!At the hearing the claim under sub-sec. 
(e) was abandpD$d a&d only that under 


sub-sec. (6) was pressed. The first Court 
decreed two of the suits granting en- 
hancement ajt the rate of 5 annas in the 
rupee.* The other four suits were dis- 
missed on the ground that the Defendants 
were tenure-hdlders and that they held 
the lands at fixed rates. The lower Ap- 
pellate Court decreed all the six suits 
granting enhancement at 3 annas in the 
rupee and negatived the decision of the 
Munsif that thd Defendants were tenure- 
holders holding at fixed rates. The real 
contest arises with regard to an entry in 
the record-of-rights, which was published 
in the year 1888 in which the Defend- 
ants are described in respect of the lands 
comprised in these six appeals as 

Sthitiban,” that is, “ settled raiyats. ” 
Q'his record was, as I have stated, pub- 
lished BO long ago as the year 1888 and 
has never been questioned since. The 
Defendants either in the year 1888 or 
eairly in 1889 commenced suits against 
the present Eespondents for a declaration 
that their rent was not liable to enhance- 
ment but they never ventured to assert 
in those suits that they were tenure- 
holders and apparently accepted at that 
time as correct the entry in the record-of- 
rights that they were settled raiyats. 
Judgments in those suits were given in 
November 1889 and we think that it is 
a matter of great significance in consi- 
dering the claims which are now put for- 
ward on behalf of the Appellants that at 
that time they never ventured to assert 
that they were anything but raiyats. 

Three main points have been urged 
before us on behalf of the. Appellants. 
First, it is said that the lower Appellate 
Court was wrong ip stating that the pre- 
sumption arising under sec. 60 of the 
Bengal Tenancy Act did not arise. 
Secondly, it is said that the learned Judge 
in the C<«rt below was wrong in helding 
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that the holdings were raiyati holdings 
and not tenures, and thirdly, it was con- 
tended that even if the presumption 
under sec. 50 did not arise tfie Appellants 
were entitled to the presumption which 
would be raised from tbeir having oc- 
cupied the lands in question for a long 
period at a fixed rate, the period being 
at least 35 years. For an understanding 
of the first point it is necessary to refer to 
some provisions of the Bengal Tenancy 
Act and the references that I am making 
are to the provisions of the original Act 
of 1885 before it was amended. Sec. 102 
of that Act provides that where an order 
is made under the provisions of sec. 101, 
that is, an order directing the preparation 
of the record-of-rights, the particulars to 
be recorded are to be specified in the order 
and that they may include either without 
or in addition to other particulars 6ome*or 
all of the following, namely, (1) what 
class the tenant belongs to, that is to 
say, whether he is a tenure-holder, raiyat 
holding at fixed rates, occupancy raiyat, 
non-occupancy raiyat or uiider-raiyat and 
if lie is a tenure-holder whether he is a 
permanent tenure-holder or not and whe- 
ther his rent is liable to enhancement 
during the continuance of his tenure. 
The next section to which I must refer 
is sec. 115, which provides that when the 
particulars mentioned in sec. 102, cl. (b) 
have been recorded in respect of any 
tenarncy the presumption under fiec. 50 
shall not thereafter apply to that tenaifcy . 
The cesult is that if the entries in the 
record-of-rights do not record particulars 
under the provisions of sec. 102 (5), then 
the presunfption under sec. 50 of the 
Bengal Tenancy Act applies and of 
course if the particulars to be recorded 
under sec, 102 (h) have not been rightly 
recorded equally then the preeumplion 
under sec. 50 arises and sec. 115 has no 


application. Now what is urged before 
us on behalf of the Appellants on this 
point is that if ^ou consider the provisions 
of sec. 102 (6) you db not find in it any 
provision for recording persons as settled 
raiytts. It is said that they must be 
recorded as raiyats holding at fixed rates 
or occupancy raiyats or under-raiyats and 
accordingly it is said that merely record- 
ing the Deffindar^ts as settled raiyats is 
no compliance with sec. 102 (6) and that 
consequently sec. 115 'of the Act has no 
application. We have been refen'ed to, 
and the Lower Appellate Court has also 
referred to, r. 2% of the Rules publislied 
under the provisions of the Tenancy Act 
and® there it is undoubtedly provided that 
an entry can be made such as has been 
made in the present case, that is, an entry 
of persons as settled raiyats. Moreover, it 
is, I think, noticeable that if you consider 
the provisions of sec. 102 they are not 
mandatory but provide that certain 
matters uiay be included either without or 
in addition to the other partidulars set 
out in the section. But the main 
contention which has been urged against 
the argument of the • Appellant is that 
Ihe entry “ settled raiyat ” is a com- 
*pliance with the provisions of sec. 102 (b), 
it being said that settled raiyats are oc- 
cupa/Pey raiyats and that therefotre the 
entry ‘ ‘ settled raiyats * ’ does comply with 
the provisions of sec. 102 (b). In this 
connection we were referred to ,the de- 
finition of “ raiyats contained in sec. 4 
of the Tenancy Act. Sec. 4, sub-sec. (Hi) 
defines raiyats as being of three classes, 
namely, (a) those luJlding at fixed rates, 
(b) occupancy raiyats, and *(c) non-occu- 
pancy raiyats, and what is said is this that 
if you consider the provisions 5f sec. 4 (b) 
with the provisions of secs. 20 and 21 of 
the Tenancy Act you must’ arrive at the 
conclusion that settled raiyats are in 
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effect occupancy raiyats. Now if this 
is so then the entry of the, Defendants as 
occupancy raiyats means that they are not 
raiyats holding at 'fixed rutes for if they 
were, then they ■would be entered as^ucli 
having regard to the provisions of sec. 
(4) (ni) (a) of tile Bengal Tenancy Act. 
It is necessary now* to turn to the provi- 
sions of secs. 20 and 21 of the Act. Sec. 
20 provides that qvcTy j>erson who has 
continuously held as a raiyat land of any 
village si Kill l)e deemed to have become a 
settled raiyat of that village and sec. 21 
states that any person who is a settled 
raiyat of a village' within the mean- 
ing of sec. 20 has a right of occu- 
pancy in all lands foi* the time being held 
by him as a raiyat of that village and con- 
sequently it is said that having regard to 
these sections the term “ settled raiyats’’ 
connotes occupancy rights and consequent- 
ly, as 1 have already stated, the provi- 
sions of sec. 102 (b) have been completely 
complied with and that the presumption 
under sec. 50 does not arise. We think 
that this contention is correct and that the 
entry of the Defendants as settled raiyats 
is a compliance witfi sec. 102 (b) and that 
consequently the presumption under sec. 
60 does not arise. We were referred on 
behalf of the Appellants to the cas« of 
Kamaluddhi Ahmad v. Kumar Ramaruind 
Singh (1). There is no doubt that the 
Patna Court there held that the presump- 
tion under sec. 50 was not ousted by the 
provisions of sec. 115 as the particulars 
required under sec. 102 were not recorded 
but we do not thiqk tliat that case has 
any bearing on the facts of the case be- 
fore us. There the only entry made in the 
record-of-riphts was that the tenants were 
recorded as tenure-holders without any 
specification whether the tenure was per- 
manent or not and whether the rent was 
(1) IlOSiQ Fat. 1 a028}. 


liable to enhancement or not. Now if 
you turn to the luovisions of sec. 102 
you find tlni^ sub-sec. ih) provides that 
where'll person is recorded as a tenure- 
holder there must also be recorded whe- 
ther he is a permanent tenure-holder or 
not or whether his land is liable to en- 
hancement during the continuance of his 
tenancy. So clearly the entry with 
which the Patna Court was dealing did 
not satisfy^ the 'provisions of sec. 102 (b) 
anel consequently the jvrovisions of sec. 
115 did not apply and the presumption 
under sec. 50 clearly arose. But if I am 
right in the view that I have just expressed 
the entry “ settled raiyats” means the 
same as if there had been entere<l the 
words ” occupancy raiyats ” and such en- 
try having regard to the definition in sec. 
4, indicates that they do not hold at fixed 
rates and accordingly the provisions of sec. 
102 (b) are, in my opinion, satisfactorily 
complie<l witli. So miicli then for the 
fifst point raised in tliis appeal. We 
think that the lower Appellate Court was 
quite right in holding that the provisions 
of sec. 102 (b) had been complied with 
and that consequently under the provi- 
sions of sec. 115 the presumption under 
sec. 50 did not arise. 

The next question urged is that the 
lower Appellate Court w^as not right in 
holding that the holding in suit was a 
raiyati holding and not a tenure. It 
seems to me that the lower Appellate 
Court has arrived at a finding of fact upon 
this point. Thai finding is to be found 
at p. 25 of the paper-book and is as fol- 
lows : ” I therefore hold that the De- 

fendants are not tenure-liolders in respect 
of any of the holdings ” and this finding 
follows after the consideration in the pre- 
vious pages of the paper-book of such 
contentions as were put forward, on be- 
iialf of the Defendants on this point. 
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The main argument, however, which has 
been urged on behalf of the Appellants Is 
that the lower Appellate Court has ex- 
cluded from its consideration the presump- 
tion arising under sec. 6 (5) of the Ten- 
ancy Act. In five of the suits out of 
which these appeals arise the holdings 
amount to over 100 standard bighas and 
accordingly it was urged on behalf of the 
Appellants that the presumption arising 
under the section to which I have just 
referred should have been applied and it 
is said that the lower Appellate Court was 
wrong in merely applying the presump- 
tion arising from the entry in the rccord- 
of-rights and in not considering such pre- 
sumption as would arise from the fact 
that five of the holdings were over 100 
bighas in extent, but a consideration of 
the judgment shows, I think, that it is 
not a correct criticism of the learned 
Judge’s judgment. At p, 23 he states : 

They are entitled too to take the pre- 
sumption of sec. 5, sub-sec. 5 and throw 
it into the scale on their side.” It there- 
fore seems to me that tie Appellants are 
wrong in saying that the learned Judge 
in the lower Appellate Court has merely 
relied on the provisions of sec. 103B and 
has not taken into consideration such 
presumption as may arise under the pro- 
visions of see. 5 (5). On this point there 
is the further matter to which I have 
already referred, namely, that from the 
year 1888 the entry has never been 
questioned and that the Defendants from 
the year 1888 until now have never ven- 
tured to describe themselves as tenure- 
holders in respect of this land. 

The third poiht urged was the pre- 
sumption arising from the uniform 
payment of rent. I think that the 
earned Judge is quite right in say- 
as he does, that the entry in 
® record-of-righls negatives this con- 


tention and that if this presumption is te 
be relied on on |)ehalf of the pl^eBent Ap- 
pellants it must be ji^lied on in respect df 
the payment of rent beforef the year 1886. 
For the reasons that I have aliipady 
stated T ftiink that the entry in the reoord- 
of-rights means that the present Appel- 
lants were merely occupancy raiyats not 
holding at fixed rates, and this being bo 
the mere fact thfft the^ landlords did not 
think fit to enhance the fent since that 
record was made cannot be deemed to 
cause a presumption in the Defendants’* 
favour. There is no evidence at all of 
uniform payment of terwt in respect of 
this land by the Defendants for the 
years pfior to the year 1888. This 
is concluded by the finding of fact 
of the lower Appellate Court where that 
Court states that ‘ ‘ they have no such 
proof and that they have only the sugges- 
tion that the Plaintiffs have papers on 
the subject and that they cannot prove 
wy change of rent ” . . . . and the sub- 
sequent finding, ” I find then that ' the 
holdings are not at fixed rates.” This 
I think disposes of the appeals and it is 
not necessary for me to deal with the 
contentions raised on behalf of the Ap- 
pellants with regard to the Appeals 
Nos. 1138 and 1139 in respect of which it 
was stated that the Munsif was wrong in 
the conclusion that be came to, namely, 
that there had been a change of rent. It 
is not. necessary for me in this judgment to 
•"deal with this point in view of thp con- 
clusion that I have come to in the other 
appeals which apply equally to these 
appeals. * 

The result is that all these ‘appeals 
fail and must be dismissed with costs. 
Graham, J.— I agree, • 

B. 0. M. 
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Mortgage exeeiited before the Transjer of Pro- 
• perty Act (IV of 1SS2)- Mortgage by conditional 
sale with possession^ Liability of mortgagee to pay 
revenue and public charges imposed during the term 
— Mwtgagee if may* charge such payments in the 


accounts. 


In British India, a mortgagte in poi- 
session of immoveable property under a 
mortgage made before the Transfer of 
Property Act of 1882 came into force was, 
under the ordinary law then in force, bound 
to manage it as a person with ordinary 
prudence would manage it if it were his 
own, and, unless there was an agreeme'^t 
to the contrary vnth the mortgagor, he 
was bound to pay out of the income of 
the property the Government land reve- 
nue which might during his possession 
be assessed upon it and such changes of 
d public nature as might accrue due in 
respect of the property and be payable by 
the person in possession of the rents and 
' was not entitled to charge such payments 
against his mortgagor in the accounts. 


‘ This was a consolidated appeal from f, 
judgment and decree, dated th« 17th July 
1919, of the Court of the Judicial Com- 
missioner of Oudh, which partly affirmed 
and partly reversed a judgment and decree, 
dated the 31st July 1916, of the Subordi- 
nate, Judge of Barabanki. 

The Defendant-Appellant represented, 
the mortgagee and the Plaintiffs-Eespon- 
dents represented the mortgagor, and the 


Courts below have decreed redemption of 
the mortgagid. The SubordSnate Judge 
allowed the mortgagee to add the amount 
of cesses paid by him to the mortgage 
debt, but disallowed the addition of the 
enhanced revenue paid by the mortgagee. 
The Appellate Court has held that the 
mortgagee Vas not entitled to add to the 
principal mortgage debt either the en- 
hanced revenue or the cesses, and the solo 
question for determination on the present 
appeal is : whether the decision of the Ap- 
pellate Court was right? 

The facts of the case were not in dispute 
and shortly stated were as follows : — On 
the 15th May J8G9, Zamin Ali, the father 
of Sheikh Farzand Ali, Plaintiff (since de- 
ceased), now represented by the Respon- 
dents, executed a usufructuary mortgage 
of the entire village of Pindra in favour 
of Mirza Agha Hasan Khan, the father of 
Mirza Sadiq Husain Khan, Defendant, 
now represented by the Appellant. The 
material terms of the mortgage were the 
following 

'' I have withdrawn my possession 
from the said mortgage village, delivered 
possession of the same to the mortgagee, 
and do hereby stipulate : — » 

(1) That if I fail to redeem within 
one year, then I shall not be entitled to 
redeem for next 25 years, while the mort- 
gagee shall have power to sue and effect 
redemption within the term of 25 years. 

(2) That I will cause mutation of 
names to be effected in favour of tbe mort- 
gagee in the Government records, and 
when revenue is paid the dakhilas (receipts) 
■hall be issued to the mortgagee, that in 
case the mortgagor acts negligently in the 
least degree, the mortgagee shall be at 
liberty to get his name entered in the 
Government registers through Court and 
the costs thereof shall be borne by the 
mortgagor. 

" (4) That till redjemption the profits 
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of the villages with all zamindari dues 
shall be appropriated by the mortgagee, 
and if I directly or indirectly rnake any 
obstruction thereto, then I shall be liable 
to be dealt with by the Criminal Court. 

“ (5) That the power to enhance rent, 
to appoint and dismiss Patwaris, Maqad- 
dams and Chaukidars and to resume Muafi 
land from the Muafidars who hold land 
as service grants, to populate Purwas 
(hamlets) and settle the tenants, to deter- 
mine rights, etc., which has hitherto been 
exercised by the mortgagor, shall, in the 
same manner, be exercised by the mort- 
gagee. 

“ (10) That in case of the breach of 
any of these conditions, the mortgagee 
shall be entitled to file a suit, without 
waiting for the expiry of any period, to 
recover his money with interest at Rs. 2 
per cent, per month and costs, by sale of 
the mortgaged village and other moveable 
and immoveable property of the mort- 
gagor.” 

In 1869 no cesses were payable in res- 
pect of the mortgaged pro})erty, the mort- 
gagee had to pay cesses since 1878. In 
1869 the amount of Government revenue 
payable in respect of the mortgaged 
village was Es. 1,300 per annum, but 
since the settlement in 1896, the revenue 
was fixed at Es. 1,600 per annum for the 
first five years and at Es. 1,900 per 
annum for the remaining period of 25 
years. • 

On thft 24th June 1878, the said mort- 
gagor executed another mortgage by way 
of conditional sale in favour of the said 
mortgagee in consideration of a further 
^ebt of Es. 28,200. Its material provi- 
sions were as follows : — 

“ (2) That just as the mortgaged pro- 
perty is liable for the money due under 
the mortgage deed, dated the 15th May 
1869, similarly the same property is and 


Kaniz Fatima. 

•hall be liable for the money due under 
this deed, that if*I^ the executant, pay 
in one lump sum within five years from 
to-day, in a fallow season in the month 
of Jeth,*the money due under this deed 
and the mortgage money of^the mortgage 
deed as W’ell as other amounts due, the 
mortgaged property shall be redeemed, 
otherwise the consideration of this deed 
and the mortgage money 'of the deed of 
mortgage shall be deemed do be the con- 
sideration money and this deed shall ha 
deemed to be the sale deed, and on the 
expiry of the stipulated j^eriod, I, tlie de- 
clarant, shall have left in me no right of 
redemption nor any other rights in res-, 
pect of the mortgaged property and the 
said Mirza Sahib shall be entitle<i to have 
it foreclosed at any time he pleases after 
the expiry of the stipulated period and to 
that I shall have no objection or claim 
whatever. 

•” That the said Mirza Sahib has been 
in possession and occupation of the, said 
property as mortgagee from the date of 
the mortgage deed up till now and from 
to-day he has been put in.proprietary pos- 
session thereof and just as no sort of land 
is excepted from the mortgage deed, dated 
16th May 1869, similarly, no class of land 
which is situate within the full boundariei 
of Mauza Pindra and its hamlets is ex- 
cepted from the o|reration of this deed, 
that I made no interference from the data 
of the mortgage in respect of any fand, 
cultivated or uncultivated, Thana* houses 
and groves, etc., similarly I shall do no- 
thing of this sort in future , and if 1 break 
this covenant I shall be liable tp be dealt 
with by the Criminal Courts.” 

The mortgagor instituted the, present 
suit on the 19th May 1915, in the Court 
of the Subordinate Judge of Barabanki, 
against the mortgagee, claiming redemp- 
tion of the two mortgages above mention* 
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ad OB pajrme&i of mch amount aa the 
Court might deteimiDe.. The mcurtgagee 
flUed a written otatement in which he 
diaimed, among other things, the amount 
^ enhanced revenue and cesses '^hich he 
had paid dur^g the period of his possea- 
sk>B of the mortgaged property. He 
l^eaded that he* was entitled to add the 
amounts he had so paid to the principal 
mortgage debt.* 

The Subordinate Judge held that thp 
Inortgagee was not entitled to. add the 
amount of the enhanced revenue he had 
paid, but that he Mjas entitled to add to 
the mortgage debt the amount of rates or 
Hsesses he had paid. ' 

Xp regard to the enhanced revenue the 
learned Subordinate Judge concluded bis 
judgmept as follows ; — 

" Th© Government revenue is a charge 
upon the land out of which it is payable 
%); vd, takes furecedenoe of all other claims. 
CoASOQUontly a mortgage does not in fact ' 
pledge anything more than the receipts in 
excess of the revenue payable in respect 
of the land mortgaged. It is, therefore, 
primA fcicie, the duty of the person wlio 
is in aetual possession of the property to 
pfty- the Government revenue. However, 
IfhA law permits the mortgagor and the 
mortgagee to enter into a particular con- 
trstfit about the payment of the Govern- 
Baent revenue, lu that case their rights 
aaad;' liabilities are determined with refer- 
enoe to that contract. The mortgage deed 
in question contains no provision to the 
oSeet that the inortgagor should pay any 
ilMM, on, Recount of the land revenue, 
should it be enhanced at any time. It 
op the contrary that it was for the 
iWWtSegee ^ pay the revenue, whatever 
kV) amount. 

these circumstances I am. mat 
prepmed to hold that the Defendant is eQr 


titled to claim in the peeieht suit the en* 
hsBced revenue paid by bim.” 

But the learned Subordinate Judge held 
that the mortgagee could add the amount 
of cesses he, had paid to the mortgage debt 
for the following reasons 

“ The mortgage was executed in 1069. 
It appears that no cesses were payable at 
that time. It is admitted by the parties 
that the mortgagee has had to pay the 
cesses since 1878, under the mortgage 
deed the mortgagee was to enjoy the 
whole income minus the Government 
revenue only. It was oonteoded by the 
parties that there should be no deduction 
on any account. The Defendant is there- 
fore entitled to dakn the cesses paid by 
him. A cess is not a land revenue. (See 
3> Oudb Cases, 825.) 

“ However, it b recoverable in (this 
Province as if it wwe arrears of land reve- 
nue. This is not denied by the Plain- 
tiff. Under these circumstances the De- 
fendant can, I think, claim the amount 
under sec. 72 (k). Act IV of 1882. 
Unless the cesses were duly paid the pro- 
perty. would have been sold and the sale 
would have put an end to all the rights 
of the mortgagor and the mortgagee 
both.” 

The Subordinate Judge accordingly 
made a preliminary decree under Or. 34., 
r. 7, and sec. 33 of the Code of Civil Pro- 
cedure, 1908, and from that decree the 
'Plaintiff as well as the Defendant af^sal- 
ed to the Court of the Judicbl •Commis- 
sioner of Oudh. 

The learned Judicial Commis^necs 
beard, the appeals, togeth^ and d^vemd 
one judgment on the 17th July 
They held that the mortgages was BOit 
entitled to add to tho* mortgage debt 
eiihor the amount of the, osbaacod royo- 
one or tile esAsos he had paid. 

They, gave, tbmo masons in suppouj of 
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iLiir view. The first is that under ihe 
pixmsicms of sec. 76 (c) oi. tlie Transfer 
ei Property Act, 1882, the mortgagee was 
Jbmmd to pay the Government revenue 
and all other charges of*a public nature 
which included the cesses. They ob- 
served as follows 

“It is to be noted that the obligations 
imposed by sec. 76 (c) only extends to 
paying the Government ‘dues, out of in- 
Cfiftne. If the income does not permit of 
this, sec. 72 (b) will be applicable. In 
this case it is admitted that the income 
was sufficient. No authority is quoted 
by the mortgagee’s Counsel for the pro- 
position that, even when paid out of the 
income undeV sec. 76 (c), Guvemmant 
dues can be recovered under sec. 72 (b). 
Had this been the intention of the legis- 
lature it must have been expressly bo 
stated. In our opinion the permission 
given to the mortgagee by sec. 72 (b) 
must be read subject to the obligation 
imposed on him by sec. 76 (c).’’ 

The second reasorf related to an entirely 
new proceeding which was adopted by 
the mortgagee Appellant for the first 
time in the Appellate Court. He en- 
deavoured to file in evidence a deed of 
agreement alleged to have been execut- 
ed by the mortgagor in his favour, on the 
6th July 1871, which was not produced 
at the trial before the Subordinate Judge. 
The material term of the agreement was 
as follows : — 

“ TJfis mortgage transaction has taken 
place between the said mortgagee and 
me on the basis of the present profits, or 
whatever the ‘said mortgagee might add 
to it by his good management and on 
paywnt of Bs, 1,300, Government land 
revenue with mal and sewL 

If there will be any enhancement in 
the land revenue assessed at the regular 
settlement, L the declarant, shall conti- 


nue to pay that enhanced amount from 
my own pocket'fill the#time of redemption. 
If the said mortgagee will have to pay the 
enhanced amount in any year* then he 
shall realise the said money with interest 
at 2 per cent, from' me and from moveable 
and immoveable property belonging to 
me by instituting a suit in Court, and I 
and, after me, mjr nepresentatives and 
heirs shall have no objection to it. The 
said mortgagee shall not be liable to* pay 
any amount enhanced by the Government 
except the amount of the land revenue 
specified above. T shall be liable for all 
(other amounts) with tax, etc., which I 
shall pay from my own pocket and I shall 
not raise objection or dispute in respect 
thereof.” 

The learned Judicial Commissioners 
ruled without admitting the above agree- 
ment that it did not support the conten- 
tion of the mortgagee, and observed as 
follows : — • 

“ In the view which we take of this 
document it is immaterial whether it is 
on the record or not, for we are of opi- 
nion that it can in no way help the De- 
fendant in the present case Now 

this agreement provides not that the 
mortgagee shall be entitled to add the 
extra revenue to the mortgage money, but 
that the mortgagor shall be liable to pay 
that extra revenue out of his own pocket 
and that the mortgagee shall have a right 
to sue him personally to recover the ex- 
cess if he fails to do so 

“ This provision is incompatible with 
the mortgagee having a right, to add the 
excess money to the mortgage money. 
The mortgagee cannot, therefore, plead 
sec. 72 of the Transfer of Property Act as 
enabling him to add any revenue paid to 
save the property from attachment to the 
principal, because there was a contract in 
existemce to the contrary, namely, a con- 
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tract that he should recover personally 
from the mortgage*.’* 

The third reason given by the learned 
Judicial Commissioners for rejecting the 
mortgagee’s contention was in the fol- 
lowing terms : — 

“ An examination of the second deed 
(dated the 24th June IjB78) Indicates that 
it was the intention of the parties that 
the second deed should take tlie place of 
the 'first deed, although incorporating the 
mortgage money payable under the first 
deed by reference. Thp second deed in- 
deed states that, although possession at 
the time of the execution of the deed was 
with the mortgagee, under the first deed, 
yet the mortgagee was again put in pos- 
session under the second deed. Now the 
second deed cannot be deemed in any way 
to be affected by the agreement of Gth 
July 1871. The second deed is absolutely 
silent as to the extra revenue or cesses. 
It is, therefore, governed by sec. 76 {c) of 
the Act.’- 

The result was that the learned Judi- 
cial Commissioners allowed the Plain- 
tiff’s appeal and dismissed that of the De- 
fendant, and made a decree partly affirm- 
ing and partly reversing the decree of the 
said Subordinate Judge, and from that 
decree of the Judicial Commissioners the 
Defendant appealed to His Majesty in 
Counoil. 

Messrs: DeGruyther ^ K. C, and E. B. 
Eaikes for the Appellant. — The mort- 
gagee was bound pay the enhanced 
revenue ai^d cesses to save the property 
from being sold and he is entitled 1o 
charge all enhanced revenue and cesses so 
paid by him in the mortgage accounts. 
Sees. 72 and 76, Transfer of Property Act 
IV of 1882 and Oudli Local Rates Act IV 
of 1878. 

The word “ revenue in para. 2 of 


the mortgage of 15th May 1869 must 
mean Revenue at the time of the deed. 

That this construction is clearly the 
true one is shown by the deed of agree- 
ment of 6ih July 1871 which makes a 
distinct admission of the terms on which 
the parties contracted. This document 
was clearly admissible in the Appellate 
Court. 

Indrajit Pratap Sahi v. Amar Singh (1). 
Or. 41, r. 27, Civil Procedure Code, 
1908. 

The principle is .clear that where a 
mortgagee has paid out money for the 
salvation of the property he is entitled to 
charge such payment against the mort- 
gagor. Nugendra Gh, Chose v. Sm. 
Kaminee Dossce (2), Jaijit Rai v. Gobind 
Tewari (3), Giridhar Lai v. Bhola Nath 
(4) and Kamaya Naik v. Dt'vapa Rudra 
Naik (5). 

Messrs. Dunne, K. C. and Hyam for 
the Respondents. 

Their Lordships’ Judgment was deli- 
vered by 

Sir John Edge. — This is an appeal by 
the representative of the Defendant from 
a decree, dated the 17th July 1919, of 
the Court of the Judicial Commissioner 
of Oudh, which varied a decree, dated 
the 30th September 1916, of the Subor- 
dinate Judge of Barabanki. 

, The suit in which this appeal has 
arisen is for the redemption of a mort- 
gage with possession ‘ of the IStli May 
1869 of the village of Pindra, a d of a 
mortgage of the same villjjige by condi- 
tional sale of the 24th June 1878. The 
original mortgagor and the original mort- 

(1) L. R. 60 I. A. 183 : s. c. 28 0. W. N. 277 
(1923). 

(2) 11 M. LA. 241, 268 (1807). 

(3) I. L. R. 6 All. 303 (1884). 

(4) I. L. R. 10 All. 611 (1888). 

(6) I. L. R. 22 Bom. 440 (1896). 
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gagee dfied before suit. The 8ui£ was 
brought on the 21st August 1915, by the 
representative of the mortgagor against 
the representative of the mortgagee. 
The Plaintiff and the Defendant are 
now dead and each is represented in this 
appeal, but, for the sake of convenience, 
they will be referred to respectively in 
this judgment as the Plaintiff and the 
Defendant as if living. 

After the granting of the mortgages the 
mortgagee purchased a 4 annas share in 
the village, and it is admitted that the 
Plaintiff is entitled to redeem the mort- 
gages on payment of, twelve-sixteenths of 
the amount which would otherwise be 
due under the mortgages. The ques- 
tions now in dispute, which have to bo 
considered in this appeal, are whether the 
Defendant is to be allow'ed in the 
account of the money due to obtain re- 
demption payments of enhanced land 
revenue and payments of certain cesses 
which were made by the mortgagee after 
the 15th May 1869. • 

It is not dispute,d that under the mort- 
gage of 1869 the mortgagee in posses- 
sion had to pay out of the usufruct, the 
Government land revenue payable under 
the Settlement in force in 1869, but it is 
contended by the Defendant that he is 
entitled to charge in the accounts as 
against the mortgagor any enhancements 
of that land revenue which the mort- 
gagee was obliged to pay. 

In the mortgage of 1869 it was stated 
that^the mortgagor had mortgaged the 
village to the mortgagee for a period of 
one year and had put the mortgagee in 
possession,* and the mortgagor agreed, 
amongst other things, that if he faile<l 
to redeem within one year he should not 
be entitled to redeem for twenty-five 
years; that he would cause mutation of 
hames tO' be effected in favour of the 


mortgagee in the Govemmon£ records, 
“ and when revenue is paid the daJMlas 
(receipts) shail^ be issued to the mort- 
gagee ’ ; that until redipmption . the 
profits of the village, with all zamindari 
du«, should be appropriated by the 
mortgagee; “that power to enhance 
rent, to appoint and clfismlss Patwaris, 
Maqaddams and Chaukidars, and to 
resume Muafi land from the Muafidars 
who hold land as’service grants, to popu- 
late Purwas and settle the tenants, 
to determine rights, etc., which had 
hitherto been exercised by the mort- 
gager, shall in the same manner be ex- 
ercised by the mortgagee and that 
aft^r redemption the mortgagor 
should not be entitled to claim any mesne 
profits. 

The mortgagor borrowed further 
moneys from the mortgagee, and, on the 
24th June 1878, gave to the mortgagee a 
mortgage in the form of a deed of con- 
ditional sale, the second clause of which 
88 translated is as follows < 

• mortgaged property 

18 liable for the money due under the 
mortgage deed, date^ the 16th of May 
1869, similarly the same property ig and 
.shall bo liable for the money due under 
this deed, th.at if I, the executant, pay in 
one^ lump sum within five years from to- 
day, in a fallow season in the month of Jeth, 
the money due under this deed and the 
mortgage money of the mortgage deed as 
well as other amounts due, the mortgaged 
property shall bo redeemed, otherwise the 
consideration of this deed and the mort- 
gage money of the deed of mortgage shall 
be deemed to be the consideration money 
and this deed shall be deemed to be the 
sale deed, and on the expiry »of the stipula- 
ted period, I, the declarant, shall have left 
in me no light of redemption nor any other 
rights in respect of the mortg^ed property 
and the said Mirza Sahib shall be entitled 
to have it foreclosed at any time he pleases 
after the pxpiry of th? st%>ulated period 
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•iRd to that 1 shall have no objection or 
elaiin whatever. 

It appehrs to their Lordships that the 
BMiatga^ deed of4he 15th May 1869, 
tod the tnortgage deed of the 24th June 
S87S, must be read together, and that 
'pities intended that the mortgagee 
idioald be treated as having held the mort- 
gaged property frond the 15th May 1869, 
ae a mortgagee in possession under a 
.mortgage in the form ^f a mortgage by 
conditional sale. • 

At* the time when the mortgage of the 
16th May 1869 was made, the land 
revenue payable to the Government in 
respect of the village was Rs. 1,300 per 
annum, but in the settlement of 1896 it 
-Was increased to Rs. 1,600 per annum, to 
be further increased in five years to 
Rs. 1,900. Th» increased' irevenue was 
paid by the mortgagee. 

The cesses, the payments of which the 
Defendant claims to charge against the 
Plaintiff in the account, were sums paid 
by the mortgagee in discharge of a local 
rate imposed on the village under Act 
IV of 1878, the Oudh Local Rates Act, 
1878. By sec. 5 of- that Act, “ All sums 
doe on account of any rate imposed 
under this Act, shall be recoverable as if 
they were arrears of land revenue due in 
respect of the land on account of vvhich 
the rate is payable.” Under that Act the 
” Landholder ” .was responsible for the 
payment of rates imposed upon the land, 
and by sec. 3 of the Act ” Land- 
holder ” included the person in re- 
ceipt of the rent of any land, and r6* 
sponsible for the payment of the land 
revenue, if ony, assessed on the estate. 
The mortgagee was the ” Landholder ” 
within the meaning of the Act. 

This suit to redeem the two mort- 
gages already mentioned was tried by the 
Subordinate Judge of Barabanki, wdio 


disallowed the Defendant’s clahn in rn*- 
spect of the payments of enhanced re* 
venue, but allowing his claim to include 
as against thb Plaintiff in the account 
the payments of the cesses, made a 
decree for redemption on payment of the 
amounts mentioned in the decree, and in 
default of such payment decreed that the 
12 annas share in the village should be 
sold. From that decree the Plaintiff and 
the Defendant respectively appealed to 
the Court of the Judicial Commissioner. 

After the hearin^j of the appeal to the 
Court of the Judicial Commissioner had 
commenced the advocate for the Defen- 
dant asked the Court to receive in evi- 
dence a document dated the 6th July 
1871, which had been executed by the 
mortgagor in favour of the mortgagee and 
had not been previously produced in the 
suit. It related to the mortgage of the 
15th May 1869. The learned Judges ad- 
mitted the document in evidence,, ap- 
parently on the ground that a provision in 
the document was incompatible with the 
mortgagee having a right to add the pay- 
ments of the enhanced land revenue to 
the mortgage money. How that docu- 
ment could have assisted the Defendant’s 
case their Lordships do not see, nor did 
the learned Judges who admitted it ih 
evidence. Independently of the docu- 
ment of the 6th July 1871, the Judicial 
Commissioners held, to state their find- 
ings briefly, that the mortgagee as mort- 
gagee in possession was bound to pay the 
enhanced revenue and the cesses cat df 
the usufruct, and that the Defendant was 
not entitled to charge such payments 
against the Plaintiff in the accoant, 
and dismissed the Defendant’s appeal 
to their Court and sabatitated' for 
the decree for aale of the Subtafii- 
nate Judge a decree for foreclosure 
if the amount which they found to 
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be due was not paid on or before the 17th 
January 1920. This appeal is from that 
decree. 

The art of conveyancing -was in 166^ and 
in 1878 little, if at all, understood in 
India, except possibly by some English 
solicitors practising in the Presidency 
towns, and the mortgages in question 
were made before the Transfer of Pro- 
perty of 1882 came into force and afford- 
ed some information as to how mortgages 
of immovable property should be«frame<l. 
Their Lordsh^ have no doubt that the 
mortgagor and mortgagee intended that 
the mortgage of 1869 and the mortgage 
of 1878 should be read together, and that 
until they should be redeemed the 
mortgagee should be in possession of 
the mortgaged property in the posi- 
tion of a mortgagee by a conditional 
sale in possession, and that if the mort-^ 
gages should not be redeemed the right 
to redeem should be determined by a 
decree of foreclosure. 

In British India a mortgagee in pos- • 
session of immovablq property undeif a 
mortgage made before the Transfer of 
Property Act of 1882 came into force was 
under the ordinary law then in force 
bound to manage it as a person with or- 
dinary prudieoioe would manage it if it 
were his own, and, unless there was an 
agreement to the contrary with the 
mortgagor, he was bound to pay out of 
the income of the property the Govern- 
ment land revenue which might during his 
possessiqn be assessed upon it and such 
charges of a public nature as might ac- 
crue due in respect of the property and 
be payable by the person in possession of 
the rents and profits, and was not en- 
titled to charge such payments against his 
mortgagor in the accounts. 

Their Lordships will humbly advise 
Majesty thfrf the time for payment of 


the Rs. 32,268-2-0 redemption money into 
Court allowed by the Court of the Judi- 
cial Commissioner of Oudh should be ex- 
tended to six calehdar qaonths after the 
receipt by that Court of His Majesty’s 
Order tn Council and that in other re- 
spects this appeal should be dismissed. 
The Appellant must pay tfie costs of this 
appeal. 

Solicitors : Messrs. Watkins d> Hunteir 
tor the Appellant. * . 

Solicitors : Messrs. Bqrrow Rogers 4 
'Nevill for the Respondents. , 

G. D. M. 

ICIVIL APPBLLAtS JURISDICTION.] 
Arpeal'from Appellate Decree 
No. 663 OF 1931. 

Rankin, J. 1 Satish Chandra Chat- 
Paob, J. tebjbb, Plaintiff, 

1923, Appellant, 

Heard, v. 

28, November. Kali Oharan Choo- 

Jndgment, dhdrt and ors.. Defend- 

29, November. J ants. Respondents. 

Ettaies Partition Act (V of 1897), tact. 81, 119, 

leope and affect of— Partition— Splitting up of 
tenure and apportionment of^rent hg Deputy CoU 
lector under tec. 81 — Order under tec. 81, if may 
be ehcdlenged Jby tenant by way of defence to rent 
suit. 

A Deputy Collector while acting under 
sec. 81 of the Estates Partition Act exer” 
cises the powers of a quasi judicial officer. 
An order passed under ihat section, 
though unfounded in fact, is not a nullity. 
Such an order cannot be challenged by 
way of defence to a suit for rent in the ab- 
sence of other parties to the partition. 

Per Rankin, J. — If a person has a 
right to challenge an order under sec. 
81 by a suit or by any other means, sec. 
119 leaves him that right. 

On ordinary principles a suit in the 
Civil Court properly constituted and 

29 
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brought within whatever period of limita- 
tion may he applicable to set aside an 
order under see. 81 woutd be necessary. 

Per Page, J.T-Quaei%, whether a ten- 
ent or other person aggrieved by an order 
under^sec. 81 is entitled to challertge that 
decision otherwise than by the methods 
provided in the Estates Partition Act. 

This was an a^ipeal against the decree 
of Babu Upendra Nath Biswas, Subordi- 
nate Judge, 4th» Court of Zillah 24-Par- 
ganahs, dated the 4th of September 1920, 
reversing the decree of Babu Kali Pro-* 
sanna Pqdai, Officiating Munsif, 2nd 
Court at Basirhat, dated tlie 26th of 
February 1919. 

The facts of the case material ^to this 
report were as follows : — 

This appeal arose out of a suit for 
rent. Plaintiff’s case was that the De- 
fenants held two jamas of B,s. 251-0-6 and 
Rs. 6-2 under him and his co-sharers, that 
the estate was partitioned between the 
Plaintiff and his co-sharers, that the 
mouzas in which the disputed lands are 
situate fell into Plaintiff’s share, that the 
aforesaid two jamas were consolidated 
jinfl then split u^ under the provisions of 
the Estates Partition Act, tliat the disput- 
ed jama of Es. 90 8 as. 13 g. 3 k. 1 kr. Tell 
to Plaintiff’s share and that the rent and 
cess for the years 1321 to 1324 A^ere in 
arrears and hence the suit. The Defend- 
ants pleaded inter alia that they did not 
hold the jama of Es. 90 and odd under 
the Plaintiff as alleged, that tlie original 
jama of Es. 251 and odd was split up long 
ago, that they separately held a part of 
this jamo^ that tjiey held no jama of 
Es. 6-2. ^Plaintiff subsequently admitted 
that the Defendants did not hold any 
jama of Es. 6-2 under him or his co- 
sharers. ' 

4 The Court of first instance decreed the 
suit. On appeal by the Defendants, the 


Subordinate Judge of 24-Parganahs allow- 
ed the appeal, reversed the decision of the 
Munsif, and dismissed the suit. Against 
the decision of the Subordinate Judge the 
Plaintiff preferred this second appeal. 

Babu Shib Chandra Palit and Babu 
Mani Lai Bhattacharjee (for Babu Nanda 
Lai Banerji) for the Appellant. 

Babu Shib Chandra Palit for the Ap- 
pellant. — The real question in this case 
is what effect^ is to be given to the order of 
the Deputy (Collector made under sec. 81 
of the E’states Partition Act. In plre- 
paring a record of existing rents and 
other assets of tlie lands included in the 
estate under Chap. VT of the Act, the 
Deputy Collector went through all the 
formalities necessary to be observed under 
the Act and came to his conclusion on the 
materials before him. After attestation 
^ of survey papers and record of existing 
rents, the Deputy (Collector duly publish- 
ed a copy thereof in the locality and also 
furnished copies of the entries to the land- 
lord and tenants. The Defendants did 
not object nor did .. they aj;)peal, although 
they had a right to appeal under the Act. 

In splitting up the holding in question 
tlie Deputy Collector served the tenants 
with a notice and duly notified the appor- 
tionment of rent to the tenants concerned 
under sec. 81. None of the tenants, save 
one, objected ; the objection of the object- 
ing tenant Avas overruled and against that 
tJiere was no appeal although an appeal 
•lay under sec. 111. The order of the 
partition officer made under sec. <S1 there- 
fore stands as not having been set aside on 
appeal or in a suit or other proceeding 
properly framed and brofight in a Civil 
Court for the purpose. The Defendants 
are therefore not entitled to question the 
apportionment in a suit brought after the 
partition by one of the landlords for his 
share of the rent as determined in the 
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partition proceedings. No doubt sec. 119, 
Estates Partition Act, excludes an order 
made under sec. 81 from tlie • group of 
orders that may not be contested or set 
aside by suit or by any means other than 
those expressly provided in Ijhe Act; and 
therefore it may be said that an order 
under sec. 81 is liable to be contested or 
set aside in a proceeding properly framed 
for the purpose. But unless that is done, 
it cannot be impeached collaterally by 
way of defence in this case, especially as 
there is no suggestion anywhere that the 
Deputy Collector acted improperly or 
irregularly in making tlie partition. 
The case of Jajiki Dohcy v. Kirtarath 
Roy (2), relied on by the Subordinate 
Judge, does not at all help the determina- 
tion of the present question. ^.Phe ana- 
logy from the record-of-rigljts prepared^ 
under the Bengal Tenancy Act does not 
hold good. 

Babu Biraj Mohan Majumdar for the 
Respondents. — The Deputy Collector has ' 
got to take into account the existing rent 
at the time of making the partition. The 
finding is that the jama of Rs. 251-0-6 was 
not existing at that time but had been 
split up long ago into several separate 
jamas. The judgment in the rent suit 
No. 1316 of 1913 was passed before the 
partition proceedings and the Deputy 
Collector could not certainly have ignored 
it. Possibly it was not brought to his 
notice. It cannot be said that an entry, 
in the hutwara papers as to apportionment 
of rent payable' by a tenant is final. The 
Act nowhere says so. The utmost that 
can be said of giuch an entry is that it is 
evidence in the same way as entries in the 
record-of-rights under Chap. X, Bengal 
Tenancy Act. So, there is only a pre- 
sumption in favour of such entry, which 
been iiebutted by the rent receipts, 
(2) 18 0, W. N. 93 (1908). 


Exs. A to A (8) and the judgment in rent 
suit No. 1316 of *1913 (Ex. B). I rely on 
the decision in J&nfei D^bcy y. Kirtarath 
Roy (2). No separate suit is necessary 
to set aside the order under sec. 81. 

The Judgment of the* Court was as 
follows : — 

Rankin, J. — .This is the Plaintiff’s ap- 
peal in a suit for rent for the years 1321 
to 1324 B. S. The Idaintiff claims that 
•he is the landlord of the Defendants in 
respect of a jama of Rs. 90-8-0 and odd 
gandas, the superior interest in which fell 
to his share upon a partition made in the 
year 1914 under the Bengal Estates 
Partition Act V (B. C.) of 1897. The 
Munsif of Basirhat decreed his suit ; but 
the Subordinate Judge of 24-PargnnahH, 
on appeal, has dismissed the suit. 

The facts upon which the case has been 
decided by the learned Subordinate Judge 
may be stated as follows : — Originally 
the Plaintiff with a number of co-sharers 
was the landlord in respect of a tenancy 
comprising lands in a number of mouzas, 
of which tenancy the rent^ was Rs. 251-0-6 
pies. In course of time, the tenancy by 
arrangement, in the first instance, w^as 
split up; and about the year 1913, if not 
much GRrlier, the tenants were claiming 
that the original jama of Rs. 251 odd had 
entirely gone and that in point of fact and 
law, there were created twelve separate 
jamas, certain of the landlords having the 
superior interest in each of those jamas y 
and certain of the tenants having the ten- 
ants’ interest in them, mlt appears fur- 
ther that in 1913 a decree wap^ obtained 
which proceeded on the basis that by this 
time at all events the claim that.the ori- 
ginal jama had been legally split up was 
w^l-founded. In these circumstances in* 
1914, the sharers entitled to the superior 
(2) 13 C. W. N. 93 (1908). 
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interest effected a partition under Act V 
of 1897. The Deputy Cbllector, so far as 
appears, proceeded quite regularly under 
that Act. He made out the necessary 
lists of assets, he gave the nAsessary 
notices and he found that the original 
jama of Es. 261 odd still subsisted. Ac- 
cordingly, it became necessary for him in 
making the partition to exercise the 
powers conferred* by ^c. 81 of the Act and 
there again proper notices were served on 
the tenants concerned. None of the ten-' 
ants concerned with a single exception ap- 
peared to object. One tenant did appear 
and did object but his objection was over- 
ruled and he did not appeal. The learned 
Subordinate Judge in the present case has 
found that the decree of 1913 was not 
brought to the notice of the Deputy 
Collector, so that in exercising his powers 
under sec. 81 tlie position is that, having 
jurisdiction to enquire into the facts, he 
did enquire into the facts and came to a 
conclusion which, on the evidence adducetl, 
was correct enough. But it now turns 
out by reason of a further piece of evi- 
dence that his qpnclusion was in fact in- 
correct. Now, in these circumstances, 
the view taken by the learned Subordiilato 
Judge in the present rent suit is that it 
being established that there was 'no otic 
jama of Es. 261 but that this had, at the 
time of the partition, been split into twelve 
different jamas, the Deputy Collector had 
no jurisdiction to amalgamate the differ- 
ent jamas and then to sub-divide them 
again ; that his order was entirely with- 
out jurisdiction ;• and that, therefore, the 
Plaintiff ’ei claim which is based upon that 
(nrder must fail. 

In answer to this contention, the learn- 
ed vakil for the Appellant rehes, in the 
Ibst place, upon sec. 119 of the Estates 
Partition Act. That section provides 
that DO order of certain kinds therein enu- 


merated “ shall be liable to be contested 
or set aside by suit in any Court or by any 
means other than those expressly provided 
in this Act.” The orders which are so 
guarded include orders made under Chap. 
IX. But when Chap. IX is mentioned, 
there is introduced this exception ” ex- 
cept sec. 81.” It is to be noticed that 
with regard to certain orders made under 
secs. 84, 86 .and 88, an express right is 
given to'bring a suit to modify or set aside 
the order. The first question is whether 
sec. 119 imports that nobody oBn 
challenge an order under sec. 81 except 
by bringing a suit. In my opinion that is 
not a possible construction. All that is 
(lone here is to exclude orders made under 
sec. 81 from the wide prohibition against 
bringing a suit or doing anything else to 
. challenge. Another question arises upon 
this section. As sec. 81 is excepted from 
a provision which forbids not only the 
bringing of a suit to set aside but forbids 
‘ the use of any means other than those ex- 
pressly provided in .this Act, is it a correct 
inference to say that this impliedly means 
or imports that, in the case of sec. 81, it 
is liable to be challenged not only by 
bringing a suit but by taking the point in 
any other fashion? There agaih, in my 
judgment, the inference would be Un- 
sound. Sec. 119 does not, in my opinion, 
prejudice the question either way. It 
seems to me that if a person has the right 
«to bring a suit or to challenge the' order 
by any other means, the sectiojti leaves 
him that right. But the section gives no 
right in respect of sec. 81. I ha've, 
however, no doubt at all that B suit doBS 
lie to set aside an order made undi^r se6. 
81 if it turns out that by that ordBr a 
tenure or holding has not been split lip 
but an amalgamation of tenures ahd boM- 
ings has been divided conitrary to the 
meaning of the se^km. In sctch a suit 
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I am fairly clear that it would be no ans- 
wer at all to say that the Deputy Collec- 
tor had jurisdiction to enquire into the 
facts and that if he has found the facts 
wrongly his order cannot ^be interfered 
with. For the purposes of such a suit, 
it seems reasonable to say that the Deputy 
Collector could not give himself jurisdic- 
tion under sec. 81 by coming to a wrong 
finding of fact. In my opmion, the ques- 
tion in this case, since no suit* has been 
brought to set aside the order under sec.* 
81, is really whether in the circumstances 
and upon the facts found the tenants are 
entitled to treat this order as a mere 
nullity — an order which no man is re- 
quired to pay any attention to, and an 
order which does not even require to be 
set aside. That question, in my opinion, 
in view of the draftsmanship of the Act, 
has extraordinary difficulty and to resolve 
it, it is necessary to make a careful study 
of the scheme of the Estates Partition 
Act. 

Before embarking .upon that it may be 
observed that in the reports there are two 
cases only which seem to be of any 
assistance. In the case of Nandlal 
Pathak v. Mohunth Chanurpat Da^ (1), 
Sit Lawrence Jenkins was plainly of opi- 
nion that the records of the partition pro- 
ceedings under the Act of 1897 would be 
evidence under sec. 36 of the Evidence Act, 
notwithstanding that the butwara khasra 
under the previous Act of 1876 was held 
net to^be such a record. In that con- 
clusion the Court was fortified by the 
decision in Janki Dohey v. Kirtarath 
Boy (2). I think that the scope of this 
decision has been somewhat misunder- 
stood. The case there was a suit for 
arrears of rent and, as a proof that the 

G) 17 0.W.N.770 : 8. c. 17 C. L. J. 462 
(leiS). 

ad 18 b. W. K. 98 (1908). 


Defendant held the joma sued upon 
under the Plaiftt,jff there was tendered 
in evidence certain hulwira papers, that 
is to say, papers prepared by the. Deputy 
Collector acting under Chap. VI of Act 
V of 1897. The Court '^in that case re- 
marked on the provisions of sec. 44 of 
the Act and observed ’that the procedure 
as to the preparation of the rent roll and 
the publication thereof* was analogous to 
the procedure under secs. 103 and 103 A 
of the Bengal Tenancy Act ; and the ex- 
clusion was that entries in the partition 
papers as to the ampunt of the rent are 
evidence in the same way as entries in 
the r'»cord-of-rights prepared under Chap. 
X of the Bengal Tenancy Act are ad- 
missible in evidence under sec. 103B. 
“ PrirnA facie they are evidence against 
the tenant, though that evidence may 
not be very valuable.” I put aside for 
a moment whether the record of existing 
rent is or is not entitled to the presump- 
tion of correctness given to the record- 
of-rights under sec. 103B. There can 
be no doubt that a record-of-right made 
under Chap. VI is evidence, at all events, 
under sec. 35 of the Evidence Act. Now, 
ill these circumstances the learned vakil 
for the Bespondents naturally contends 
that ff this is all the effect that the but- 
wara papers have, then at all events the 
learned Judge of the lower Appellate 
Court could not be wrong in finding on 
the basis of the decree that the Irntwara 
papers were all wrong and that he was 
entitled to dismiss the suit. The ques- 
tion is whether that point of view is 
really correct. * 

Nom', under the Estates Partition Act 
there are various stages and these stages 
have by the Act been separated out and 
dealt with very conveniently in diffen&t 
chapters. By sec. 44, Chap. VI is in- 
troduced which deals with ” ffroeeedmgs 
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up to the determination of the partition 
which I understand to mean up to the 
time when the defision Oividiu" the pro- 
perty has to be come to. It begins by 
saying that every Deputy Collectornshall 
have the powers of a revenue officer 
under Chap. X" of the Bengal Tenancy 
Act. It orders him to njake a survey 
and prepare a record of the ^existing rents 
and other assets. Jle'has to record seve- 
ral things : the repts payable for all rent- 
paying lands, first, as stated by the land- 
lord, secondly, as stated by the tenants, 
and thirdly, as taken by the Deputy 
Collector for the purposes of the parti- 
tion. Notices have to go to every body. 
Tho record has to be published and, after 
providing for that, the Deputy Collector 
is told to record an order fixing a date 
on which to come to a decision as to the 
partition of the estate. When we come 
to Chap. VIII, we come to the 
chapter which deals with maJdng of the 
partition and at that stage we find that 
the Deputy Collector has to consult all 
the proprietors who are present and dis- 
pose of any objection that they may urge. 
He has then to proceed to determine how 
the lands of the parent estate shall be 
partitioned into separate estates and 
various precautions are provided to ^safe- 
guard against injustice. The imp<irtant 
thing to notice for the present purpose is 
this — That the record prepared under 
Chap. *VI is a record which in no way 
affects th^ tenants of the holdings save 
as a matter of evidence. If there is any 
question and doubt ji-bout the tenants’ pos- 
session or tl^e amount of rent, the Deputy 
Collector has to take down the two views 
and has to^come to a decision for the pur- 
poses of partition only. When the parti- 
tion comes to be made in the usual 
course, it is made only in the presence 
of the proprietors of the estate under 


partition and, if one proprietor thinks 
that the Deputy Collector has over-esti- 
mated^ the, rent of a particular tenant, 
then for the purposes of the partition he 
may have his say and the fact may be 
taken account %f when the lands are 
divided up. Under Chap. VI, the De- 
puty Collector is not a person who is 
authorised to change or affect the status 
of a tenant. He has no power over the 
tenant’s jama but he is to act as a person 
•whose duty is to make a true record of 
tlie existing rights and to estimate 
truly for the pyrposes of a partition 
between tho proprietors. If, therefore, 
the matter stops there, it is fairly plain 
that the mere entry of a tenant’s jama in 
such a record would not, at any rate, 
have higher value than an entry in the 
recoi’d-of-riglits under the Bengal Ten- 
ancy Act : it might not have as much but 
it would not have more. While this, 
therefore, is the primd facie position, the 
position is manifestly changed when, in 
the course 6f making the partition it be- 
comes necessary to consider the exercise 
of the powers given by sec. 81. A De- 
puty Collector considering this question 
is not merely a person making a record. 
He is a person who, on certain condi- 
tions, is authorised not merely to record 
but to alter or affect the right of a ten- 
ant, to make an order that whereas up to 
this moment the tenant held so much 
lapd of a proprietor, now hereafter he 
shall hold such and such land of one pro- 
prietor and such andj such land of an- 
other proprietor. I do not think that 
analogies from the Bengal .Tenancy Act 
are anything but fallacious for the pre- 
sent purpose, but the kind of duty under 
sec. 81 is not so much analogous to the 
duty of revenue oflScer under the first 
part of Chap. X as to the duty of a reve- 
nue officer who is exercising the power 
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to alter the right of a tenant given by the 
eecond part of Chap. X. No useful ana- 
logy, however, can be derived because 
under the second part of Chap. X* there 
is not only provision for a suit before the 
revenue ofiSoer but there is ample provi- 
sion for appeals to the Civil Court and 
under sec. 107 there is a definite enact- 
ment as regards finality. 

Leaving aside all questions of mere 
analogy, we have to come»to the position 
of the Deputy Collector under Chaps.^ 
VIII and IX of the Estates I'artition 
Act. and to ask as to sec. 81 whether, if 
the enquii*y which he*makcs is properly 
made but the conclusion of fact to which 
he comes is unfounded tlie tenant is en- 
titled not merely to bring a suit to have 
it set aside but to treat it as null and 
void for all purposes and to take no notice 
of it. Now, under Chap. VITI, the Dff- 
puty Collector is ordered to be guided by 
the provision of Chap. IX : he is pcr- 
forming a task which is ordinarily thq 
task of a Civil Court. Wiieiiitlic statute 
comes to deal, in sec.'l 18, with the powers 
of officers with regard to false evidence, 
it speaks of ‘‘ a Collector or other ollicer 
exercising jurisdliction oinder this Act” 
and it deals with him in language which 
is closely analogous to the language 
which one uses when dealing with a judi- 
cial officer acting judicially. There is a 
scries of appeals provided for by Chap. 
X. There is also by sec. 100 (a) provi- 
sion made that ” if the directions of the 
Act are* in s^ibstance and efl'ect complied 
with, no proceedings thereunder shall be 
affected by reason of any mistake or in- 
formality unless any person has suffered 
or is in danger of suffering material in- 
jury in consequence.” That provision 
certainly does not cover the present case 
but it is an indication of the nature of the 
duties which the Collector has to perform. 


It appears to me that when under sec. 81 
a Deputy Collector summons the tenants 
and proceeds ter* enquire into the neces- 
sity of splitting up a holding and to make 
an ojjder that the tenure or holfling bo 
split up, he is acting, at all events, as a 
quasi judicial officer. An ordinary exe- 
cutive OKler proceeds upon the assumption 
that people’s rights are readily ascertain- 
able and does not piirpqrt or attempt to al- 
ter proprietary rights. Ap order under sec. 
61 is not adequately described as being of 
that character. A Deputy Collector has 
to find out what the holdings arc and he is 
given power to aff(fct the proprietary 
rights not only of j)rc)prietors but upon duo 
notied of tenants. If he were acting as 
an ordinary Civil Court, the consequence 
of any wrong finding of fact would have 
to be corrected oitlier by review, revision 
or appeal. But if he is not a person 
making an executive order and is not 
functioniijg as an ordinary Civil Court 
but is functioning in a quasi judicial capa- 
city as a special tribunal for certain pur- 
poses, then, upon the whole it seems to 
rne that the distinction in the case of 
Hridoif Nath v. Ram tJhanrJra (3) must 
bq taken and there is difference between 
the existence of jurisdiction and the exer- 
cise of jurisdiction. ("See also Krishna 
Kishore v. Arnarnath (4).] One has to 
look to the position created by the Act. 
Now, what is it? The question whether 
this large jama of Ils. 251 odd existed or 
not may well have made all the difference 
ill the world to the partition effected in 
1914. If the tenant ngikes no objection, 
what liappens? What happens is that 
each of the proprietors is given a certain 
jama as his superior interest. If it is to 

(3) I. L. R. 48 Cal. 138: 8. c. [24, 0. W. N. 

723 (F. B.) (1920). 

(4) I. L. R. 47 Cal. 770, 781 ; 8. c. 24 0. W. N. 

633 (1920). 
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be said that on a wrong finding of fact the 
order is a mere nullity Jhen that parti- 
tion may become a mexe nullity; the 
whole basis of the partition may well be 
gone. Pn any case, as there is no saving 
such as is provided for by sec. 89 for other 
cases, one proprietor would be liable In 
the suit of another to have the partition 
ripped up again. If the order under sec. 
81 is a mere nullity •when I take it that 
a proprietor to whom a particular jama 
has not been given would still be entitled 
to insist upon his proprietary rights as a 
co-sharer in respect thereof. In a case 
like this where the terror is merely an 
error in the ascertainment of the fact by 
the person whose duty it was to astertain 
it and who did ascertain it correctly 
enough on the evidence before him, the 
consequences which flow from the idea 
that the order under sec. 81 is absolutely 
null and void, not needing even to be set 
aside, are certainly very alarming. It 
seems to me that the correct view is that 
on ordinary principles a suit in the Civil 
Court to set aside such an order would be 
necessary because it is an order which as 
between the proprietors certainly has 
some value in the circumstances of this 
case at least and which ought only to be 
set aside in the presence of all t^ie pro- 
prietors, every one of whom is vitally in- 
terested in the matter. In short, if a 
tenant is allowed at any time — ^ten years 
later^'it may be — to take this point by 
mere defence in a rent suit under a sys- 
tem of procedure which does not recog- 
nize counter claims, and to take it in the 
presence of one only of the proprietors 
party to (he partition, the consequences 
are so manifestly impossible that the 
legislature in providing a scheme as it 
has done by Act V of 1897 cannot readily 
he supposed to have intended it. My 
opinion, therefore, is that wh^ in auoh a 


case as this, in a suit properly constituted 
and brought vi^ithin whatever limitation 
period may be applicable the Plaintiff 
would on tile facts found have a complete 
right to have the order made under sec. 
81 set aside, yet on that footing, it is 
going too far to say that, that order is to 
be regarded as a mere nullity, so that, 
although , the tenants have had notice and 
although the landlords have had to act 
upon the order for a substantial time it 
^ can be ignored or set aside as against a 
single landlord in answer to a suit for 
rent. For these reasons, it appears to me 
that this appeal should be allowed, the 
judgment and decree of the Subordinate 
Judge should be set aside and those of the 
Munsif restored with costs. 

Page, J. — ^1 agree that the appeal 
should be allowed. Sec. 119 of the 
-Estates Partition Act V (B. C.) of 1897 
provides that certain orders under the 
Act " shall not be liable to be contested 
^or set aside by suit in any Court or by any 
means oth#r than those expressly provided 
in this Act.” Sec.* 119, in my opinion, 
does not confer a light to challenge an 
order under sec. 81. All it does is io 
exempt sec. 81 from the prohibitive pro- 
vision of sec. 119. If a right is conferred 
upon an aggrieved person to challenge the 
decision of a Deputy Collector under sec. 
61 it must be found elsewhere. I agree 
with what has fallen from my learned 
brother with respect to the scope and 
object of the Estates Partition Act, and, 
having regard to the view which he has 
expressed, and in which I concur, as to 
the object of the Act, I should expect to 
find in the Act some provision analogous 
to secs. 104 J and 107 of the Bengal Ten- 
ancy Act making an order of the Deputy 
Collector under sec. 81 final and coocla- 
sive for all purposes or for sudi puipoees 
as mighf be dsmeied h be fit ahd prapM. 
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But, m far aa I can ascertain, there is 
siwch provision in the Act and having re- 
gard to the provisions of sec. 119. it may 
be that the legislature intended that there 
^ould be some mode in which an order 
undier sec. 31 should be challenged. I 
desire in this case to reserve my right to 
reconsider the question as to whether, if 
a tenant or other person is aggrieved by an 
order under sec. 81, he is entitled to 
challenge that decision otherwise than by 
the methods provided in the Estates 
Partition Act, because I agree with my 
learned brother in thinking^ that it is not 
open to a tenant, in any event, to 
challenge such an order by the mode 
which he has adopted in this case. If 
any right exists which entitles a tenant to 
challenge an order under sec. 81, in my 
opinion, it cannot be challenged by way 
of defence to a suit for rent in the absence 
of the other parties to the partition. If 
that were so, for the reasons given by my 
learned brother, Mr. Justice Rankin, the 
scheme of the Act would be or might be 
rendered nugatory. Therefore, in these 
proceedings, constituted as they are, in 
my opinion, it is not open to the De- 
fendants to challenge the correctness of 
this order. Upon these grounds I agree 
that the appeal should be allowed with 
costs. 

H. C. S. Appeal allowed. 


[CIVIL APPELLATE JDBXSDICTION*] 

Appeal from Appellate Degree 
• No. 91 OF 1922. 
Walmsley, J. 


^urbrji, j. 

1924, 

Heard, 

10, April. 
Judgment, 

15, April. 


JOLFA Blal, 
PlaintiflF, Appellant, 

V. 

Ajaladdin and crs., 
Defendants, 
Respondents. 


for oonvenienet qf ffM 


iUiion irrBtpoeHve of if a &a»' to deong for 

partition, 

A partition for emvenience of posses- 
sion by itself cannot stand m the way of 
a decree ^or partition so long as it is^not 
found that it toas in conformity with the 
shares of the respective parties. 

This was an appeal admitted on the Slat 
March 1922 against a decree of the 
Officiating Subordinate Jpdge of Zillah 
Chittagong (Babu Kumud Nath Ray), 
daied the 14th of May 1921,^ modifying a 
decree of the Munsif at Patiya (Babu * 
Upendra Chandra Majumdar), dated the 
20th Eebruary 1920. • • 

The facts of the case will appear from 
the judginent. 

Babus Girija Prasanna Sanyal and 
Charu Chandra Sen for the Appellant. 

Babu Narendra Coomar Das for the Re- 
spondents. 

The Judgment op the Court, was as 
follows : — 

Mukerji, J. — This appeal arisen out* of 
a suit for partition instituted by the 
Plaintiff Jolfa Bibi to have her 3 as. 
11-12/27 p. sliar© in the lihds of Sch. I 
and ID as. 2 p. share in tlie lands of Sch. 
II of the plaint after partition by metes 
and bounds. 

The Plaintiff’s case was that one Pela 
Gazi left 8 sons, Baksha Ali, Kamar Ali 
and Safar Ali, that ©aksha Ali prede- 
ceased his two brothers, that Defendants 
!Nos. 1 to 8 are the descendants of Baksha 
Ali and Kamar Ali, that Safar Ali left a 
son Nijamat Ali, that Nijamat Ali died 
leaving a widow named Sabjan, a daughter 
(viz,, the Plaintiff) and a son whfi subse- 
quently died leaving a widow, the Defen- 
dant No. 9, and a daughter, thiei Defend- 
ant No. 10, and that last of all Sabjan 
died. According to tbe< Plaintiff the 
laDda.of.Sok4 qavDAd. by Rela Gael 
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and those of Sch, II belonged to Nijamat 
'Ali. Defendants Nos# 11 to 26 are said 
to have purcljascd ftortions of the lands 
from some of the aforesaid Defendants. 

01 the Defendants only Nos.,1, 9, 10, 
11, 12, ]3, 16 and 18 filed written state- 
ments and Che others did not appear in 
the suit. Of these again all gave up the 
contest except Nos. 1 apd 18. 

The main defence^ of the Defendant 
No. 1 was tl^at tlie lands did not belong 
, to Pela Gazi but to Bakslia Ali, that 
Plaintiff’s grand-father Safar Ali was noi 
a son of Pela Gazi but of one Munshea, 
that Munshea putchased some lands of 
lots Nos. 1, 2 and 7 of Sch. I, that his 
two sons Chand Mia and Safar Ali were in 
possession tliereof and as such the names 
of Makbul Ali (Chand Mia’s son) and 
Nijamat Ali (Safar All’s son) are to be 
found in the Khatians, but that the 
entries are not quite correct, and that in 
the lands of lot No. 2 of Sch. IT, Nijamat 
Ali’s vendor Jinnat Ali had no title. # 

The defence of the Defendant No. 18 
w^as much on tlie same lines with that of 
the Defendant No. 1, and he further 
alleged that tlie Plaintiff was already in 
possession of her share in the lands that 
she had inherited from her father. 

The learned Munsif gave the Plaintiff 
a decree declaring her right to the shares 
claimed and a decree for partition and 
mesne profits. He*gave certain diilec- 
tifins as to how the partition was to be 
eiffect^Jd witliout disturbing present pos- 
session as far as practicable and suggest- 
ing that equality of division was to be 
secured^ by awarding compensation if that 
was necessary. 

Against tliis d!ecree the Defendant 
No. 1 alone preferred an appeaJ, and he 
impleaded the Plaintiff alone as Respon- 
dent in that appeal. The learned Subordi- 
^udge allowed the apical and die* 


missed the Plaintiff’s suit in its entirety. 
H-a came to the findings that Safar AU 
was a spn of Pela Gazi, that lots Nos. 1 
to 5 of Sch. I belonged not to Pela Gazi 
but to Bakslia Ali, tliat Nijamat All’s 
vendor Jfhnat Ali had no title to the 
lands of lot No. 2 of Sch. II; and as a 
result of these findings he camo to the 
conclusion that Safar Ali inherited 1 /6th 
share in lots Nos. 1 to 5 of Sch. T, and 
Nijamat All had l/Srd share in lots Nos. 6, 
7, 7 (ka) and 7 (kha) of Sch. I and lot No. 1 
of Sch. IT. 

Apart from ^anything else it is difficult 
to appreciate on what materials this dis- 
tinction is made between the properties 
acquired by Bakslia Ali and those ac- 
quired by Nijamat Ali ; at any rate none 
are disclosed in the judgment of the 
learned Subordinate Judge. 

The learned Subordinate Judge then 
proceeds to observe that the Plaintiff’s 
title is hence found to her legal share in 
the said lots of the said schedules.** 
What he means by this is not clear, whe- 
ther the shares* claimed by her, which 
could not be correct in view of the finding 
that lots Nos. 1 to 5 of Sch. I were the 
properties not of Pela Gazi but of 
Bakslia Ali or shares wliicli she was en- 
titled to under the Maliomedan law on 
tlie footing of the findings of fact referred 
to above. 

The learned Subordinate Judge has 
found that there was some sort of parti- 
tion for convenience of possession. He 
has not found that any of the* parties ac- 
quired any right by adverse possession; 
on the other hand, hij findings as they 
stand suggest the contrary. A partition 
for convenience of possession such as has 
been found by the learned Subordinate 
Judge does not appear to have been sug- 
gested in the pleadings of the contesting 
Defendants; in any case, that by itself 



yoL. XXIX.] THE -CALCUTTA WEEKLY NOTES. *8|. 

JOLFA BIBI V, AJALADDIN. 

cannot stand in the way of a decree for Per Newbould, J.— A formal quc«- 


partition so long as it is not found that 
it was in conformity with the shares of 
tlie respective parties. It is unneces- 
sary to refer in detail to the other find- 
ings, for instance, as to some Of the dags 
being in the possession of strangers and 
as to the Plaintiff not having been really 
dispossessed of her paternal lands, and as 
to other matters, for tlney are too 
obscure and indefinite. * • 

I have carefully considered tlie plead- 
ings in tliis case and have also analysed 
the findings of the two Courts below and 
while on the one hand the judgment of 
the Court of first instance is not altogether 
free from comment that of the Court of 
Appeal below, to say tlie least of it, is not 
less imsatisfactory. 

The case must therefore go back to the 
lower Appellate Court so that the appeal 
of the Defendant No. J to that Court 
may bo dealt vith afresh and disposed of 
in accordance with law. 

Costs to al)ide the resylt. 

Before partin.g wdtii ihe ense I only 
ish to add that it is desirable that every 
effort should be made to dispose of the 
appeal as early as possible. 

Walmsley, J. — I agree. 

S. C. M. 

[CRIMINAL APPELLATE JURISDICTION.] 
Death Ref. No. 13 

AND 

Apps. ^os. 5t53 AND 584 of 1924. 
Newbould, J. The King-Empbror 
Mukbrji, j. • V. 

1924, Alimuddi Naskar and 

1, December. anr., Accused. 

Criminal Procedure Code (Act V of 1898)^ sec. 
cl. (1), 2?id part ^Nature of questions that must 
^ put to the accused^ Insufficient examination of 
aoGused, effect of. 


tton in general tohich gives the 

accused an apportunky of vialdng a state- 
ment of his defence with his own Ups is a 
sufficient ^compliance with the mafida- 
iory provisions of see. 342 y Cr. P. C., 
since it enables the accused • to explain 
any c/ircumstancc appearing in the evi- 
dence against hiyn. To what extent the 
Court when complying* wi^Ji the manda- 
tory provisions of the sectioji should also 
exercise its dfiscrctionary powers under 
the other provisions of the section is a' 
different question. The exercise of this 
discretio7i must vary and depend on 
the circiunstanccs of each particular case 
but in ihe majority of cases it is neither 
necessary nor desirable that there should 
be any detailed questioning of. the 
accused. 

• Mukerji, j. — In questioning the ac- 
cused under sec. 342y Cr. P. (7., 
the Court must point out to the ac- 
CMsed the salient points appearing in the 
evidence against him in a succinct form 
and he must be asked to ex 2 :)lain them if 
he wishes to do so. If on a general ques- 
tion as to whether he wisJfes to say any- 
thing^ being jmt the accused answers in 
the negative it will be no use asking him 
any further questions. If on the other 
hand it does not appear that he would 
refuse to answer questions put to him 
or it appears that h^ desires to respond, 
his attention should be called to tfie 
salient points appearing against l^m so 
that an opportunity is really afforded to 
him to explain them if he can do so. In 
such examination every precaution should 
be taken not to entrap him to rflake in- 
criminating answers, and all questions in 
the nature of cross-examination ^should 
he avoided. 

A refusal to give the accused an oppor- 
tunity to make a statement at a stevg^ 
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when the numdatory part of sec. 54S, 
Cr. P. C., is operative vitiates the trial, 
hut an insu^eient >sCMminaUon at that 
Stage does not necessarily inmlidate it. 

This was a Reference unden sec. 374, 
Cr. P. C., madie by the Additional 
Beasions JuHge of 24-Parganas, for cxm- 
firmation of sentence of death passed by 
him on the Appellants pn 20th September 
1924. The aecused also preferred an ap- 
peal against ^the said sentence. 

, The facts of the case will appear from 
the judgment. 

Babu Dehendra Narain Bhattacharji 
for the Accused.* ' 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 

The Judgment of the Court was as 
follows : — 

Mukebji, J. — Alimuddi Naakar, Belal- 
•ali Nskskar, Amir Nasikar, Boynuddi 
NftAkar, Parazali Naskar, Golam alias 
Oolap Naskar and Dudali Molla were 
'tried by the Second Additional Sessions 
Judge of ^-Parganas with the aid 
<rf a Jury, All of tliem were tried 
-on ft charge under sec. 302/T2UB, 
I. P. C., for having conspired to 
.commit the <offenee of murder of one 
'‘Momrej Boddy and other members of 
■his family, and Belatali Naskar was tried 
abo on a charge under sec. 302, 1. P. C., 
,for committing tb^ cuff eooe of murder by 
esnsing the death of one Eutaz Boddy, a 
4on,af the said Momrej Boddy. The Jury 
‘brought in a 'unanimous verdict of guilty 
son both 'the charges ; and the learned 
iJndge, agreeing with and accepting 
-the 'vdtdict, convicted all the ftccused 
tpesaona .in accordanoe tberenith and 
UanlMiced .Alimuddi Naskar Belat- 
ali Naskar to death, and the othere 
^to ttraneporta^n for .^lo. oases 
A li miid di Naafcar and ’iBolatoli Kaiitar 


are before us on a reference made by ihe 
learned Judge under sec. 374, Cr. P. C., 
as well as on appeals preferred by them. 

The facts of the case are fuUy set out 
in the learned Judge’s charge to the Jury 
and the c«ccurrenoe in all its gruesome 
details is graphically portrayed therein. 
A bare outline of the main features of the 
case, however, is necessary in order to 
visualize the evidence that is on the record. 

In, village Daria, within the jurisdic- 
tion of P. S. Canning in the District of 
24-Pargana8, there lived two families the 
Boddys and the Naskars. Of the seven 
accused persons named above, the first six 
are brothers and belong to the family of the 
Naskars, and the one named last is their 
servant. The victims of the alleged con- 
spiracy were the members of the family 
of the Boddys. The homestead of the 
Boddys was enclosed by a compound wall 
with tw^o entrances, one on the north-west 
and the other on the east, and consisted 
of a number of thatched huts, a kitchen, 
some sheds for the poultry and several 
golas or granaries ; and just outside the 
compound and to the south-east of it there 
was a khankaghur. To the south-west of 
the said homestead and separated from it 
by a big tank were the houses of the 
Naskars. 

On the night of Monday, the 7th Janu- 
ary 1924, at about midnight or shortly 
thereafter, took place the occurrence out 
of which the present case has arisen. At 
that time the five dwelling huts in the 
homestead of the Boddys w^re occupied 
thus : In the western on© of the two huts 
on the north were Momrej Boddy, his two 
wives Chandra Bibi and Dasa Bibi, one of 
whom was pregnant, his sons Jabed Ali, 
Safed Ali and Yunus and his grandson 
(son of bis eldest son Entaz) Jiadali, the 
-.ages of the four boys ^varying fnm tejs 
years to two years and a half. Os Ihe 
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verandah of that hut slept one BaburAll 
Boddy. In the other hut on the north, 
there were Momrej’s mother Bibijan, a 
son of Momrej named Bsharali'and his 
wife Maurjan. In the hut that stood on 
the west of the homestead there was Entaz 
Boddy doing some accounts, and his wife 
Jasiznon Bibi was sitting near him pre- 
paring betel and smoke for him ; and there 
was also an infant girl of theirs sleeping. 
The hut to the south ^hicK used to be 
occupied by another son of Momrej named 
Momtaz and who on that particular night 
is alleged to have been away at Basaiiti 
Abad, was occupied by one Sarafat 
Naskar, a nephew of Momrej. In the hut 
on the east there lived one Saria Bibi who 
was a relation of Momrej, but with her, it 
is said Momrej was not on very good 
tenns. In her hut were one Kanch Ali 
and a servant Nasarali. In the khahka- 
ghuf just outside the compound and to the 
south-east of it there were two Mohame- 
dan and four Uriya servants who used to 
guard Momrej’s paddy in the khaniar. 
The prosecution case, shortly stated, 
was that suddenly the huts were set 
fire to, the exits from some of them being 
barred by chaining them up from outside, 
or closing them from outside with iron 
elamps, and the stamps of feet of several 
persons were heard as also loud sound) of 
blows on the doors of the huts of Momrej 
and Entaz. Entaz called out that 
there were men on the daba *. ^ the 
reply was received that their jamas 
(m^sengers of death) had come. En- 
toz entreated that their lives might 
be saved, but he was told in reply 
that. it was not their money but their lives 
that w*ere wanted. Entaz stepped! out 
with a. gun which be bad in the hut, after 
^iureiug open the door ; but while yet on the 
iimstold the gun was snatched away ^ from 
ihuiirfae was spesred in the leg, and he 


fell on the oonrtyard. He tried to crawl 
and get up* but was pressed down, and 
notwithstanding the^entrealies of his wife 
Jasimon Bibi was cut on the neck with a 
d^o and killed, his head bding almost 
severed from his body. Jasimon Bibi 
made entreaties to be allowed to reach her 
son who was in Momrej’s hut and was 
shrieking out for her but was prevented 
and threatened, end, with the child in her 
arms she ran to the ^ouse of a neighbour. 
Bibijan Bibi succeeding in forcing open 
the door of the hut in which she was, and 
on her saying that she had recognized all 
the accused and tliat there would be re- 
tribution the next day, she was shot dead. 
ESharali and Maurjan Bibi manage^l 
providentially to escape. Sarafat failing 
to open the door of the hut he .was in, 
made an opening to the thatch and got 
out through the same. The villagers who 
came to the B|)ot on hearing the noise of 
the crackling flames or tine reports of 
guns which were being fired or on seeing 
the blaze or hearing the cries of others, 
were scared away. 

The whole homestead of the Boddys 
with the exception of the khankaghur was 
reduced to ashes. Those who arrived in 
the early hours of the morning found only 
ashes or burnt or molten materials there. 
In Momrej’s hut close to the door were 
seven charred dead bodies lying in a heap ; 
there were the four boys, tlie sons and 
grandson of Momrej, over them lay the 
two wives, and over them all lay Momrej 
himself. Entaz ’s dead body was lying near 
the threshold partly burnt and his head 
almost severed from the fiody. Bibijan 
was lying dead on the verandah of her hut 
with her entrails out and Clood flowing 
from the verandah into the yard.* The 
hut in which Saria Bibi used to live was 
also burnt down, but her property was p®e- 
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served being kep? on a machan near a tank 
and even her poultry was saved. 

The motive alleged for^the crime is 
bitter ill-feeling which is said to exist 
between tfie families of the Boddys and 
the Naskars. This enmity is not dis- 
puted, and on thfi other hand is relied 
upon by the defence ars a motive for falsely 
implicating the accused ])erson 9 . It would 
appear upon the evidence that the two 
families are related^to each other, and up 
till about four years before the occurrence 
good relations and amity subsisted 
between them. As deposed to by P. W. 
9 Aynaddi Naskar whose' house is on the 
west side of the homestead of the Bo<ldys 
with a path intervening, the quarrel 
between the two families arose over a small 
plot of. land which belonged to the wit- 
ness* uncle. The land adjoins the 
homestead of the Naskars. It was mort- 
gaged to Entaz, but was subsequently 
sold for arrears of rent and purchased by 
Alimuddi Naskar in the name of his 
wife. Momrej took up the cause of the 
witness* aunt, helped her with advice 
and money, got Jier to institute a 
suit for setting aside the sale and 
himself looked after the litigation on. 
her behalf. From the evidence of 
P. W. 24, the President Panchcfyet, 
P. \V. 46, Assistant Sub-inspector Basan- 
ta Kumar Singh, P. W. 47 Sub-Ins- 
pector Eazai Robbani and*P. W. 48 Sub- 
InspectcSr Sashi Bhusan Rai and the 
papers produced by P. W. 38 the 
Record-keeper of the Magistrate’s Court 
at Alipur as also otljer documents oroved 
in the case, il appears that this quarrel 
led to a series of incidents and cases 
between the^parties. On the 25th Novem- 
ber 1920, when the aforesaid suit was 
pending Momrej was shot with a gun. 
In consequence of this occurrence Belat- 
ali. Naskar and. another person were ar- 


rested but a final report was eventually 
submitted by the police on the 25th 
January^ 1921, On the 1st February 
1921, Momrej was shot again, this time 
in his house. For this Alimuddi Naskar 
was sent up, fried in the Court of 
Sessions but acquitted on the 24th August 
1921. On tlie 30th May 1922, Alimuddi 
Naskar was attacked and brutally 
wounded, receiving no less than 22 in- 
juries on his person, hhitaz and two 
others were tried by the Court of Sessions 
for tliis offence, but were acquitted on the 
25th Ajn’il 1923. Wlien this case was 
pending, on llie 2Tid June 1922, Amfr 
Naskar kxlged an information that Eshar- 
ali Bcxldy and Mointaz P>oddy had assaul- 
ted him with knives, but they were not 
sent up for trial. The |:)rosecution case ’s 
that the Boddys were nursing a grudge 
against the Naskars in consequence of 
these events and were not unreasonably 
cherishing in their minds a feeling of de- 
8p<?ndency begotten of an idea that re- 
course to law would yield no satisfactory 
result, and tliat this conspiracy was 
hatched to redress tlic wrongs done to tliem 
and put an end to the source of their 
troubles. The defence on the other hand 
urges that there is nothing on tlie record 
suggesting any fresh quarrel after April 
1923, and tliat it is not likely that after 
such a long period as had elapsed since 
tlien, the old grievances would burst out. 
Th^re is, however, some evidence on the 
record tliat the Naskars used to threaten 
the Boddys even during this period; but 
whether we take that evidence to be 
literally true or not, for it must be admit- 
ted that that evidence is not sufficiently 
specific, it is abundantly clear that the 
Boddys were mortally in terror of their 
enemies, whoever they were, for they 
fitted corrugated iron sheets against the 
walls and windows of their huts, removed 
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the rings that were on the doors on their 
outside, and kept guards in the house for 
the nights. The defence contend^ that the 
Boddys had other enemies as well. That 
is undoubtedly so, for it appears that they 
had litigation with tlieir* zemindar, one 
Kadliika Mohan Itoy, and diuring the 
police investigation into the occurrence a 
village doctor named Jatin Chaikravarti 
and also Saria Bibi were suspected and 
arrested. It may be that •there were 
reasons for the suspicion ; and indeed %o 
far at least as Saria Bibi is concerned, the 
treatment accorded ^ her properties was 
suspiciously preferential. The whole 
question, however, is tliis : Whether tlie 
state of feeling between the Boddys and 
the Naskars was such as might induce the 
latter to commit the offences they are 
alleged to have committed ; and on a care- 
ful consideration of the facts and circum- 
stances connected with the different inci- 
dents that trans])ired, I find myself un- 
able to answer this question in the nega- 
tive. This, in my opinion, is sufficient for 
our ])reseut puQooses. 

The main facts of the occuiTenoe have 
been deposed to by a very large number 
of witnesses who, for the sake of con- 
venience, may be classified into three 
groups, viz.^ the inmates of the home- 
stead who survived oi* managed to escape, 
the villagers who came to the spot at the 
time w^hen the huts were on fire, and the 
persons who came there after the occur- 
rence was over and could only see the 
condilion of things as it was when they 
came, 

[After dii^ussing the evidence and the 
arguments relating to it the judgment pro- 
ceeds as follows.] 

There remain now for consideration a 
few other arguments that have been put 
foi-ward on behalf of the defence. 

. Objection has. been t^en to the ad- 


missibility of the statement contained In 
the first infbrmatlon to the effect that 
Alimuddi was a C. T. convict. It is said 
that this statement is inadpiissible in 
evidence as being evidence of bad charac- 
ter of the accused and should not have 
been let in, but should have been express- 
ly excludied when the first information 
was proved* ill evidence; and that in any 
event, the learned* Judge should have 
directed the Jury to leave it out of con- 
sideration or to use it only for the limited 
purpose for which the defence used it in 
the cross-examination of the Chowkidar P, 
W. 16. Now, tile expression used in the 
firsj^ information is ** C. T. Dagi,** It 
is not very clear whether by it was meant 
that Alimuddi was a convict or that he 
v\ as merely a member of a Criminal Tribe 
and so came under the purview of the 
Criminal Tribes Act and was thus a dagi 
in the sense of a branded person who is 
looked up by the police during nights. 
If used in the latter sense, it would not 
necessarily imply that he himself was of 
bad character. Be that what it may, the 
first information wa% proved in evidence 
during the examination-in-chief of the 
•Chowkidar and was presumably read out 
to tlie Jury. In cross-examination, the 
defe'tice made the fact clear and evidently 
relied upon it as would appear from the 
following answer of the witnesses : — 
“ Alimuddi is a C. T. Act dagi, I used 
to look him up every night, but on the 
night of the occurrence, I Ad not look 
him up.'* After this cross-examination 
I do not think the learned Judge need 
have given any special dire^^tions in this 
matter, and in any event, 1 have no rea- 
son to think that, in this cas«, this state- 
ment in the first information affected the 
verdict of the Jury in a way prejudically 
to the accused. 

It has been argued that believing aU 
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the evidence ae to the occurrence the dtm 
would net go beyond a c^-para^^y 
commit the offence 6t culpable homicide, 
»nd that it has not been proved that the 
object of the conspirators wasl to cofti- 
mit murder. Thifi argument overlooks 
some very important circumstances 
which appear in *the case. It is 
quite clear even discaiding ‘the theory 
of the prosecution * as to the clamps 
having been put'^ on the doors of 
Monn^* and Entaz that the egress 
of’ the inmates out of the said two huts 
was barred, and Entar when he got out 
and even after the gun was snatched away 
from him and he was powerless, v'aa 
killed, and the position of the seven dead 
bodies in Momrej's hut indicated not con- 
fusion but deliberation due to despair on 
the part of inmates when they had failed 
to get out after making all possible en- 
deavours for the purpose. There is also 
the fact that Jasimon was prevented from 
rendering assistance to her son who was 
in Momrej*s hut, and that the chains of 
the door of the hut in which Sarafat was 
at the time were pvt up to prevent his 
ex:it. These facts to my miind conclu- 
sively prove that the intention of the con-' 
Bpirators was to bum the inmates to death 
and that is nothing loss than the offence of 
murder. 

Lastly, it has been contended that there 
has beep no adequate examination of the 
accused under the mandatory provisions of 
sec. 342, Cr., P. C. The matter is one of 
considerable importance and is constantly 
coming up before the Court and I desire 
to deal with it hem. 

Sec. 342, sub-sec. (1) is divided Snto 
two parts. -The opening words of the sub* 
section For the purpose of enabling the 
accused to explain any circumstanoess ap 
pearing in the evidence against bfoo:" 
belE the diaus^s^ that follow. It 


is with the latter clause, which is manda- 
tory, with which we am concerned betre. 
Reading 4 the aforesaid worde ^nto tbitf 
clause in the place of the words “ for the 
purpose aforesaid ” the clause would run 
thus : — " The Court shall for the pfurj- 
{X)se of enabling the accused to explain 
any circumstances ap 7 >earing in the evi- 
dence against him question him generally 
on the case after .the witnesses for the 
prosecution have been examined and be- 
fore he is called on for his defence.** The 
precise question for consideration is what 
is the nature of this, questioning that the 
legislature had in view. 

Under Act XXV of 1861 and Act VIIT 
of 1869 the examination of the accused 
person was discretionary with the Court. 
Sec. 202 of Act XXV of 1861 which ap- 
peajried in the Chapter headed “ On pre- 
liminary enquiry by the Magistrate in 
cases triable by the Court of Session * * ran 
thus : — “ It shall be in the discretion of 
th6 Magistrate, from time to time, at 
any stage of the enquiry to examine the 
accused person, and to put questions to 
him as he may consider necessary. It 
shall be in the option of the accused per- 
son to answer any such question.’* Sec. 
373 of Act XXV of 1861 which, was in the 
Chapter headed “ Trial before the Court 
of Session ” ran thus “ The Court, at 
the close of the evidence on behalf of the 
accused person, if any evidence is ad- 
duced on his behalf, or otherwise at the 
close of the case for the prosecution^ may 
put any question to the accused person* 
which it may think proper. It shall be 
in the option of the accused person to 
answer such question.** In Act VIII of 
1869 a slight variation was made. Sec. 
203 of the earlier Act being left untouched 
and sec, 373, being altered as fcsllows 
*' The Court at the close of the case tar 
t|M^ evi- 
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d€fnce on behalf of the accused person (if 
he produces any evidence), may put any 
question to the accused person, which it 
may think proper. It shall be in the 
option of the accused person to answer 
such questions, and after such queetions 
shall have been answered by the accused 
person, he or his Counsel or agent may 
address the Court on the subject thereof.” 
A' new section, namely., sec. 262 A was 
also introduced which provided that the 
Magistrate might examine the accused 
person subject to the provisions of secs. 
202, 203 , 204 and 205. .The discretion 
thus vested in Courts was often not ex- 
ercised and this led to the following in- 
structions being issued by this Court by 
a letter, dated 28th July 1864 : ” Although 
the Code of Criminal Procedure does not 
make it imperative on a Magistrate to 
examine an accused person at any stage 
of the enquiry before committing him to 
stand his trial at the Court of Session, 
the Court thinks it necessary to impress 
upon all Magistrates the expediency of 
the general adoption of this course at some 
stage or other of the enquiry. In Jhese 
few and exceptional cases, in which the 
guilt of an accused may be beyond 
reasonable doubt, the practice in force 
may be permitted without risk : but inas- 
much as it is discretionary \yith a Magis- 
trate to discharge or commit an accused 
person, according as be finds that the 
evidence is, in his opinion, sufficient for 
his conviqjiion by the Court of Session or 
otherwise, it is obvious that the truth of 
any ordinary case will be best elicited and 
obscure points will be cleared' away by 
any explanation that the accused may 
wish to give, when, after hearing all the 
evidence against him or at any time in 
the discretion of the Magistrate he may 
be subjected to on examination before the 
Magistrate on points requiring elucida- 


tion, it being clearly explained to the ac- 
cused that it is hife option to answer such 
questions or not. ^he Court, however, 
desires to explain that in issuing ^these 
directiofta, it in no way sanctions aayi 
proceedings of an inquisitional nature. ’* 
The italics in the above extract are mine. 
It is clear upon the words used that the 
examination was* to be on points requiring 
elucidation, was not to bh of an inquisi- 
torial nature, and the object aimed at 
was to elicit the truth by enabling the. 
accused to explain matters and also clear- 
ing up obscure points J?y means of such 
explanations. 

Then came Act X of 1872 in which the 
discretionary nature of the examination 
was retained so far as enquiries into cases 
triable exclusively by the Court of 
.Sessions were concerned, and in the trial 
of those cases the examination was also 
made compulsory, and a provision was in- 
troduced allowing a discretion in Courts 
’for the examination of accused persons in 
all other enquiries and trials. The rele- 
vajit sections in that Act were as fol- 
lows : — , 

Sec. 193 in the Chapter ” Of enquiry 
into’cases triable by the Court of Session 
or High Court” ran thus: — “The 
Magistrate may, from 'ime to time, at any 
stage of the inquiry and without pre- 
viously warning the accused person, exa- 
mine him and put such questions to him 
■ as he considers necessary. The accused 
person shall not render himself ifable to 
punishment for refusal to answer such 
questions, or for giving false answers to 
them, but the Magistrate shall d»aw such 
inference as may to him seem just from 
such refusal.” To this there waa an ex- 
planation in these words : — ” The ans- 
wers given by an accused person may be 
put in evidenoe against him, not only in 
the case under inquiry, but also in trials 

31 
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tor any other offences which his replies 
may teind to shew he hgs committed." 

'Sec. 214 in the Chapter " On the trial 
of warrant cases by Magistrates " made 
the provisions of sec. 193 to apply to 
trials conducted under that Chapter. 

Sec. 260 in the Chapter headed " Trial 
by Court of Session " ran in these 
wordfl : — " The Court msfy, from t’me to 
time at any sta^e of the trial, examine 
the accused per^n , and shall question him 
generally on the case after the witnesses' 
for the prosecution have been examined 
and before he is caUe^ on for his defence.’’ 

Seo. 342 in the Chapter headed “ Evi- 
dence how taken ” was in these words : — 
“ In all inquiries and trials a Criminal 
Court may, from time to time, and at any 
stage of the proceedings, put any ques- 
tions to the accused person which such 
Court may think proper.” 

Sec. 343 ran thus : — " The accused 
person shall not be liable for any punish- 
ment for refusing to answer or for ans- 
wering falsely questions asked under sec. 
342, but the Court shall draw such in- 
ferences as seem just from such refusal.’’ 

The above was the law introduced by 
Act X of 1872. To say the least the word- 
ing of the Statute was dangerously wide. 
For some time it went on being adminis- 
tered in the Courts producing all the con- 
sequences that the departure from the 
general policy of the English criminal 
law was bound to bring on and more than 
fulfillied the expectations embodied in 
the view of Sir George Campbell as con- 
tained in his reported speech on the Bill. 
He is reported to have said as follows : — 
" Not only were those provisions (mean- 
ing thee rules of English law) now un- 
neoeBmry in England but they are 
^oiatty oat of place in a country where 
it’ was not pretended that the subject en- 
itgrod that liborty whi^ is the birth-right 


of an Englishman': an'd it was not in- 
tended to introduce rules into the criminal 
law .which* were designed with the object 
of securing the liberties of the people. 
That being so. His Honour thought that 
they might fairly get rid of some of the 
rules the object of which was to secure 
for the people that jealous protection 
which the English law gave to the accused. 
It seemed to, him that they were not 
bound <6 protect the criminal accorfing 
to any Code of fair play, but that their 
object should be to get at the truth, and 
anything which . would elicit the truth 
was regarded to be desirable for the in- 
terests of the accused if he was innocent, 
for those of the public if he was guilty. 
That being so, he would say that he. had 
no . sympathy whatever for those things 
which his honourable friend Mr. Stephen 
had called superstitions. For instance, 
His Honour did not see why they should 
not get a man to implicate himself if they 
could : why they should not da all they 
could to get the ti^ith from him : why 
they should not cross-question him, and 
adopt every other means short of absolute 
torture, to get at the truth.” The way 
in which the law was administered was 
fraught with dangerous consequences and 
was found unsuitable in course of time and 
the different High Courts laid down a 
series of rulings in which it was held that 
the power that the law gave riiould be 
used to ascertain from the accused how he 
can explain the facts adduced in evidence 
against him and not to drive or entrap 
him into making self-incriminating state, 
ments, and’ it was enjoined that ques- 
tions must not be put to the prisoner 
when there was nothing against him on 
the evidence adduced by the proseeutioB 
or in the middle of the case f<nr the fuoee- 
cation, so as to make out a ease agmitsi 
the accased when was none or lo 
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AB'io sapplemeni^ tiid case fen: the proee- 
cation when it was defective. These 
series of ralings made it necessary to 
amend the law when the Code was re> 
vised in 1882. In the amendment made 
by Act X of 1882 the provisions relating 
to the examination of an accused person, 
which were scattered in different chap- 
ters in the previous Acts were removed 
fresn those chapters and brought under 
the chapter headed “ general provisions 
relating to inquiries and *triali.” One 
noticeable alteration was madia by the 
addition of the words “ for the purpose 
of enabling the accused to explain any 
circumstances appearing in the evidence 
against him;” another was the substitu- 
tion of the word ‘‘may ” for the word 
” shall ” as regards the drawing of in- 
ference against the accuse<l : and there 
were other changes made as well. The 
result of the amendment was to frame* 
the scattered provisions into one compre- 
hensive section, t.e., sec. 342 of Act X of 
1882 and it has retained its shape in Act. 
V of 1898 and has not been affected by 
the amending Acts eff 1923. The object 
of the amendment is stated in the fol- 
lowing extract from the Eeport of the 
Select Committee on the Bill of 1882 : 
“ W© think that the present law gives 
too great a latitude to the Courts with re- 
gard to the examination of an accused 
person. The object of such an examina- 
tion is to give the accused an oppor- 
tunity of explaining any circumstances 
which may tend to criminate him, and 
thus to* enable the Court, in cases where 
the Euicused is undefended, to examine the 
witnesses in his interest. It was never 
intended that the Court should examine 
the accused with a view to elicit from 
him some statement which will lead to 
his conviction. We have tlilerefore 
^jUnoited the ‘po^®^ inteirrogating the 


accused' by adding to the first paragraph 
the words, ‘ for the purpose of enabling 
the accused to e^iplain any circumstances 
appearing in the ‘evidence against him.’ 
We think the accused should always 
have lihis opportunity of explaining and 
we have, therefore, required the Court lo 
question him generally Sor the purpose 
before he enters on his, defence.” 

The section as it stands is undoubtedly 
for the benefit *of tl^ aMused, the provi- 
sions embodied in it enable him to ex- 
, plain the circumstances appearing against 
him in the evidence. I cannot, however, 
concur in the view that it is intended 
merely for his benefit*. It is a part of a 
system for enabling the Court to dis- 
cover file truth and it constantly happens 
that the accused’s explanation or his 
failure to explain, is the most incriminat- 
ing circumstances against him. The re- 
sult of the examination may certainly 
benefit the accused if a satisfactory ex- 
planation is offered by him ; it may, how- 
ever, be injurious to him if no explana- 
tion or a false or unsatisfactory explana- 
tion is given. These conclusions, to my 
mind, follow from the words ” without 
previously warning the* accused” which 
appear in the first part of sub-sec. (I) and 
the provision as to the drawing of infer- 
ence cpntained in sub-sec. ( 2 ). If that 
be the intention of the legislature, as T 
hav© no doubt it is upon the words of 
this section, it inevitably follows that the 
Court should not only have the poA^er to 
point out to the accused the circumstances 
appearing in the evidence which require 
explanation, but that it must out of fair- 
ness to the accused exercise that power 
in such a way that the accused 4nay know 
what points in the opinion of the Court 
require explanation, failure or refusal to 
give which will entitle the Court to draw 
an inference against him. 
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To this inlerppeitation three main ob- 
jections are suggested. It js saidl that 
{he expression “ question him generally ” 
indicates, as contradistmguished from the 
expression '* put such questions tip him 
as the* Court considers necessary,” that 
the points need not be put to the accused 
but a general' question will suflSce. In 
my opinion the word " generally ” does 
not limit the nature of ihe questioning 
to one or more que^ions of a general 
nature relating «to the case, but it means 
tbat the qiuestions should relate to the* 
whole case generally and should not be 
limited to any particular part or parts of 
it. It will be seen* that the word ” gene- 
rally ” appeared ih sec. 250 of A/jt X of 
1872 when the intention of the legisla- 
ture was quite clear as to why they were 
departing from the English rules or pro- 
cedure. There is no foundation for the 
argument that the word ‘‘ generally ” 
was put in out of solicitude for the accus- 
ed with a view to protect him against a 
detailed examination by the Court; and < 
indeed when a detailed examination is 
permissible under the first part of tlie 
section, even without previously warning 
the accused there is no reason why it 
should not have been intended in 'the 
latter part as well. A second argument 
relates to the provision enablifig the 
Court and the jury, if any, to draw an in- 
ference. It is contended that the ex- 
pression ” circumstances appearing in 
the "evidence ” means those that appear 
to the sdccused, and it is urged that there 
is no point in requiring the Court to 
point out to the, accused what appears to 
it as calling for explanation, for in a trial 
with the jury, the jury will also be en- 
titled to draw inferences against the 
accused if the circumstances are not ex- 
plained, and it is asked how can a Judge 
be expected to put to the accused what 


circumstances are weighing in the mind 
of the jury. At first sight, this seems 
to be a difficulty, but it will be observed 
that, sub-aec. (2) provides for inference 
being drawn from the refusal to answer 
the questions and also from the answers 
given to the questions themselves and not 
from the omission to explain the circum- 
stances. The Court can always frame 
questions dealing with such salient points 
in the case as in its opinion call for ex- 
planation. Lastly, it is argued that it 
will be extremely difficult to frame ques- 
tions such as would not elicit incriminat- 
ing answers or ho questions of a catching 
nature. To this the answer is that the 
incompetency of a tribunal in adminis- 
tering the law or the difficulty in ad- 
ministering it is no ground for whittling 
down its provi.sions. .Besides, I do not 
_ see why it would not be possible to put 
before the accused the salient facts and 
circumstances as there appear in the evi- 
dence against him and ask if he has any 
explanation to offer. 

There is scarce!'^ any reported decision 
which directly bears upon the question of 
sufficiency of an examination under the 
mandatory provisions of sec. 342, Cr. P. 
C. There are three unreported decisions 
of this Court to which I shall presently 
refer. In Hcz.Muhotnud v. The Rmpetor* 
where it appeared that the question put 
to the accused was “ what is your de- 
fence? ” It was argued that the ques- 
,tion was not of the nature contemplated 
by the section. This Court (Newbould 
and Chakravarti, JJ.), refused to follow 
the decision of a single Judge of the 
Patna High Court in the •case' of Bhokari 
Singh v. The King-Emperor (1) and held 
that the question was sufficient. In 
_ (1) [19241 Pat. 198. 

• Cr. Bev. No. 237 of 1924, decided on a4th JuM 
1924. Unreported. 
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Criminal Eoivision No. 182 of 1923 de- 
cided by this Court on the 19th Decem- 
ber 1923, the question put to the accused 
was what is your defence? ” In that 
case Greaves, J. (Panton, J., concurrinir) 
observed as follows I. think there is 
no doubt that the proper ftiethod under 
sec. 342, Cr. P. C., is to put at the close 
of the prosecution case and before the 
accused enter on their defence shortly and 
succinctly the main pointis which appear 
upon the prosecution evidence bearing^ 
against the accused. But what we have 
got to consider in this case is whether 
what has been done is sufficient com- 
pliance with sec. 342 or whether sec. 342 
has been complied witli. 

“ We do not for a moment suggest that 
the course adopted liere is a desirable 
course and we think that the Magistrate 
should have followed the course which 1 
have already indicated. But w^e are not 
prepared to interfere in the present case 
on the ground that sec. 342 has not been 
complied with, for all the accused had 
an opportunity of stating what their de- 
fence was upon the evidence as given, and 
it was open to them to do, as they have 
done, and instead of answering the gene- 
ral questions put to them to rely on the 
written statement for the purpose of 
meeting the case for the prosecution. 

In Criminal Appeal No. 547 of 1923 de- 
cided by this Court on the 15th January 
1924, the accused had been asked if they 
desired to make any further statement to 
what they had done before the Commit- 
ting Magistrate and they refused to do 
BO. Greaves and Panton, JJ., observed 
thus in their* judgment in that case - 
“ Now, we have had occasions to point 
out more than once that the proper 
method of applying sec. 342 is to bring 
to the attention of tbe accused specific 
matters which appear in the evidence 


against them and that merely question- 
ing them generally as to whether they 
have anything to say or to add to what 
was said before the t’oimnitting Magis- 
trate is not a satisfactory method of ap- 
plying sec. 342 and we hope that the 
Courts in future will hear this in mind 
when the time comes, to question the ac- 
cused under the provisions of sec. 342, 
but w^e are nbt pr^par^ to say that what 
was done in this case necessitates a new 
trial.** 

As I have said there is no reported deci- 
sion in wdiich the question directly arose 
for consideration bu^ there are a series of 
cases in wdiich the section has been in- 
terpilited by tlio different Courts which 
have liad occasion to adininisier it, and 
though most of iliese decisions are not 
to be treated as binding on us, it is not 
undesirable to refer to them as they tlirovv 
some light on the question. In the case of 
Hossein Buksh v. The Empress (2) in 
dealing with sec. 250 of Act X of 1870 
quoted above Prinsep, J. , observed 
(Morris, J., concurring) that the real ob- 
ject in the power given to the Court was 
to elicit from the accused how ho pro- 
poses to meet such portions of the evi- 
d'ence which, in the opinion of the Court, 
implicates the accused in the commission 
of the offence with which he stands 
charged. In the case of Queen-Empress 
V. Hargohind Singh (3), Sir John Edge, 
C. J., and TyreU and Knox, JJ., observed 
that it required no knowledge ♦of law to 
understand the section and to understand 
that it is not for the purpose of ascertain- 
ing what witnesses the accused intends to 
call, or what evidence they will give or 
what his defence is, that a Court is justi- 
fied or authorised in examining an ac- 
cused under that section. In the case of 

(2) I. L. E. e Oal. 96 at p. 102 (1880). 

(3) 1. L. B. 14 AU. 242 at p. 263 <1892). 
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Raghu Bhumij v. Emperor (4) Sultan 
‘Ahmed, J., obseirved. thus: “The real 
object of the latter part of bee. 342, cl. (1) 
is to ascertain from the 'prisoner how he 
can me^t what the Judge may consider 
to be damnatory evidence against him.” 
The same view has been taken by a later 
decision of the same Court in the case of 
Bhokari Singh v! The King-Emperor 
(1) in which Kulwant Sahay, J., ob- 
served that it ‘was compulsory for 
the Court under sec. 342, to ques- 
tion the accused in such a way as 
to enable him to esplain any circumstances 
which appear in the evidence against him. 
It was held in that case that the mere 
asking the accused as to whether he has 
anything further to say is not a sufficient 
compliance with the second part of the 
section, and that the questions must be 
framed in such a way as to enable the ac- 
cused to know what he is to explain and 
as to what are the circumstances against 
him and for which an explanation is 
needed. In another case of the same 
Court, namely, the case of Panchu Ghou- 
dhuri V. Emperor (6) in which the Com- 
mitting Magistraf^e had put a specific 
question to the accused as to whether he 
had committed the offence and the accused 
answered in the negative, and then 
in the trial Court he was ' asked 
whether he wished to add anything 
to the statement which he had made 
before the Committing Magistrate, Buck- 
nill, J., observed as follows : — “ It can 
easily be seen that if it is to be said that a 
judiciai officer must ask this or that ques- 
tion or this or that series of questions 
under thei provisions of section 342, Cr, 
F. C., the practical effect of the working 

[1924] Pat. 198. 

(4) 6 P. L. J. 430 } 21 Or. L. J. 706 at p. 709 

(1920). 

' (B) 28 Or. L. J. 288 (1981). 


of that section could be criticised in re- 
visional applications on every possible oc- 
casion. I can well understand that where 
an accused undefended the tribunal may 
well point out to him the elements of the 
evidence adduced against him which seems 
in his own interest to demand his expla- 
nation ; but where an accused is defended 
by a legal practitioner, it would, I think, 
be altogether impossible to expect or 
desirable to contemplate a tribunal en- 
tering upan a lengthy examination of on 
• accused person which might easily develop 
into a recounting of the history of the 
whole case or in^, what would bo far 
worse, some sort of cross-examination.” 
With all deference to the learned Judge, I 
should observe tha/t this distinction 
between a defended and an undefended 
case ignores the object of the section it- 
self which has been so forcibly pointed out 
by Eankin, J., in his judgment in the case 
of Promotho Nath Mukhnpadhyay v. 
King-Emperor (6) that this examination 
is a matter entirely between the accused 
and the Court, and that the legal advisers 
do not come in or count in this examina- 
tion at all. In another case of the same 
Court, namely, that of Fatu Santal y. 
Emperor (7) Sir Dawson-Miller, C. 0., 
and Adami, J. , observed as follows : — " In 
the present case, it does not appear that 
any question whatever was asked of him 
or that his attention was directed to any 
portion of the evidence which might ap- 
[)ear to call for an explanation and in these 
circumstances it seems to us that the trial 
was entirely irregular and that the ver- 
dict cannot stand.” In this case, the 
accused had been examined by the Com- 
mitting Magistrate, but there was no ex- 
amination by the trial Judge. The 
Lahore High Court in the recent c an e oi 

(9) 27 0. W. N. 889 at p. 408 (1928). 

(7) 0 F. L. J. 1474 82 Or. L. J, Ul 
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Hamam Singh v. Emperor (8) had' to deal' 
with the effect of non-examination of the 
accused when he filed) a written- etate- 
raent and declined, when* asked, to add 
anything to it. Broad\jay, J., while 
holding that the omission ^as not fatal, 
observed as follows : “ Although it would 
have been better for the Magistrate to 
have put definite questions to the Appel- 
lants, I am unable to hold that the pro- 
cedure adopted in the case was so illegal 
as to vitiate the whole trial.” In the case 
of In re Basrur Venkata Row (9) of the 
Madras High Court, Spencer, J., dealing 
with aj letter from which an inference 
adverse to the accused was drawn by the 
Court, observed as follows ; ‘‘ If it was 
intended to treat this letter as a circum- 
stance appearing against the 1st accused 
and to draw inference from it against 
him, it would have been a fair and natural 
procedure for the J udge , in the exercise of 
the power which he had under secs. 34.2 
and 289, Cr. P. C., to examine the ac- 
cused about it and put such questions as 
would enable him to explain its signifi- 
cance. As it was, he was asked no ques- 
tion and he made no statement relative 
to the diocument.” The precise point 
came up for consideration in a case in the 
Central Provinces, where the procedure 
seems to be well-settled, in the case of 
Mnssammat Tani v. Emperor (10) in 
which Batten, A. J. C. and Kotwal, J. C., 
following an earlier decision of the Nagphr 
Judiciid Commissioners’ Court Emperor v. 
Katay Kisan (11) held that the object of 
sec. 342, Cr. P. C., is (1) to communicate 
to the accused to the full extent what mav 
be found necessary in each particular 
ease, ^hat is alleged against him in the 

<a) 22 Or. L.J. 276 (1921). 

(Bl 18 Cr. L. J'. 226 ai p. 232 (1911). 

Chr. Xi. 7. 12 0918 ). 


evidence for the prosecution, and (2) {<f 
ascertain from Jiim what explanation or 
defence in law or in fact, he wishes to put 
forward in respect thereof. It# was ex- 
pressly laid down by the Clourt that it is 
necessary that the attention of the accused 
should be drawn to all the vital parts of 
the evidence against him and that it was 
not a sufficient coi^pliance with^ the provi- 
sions to ask the accused the general ques- 
tion, ** Have you anything more to say in 
this case?** or “ You have heard the pro- 
secution witnesses against you ; what have 
to say?** I hf^ve* not been able to‘ 
find any opinion of tlie Bombay High 
Couil; in this matter, but si>eciniens of 
examinations that are to bo found in some 
of the reported cases point to a detailed 
examination being the practice that ob- 
tains in that Presidency. In one of the 
cases in that Court, viz., Basappa Ningapa 
v. Emperor (12), Hayward, J., charac- 
terised the examination of the accused 
person held by the Committing Magistrate 
as perfunctory, indicating that something^ 
more than a general question is necessary 
and observed tliat the law requires that an 
opportunity shall be given to the accused 
himself to explain and not that this im- 
portapt step in the procedure should be 
left to his plea^ler. The same view has 
been endorsed by the Courts in Burmah. 
In the Court of the J udicial Commissioner 
of Upper Burmah, Rigg, J. C.,^in the 
case of Nga San Nyein v. Emperor (13) 
held that fhe object of examining an ac- 
cused person is to afford him an oppor- 
tunity of explaining av^^ay evidence against 
him, that each point appeaiilng in evi- 
dence should be put to him and he should 
be invited to offer his explanatitai or com- 
mlent on it, anything in the nature of 
crosa-examination being avoided. The 

<)2) It Bom. L. B. 998; 16 Cr. Ii. J. 766 (I9t6b 

(18) 8 U. B. B. m Cr. L. 2. m (1917)« 



24i 


THE OSLCUTTA WEEKLY NOTES. 


[VoL. XXIX. 


The King-Empbrob. v. Alimuddi Naskab. 

Burmah High Court, in the case of 
Maung Hman v. Emperor ^t4), had to deal 
■with this question t'ery recently and May 
Oung,-J.s held in that case that a Judge 
or Magistrate should note e'very point 
which he thinks he 'will have to put into 
the scale against the accused and then 
question him on each point, otherwise it 
will be impossible for the accftised to know 
what is in the CouH’s mind and he can- 
not be reasonably 'expected to explain it, 
and* that it ifi not sufficient to put a 
general question to the accused such as, 
•“What have you to. say regarding the 
statement of the complainant’s wit- 

• f 

nesses. 

In the present case, Alimuddi Naskar 
was asked by the Committing Magistrate, 
” What is your defence? ” He replied, “ I 
am innocent, what I have to say I shall 
say in the Sessions Court.” In the Court 
of' Sessions the said statement was read 
to him and he was then asked, ” Bo you 
wish to say anything more?” He then 
made a statement. Belatali Naskar was 
*put the same question in the Committing 
Magistrate’s Court* and he gave the same 
reply as Alimuddi Naskar. He was 
asked by the Judge the same questioh 
that was put to Alimuddi Naskar and he 
then made a statement. I am of opinion 
that the examination of the two accused 
persons was perfunctory and not a suffi- 
cient fomplianoe with the provisions of 
the law. ,In my opinion the law intends 
that the salient points appearing in the 
evidence against the accused must be 
pointed out to him "In a succinct form and 
he should We asked to explain them if he 
wishes to do so. It may be that when a 
general qubstion as to whether he wishes 
to say anything is asked, he will reply m 
the negative. If he does so, it' will be no 
qse aslring him any further questions. If, 
. (14)E6 0r.L.J.488a924). 


on the otlier hand, it does not appear that 
he would refuse to answer questions put 
to him, or it appears that he desires to 
respond, his attention should be called to 
the salient points appearing against him, 
so that an opportunity is really afforded 
to him to explain them, if he can do so. 
In such examination every precaution 
should be taken not to entrap him to 
make incriminating answers and all ques- 
tions in the nature of cross-examination 
should be avoided. In my opinion it is 
not impracticable to conduct the exa- 
mination in the manner indicated above. 

Though the examinations of the accused 
persons have not been adequate, the state- 
ments made by them indicate that they 
were not altogether ignorant of some of 
the salient jxiints appearing in the evi- 
dence against them. Alimuddi en- 
deavoured to explain that he had no 
motive, that he was not concerned in the 
earlier incidents, that the Naskars were 
nhmed as accused out of enmity and that 
at a subsequent stage, and that the prose- 
cution witnesses were relations and sier- 
vants of Momrej. He also wanted to 
create an appearance in his favour by 
stating that the Naskars spent the whole 
day after the night of the occurrence at 
the spot but none named them then. 
Belatali stated that he was absent from 
the village and was falsely implicated. In 
the present case I am unable to hold thai 
tliere has been any prejudice to the ac- 
cused persons. A refusal to give the ac- 
cused an opportunity to make a statement 
at a stage when the mandatory part of 
sec. 342, Or. P. C., is operative vitiates 
the trial , but an insufficient examination at 
that stage does not necessarily invalidate it. 

For the above reasons. I am of opinion 
that the two accused persons have been 
rightly convicted. I accordingly uphold 
the conviction of Alimuddi Naskar and 
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BeUA Nasksr under sec. 302/12QB, I. 
P. C., and also the conviction of Belat 

Naakar under eeo. 302, 1. P. O. 

« 

As to the sentences, giving; the matter 
my most anxious consideration and taking 
into account all the circumiftances of the 
case, 1 am unable to find any reason for 
passing a lesser sentence on either of the 
two accused than the maximum penalty 
which the law provides for the offences 
of which they are guilty. The •offences 
committed by them are most diabolical in 
their conception and brutal in their exe- 
cution, and I accordingly, confirm the sen- 
tences of death passed on the two accused 
and dismiss their appeals. 

NEwnouLD, J. — My learned brother in 
his judgment which he has just delivered 
has dealt fully with the facts and the evi- 
dence in this case. It is sufficient for , 
me to say that I am in entire agreement 
with his finding that the convictions of 
Alimuddi Naskar and Belat Naskar 
under sec. 302 read with sec. 120B, I. P. 
C. and of Belat Naskar under sec. 302, 
I. P. C.. are right and that the sentences 
of death are necessary. The appeals are 
accordingly dismissed and the sentences 
of death are confirmed. 

As regards the point of law that was 
raised in this case that there has been no 
adequate examination of the accused 
under sec. 342 of the Code of Criminal 
Procedure, we are in agreement that the 
trial has not been vitiated by any failure* 
to compF^ with the mandatory provisions 
of this section. But with the utmost res- 
pect for the opinion of my learned brother 
I Am unable to agree with him that tlie 
examinationB of the accused persons at 
the present trial were not adequate. I 
adhere to the view expreseed by Chjiikra- 
varti, J., and myself in the unreported 
case of Bet Mahmud Shekh v. The Em- 


peror*. We then held in agreemeirt 
with the decisiov of Bankin, J., in Pro- 
motho Nath Mukkopadhpa v. King-Em- 
peror (6) that what is necessary is 
the accused should be brought face io face 
solemnly with an opporiiunity igiven lo 
him to make a statement afrom his place 
in the dock in order th^t the Court may 
have the advantage of hearing his defence 
if he is willing to make qne with bis own 
lips. We further held th^t the question 
put in that case “ what is jour defence ’’ 
was a sufficient compliance with tHe 
mandatory provisions of sec. 342, Or. P. 
C. One of the reasckDs^given for this deci- 
sion was that for many years it bad been 
the more usual practice for Courts when 
examining an accused under this section 
to put to him questions of a formal nature 
in words similar to those which had been 
’ used in that case and we applied the 
maxim optimis legis interpres consuetudo. 

I still think that a formal question in 
, general terms which gives the accused an 
opportunity of making a statement of 'his 
defence with his own lips is a sufficient 
compliance with the mandatory provi- 
sions of sec. 342, Cri P. C., since it 
enables the accused to explain any cir- 
cumstances appearing in the evidence 
against 'him. To what extent the Court 
when complying with the mandatory pro- 
visions of the section should also exercise 
its discretionary powers under the other 
provisions of the section, is a diffefeat 
question. The exercise of this discretion 
must vary with and depend on the cir- 
cumstanoes of each particular case. But 
in the majority of cases it is in my opinion 
neither necessary nor desirable that there 
should be any detailed questioning of the 
accused. The point at which tlte Court 
(6) 27 0. W.-.N. 389 at p. 406 (1928). 

♦ Of. Rev. No. 287 ot deci^^d on 24th June 
1284. Unreporteda 
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is bound to question the ac(Jused is after 
^ihe witnesi^es for th>6 prosecution have 
been crous-exanqined. ^From the cross- 
examinetion it will usually appear that 
the accused understands what are the cir- 
cumstances appearing in tlie evidence 
which require® explanation. If this is 
apparent it is unnecessary for the Court to 
tell the accused what tho’ge circumstances 
are. The superior Courts of this country 
have repeatedly emphasised that the exa- 
mination of the accused under this sec^. 
‘tion should not be of an inquisitional 
nature. There is great danger, if the 
lower Courts are fJequired to depart from 
the usual practice of putting a formal 
question and in all cases to specify the cir- 
cumstances appearing in evidence against 
'the accused, that something of the nature 
t)f cross-examination will frequently re- 
sult. There is a very thin line of distinc- ‘ 
tion between stating the circumstances 
which require explanation and asking the 
accused to explain those circumstances. 

8. C. M. 

PRIVY COUNCIL. 

[Appeal from Madras.] 

Lord Atkinson. Narasingerji 

Loud Shaw, Gyanagerji, since 

Loud Blanesburgh* deceased (now repre- 
SiR John Edge. seated by RajaDhana- 
Mr. Amber Ali. rajagirjih Appellant, 
1924, V. 

Hedrd, 6, 7 and Pandganti Partha- 
• 10, March. SARADHi Rayanim 
Judgment, Garu and ors., 

19, Ju^e. Respondents. 

Evidence Act (I of 18:2), sec. 92— Sale or" morU 
gage^Oral evidence of surrounding circximstances 
admissible to show that ostensible sale with condi- 
turn of repurchase really mortgage^ Law, how far 
changed by statute. 

The question being whether two docu- 
ments executed between the parties con- 


stituted a mortgage by conditional sale or 
an absolute sale with an agreement to 
reconvey : 

I 

Held [with reference to oral evidence of 
surrounding circumstances such as are 
clearly required by Balkisiien Das v, 
]-jEgge (1) to show in what manner the 
language of the documents was related to 
existing facts] — That the transaction 
though phrased ostensibly as a sale with 
a right wf repurchase in the vendor was 
in rcaltiy a mortgage, it being proved by 
the evidcyjcc that the purchase price was 
absurdly low an {I, within the intendment 
of the documents themselves, time not 
appearing to be of the essence of the re- 
purchase and the option to purchase being 
coupled with the obligation to buy if the 
purchaser required him to do so. 

By sec. 92 of the Evidence Act, there 
Jtas not been introduced into the law of 
India such a radical change^ in the laws of 
evidence as would have the effect of ex- 
cluding from the class of mortgages by 
conditional sale many transactions which 
before the Evidence Act would have been 
held to be within that class. 

This was a consolidiated appeal 'from 
a decree of the High Court, dated the 24tli 
February 1921, varying decrees of the 
Court of the Subordinate Judge of Nellore, 
dated the 5th and 7th October 1919. 

In August 1905 Defendant No. 2 be- 
came owner of Pamur Taluk subject to a 
mortgage in favour of Venugopal created 
in 1893. 

Venugopal had suexi on liis mortgage in 
1899 and obtained a decree for sale, in 
execution of which 27 villages were sold 
for about lakhs leaving 6 lakhs re- 
maining secured on 196 villages. The 
sale of this residue was to take place in 

(1) L. B. 27 I. A. 68 : 8. c. I. L. R. 22 All. 

UBi 4 0. W. N. 153 (1899). 
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'Augfiist 1908. Defendant No. 2 was 
anxious to stop the sale and on 4th August 
1908 he agreed with the Appellant to sell 
to him the 19G villages for Ks. 6,00,000 
providing at tlie same time for the re- 
sale of the property to himself on tfie 
31 st August 1912, 1913 or 1914. In exe- 
cution of a money decree against Defend- 
ant No. 2 the property was sold to a 
nominee of the Appellant on the 25th 
August 1914, but the sale was not 
confirmed and no certificate was issued. 

The Defendant No. 2 tendered on the 
31st August 1914 the Rs. 6,00,000 to save 
his rights, which was refused by tlte Ap- 
pellant. 

The interest of Defendant No. 0 was 
again put up for sale under the said money 
decree on the 22nd February 1915 and 
was purchased by the IfiaintifFs-Respon- 
dents wlio obtained a sale certificate on the* 
23rd April 1915. In July 1915 the Res- 
pondents wrote to the Appellant offering 
to pay off the sum of Rs. 6,00,000 paid by ^ 
him but their offer was refused and on the 
27th August 1915 thoy filed tho ])rescnt 
suit against the Appellant joining as De- 
fendant No. 2 the zemindar of Kalahasti. 
They prayed for an account and for a re- 
conveyance- by the Appellant of tlie 196 
villages on payment of the 6 lakhs, and 
for possession and mesne profits. The 
Appellant denied that the transaction was 
a mortgage or that there had been any 
tender and denied the Respondents’ right 
to a reconveyance. The Subordinate? 
Judge hedd that the transaction was a mort- 
gage and decided in favour of the Res- 
pondents. He passed a preliminary de- 
cree for redemption which was converted 
into a final decree on payment of the 
money into Court by the Respondents. 

^ On appeal the High Court (Wallis, C. 
J. and Oldfiefd, J.) held that the transac- 
tion was not a mortgage but a sale 


Parthasaradhi Rayanim Garu. 

with a collateral agreement of resale. 
The learned Judges agreed with the find- 
ings of the Suboi^dinnte Judge that there 
w^as a valid tender by Defendant No. 2 on 
the 31st August 1914 and that he ha<l the 
right to make such tender, but in view of 
their finding that the trar^action was not 
a mortgage they modified the decree of 
the subordinate Court with regard to in- 
terest and mesne profits. 

Messrs. Clauson^ K. C. and Narasiniham 
Jot the Apj^llant. — The transaction con- 
tained in the two documents constituted 
an out and out sale with a- contract for 
repurchase. * • 

The construction of the docunients 
must bo had witli ix'gard to local legisla- 
tion, which has rendered English priur 
ciples inapplicable. Sale and resale can 
only be a mortgage if it is shown on the 
face of it that tlie mortgagor is seeking to 
give security for a loan. No evidence 
may be given to show that this was in- 
tended as a mortgage. 

Sec. 92, Indian Evidence Act I of 1872. 

Balkislien Das v. Lcgge (1), 

If evidence is not excluded then the 
evidence shows no mortgage was intended. 
Time was of the essence of the contract 
wi£h regard to repurchase. The time 
for repayment was fixed. 

They also referred to Jhanda Singh y# 
Wahid-ud~din (2) and Maung Kyin v. Ma 
Shwe La (3). 

Messrs. Upjohn^ K. C. and Kenwqrihy 
Brown for the Respondents. — The tran- 
saction was a mortgage by conditional 
sale assuming that the documeHts fall 
within sec. 58 (c) of tht? Transfer of Pro- 
perty Act IV of 1882. There an ac»- 

(1) L. R. 27 I. A. 68 : 8. 0. I. L. R. 22 Ml . 

149 ; 4 C. W. N. 163 (1899),. • ■ 

(2) L. E. 43 1. A. 284: 8. c. 1. L. B. 38 All* 
670; 21 0. W. N. 66 (1910). 

(3) L. E. 44 I. A. 236 : 8. c. I. L. E. 45 Cal 

320 ; 22 0. W. N. 267 (1917). ^ 
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tnal sale, therefoi^e an ostensible sale.’* 
If ttie document showed all the charac- 
teristics of a mprtgai]f^ it would not be 
an ^'ostensible sale.” On the statutory 
essumj^tion of an ostensible sale you must 
go outside the docunionts to find the true 
riiaracter of tlfe transaction. Parole Evi- 
dence is admissible under sec. 92, provi- 
sos (1) and (6), of the Evidence Act. The 
evidence is not^to contradict the terms 
of the docume?jts but to explain the 
status, of the contracting? parties under the, 
law, and give the terms their full effect. 

Their LoRDSiiirs’ Judgment was deli- 
vered by 

lx)iiD Blanesbdrgh. — This is an ap- 
peal from a decree of tlie High Court of 
Judicature at Madras, dated the 24th of 
February 1921, modifying a decree of the 
firubordinate Judge of Nellore, dated the 
6th of October 1918, and made in the Ori- 
ginal Suit No. 1 of 1917. 

Issues raised by the Appellant neces- 
sitated in the Courts below, and parti- 
cularly in the Court of the Subordinate 
Judge, whose judgment their Ijordships 
would at once observe is conspicuous lor 
Hs ability, care and completeness, a pro- 
hmged investigation and examination of 
conflicting evidence. Concurrent findings 
against the Appellant on every issue of 
fact raised by him have, however, greatly 
narrowed the ambit of the dispute as pre- 
■ent^4 to the Board, and no more than 
two questions — difficult and important 
questions it is true — have survived for dis- 
oossion before their Lordships. 

Of these one duly has so far been 
argued. ^But it raises the fundamental 
Hxjpme between the parties, which may 
be described as an issue as to the true 
'ttatuiu of the transaction of the 4th of 
‘August 1908, between the Appellant and 
the late Baiah of Kalahasti (now repre- 


sented by the Respondents, hk assignees} 
as a result of which the properties in si^ 
passed to the Appellant. The transactim 
is evideno^ by two documents referred 
to throughout the proceedings as Eu. X 
and U. Diddt effect, as contended for by 
the Respondents, merely a mortgage by 
conditional sale of the properties in suit^ 
or was it, as contended by the Appellant, 
an absolute sale of these properties to 
himself,^ with an agreement on his part 
to reconvey on the strict performance by 
the Rajah of certain defined conditions? 

In this suit the Res|x>ndents, who as 
already indicated bad succeeded as auc« 
tion-purchasers to the outstanding rights 
in the properties of the Rajah, claimed to 
redeem them on the footing that tho 
transaction in question was a mortgage. 
Alternatively, they claimed to have the 
‘ properties reconveyed to them upon pay- 
ment of the purchase price on the ground, 
that if, contrary to their main contention, 
the transaction did amount to an out and 
out sale, the conditions entitling the 
Rajah to a reconveyance had been all 
complied with by him, and in Ills shoes 
they now stood. 

In the trial Court, tlie Respondents 
succeeded on their main case. In the 
Court of Appeal they succeeded on their 
alternative case. The kamed Subordi- 
nate Judge held that the transaction 
amounted to a mortgage by conditionai 
sale. The High Court on appeal ieit 
•themselves constrained upon the author- 
ities to hold that, in view of the*terms of 
Exs. X and U, the transaction must be 
held to have been an absolute sale of the 
properties to the Appellant. But they 
found also, agreiring in this with tlie 
learned Subofdinate Judge, that the condi- 
tions entitling the Rajah to a seconvey- 
ance on that foerting had bean perfbmsed 
and that the Respondents, as his sucess^ 
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aMOMii'jntfflrest, were entitled to have the 
properiaea assuted to them on payment of 
the prescribed price. 

From that order of the Hi^ Court the 
present appeal is brought. Mr. Clauson 
the Appellant did not ask their Lord- 
ships to review the conclusion of the High 
Court that all the conditions entitling 
the Rajah to a reconveyance had been 
performed. That conclusion — strenu- 
ously contested in the Courts bebw — now 
rested on concurrent findings of fact, 
which he could not before the Board seek 
to displace. The Appellant’s sole ground 
of appeal, indeed, was* that the right to 
a reconveyance reserved by Ex. U was 
personal to the Rajah and did not pass 
to any assignee. As, however, the Ap- 
pellant’s views on this matter raised very 
difficult questions of law, and as Counsel 
recognised that no success with then* 
would avail him anything if the Respon- 
dents were to establish before the Board, 
as they had done before the Subordinate 
Judge, that the transaction with the Ap- 
pellant did in truth* amount to a mort- 
gage, Mr. Clauson, with the approval of 
the Board, confined his argument to that 
question on the understanding that, if 
their Lordships ultimately accepted upon 
it the view in his favour taken by the 
High Court, the substantive issue raised 
by the Appellant in his appeal would be- 
come the subject of subsequent discus- 
sion before the Board. 

In accordance with that arrangemeilt 
the vital question whether the transaction 
in question did or did not amount to a 
mortgage has been fully argued before 
their Lordships, and with that problem 
alone they now propose to deal. 

It seems to their Lordships that they 
can dispose of the present case with no 
reference to any oral evidence, other thsA 
that af surrounding oircumstauoes such 


as in Lord Davey’s words in Balkitheu 
Das V. LdCgge j[l) are clearly required to 
show in what manner the language of the 
documents was related to existing facta. 

To a consideration of thes.e 'circum- 
stances' 'their Lordships now proceed. 

The Rajah of Ivalahaati — ^party to the 
transaction in question — succeeded in 
1905 to the Taluk of Pamur. The Taluk 
consisted of 2&3 villages, and at the suc- 
cession of the Rajah it ■y^as in a state of 
the utmost embarrassment. 

It had been for some time in the hands 
of the Court of Wards, but earlier in the 
same year that Courfr had handed it back 
to the Rajah’s nephew and predecessor. 
The jSroperty was heavily encumbered. 
It was subject to a mortgage of the 20th 
of June 1893, in favour of Rajah Venu- 
gopal, who in 1899 had obtained a mort- 
gage decree in respect of his debt amount- 
ing then to about 6 lakhs. In March 
1908, in pursuance of his decree, he had 
proceeded to a Court sale of 27 villages, 
part of the Taluk, and had realised there- 
by a sum of about 3J lakhs, but that prise 
was being challenged by the Rajah for 
inadequacy, and inadequate it seems to 
have been. Nor was the decree-holder 
content with bis partial realization, and 
his pmpose was to bring the remaining 
196 villages to sale for the balance of hU 
debt which, with interest, then amounted 
to nearly 6 lakhs, and he had actually ob- 
tained an order fixing that sale fqr the 
8th of August 1908. , 

Such was the position when the 
transaction now in question was entered 
into. It was carried out four days earlier 
— on the 4th of August 1908. * Six lakhe 
were required by the Rajah to avert a 
Court sale. The Appellant, a rifch money- 
lender of Allahabad, provided that sum. 

(1) L. B. 37 I. A. 68; a. 0. I. L. S. 33 All. 

140; 4 0. W. TS. 163 <1898}. 
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It was provided after very slight, if any, 
inquiry. The transactioup whatever it 
was properly called, was not the result 
either of any bargaining as to the value of 
the property conveyed or as to tlie price 
to be paid. The six laklis were required 
and they were fmiiid. That was all. 

That sum had ijo relation to the value 
of the 196 villages comprised in the deed 
of assurance. On this nialter the Board 
are in full agreement with both Oourts be- 
low, As the learned Cdiief Justice points 
ouf, the 27 villages had in the previous 
March fetched as mncli as Bs. 3,46,000 
and that price was* being challenged for 
inadequacy. There was no evidence and 
no reason to suppose that the 27 villages 
differed materially from the 196 villages 
still remaining unsold, still less that tliey 
differed to such an extent as to make the 
value of these 27 villages equal to two- 
thirds of the value of tlie J96. Tlie evi- 
dence as to the gross income of the 196 
villages led to the same conclusion. It 
was the view of the learned Subordinate 
Judge that tlie value of these 196 villages 
amounted in 1908 to 15 or 16 lakhs at the 
least. The learned Chief Justice had no 
hesitation in concurring so far in that view 
as to hold that in August 1908, 6 laklis 
would have been a most grossly inad^'quate 
price and much less than could liave been 
realised by private sale or even by a 
Court sale. Their Lordships have ex- 
amine^ the evidence on this subject for 
themselves and they are in entire agree- 
ment with the learned Chief Justice as to 
its result. And that is sufficient. They 
desire to add, hovfever, tliat had it been 
necessary they would have been prepared 
to endorse in its entirety the finding of the 
learned Subordinate Judge on this point. 

Thus informed of the circumstances 
surrounding the execution of X and U, 
their Lordships are now in a position to 
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examine these documents so as to ascei> 
tain from their provisions and necessary 
implications the real nature of the transac- 
tion to w}iic*h they give effect. 

Ex. X, described as an indenture made 
by way of conveyance — their LoixJlships 
will refer to it ais the conveyance — d'e- 
scribes the Kajah as vendor and the Ap- 
pellant ais purchaser. It begins with a 
recital of tlie title of the Rajah to the 196 
vilkges iq question ; it goes on to recite the 
, mortgage of June 1893; the decree for 
sale and the sale of the 27 villages; and 
the fact that the remaining villages are 
proclaime<i for sale on the 8tfi of August 
then current. The final recital is as fol- 
lows ; — 

^^And whereas the vendor has, in order 
to prevent the property being sold in pub- 
lic auction and realising much less than 
Y^hat they are actually wonh, agreed to con- 
vey by private sale the said villages to the 
said purchaser for Rs. 000,000.'' 

Their Lordships will return to this re- 
cital in due course. The convey ance then 
witnesses that in consideration of 
Rs. 5,60,445 paid to tlie decree-holder In 
satisfaction of his debt and Rs. 39,554-7 
paid to the vendor, the vendor as bene- 
ficial owner grants and conveys the pro- 
2)erties, “ subject to the conditions and 
reservations mentioned below," to the 
purchaser, " his heirs, executors, adminis- 
trators and assigns in fee simple absolute- 
ly/' Then follow covenants for right to 
cpnvey, quiet enjoyment, and further as- 
surance and for indemnifying thg pur- 
chaser, &c. 

* ^Against all losses, damages, e^pensefl, 
claims and liabilities whatiSoevor if any 
which he or they may pay, sustain, incur, 
or be put to by reason or in respect of the 
purchase thereof." 

The principal conditions and reserva- 
tions are : — ' 

1. All rents are to belong to and be en* 
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joyed by the purchaser as from Ist July come entitled to all the rents and profits 
1908. derivable from* the villages as from the 


2. The vendor reserves to himself the 
sole right to the minera-ls and minel’al 
rights including marble in the villages and 
the right • 

To repurchase the said villages as per 
the agreement of this day's date executed 
by the purchaser to the vendor, the said 
right to be exercised only on or after the 
Slat August 1912, and on or^ before the 31st 
August 3914, and to be in strict Accordance 
with the terms set forth in the document* 
above referred to." 

In Ex. U, the agreement just referred 
to, the Appellant appears as vendor and 
the Kajah as i)iirchaser. It is expressed 
to be made for tlie reconveyance of the 
196 villages specified in the schedule at- 
tached to the conveyance, and cl. 1 pro- 
vides that 

'^Tho vendor agrees to sell and the puif- 
chaser to purcha.«io the villages mentioned 
in the conveyance for Rs. 000,000, tho said 
sum to be paid by tho purchaser to the 
vendor on the 31st August 1912, tho 31 si 
August 1913, or the 31st August 1914, and 
not earlier 

By cl. 2 tlie vendor is to execute a deed 
of sale in favour of the piirchas^^r as soon 
thereafter as the said sum of Bs. 6,00,000 
is paid to the vendor, and the vendor is 
to be entitled solely to the possession and 
enjoyment of the villages . • v - . till 

such sum is paid and a conveyance in due 
form executed. 

By cl. 3 it is provided that if the pur- 
chaser fails to pay the amount mentioned 
in cl. 2 before the 3Ist August 1914, as 
above mentioned, the purchaser shall lose 
all his right o| repurchase and that agree- 
ment shall then cease to be operative and 
valid. In case the purchaser pays to the 
vendor the said sum of Rs. 6,00,000 on 
the 31st August 1912, 1913 or 1914, as 
above set forth, and a conveyance in due 
form is executed, the purchaser is to he- 


ist day of July l9l2, 1?U3 or 1914 respec- 
tively. 

Cl. 4 is very important. Its terms are 
these : — 

"If after the date of tlfis agreement and 
before tho sale deed Ir executed, the Go- 
vernment take up any portion of the land 
heroundcr agre*cd toJ>c conveyed under tho 
Land Acquisition Act ifrul award compen- 
sation therefor, any compensation so award- 
ed shall, unless Government otherwise ♦ex- 
pressly provides, be deemed to be equi- 
valent to 20 years' rent of the land acquired, 
and the vendor and the purchaser shall be 
entitled each to his proportionate share of 
the pi3rehase money. The share of the money 
due to the purcha^ser being, if need be, 
given credit for towards the sale price of 
Rs. 600,000 alreatly mentioned and agreed 
upon." 

Their Lordships do not conceal from 
themselves tlie fact that the transaction as 
phrased in these documents is ostensibly 
a sale witli a right of repurchase in the 
vendor. This appearance, indeed, is 
labouriously maintained. The words of 
conveyance needlessly iterate the descrip- 
tion of an absolute interest, and the rights 
of. repurcliase bear the appearance of 
rights in relation to the exercise of which 
time is of the essence. 

But a closer examination of the docu- 
ments discloses their real character. Take 
for example the final recital of the con- 
veyance to which reference has already 
been made. What is its true implication? 
A consideration of the facts known to both 
parties makes it, thei^ Lordships think, 
reasonably plain. 9'he parties^ knew two 
things quite well. Eirst, that 6 lakhs was 
an absurd purchase price. Secondly, that 
even at public auction the plioperties 
could be expected to realise a larger sum 
than that. What then was the implica- 
tion? Surely that the transaction iu 
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Wfat(^ they were engaging was not a sale the conveyance. Clearly, therefore^ and 


birt a loan. For notice how that princi- 
fie ia worked ovt. THe Ilajah has not 
only an option to repurchase. He is put 
mdar in obligation to buy if the Appel- 
lant thinks fit to require him so to do. 
The Appellant’# 6 lakhs can be recoveTe<i 
by him if he chooses to sue upon the 
Rajah’s contract to repurclijise, he remain- 
ing in possession cand enjoyment of the 
rents and profitis of the properties until 
tb^t price is paid. 

Again, is time of the essence of the ex- 
ercise by the Rajah of his rights in this 
matter? Cl. 4 of fnc* agreement already 
set forth indicates to their Lordship that 
it is not. That clause seems also to be 
clear enough although it describes an 
arrangement Very unusual in chalracter. 
The clause is providing for the possibility 
of the Appellant being compulsorily ex- 
propriated by Government from some part 
of the property in suit, and the receipt 
by him of the compensation in respect 
thereof. The compensation is to be 
treated as the equivalent of 20 years’ rent ; 
it is to be treated as belonging to the Ap- 
pellant and the llajah according to what 
would have been their rights inter se .to 
possession of the expropriated lands during 
these years ; the money is to be received 
by the Appellant as being in possession, 
but, if need be — these are the critical 
words — credit is to be given to the Rajah 
for bis share by a de<iuction from the 0 
lakhs otherwise payable by him on re- 
purchase. 

These words sljow that in certain cir- 
cumstances such credit will not be his. 
But what must these circumstances be. 
They can only be a repurchase more than 
90 years after the expropriation. But if 
time was of the essence for such repur- 
chase it could in no circumstances be post- 
poned beyond six years from the date of 


within the intendment of the documeaits 
themselves time is not of the essence in 
this matter; and so soon as that is 
established all pretence for holding this 
ostensible sale* and repurchase to be any- 
thing else than a mortgage by conditional 
sale disappears, and its establishment 
reinforces several other considerations 
leading to the same conclusion such as the 
reservation of *lhe right in the conveyance 
itself ; the reservation of minerals which 
is directed, in their Lordships’ viow, to a 
restriction on the Appellant’s usufruc- 
tuary privileges ; the strange covenant 
of indemnity and the inconsistent and al- 
most unintelligible provisions as to the 
actual time limited for the exercise of the 
Rajah’s so-called right of repurchase. 
When all these provisions of the docu- 
inents are viewed in the light of the 
surrounding circumstances, the inference 
is, in their Lordships* view, irresistible 
4hat hero a mortgage and a mortgage only 
was in the direct cx>ntemplation and in- 
tention of both parties to the transaction. 

Such was the conclusion of the Subor- 
dinate Judge. Such was apparently the 
belief of the learned Judges of the High 
Court, but they felt themselves precluded 
from giving effect to that belief by their 
hesitation to attribute, what their Lord- 
ships hold to be their real result, to the 
considerations emerging from the terms 
of the documents to which attention has 
here been drawn. 

In these circumstances their LWships 
find it unnecessary to deal with the numer- 
ous authorities upon this Subject which 
they have examined. The case in their 
view is abundantly clear. They would 
only observe before parting with it th«t, 
as at present advised, they must udb to 
taken to subscribe to the view that them 
has been introduced into the law of Iiadia 
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such a radical change in the laws of evi- 
dence as is suggested bv the learned Chief 
Justice, a change which would have the 
effect of excluding from the class of mort. 
gages by conditional sale many transac- 
tions which before the Bvidbnc^ Act would 
have been held to be within that class. 

The present case with the shifts and 
devices, to which the Appellant resorted 
to deprive the Respondents of all their 
rights in the property, if the character of a 
mortgage could not be attached to the 
transaction, show how serious such a cou 
elusion would be. 

• 

Without most careful consideration their 
Ijordshipa would hesitate to accept a 
view which would bear so hardly on many 
mortgagors expressing their contracts of 
borrowing in long accepted Indian forms. 

The Respondents in their Lordships’ 
judgment are entitled to a redemption 
decree. They are chargeable with in- 
terest at the rate of 6 per cent, per annum 
from the 1st of September 1914, down to 
the date when the ,six lakhs were paid 
into Court. The Appellant will be en- 
titled to the interest earned by that sum 
since it was so paid in. 

On the other hand, the Appellant must 
account to the Re.spondents for mesne 
profits of the properties as from the 1st of 
July 1914, until actual delivery of posses- 
sion to the Respondents. The order of 
the High Court should be discharged and 
with these variations the dtecree of the 
learned* Subordinate Judge should, in their 
Lordships’ opinion, be restored. 

Their Lordships will humbly advise His 
Majesty accordingly. 

The Appellant must pay all the costs of 
the Respondents in the High Court and 
their costs of this appeal. 

Solicitor : Mr. H. $, L. Polak for the* 

Appellant. ■ 


Solicitor : Mr. Douglas Grant for the 
K-espondents. • 

G. D. M. • 


[CIVIL APPELLATE JPRISDICTIOK.] 
Appeal from Appellate Degree 
No. 103 OF 1922. 


Suhrawardy/J. 
Duval, J. 

1924, 

29, July. 


' SAfiojiNi Debt A 
ors.. Plaintiffs, 

• • Appellants, 

» V. 

Lakhi Priya QuHAj^nd 
ors.. Defendants, 

, Respondents. 


Civil Procedure Coke (Act V of 1908 see. 11 ^ 
jndicitH, constructive — Ex parte 
decree for renty if and when operates as res judicata 
in regard to pleas which ought to have been taken 
— Separate tenancy y plea of if maintainaUe in 
future suit. 


/4 joint ex parte decree for the entire 
rent of a tenure against all the tenants 
operates as res judicata in a subsequent 
suit against them for such a joint decree, 
disentitling any one of them to objdct to 
the passing of a joint decree and estops 
him from setting up the case of a sepa- 
rate tenancy in respect of his own share 
in the tenure, on the ground that this 
question of separate tenancy should have 
been rjaiscd in defence in the previous 
suit, fbithin the meaning of Exp. IV y sec, 
11 y Civil Procedure Code, whereby th& 
decree in the said previous suit could have 
been defeated, varied or affected. , 

Madhusupan Shaha Mundaei V. Brae 
(1) and WooMESH Chandra Maitra v. 
Barada Das Maitra (^) explained. 

There can be no estoppel ,against a 
statute y and what is illegal cannot be 
legalised by operation of the doctrine of 
res judicata. 


( 1 ) ’ I. L. B. 16 Cal, 800 (P. B.) (1889). 

( 2 ) 1. 14 , B. 88 Oal. 17 (1900). 
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Kailas Mondol v. Baeoda Sundaei 

Dasya (3) not approved. • 

( 

Jamadae Singh v. Seeazuddin Ahamad 
tJHowDHUEY (4) approved. 

The decision in a previous rent suit, 
whether ex pafte or contested, operates 
(u res judicata in a subsequent rent suit 
iven for a different period, if it decides 
any question which arised in the suit or 
omits to decide a' question which ought to 
have been deciSed if objection were taken 
by a party. 

Hjeanmoy Kumae Shaha v. Eamjan 
Ali Dew an (5) referred to. 

This was an appeal against the decree 
of Babu Narayan Chandra Chose, Sub- 
ordinate Judge, 2nd Court of Zillab 
Backergunj, dated the 9th of August 1921, 
modifying the decree of Moulvi M. Ahmed, 
Munsif, 7th Court at Barisal, dated the 
31 Bt of May 1920. 

The Plaintiff (Appellant) brought a suit 
. against several Defendants for arrears of 
rent and only two out of those several 
Defendants, viz., Nos. 3 and 4, appeared 
and contested the suit on the ground that 
the lease on which the Plaintiffs had 
based thejr claim for arrears of rent, 
though granted by one pottah, was not one 
lease, but in reality comprised 35 leases 
■ in respect of the 25 parcels of lancl let out 
and as they had purchased only a fourth 
share of the lea.sehold property they were 
liabje to pay only one-fourth of the whole 
and ^tire rent claimed. They also 
pleaded that shortly after their purchase 
they got kharij (division of rent) upon 
payment of thefr share of the entire rent 
separately and obtained separate dakhilas 
(rent receipts) for the same. The Court 

I. L. E. 24 Cal. 7U : B. c. 1 0. W. N. 666 
(1897). 

(4)_I. L. E. 86 Cal. 979: s. o, 18 0. W| K. 
882 0808). 

(0 80 0. W. N. 48 (1916). 
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of first instance held that the lease was 
a single leahe and that there had' been 
no kharij. The lower Appellate Court 
reversed the decision of the trial Court on 
both points. 

Babus Brojendra Nath Ghatterjee and 
Eamgati Sarkar for the Appellants. 

Babus Gunada Gharan Sen and NU 
Kanto Ghose for the Bespondents. 

Babu Biraj Mohan Majumdar for the 
Minor I^spofldent. 

Babu Brojendra Nath Ghatterjee 
for the Appellants.— As the -terms of 
the pottah are free from any ambi- 
guity, the learned Subordinate Judge 
erred in law in considering the evi- 
dence of conduct in construing the 
same. See Midnapur Zemindari Go., 
Ltd. V. Jagendra Kumar Bhaumik 
(6). As to the question of kharij — ^the 
findings are not sufficient to prove kharij. 
Mere separate collection by the landlord 
from some co-sharer tenants of the 
. tenure, in proportion to their respective 
shares therein, does not deprive the land- 
lord’s right to make all the tenants of the 
tenure jointly ana severally liable for the 
whole and entire rent payable in respect 
thereof. Landlord’s riglit is protected 
by sec. 88 of the Bengal Tenancy Act. 
That section enacts that any division of a 
tenancy or distribution of rent payable in 
respect thereof is not binding on the land- 
lord, unless the same is made with his ex- 
press written consent. There must at 
first be a division or distribution of rent 
amongst all the tenants and then there 
must be an express written consent to the 
same by the landlord. this case there 
is no finding nor is there any allegation 
even that there has been any sub-divi- 
sion of tenancy or distribution of rent 
amongst the tenants. The learned Sub- 
ordinate Judge doe8 not even ref^r tO seo. 
(6) 88.0. L. J..|86.(»920). . 
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86. He seems to think that separate 
collection and granting separate dakhilas 
are quite sufficient to prove kharij. 

fSuHBAWARDY, J. — The ‘Subordinate 
Judge has come to a finding of fact and 
there is some evidence in eupport of that 
finding ; we cannot go behind it in second 
appeal.] 

I do not want your Lordships to go 
behind that finding. I submit these find- 
ings are not sufficient to prove kharij ” 
(division of tenancy and distribution of, 
rent), under the said sec. 88 with the land- 
lord’s written consent. There are author- 
ities that mere dakhilhs (rent receipts) 
showing separate collection are Jiot suffi- 
cient. 

Aubhoy Charan Maji v. Shoshi Bhusun 
Bose (7), Pyari Mohun Mukhnpadhya v. 
Gopal Paik (8), Jnanendra Mohan Chow- 
dhuTy V. Gopal Das Chotodhury (9) and 
Benipershad Koeri v. Ram Dahin Pandey 
( 10 ). 

[Babu Biraj Mohan Majumdar on be^- 
half of the Minor Respondent. — Cites Abi- 
nas Chandra Chotodhury v. Purnananda 
Khan (11).] 

This case supports my contention. Jn 
it there was distribution of rent amongst 
the tenants with the landlord’s written 
consent.' And in the present case the 
ddktiilas relied upon were granted by a 
pardanashin lady and it is established that 
if reliance is placed upon a document exe- 
cuted by a pardanashin lady, the onus is 
upon the person producing the document 
to prote that the executant understood 
the consequences of her act, that the docu- 
ment was explained to her. 

I. L. B. 16 Oal. 166 (1888). 

L L. B. 26 Oal. 681 : s. c. 2 0. W. N. 876 

(F. B.) asee). 

^ I. L.B.8l0al. 1026 : 8. o. 8 0. W. N. 

928 (1904). 

(10) 10 a w. N. sie (i906). 
ai) 18 0,L.jr.l74a918X 


[^SuHrawaboy, j. — T his question was 
never raised ai\d we cannot allow you 
here to raise it for the^first time.] 

Another point is, that this suit is 
barred as r§s judicata. 

Two ex parte decrees for rent were ob- 
tained in two previous suits against all 
these Defendants including these two con- 
testing Defendants and all of them were 
made jointly and f^veijally liable for the 
entire rent of the tenqre by the two ex 
parte decrees made in those two suits. 
These contesting Defendants did not 
raise kharij as a ground of defence in those 
two suits as they» now do. This matter 
might and ought to have been made a de- 
fence*then in the said two previous suits. 
The decisions in those two suits, there- 
fore, bar the maintainability of the de- 
fence now made by the Defendants in 
this suit. The fact that the said two de- 
crees were ex parte decrees does not help 
the Defendants (I{esj)ondents) in the 
least. The point is, whether they could 
have made this defence in the saicl two 
former suits, and whether if this defence 
had there been made, would those joint 
decrees have been passed against them all 
and whether that not having been made 
then, they are now estopped from raising 
that defence in this suit. Cites Jamadar 
Singh v. Serazuddin Ahamad Chow- 
dhury (4). 

Babu Gunada Charan Sen for the Res- 
pondents (called upon to argue the res 
judicata point only ). — Ex parte decrees for 
rent cannot operate as res judicata on 
any question other than that of the rela- 
tionship of landlord and tenant. Hiran- 
moy Kumar Shaha v. Ramjart Ali Dewan 
(5). Causes of action in suits for rent are 
not the same. They are recuft'ing causes 

(4) I. L. B. 36 Oal. 979 : 8. o. 12 0. W. N. 862 
(1908). 

(6) 20 0. W. M. 48 a916). 
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of action. The Full Bench case of Madhu^ 
Mdan Shaha Mundal v. Brae (1) lays 
down that the ex^parie decree for rent is 
not res judicata even as regards the rate 
of rent, though tlie plaint contains a state- 
ment as to the rate of rent. The mind of 
the Court was not even directed, in the 
previous suits, to .the question of kharij 
(sub-division of tenancy and distribution 
of rent). , • 

The question *of kharij was not heard 
and decided in the previous suit and 
therefore it cannot operate as res judicata 
in the present suit. 

The ex parte decfees obtaine<l in those 
two previous suits cannot operate as res 
judicata in this suit, because the question 
of kharij was not heard and decided in 
those two suits. Cites Kailas Mondol 
V. Baroda Sundari Dasya (3) and Woorncsh 
Chandra Maitra v. Barada Das Maitra (2C 

The case of Janiadar Sivyli v. Seraz- 
uddiri Aharmd Choivdhury (4) is distin- 
guishable. The Befendants could not 
have defeated the Plaintiff’s claim in the 
two previous suits by raising the plea of 
kharij. The matter was not directly and 
substantially in ffisue in the former suits 
nor was the same heard and finally decided 
in those suits. The question of res judi- 
cata therefore does not arise. 

The Judgment of the Court was as 
follows : — 

Suhrawardy, J. — The Plaintiffs-Appel- 
lants brought a suit against the Defen- 
dants for arrears of rent for the years 
1321 to 1324 on tlie basis of a pottah, 
dated the 3rd firabain 1301. The pro- 
perty in z'fjspect of which rent w^as claimed 

(I) I. L. R. la Cal. 300 (F. B.) (1889). 

(2> I. L. R. 28 Cal. 17 (1900). 

(3) I. L. R. 24 Cal. 711 : s. c. 1 0. W. N. 666 

(1897). 

(4) I. L. R. 36 Cal. 979; 8. C. 12 0. W. N. 

862X1909), 


consisted of 25 kittas of land. Defen- 
dants Nos. 3 and 4 only appeared and 
contended inter alia that they held a sepa- 
rate 4 annas hissya in the 25 kittas and 
paid rent to the Plaintiffs according, to 
their sliare. They further denied their 
liability for the entire rent and claimed 
that a decree in respect of their 4 annas 
share should be passed against them. 
The learned Munsif before whom the suit 
was brought gave a decree to the Plain- 
tiffs overruling all the objections of the 
Defendants. The Subordinate Judge of 
Backergunj on appeal found against the 
Plaintiffs on some points. He, first, 
found that the pottah created a tenure not 
of a composite holding but of several 
kittas of which the land was comprised. 
He next found that there was kharij of 
the 4 annas hissya of Defendants Nos. 3 
‘to 9 and that they were not liable for the 
entire I’ent. As a result of his findings he 
passed a decree to the effect that one- 
, fourth of the claim should be decreed 
against Defendants Noa. 3 to 9 and the 
remaining three-fourths against Defend- 
ants Nos. 1, 2 and 10 to 12. 

The Plaintiff’s have appealed and it is 
contended on their Ix^half that the view of 
the learned Judge on the construction of 
the pottah and his finding that the dakhilas 
produced by the Defendants prove a divi- 
sion of the tenancy with the consent and 
knowledge of the landlords are not 
correct. 

‘ With regard to the second point, we 
are of opinion that it is concluded by the 
findings of fact arrived at by the Subordi- 
nate Judge. He has considered the entire 
evidence, oral and documentary, and come 
to the conclusion that it satisfactorily 
proves that the landlords recognised the 
separate tenancy of the contending De- 
fendants in respect of the .4 annas hissya 
of the property. . . 
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But the Appellants have raised a point 
of some nicety in connection with the 
question of res judicata. It appears that 
the Plaintiffs or their predecessors ob- 
tained two eoo parte rent decrees against 
the Defendants, one in 1903 and the 
other in 1914. These decrees were joint 
decrees against all the Defendants in res- 
pect of the entire rent. It is argued as 
a result of these decrees that the Defend- 
ants are estopped from setting up tlie case 
of a separate tenancy. I have considered 
this matter carefully and I am of opinion 
that this contention ought to prevail. It 
appears that in the suit t)f 1914 these De- 
fendants did enter appearance but were 
absent on the day the case was heard and 
it was decided cx parte. T have looked 
into the plaint in tluit suit and it ap]jcars 
that the claim of the Plaintiffs was in res- 
pect of tlie entire rent, and the first prayer, 
in the plaint was that a decree might be 
passed for the amount claimed against the 
Defendants. A decree was accordingly 
passed. We are not aware as to what 
plea the Defendants j’aised in that case, 
but in the present suit they maintain that 
they are entitled to object to a joint de- 
cree on the ground that tJieir tenancies 
are separate from those of the other De- 
fendants. The question that really arises 
is as to how far the ex parte decrees 
would operate as res judicata as regards 
the present contention of the Defendants. 
It is maintained by them that the ques- 
tion of separate tenancy was not a ques^ 
tion which might and ought to have been 
raised in the previous suit within the 
meaning of Exp. IV of sec. 11, C. P. C. 
In my judgment it is a question which 
should have been raised in defence in 
the previous suit. It is difficult to lay 
down hard and fast rules as to what ques- 
tii<>9s.shpui,d regarded as questions that 
ought to have been raised .in i)he previous 


suit. But there are several tests which 
have been applied from time to time 
when such ques^i^ns have come up for 
decision. One of the • tests is whether 
by raising tlie question the decree which 
was passed m tlie previous suit could 
liave been defeated, varied or in any way 
affected. If the question is of such a 
nature, it must be deemed to be a ques- 
tion which ought to have been raised in 
the previous suit, lichance has been 
placed by the liespondeiits on the case of 
Madhusudaji Slialia v. Brae (1). In that 
case, which was decided by a Full Court, 
it w’as held that a mere statement of an 
alleged rate of rent in the plaint in a rent 
suit imMliicli an ex parte decree has been 
obtained is not a statement as to which it 
must be held that it laised an issue between 
the parties within the meaning of 
sec. 13 of the old Code of Civil l^rocedure. 
Tlie ground of that decision is that if the 
Plaintiff' claims a certain amount as re- 
presenting the rent which is due to him 
and in the plaint gives an account ojf the 
amount claimed according to certain rate 
of rent and in the prayer claims a de- 
cree for the amount clai,med by him, the 
cx parte decree should not operate as res 
judicata with regard to the rate of rent 
unless there is a direct issue on the point 
and there is a distinct prayer for a decla- 
ration of the rate of rent. One of the 
reasons assigned for the view taken by 
the Court is that the Plaintiff may be en- 
titled to the amount claimed on account 
even though the rate of the rent claimed 
by him be npt correct. I do not think 
that that case has any bearing on the pre- 
sent question. If it has any, it is in 
fayour of the Appellants. It lays down 
that if it is prayed in the plaint tjiat a cer- 
tain right on which the suit is brought 
is to be declared in favour of the Plain- 
(1) 1. L, R. 16 Oal. 800 B.) (1889). 
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tiff that may create res judicata. In the 
previouB rent suit the prayer in the 
plaints was that a decyee for the rent 
claimed may bd passed against the De- 
fendants which means that a joint decree 
may be passed against all the Defendants 
and the decree, passed gave effect to that 
prayer. 

The case which is next relied upon is 
the case of Woomesh Chandra Maitra v. 
Barada Das Makra (2). In that case in 
the previous suit rent was decreed at a 
certain rate which included illegal cesses. 
It was held that in a subsequent case it 
is open to the Deff>ndant to object to the 
amount of rent claimed on the ground 
that it included illegal cesses. That case 
may be supported on the well-known 
principle that there c^an be no estoppel 
against a statute and what is illegal in law 
C/annot be legalised by operation of the 
doctrine of res judicata. Though some 
observations in that case are quite gene- 
ral, the ratio of that decision is the find- 
ing that all illegal cesses were never ' 
made part of the rent. The learned 
Judges rely upon the decision of Mr. 
Justice Banerjse in the case of Kailas 
Mondol V. Baroda Sundari Dosya (3) 
which is said to hold that the subject- 
matter of two rent suits for different 
periods being different the law of res judi- 
cata will not apply. By the expression 
“ the ‘subject-matter of the two suits 
being different,” I understand it was 
meant that the rent claimed for two 
differeni periods must be tauten to be two 
different matters. In the. case of Kailas 
Mondol V. Batoda Sundari Dosya (3) 
the Plaintiff had obtained a decree for 
rent against the Defendant who. had 
raised wrious pleas but not the plea which 

(fS) I. L. B. 28 Oal. 1? asOO). 

(a) I. L. B. 24 Oal. 711 ; a. o. 1 0. W. K. 666 

a897). 


he raised in the second case, namely, 
that the Plaintiff was a benamdar. The 
learned Chief Justice (Sir Francis Mac- 
lean) on these facts held that the decision 
in the previous suit would not operate as 
res judicata ^nd one of the grounds he 
gave was this : — ‘‘ It is possible that the 
matter he (the Defendant) now desires 
to set up may not have been within the 
knowledge of the Defendant in 187y. 
Can we say then that he (the Defendant) 
is debadt-ed from going into those matters 
now? I think not.” The learned Chief 
Justice further observed that the previous 
proceedings were not placed before Ihe 
Court and so the Court could not say 
whether that point was raised in it or 
not. Mr. Justice Banerjee no doubt used 
certain expressions which are capable of 
supporting the view that in rent suits the 
subject-matters must ex necessitate be 
different. I am unable to agree in this 
view of the law if that case really ex- 
presses it. If it is adopted, it would 
mean that the principle of res judicata 
can never apply tp rent suits because in 
all rent suits the period for which rent is 
claimed must be' different — a view in 
conflict with accepted conceptions of law. 
This case, however, has been cited with 
disapproval in Jamadar Singh v. Seraz- 
uddin Ahamad Chowdhury (4). In my 
opinion, the view taken in this case seems 
to be the correct interpretation of sec. 11, 
C. P. C. On another point Mr. Justice 
• Banerjee’s decision in the case of Kailas 
Mondol V. Baroda Sundari Dosya (8) 
has been dissented from by the Acting 
Chief Justice in the case of Jamadar 
Singh v. Serazuddin Ahamad Chowdhury 
(4). Mr. Justice Banerjee had put 

(8) I. L. B. 24 0»1. 711 1 8. c. 1 0. W. K. 666 
0897 ). 

(4) I. li. B. 86 Oal, 9791 8. a 12 0. V. K 
862(1208) 
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a too narrow construction upon the 
Words of Exp. II to sec. 13 of 
the old Code, to the effect that a 
matter may be one which might and 
ought to have been raised in the for- 
mer suit ; but if it is not decided in that 
suit it would not operate as res judicata. 

I think that the correct view is that 
when a matter which ought to have 
been raised was not raised it must be 
taken to be a matter which also ought to 
or must have been heard and finally de- 
cided in the previous suit. Reference 
may also be made in this connection to 
the case of Hiranmoy Kumar Shaha v. 
Eamjan Ali Dewan (5). It was held in 
that case that a decree for rent passed 
ex parte is not merely an item of evi- 
dence but is conclusive as to the rela- 
tionship between the parties. According 
to the dicta in the cases of WoomesK 
Chandra Maitra v. Barada Das Maitra 
(2) and Kailas Mondol v. Baroda 
Sundari Dasya (3) to which I have rei 
ferred, the subject-matters of two differ- 
ent rent suits being different, the deci- 
sion in the former suit will not operate 
as TCs judicata in the subsequent suit for 
any purpose with the result that all the 
points decided in the previous case will 
be open for discussion in the subsequent 
case. But according to the decision in 
the case of Hiranmoy Kumar Shaha v. 
Ramjan Ali Dewan (5), tlie question as 
to the relationship of landlord and ten- 
ant must be taken to be res judicata fn 
the subsequent suit. It, therefore, fol- 
lows that the decision in a previous suit 
for rent, whether ex parte or inter partes, 
operates as r^s judicata in a subsequent 
suit for rent, even for a different period, 

(2) I. L. E. 28 Oal. 17 (1900). 

(8) I. L. E.:24 Oal. 711 : s. o. 1 0. W. N. 

666 0 ^)- 

(6) 20 0. W,N. 48 (1916). 


if it decides any question which arises in 
the suit or if it omits to decide any ques- 
tion which ought ^o hav^ been decided if 
objection were taken by a party. In this 
view I hold that the plea of res judicata 
ought to prevail and the Defendants are 
estopped from now contexiding that they 
hold a separate tenancy under the Plain- 
tiffs. 

A 

The result of the foregoing conclusion 
is that this appeal succeeds, the decree of 
the lower Appellate Court is set aside and 
that of the Court of first instance restored 
with costs. 

Duval, J. — ^I agree, but I would simply 
decide tips appeal on the tliird point, 
namel^, res judicata. It appears to me 
that in the previous suits the Plaintiffs 
clearly brought tlie suits on the assump- 
tion that all the Defendants were jointly 
and severally liable for the whole rent. 
Before that, it is said, according to the 
Appellants, that the Plaintiffs* predeces- 
sors admitted a separate 4 annas share 
as belonging to these two Appellant^. It 
is not necessary to decide whether this 
was so or not, if the case is decided on 
the basis on which P would decide it, 
namely, on the question of rrs judicata. 
In the previous suit of 1903 and 1914, as 
I have said, the Plaintiffs made their 
claim against all the Defendants jointly 
and severally. These Defendapts did 
not appear at all in the first suit. In the 
second suit they appeared but put In no 
defence and then withdrew and if they 
wished to set up the point they now urge, 
they could obviously have done so, and 
their not having done '"so under sec. 11, 
C. P. C., their claim to have Ifihat matter 
reopened is barred by the principle of res 
judicata. I therefore agree Vith the 
order which my learned brother proposes 
to pass. 

H. D. C. 
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Mokkrji, J. ' 
1924, 

7, November. 


I. ,G. SlKGLKTON, 

* Appellant, 

V. 

Thk Kinq-Empebor, 
Respondent. 


Acquittal of a inspirator in a svhsequent trials 
if a ground of reversal of the conviction of the 
only other conspirator tried hef or Repugnancy in 
the verdict of jury or contradiction on the face of the 
record^ if by itself a*‘ sufficient ground for quashing 


a conviction— CrVtninal Procedure Code (Act V of 


189Sf sec. » —Appeal.^ on matters of Jact ar 
well as on matters of laiv^ if lies^ when an order for 


the other conspirator convicted at thif 
earlier trial is concerned, beyond suggest- 
ing that some of the evidence upon which 
the. tatter was convicted, was^ in a differ- 
ent trial (ff another accused person, found 
to he unworthy of acceptance. If on the 
merits it is established that the evidence 
against the convicted conspirator was weak 
or there were inherent improbabilities or 
infirmities in the case against him then 
perhaps it may be taken into considera- 
tion that the same witnesses were dishe- 
lie red — tf it is sure that they were actually 
disbelieved — in a subsequent trial. 


trial under sec. 44^ '^a>s erroneously passed hut not 
challenged or rectified by the prosecution— Indian 
Penal Code (Act XLV of 1S60), sec ^09, strut 
^oof of elements necessary. , 

The rule of ErujlisJt law as to the acquit- 
tal of a conspirator following froyn the ac~ 
QUittal of the other when the conspiracy 
is alleged only amongst the two and in a 
joint trial held in respect of both, is 
based upon a rule of practice and proce- 
dure, viz., that repugnancy or con- 
tradiction on the face of the record 
is a ground for arresting judgment or 
annulling a conviction, and is a ground on 
which the accused can claim an acquittal. 
But repugnancy in the verdict of jury in 
this country is not by itself a sujfi(?lenl 
ground for quashing a conviction, and 
there is no provision in the Code justify- 
ing interference with a conviction on the 
ground of repugnancy in the record, 

Ramesh Chandra Banerji v. Emperor 
(14)*, Manindra Chandra Ghose tu. Em- 
peror *(15) and Umadasi Dasi v. The 
King-Emperor (13) referred to. 

The acqmttaP'of one conspirator in a 
subsequent trial has no effect so fa/r as 

(15) 28 0. W. N. 1046 (1924). 

(14] T. L. R. 41 Cal. 350: 8. o. 18 0. W. N. 

498 (1918). 

(16) I.L.R.41 Oal.7B6! s. o. IQ C. W. N.’ 

680:a914). 


George Baker v. Rex (16) referred lo. 

To S7istain a conviction for criminal 
breach of trust under sec. 409, I. I*. C., 
all the necessary elements constituting the 
offence must be strictly proved, and when 
the charge is that somethmq was substi- 
tuted in place of another, there must be 
clear evidence that the thing alleged to 
have been extracted was actually there 
when it came under the dominion of the 
accused. 

Where an accused person claimed to he 
tried as a European British subject, but 
omitted to claim to be tried under the pro- 
visions of Cyhap. XXXIIJ of the Criminal 
Procedure Code, and the Magistrate pass- 
ed an order that he was to be dealt with 
under sec. 443, Cr. P. C., which order, 
however^ the prosecution did not take any 
steps to get set aside or corrected, an ap- 
peal against the conviction would lie on 
matters of fact as well as on matters of 
law as contemplated by sec. 449 (1), Cr. 
P. C., even though it would appear that 
the distinction between a claim to be' tried 
as a European British subject and a claim 
to be dealt with under the provisions of 
Chap. XXXIIl was not properly appre- 
ciated by the enquiring Magistrate, and 
that there was hardly any foundation for 

(16) 9 Or, Afip. Bop,, tQ6 (161«, ; 
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X. Or. Singleton v. The Kinq-Empbror. 
the claim to be tried under the provisions 
of Chap. XXXIII. 

This was an appeal preferred on the 
16th July 1924 against a convicftion by the 
Sessions Judge of 24-Parganas (Mr. G. 
N. Roy), dated the 19th Juae 1924. 

The facts material to this report are 
these : — The Appellant I. Gi. Singleton 
was placed on his trial under sec. 409, 
I. P. C., on the charge that being a pub- 
lic servant in the emplby .of the 
Customs Department he committed cri- 
minal breach of trust in respect of 34 bags 
of peacock feather over which he had 
dominion as such public servant, and under 
sec. 409/120B, I. P. C., on the further 
charge that he conspired with one 
Basanta Singh to commit the aforesaid 
offence of criminal breach of trust. The 
Appellant on appearing before the Magis- 
trate asserted his right to be tried as a * 
European British subject, and the Magis- 
trate passed an order that he was to be 
dealt with under sec. 443, Cr. P, C. • 
Both the accused were jointly committed 
to the Court of Session for trial, but in 
the Court of Session there were separate 
trials of the two persons on the ground 
that their defences were antagonistic. 
The Appellant I. G. Singleton was tried 
first and was convicted by the Sessions 
Judge under secs. 409 and 409/120B, I. 

C., on the 19th June 1924. The trial 
of Basanta Singh commenced on the 21st 
July 1924 before the Assistant Sessions 
Judge on charges under secs. 411, 406/109* 
and 4067120B, I. P. C., and he was ac- 
quitted. The charge of conspiracy in 
both the trials, averred in effect that the 
two persons were the only members of the 
conspiracy. The present appieal was 
preferred by Singleton against his convic- 
tion. 

Mesita. J. Jtf. $§n Oufia and Manuel 


and Babu Probodh Chandra Chatterjee 
for the Appellant. 

Babu Heramhc^ Chandra Guka for the 
Crown. • 

The Judgment of the Court wasi as 
follows : — 

Mukerji, J.— The Appellant I. G. 
Singleton has been cbnvicted by the 
Sessions Judge* of 24-Parganas in agree- 
ment with the unaifimc^is verdict of the 
jury on charges under fiecs. 409 and 
•409/120B of the Indian Penal Code and 
has been sentenced to undergo rigorous 
imprisonment (for 9 months under sec. 
409, I. P. C., no separate sentence having 
been passed under sec. 409/120B. I. P. C. 

The facts of the case alleged against 
him on behalf of the prosecution are set 
out in sufiQcient detail in the summing 
up of the learned Judge and it will serve 
no useful purpose by recapitulating them 
here. The charge under sec. 409, I. P. 
C., alleged that on the 27th February 
3924, the Appellant being a public ser- 
vant in the employ of the Customs Depart- 
ment committed criminal breach of trust 
in respect of 34 bags oi^ peacock feather 
over which he had dominion as such pub- 
lic' servant. The charge under sec. 
409/120B, I. P. C., averred that on the 
same date he conspired with one Basanta 
Singh to commit the aforesaid offence of 
criminal breach of trust. 

The Appellant claimed a right of ap- 
peal on matters of fact as well a# on 
matters of law under the provisions of 
sec. 449 (I), Cr. P. C. That claim was 
opposed on behalf of the Crown. It ap- 
pears that on appearing before tjie Magis- 
trate who held the enquiry preliminary 
to commitment the Appellant , asserted 
his right to be tried as a European 
British subject, and upon that the Magis- 
Irale evidently being satisfied that be 

34 
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was one, passed jtn order that he was to 
be dealt with under sec. 443, Cr. P. ('>• 
It is not clear whethe^^ 'this claim on the 
part of the Apptellant included a claim to 
be tried according to the provisions of 
Chap. XXXIII of the Code, but there 
is a clear mention of sec. 443, Cr. P. C-, 
in the order which the learned Magis- 
trate passed on the occasion. On behalf 
of the Appellant it has been contended 
, that the Appellant tvas entitled to be 
tried under the procedure laid down in 
Ohap. XXXIII as the information upon 
which the case against him originated 
was laid by Sub-Inspector A. T. Haider 
who presumably is a British Indian sub- 
ject and that therefore the ca8% came 
within sec. 443 (I) (“), Cr. P. C. In 
this connection some reference was also 
made to the fact that the Appellant was 
committed to the Court of Session along 
with one Basanta Singh and it w^as urged 
that that would bring the case within 
sec. 443 (I) (b), Cr. P. C. On behalf of 
the Crown it was pointed out that the 
fact that Sub-Inspector A. T. Haider 
was the informant would not, by reason 
of the provisi^ to sec. 441, Cr. P. C , 
help the Appellant, nor the fact that 
Basanta Singh was a co-accused witli 
him in the indictment under which the 
commitment had been made. While f 
entirely agree with the contention put 
forward on behalf of the Crown in this 
respiect and while also I am disposed to 
think that the distinction between a 
claim t6 be tried as a European Britisli 
(Subject and a claim to be dealt witu 
under the provhions of Chap. XXXllI 
was not tproperly appreciated by the en- 
quiring Magistrate, and that there if 
hardly ^any foundation for the Appel- 
lant’s claim to be tried under the provi- 
^Ds of Chap. XXXin, I find it difficult 
^ hold that that right oan at tbU atage 


be disputed by the Crown, in the face >f 
the clear order which me learned Magis- 
trate recorded in the order-sheet and 
which I have already alluded to. It is 
true that in the order of commitment it- 
self the learned Magistrate only referred 
to the fact that the Appellant had claim- 
ed to be tried as a European British sub- 
ject and also to the seriousness of the 
offence as justifying the course he was 
adopting, buj in my opinion it is not safe 
to draW from this the conclusion that it 
was ever intended that the Appellant was 
not to get the benefit of the order which 
the Magistrate bad already passed in his 
favour. The Crown did not take any 
steps to get the order set aside or correct- 
ed. I hold therefore that the Appellant’s 
appeal lies and must be dealt with, on 
matters of facts and matters of law, as 
contemplated by sec. 449 (I), Cr. P. C. 

The contentions put forward on behalf 
of the Appellant, shortly stated, are as 
follows : — As regards the conviction 
under sec. 409/120B, I. P. C., the pro- 
priety and legality of it is challenged on 
the ground that .Basanta Singh with 
whom the Appellant was alleged to have 
conspired was subsequently tried in a 
trial separately held, and in that trial 
there was a unanimous verdict of “ not 
guilty ” in favour of Basanta Singh 
which was accepted by the presiding 
Judge and on that verdict Basanta Singh 
was acquitted, that with the acquittal of 
Basanta Singh recorded as indicated above 
the fact that the Appellant conspired with 
Basanta Singh (the indictment in both 
the trials setting out a conspiracy be- 
tween the two persons only and not with 
others) became a legal impossibility and 
therefore the Appellant is entitled to an 
acquittal. It has also been contended 
that Basanta Singh was examined as ft 
proaeourion witaess in the oase and his 
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^tidence completely demolishes any 
theory of a conspiracy between him and 
the Appellant ; and that upon the evidence 
generally the Appellant should be ac- 
quitted of that offence. As, regards the 
conviction under sec. 409, I. P. 0., it 
was argued that the elements necessary 
to constitute the offence and the facts 
necessary to be proved in order to bring 
the offence home to the Appellant hate 
not been made out upon the evidence on 
the record. 

In order to deal with the question of 
law raised in connection with the charge 
under sec. 409/120B, I. P. C., it is 
necessary just to state what exactly 
happened. 

The usual inquiry preliminary to com- 
mitment was held against the Appellant 
as well as Basanta Singh jointly and at 
the conclusion of the enquiry the Magis- 
trate committed both the persons to the 
Court of Session for trial — Basanta Singh 
under secs. 406/114 and 411, I. P. C., 
and the Appellant under sec. 409, I. P. 
C. In the Court of Sessions there were 
separate trials of the two persons, pre- 
sumably on the ground that their defences 
were antagonistic. So far as the Appel- 
lant is concerned he was tried, as already 
mentioned, on the charge under sec. 409, 
I. P. C., on which he was committed, 
and on a fresh charge, viz., one under 
tec. 409/120B, I. P. C., which was 
added in the Court of Session. The Ap- 
pellant’s tr$il came to an end on the 19th 
June 1924. The trial of Basanta Singh 
oommenoed on the 21st July 1924. He 
was tried on the charge under sec. 411, 
I. P. C., on which he had been com- 
arif^d and on a charge under sec. 406/109 
Which Was framed osx amendment of the 
chwge under sec. 406/114, I. P. C., on 
which alao he bad been coaimitted, and 
on a fresh chariP, tig., sm uAder sec. 


406/120B, I. P.,C., which was added. 
The trial was held by the Assistant 
Sessions Judge of 24-Parganas with the 
aid of a jury and Basanta Singh was ac- 
quitted as already stated. The charge of 
conspiracy in both the trihls averred in 
effect that the two persons were the only 
members of the conspiracy. 

Now', the law in England on this point 
is summarised in Eussel on Crimes and 
Misdemeanour, 8th Edition, Vol. I, p, 
162 : “ As a matter of procedure it would 
seem that if A is indicted and tried alone 
for conspiring with others, he could be 
lawfully convicted, though the others re- 
ferred to’or included in the indictment had 
not appeared or pleaded or were dead be- 
fore or after the indictment was preferred 
or before they pleaded not guilty or were 
subsequently and separately tried. But 
it is not settled whether in cases of sepa- 
rate trials of conspirators the acquittal of 

those tried later would avoid the convic- 

• 

tion of one earlier tried and convicted for 
the same conspiracy.” An examination 
of the authorities bearing on the question 
is very interesting. 

First of all, there is abundant .author- 
ity for the proposition that if an accused 
who is said to be a member of a cons- 
piracy was arraigned and tried alone for 
the conspiracy and was convicted, his 
conviction would have been good at the 
time and judgment could have been given 
iCgainst him although the other persona 
included in the indictment had not ap- 
peared or were dead or the, trial of them 
had been postponed : Reiv v. Kimyersley 
Cl), Rex V. NiohoU (2), Rex v. Scott (3) 
and Rsx v. Gooke (4). In the case of Reg 
V. John Ahewrne (5)i where thi'ee 

(1) [1796] 1 strange 193. 

(2) 11742] 13 East. 412ni 12 S. B. 388. 

(p [1761] 3 Burr. 1262, . - 

3 B. ^ 0. 688 (1826]. 

(6]f«o»« e. 
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prisoners had been joinjlv indicted for 
conspiracy to mjirder ^nd severally plead- 
ed guilty, but severed in their challenges 
and the Crown consequently proceeded to 
try one of such prisoners; it was held 
that upon the •conviction of such prisoner 
judgment must follow, although the 
others have not been tried, and that the 
possibility of Ijie other* prisoners being 
found not guiity (although such a verdict 
yvould be a ground for reversing the judg- 
ment) is not a sufficient reason for hold- 
ing such judgment and all the legal 
consequences of • such conviction of such 
prisoner, irregular. In the course 

of the arguments for the^ prifloner 

in that case the cases cited above wei^ 
sought to be distinguished, and )t was 
contended as follows Ahearne may 
be executed and the others may be ac- 
quitted, he will then have been hung for 
a conspiracy with himself, which is ab- 
surd. Again there is a contradiction on 
the face of the record : he is both innoccul 
and guilty ; for the others have not been 
found guilty and until they are, his guilt, 
is not proved :'he is therefore innocent arul 
yet he is found guilty,’' The Court w\as 
unanimously of opinion that there was 
no ground on which the judgment in the 
case should be respited or arrested. In 
the course of his judgment Lefroy, C. J.. 
observed that if the apnlication to resiate 
execution be made to the proper author- 
ities# it would be for them to say if such 
postponement should be granted until the 
result of the second trial were known as 
it might fail ^rom the death of a witness, 
or from other circumstances which would 
be quite consistent with the prisoner’s 
guilt! There are passages in the judg- 
ment which suggest that the subsequent 
verdict of not guilty against the others 
may be a ground for reversing the judg- 
ment of the one t^ed before but it is not 


expressly stated whether such reversal 
was to be by the Court or by the proper 
authorities who are mentioned in one 
part of the judgment. In the case of Rex 
V. Cooke (4)^ referred to above, Baley, J., 
observed : “ It is true as stated that an 
accessory cannot be tried before principal 
unless by his own consent, but if an 
accessory be tried at his own request 
before the principal he is liable to sen- 
tence, although if the principal be after- 
wards acquitted the judgment against 
the accessory falls to the ground in the 
same manner f as the reversal of the 
attainder of a principal ipso facto re- 
verses the attainder of the accessory, 

Hawk P. C. b. 2 c. 29. s. 40 (a) 

But I think we are not warranted in 
presuming that the other Defendant in 
this case will be acquitted.” In the 
same case Littledaie. J., observed in the 
course of his judgment : “If the other De- 
fendant E. S. Coolce shall hereafter be ac- 
quitted, perhaps this judgment may be 
reversed.” Judgment against an acces- 
sory passed duiing the attainder of the 
principal w^as held good during the attain- 
der, but on reversal of the attainder against 
the principal was said to be “without 
any writ of error utterly cancelled ; for 
by the reversal of the attainder against 
the principal the attainder of the acces- 
sory, which depends on the attainder of 
the principal, ipso facto is utterly defeat- 
ed and annulled : 1 Hale P. C. 625 *. Lord 
Sanckers ca^se (6). Wrigh^, J., in his 
judgment in the case of Rex v. PluTumeT 
(7) on a reference to this case as well as 
the other cases cited® above observed as 
follows:— ‘It is, howevetr, not cleaa-ly 
settled whether in such a case of sepa- 
rate trials a subsequent acquittal of the 

(4) 6 B. A 0. 588 (1826). 

(6) tt612]'9 Oo. Bep. 207 at pp. 215, 219. 

(7) [1002] 2 K. B. 959. 
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other would not avoid the effect of the 
previous conviction of the Appellant, so, 
if in the present case, the Appellant had 
been sentenced, as he might have been, 
immediately upon his pleading guilty to 
the charge of conspiracy,, the sentence 
would have been right when passed ; but 
it is not certain whether upon the ac- 
quittal of the other Defendants the sen- 
tence upon him must have been vacated 
or treated as erroneous just as judgment 
against an accessory passed during the 
attainder of the principal was good during 
the attainder, but as was ipso facto avoid- 
ed when the attainder was removed/’ 

The rule of English law that is now 
well settled is that where tw^o persons are. 
indicted for conspiring together and 
they are tried togetlier, both must be ac- 
quitted or botli convicted. In Harison v. 
Erriyicjton (8) where upon an indictment 
of three for riot two were found not 
guilty, and upon error brought it was 
held a void verdict ” and it was said 
to be “ like to the case in 11 Hen. 4 C.*2, 
“ conspiracy against two and only one of 
them is found guilty, it is void, for one 
alone cannot conspire.” In Rex v. Sud- 
bury (9) where only two out of three were 
found guilty of riot, and there was no 
allegation of cum aliis the judgment was 
arrested. In O'Connell v. The Queen 

(10) was pointed out the legal impos- 
sibility that when several persons are in- 
dicted for a conspiracy any verdict should 
be found which implies that some were 
guilty of one conspiracy and some of an- 
other. In Reg, v. Thompson (11), Lord 
Campbell, C. J., observed : ” The ac- 
quittal of two involves the acquittal of the 
third.” Though the existence of this 

(8) 1 Popham 202 (1366). 

(9) 12 Mod. 262 (1698). 

aO) 11 OLikF. 156 (XM). 

(11) 10 Q. 892 (1881). 


rule was noticed in a series of cases, Lord 
Coleridge, C. J., in charging the jury in 
the case of TJfe^Queen v. Maniiing (12), 
tried in the summer assrizes at Winchester 
in 1883, in which an indictment was pre- 
ferred against the Defendants Manning 
and Hannar for conspiring to cheat and 
defraud the prosecution, directed them 
that on that indictmtint they might find 
one prisoner ‘guilty and acquit the other. 
The jury returned ’a verdict of guilty 
against Manning but w^dre unable to agree 
as to Hannar and were discharged. 
Upon a rule moved for a new trial it was 
held by Lord Coleridge, C. J., himself 
and Mathew an(f Stephen, JJ. [The 
Quevi V. Manning (12) | that there had 
been a misdirection. In Rex v. Plummer 
(7) the facts were these : Plummer, Fen- 
ton and Wheeler were charged jointly on 
an indictment containing six counts, of 
which five related to obtaining money by 
false pretence and are not material, and 
the sixth charged them wdth conspiring 
amongst themselves. Upon the five 
countsi relating to obtaining money by 
false pretence Plummer pleaded not 
guilty and a vercjict of not guilty 
was returned in his favour. Plum- 
'mer was subsequently called as a witness 
for the prosecution against Fenton and 
Wheeler, who pleaded not guilty to the 
whole indictment and were found not 
guilty upon the whole indictment. 
When verdict of not guilty was recorded 
in favour of Fenton and Wheeler, Plum- 
mer’s Counsel claimed that Plummer 
could not be convicted and punished, but 
that he should be acquitted. The Chair- 
man sentenced Plummer bijt respited the 
sentence and admitted Plummer to bail 
pending the hearing of th©^ case by the 
Court for the Consideration of Crown 

(7) [1902] 2 S. B. 889. 

(12) 12 q. B, P. m (1888). 
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Cases Reserved. Wright. observed that 
there was much authority to th© effect if 
Rlummer had pleaded not guilty to the 
charge of conspiracy, and the trial of all 
three Defendants together had proceeded 
on that charge and had resulted in the 
conviction of Pliynmer and the acquittal 
of the only alleged conspirators, namely, 
Fenton and Wheeler, no judgment could 
have been passed against Plummer be- 
cause the verdict must have been repug- 
nant in iiuding that there was a criminal 
agreement between Plummer and the 
others and none between them and him. 
All the learned Judgqs ^vvho heard this 
case were pressed by the rule w'hich had 
been followed in a long course of lleci- 
aions that because the record of convic- 
tion can only be made in the terms of the 
indictment the acquittal and conviction 
on the same record w ould be directly re- 
pugnant and contradictory to each other, 
and that the record would be inconsistent 
and contradictory and so bad on its face. 
As pointed out by this Court in the case 
Of Utnadasi Dost v. The King-Emperor 
(13), Lord Alverstone, C. J., and Jelf, J., 
in Rex v. Pluminer^Hl) considered the ob- 
jection to be to a certain extent technical, 
but they concurred in the judgments of* 
Che other three learned Judges beqguse 
they were, as they said, unable to give 
satisfactory reasons for adopting a con- 
trary view, and Mathew and Stephen, 
JJ., in the case of B. v. Mdniting (12), 
dEpressiy stated that they affirmed the 
principle wfth great reluctance. In fact 
Lord Alverstone, C. J. , speaking for him- 
self and Jelf, J., said in Rex v. Pluntmer 
(7) that in BOtCOncurring they placed great 
Mliance on the fact that there was a jcipt 
trial Off 0^6' indictment chargiffg the 

cb [19081 2 K. B. 330. 

(13) 12 Q. B. A m (lasO), 

(18) 28 0. tfi lf, UM (lOKT. 


three Defendants jointly with conspiring 
together, and not alleging any ooUspirac# 
with other or unknown persons. In R. 
V. Manning *(12), Lord Coleridge, C. J., 
was rather doubtful as to the propriety of 
the rule. He observed as follows : — " 1 
am by no means prepared to say that it 
the matter were res inteijra, and even in 
this case if there could have been an ap- 
peal from this decision to some other 
tribunal, I, might not have adhered to my 
view and left the point to be settled by 
higher authority. But I feel bound by 
what I now understand to be the estab- 
lished rule of practice. The earlier cases, 
it is true, are stated shortly and without 
imich particularity of detail. It may be, 
if we liad all the facts of those cases, they 
might turn out to be less in point than 
tliey appear to bo at present, but still from 
tlm time of the 34 Hen. 4 (1) it has been 
taken for granted by the Judges of these 
Courts that in cases of an indictment for 
conspiracy when two people are indicted 
and are tried together (because different 
considerations arise wdien people are not 
tried together) either both must be con- 
victed or both must be acquitted. That 
seems to have been determined or, if not 
determined, taken for granted from v6ry 
early times.” 

So far then as the acquittal of a Pons- 
pirator in a subsequent trial is concerned, 
it is now settled that it forms the giVnind 
of reversal of a conviction of one tried 
bef6re ; on the other band, the conviction 
of the latter is a perfectly good one at 
the time that the judgment is lunnotinced 
against hitn, and all the legal consequences 
of a valid cofivictiOTi follow ftbrn it. As 
for the principle rriating to the acquittal 
of a conspirator following from th© ac- 
quittal of the other when the conspiracy 
is alleged only al&lflpt ther two sad in a 
(U)i2Q.B.£^.Mim. 
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joint trial held in respect of both, it la 
based upon rule of practice and proce- 
dure, which under the English law ap- 
pears to be well settled, that* repugnancy 
or contradiction on the face of the record 
is a ground for arresting , judgment or 
annulling a conviction, and is a ground on 
which the accused can claim an acquittal. 

The powers exercised by the Court for 
the Consideration of Crown Cases Beserv- 
ed and by the Court of Criminal Appeal 
are, under the statutes under which the 
said Courts act, much larger than the 
powers conferred on Courts in this 
country under sec. 423 of the Code of 
Criminal Procedure. In an ordinary ap- 
peal from an order based on the verdict 
of a jury this Court as a Court of Appeal 
is bound by the provisions contained in 
sub-sec. (2) to that section which enacts 
that “nothing herein contained shaU 
authorise the Court to alter or reverse the 
verdict of a jury unless it Is of opinion 
that such verdict is erroneous owing to 
imsdb-ectioa by tlic Judge or to a mis' 
understanding on the paJt of the jury of 
the law as laid down here,’’ but in the 
present case we are not fettered by that 
proviso in consequence of the exception 
expressly made in sec. 449, Cr. P. C. it 
has been held by this Court in a number 
of cases that repugnancy in the verdict of 
jury in this country is not by itself a 
sufficient ground for quashing a convic- 
tion, and there is no provision in the 
Code justifying interference with a con 
victiqn pn the ground of repugnancy in 
the record: Per Beadicroft, J., io 
Ramesh Chandra Banerji v. Emperor 
(14), Afanmdr# Chandra Ghote v. Em- 
peror (16) ; and iti th* caso of Umadasi 

(U) I. L. B. 41 Cal. 360: *.J c. 18. C. W. N. 

483 (1913). 

(M) I. i* ».■'*» c»l. W : «. «. » 0. W. N. 

w w 


IMsi T. The Kifig^Emperor (13), it ww 
hold that in tbp absenco of any provision 
in the Indian Statute Jjaw tho Court is 
not bound to follow the rule of Engliali 
law that repugnancy or contradiction on 
tlie face of the record is a ground for 
quashing a conviction. ' That no doubt 
is so ; but if we were^ satisfied that if a 
rule was recognized under the English 
law which was not. a niere rule of prac- 
tice and procedure but ’as embodying a 
principle of natural or substantial justice, 
and there was nothing in the Code in 
force in this country militating against 
its application hero, t?lie powers conferred 
by sec. 423, Cr. P. C., would be large 
enough to invoke its application in this 
country as well, and T would liave not 
hesitated to invoke the aid of that prin- 
ciple. In my opinion, however, no such 
thing has been estriblid'ccl in the present 
case. The net result of the acquittal of 
Basanta Singh was to hold him not 
guilty for all purposes, and so far as he 
is concerned that verdict can no longer 
be challenged nor the effect of it in any 
way minimised, no matter whatever the 
reason was that fornied^tlie basis of that 
verdLt or that actuated the Judge in a<> 
cepting it. It has no effect so far as the 
present* Appellant is concerned, beyond 
suggesting that some of the evidence 
up(m which the Appellant was convicted 
was, in a different trial of another ac- 
cused person, found to be unworthy of 
acceptance. That, in my opinion, is the 
highest at which the matter can be put 
in favour of the Appellant. If on the 
merits it is established that the evidence 
against the Appellant was weak or there 
were inherent improbabilities or infijr- 
mities in the case against him 'then per- 
haps we may take into consideration the 


( 13 ) 
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fatt that the same Witnesses were dis- 
beliewd — if we are sure# that they were 
actually disbelieved — in a subsequent 
trial. At least, that was what was done 
by the Court of Criminal Appeal in Eng- 
land in the case of Oeorge Baker 
V. Rex (16) •who set aside a con- 
viction of the -prisoner on a certi- 
ficate granted under the , Act for the 
reason that the prosecution had been dis- 
believed in a subsequent trial of another 
p^son for a similar offence. In that, 
case Ridley, J., thought fit to quash the 
conviction as on tli© whole the conviction 
was unsatisfactory.^ * Speaking of the 
logic of the course he observed, “It is 
not possible to say that logically *that is 
a reason why the verdict should be inter- 
fered with, but the conviction is some- 
what unsatisfactory.** 

Turning now to the merits, so far as 
the charge of conspiracy is concerned, 
Basanta Singh, the alleged co-conspirator, 
was examined as P. W. 18 in the case. 
Basanta Singh was, at the time when he 
was so examined, awaiting his trial, 
having, as already stated, been committed 
for trial jointly Vith the Appellant. It 
is difficult to appreciate the object , of 
examining Basanta Singh as a witness m 
the case and I am unable to conceive 
what evidence the prosecution could 
reasonably expect to get from him. 
Basanta Singh himself objected to be so 
examined and his examination was also 
objected to by learned Counsel for the 
Appellant. The prosecution insisted on 
the examination^ of the witness and the 
Court explained to him the provisions of 
sec. 132 of the Indian Evidence Act and 
he was examined. The witness gave the 
whole case of conspiracy away; nothing 
less could, I think, be reasonably expect- 
ed of him, be %he prosecution case true or 
(15) 0 Ot. Ipp. Eapi 186 aW4). 


false. In my opinion, it was an injudi- 
cious step for the prosecution to take ; but 
in view of the other evidence in the case 
which had ‘already been adduced and the 
fact that even after the examination of 
Basanta Singh the prosecution went on 
examining other witnesses in support of 
the charge of conspiracy, I am of opinion 
that the prosecution never meant to 
abandon that charge. It cannot be 
gainsaid that this procedure was likely to 
embarrass the Appellant to a certain ex- 
tent, for the prosecution could examine 
Basanta Singh as a witness on their be- 
half only by putting him forward as a 
witness of truth ; but judging from the 
course of the trial and the statement filed 
by the Appellant at the close of the trial 
on the 18th June 1924 it docs not appear 
that he was in any way misled. 

» As to the evidence in support of the 
charge relatjjng to the conspiracy, we 
start witli the fact admitted by the Appel- 
lant that he took delivery of the bags at 
the Baliaghata Railway station, and bad 
them put into hand-carts for the purpose 
of taking them to the Customs Office. 
What happened then, according to him, 
was that he found an empty lorry and 
asked the driver whether he would take 
them to the Customs House and the man 
agreed, upon which the Appellant paid 
him Rb. 10, that the Appellant went for a 
taxi for himself and when he came back 
he found that the lorry had left, that he 
Hhen searched for the lorry and even 
went to Howrah and Kidderpore but 
could find no trace of it. The driver of 
the lorry Banamali Das has been ex- 
amined as P. W. 10 in^'the case. He 
was not able to identify the Appellant as 
the Sahib in whose presence the bags 
were loaded on his lorry ; but that he was 
the driver and tbe Appellant was the 
Sahltl In question adtnlta of no Aonl^, for 
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OB behalf of the Appellant the following 
question was nut to the witness and the 
following answer obtained : “ Q. — I put 
it to you that the Sahib said go and take’ 
tihe goods to the Customs House, I am 
coming in a taxi. A. — No.” So the fact 
that the witness is not abie to identify 
the Appellant does not at all matter. 
The evidence which this witness has 
given and which in my opinion there is 
absolutely no reason to disbelieve clearly 
and conclusively establishes the charge 
of conspiracy as against the Appellant. 
He says thsft Basanta Singh had booked 
an order for the lorry (wliich upon the 
evidence of Mr. Sherman, P. W. 13, ap- 
pears to have been booked at about 
6-30 P.M., about which time the witness 
said he was inclined to be confident), that 
the Superintendent of the garage told 
him that the lorry was to take some jute 
from Sealdah Railway station to ' 
Bhowanipur, that he started with Basanta 
Singh from the garage at about 8 p.m., 
that under the directions of Basanta » 
Sil'(|grh he waited near the Baliaghata 
Railway station, that at about 10 p.m., 
the bags were put into the lorry, and 
during the loading the Sahib remained 
standing 12 or 14 cubits away. What 
happened then may better be described 
in the words of the witness himself ; — 
“ Later on Basanta Singh turned up. 
The Sahib left. Basanta Singh kaid 
that the goods belonged to the Sahib and 
he would direct me as to where the 
goods were to be taken to. When the 
coolies vfere tying up the goods the 
Sahib turned up. He said, ‘ thick 
hai,’ I said * ^es.* He walked away. 
I. asked the Sahib in Hindusthani 
when are the goods to be taken. The 
Sahib said at 10 or 11. I asked him, ' to- 
night ’ or ' to-moiTow.’ jjg^e said, ' to- 
morrow.* I can see nothing on which 


I may say that the witness did not de- 
pose truthfully as to what occuired. 
Then there are certain circumstanoea 
which cannolt bd overlpoked. The Ap- 
pellant upon his own statement knew 
that the goods had not arrived at their 
proper destination that night, and ha 
made a fruitless search for the same at 
different places ; but be did not inform, 
the police or. the Customs Authorities^ 
The next morning he arrived at the 
thana after the bags bad been seized and 
claimed the bags as his, but did not tell 
the police the story as to how the bagd 
bad been diverted or make any com- 
plaint on that Eicoi'e. He moved the 
Assistant Commissioner and having suo- 
oeeded in getting them back quietly de- 
posited them in the Customs House 
godown without making any mention of 
what had happened to any body. The 
explanation which he has offered as to 
how he came to spot out the Bhowanipur 
thana as the place where the goods 
would be found does not bear scrutiny, 
and the explaijation which he offerk for 
not mentioning the matter to his supe- 
riors or to the police seems to be absurd 
and points inevitably a! guilty cons- 
cience. These are but a few of the many 
circumstances which, in my opinion, 
point unmistakably to a| conspiracy be- 
tween him and Basanta Singh, the ob- 
ject of which was to wilfully suffer the 
latter to commit the offence of criminal 
breach of trust in respect of the gpods. 
The conviction of the Appellant under 
sec. 409/120B, I. P. C., is, in my opinion, 
amply supported on the evidence and is-; 
unassailable. 

As for the substantive offefifce under 
sec. 409, I. P. C., for which allso the 
Appellant has been convicted, 'I am of 
opinion that the prosecution has not suc- 
oeoded in proving the elements requisite 

35 
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iio constitute that offence. One of essen- 
tial facts that they have got to establish 
is that the bags did actually contain 
peacock feather the time when the 
Appellant came to have dominion over 
them. It is true that in his report the 
Appellant stated he had seized 34 bags 
of peacock feather, bui the evidence of 
the witnesses, which has all been fully 
discussed before us, shows^ that only one 
bag was opened ajid . found to contain 
peacock feather "and there is no positive 
evidence as to the contents of the other 
bags at the time when Appellant took 
charge of them. There is no clear evi- 
dence that the condition of the bags 
when they were found by the ])olice was 
not the same as it was when they* were 
in the charge of the Appellant. It is no 
doubt not very likely that the one soli- 
tary bag which the Appellant chanced to 
open would contain peacock feather and 
all the others w'ould contain chaff; but 
to sustain a conviction for criminal 
offence all the necessary facts must be 
strictly proved. In my opinion, the 
offence under sec. 409, I. P. C., has not 
been proved beyond doubt. 

I would accordingly set aside the con- 
viction of the Appellant under sec. 4Q9, 
I. P. C., and affirm the conviction under 
sec. 409/120B, I. P. C. 

As to sentence the learned Judge con- 
sidered the recommendation of the jury 
for a light sentence, and taking into con- 
sideration all the facts and circumstances 
sentenced the Appellant to undergo 
rigorous imprisonment for nine months. 
I am not prepared to say that the sen- 
tence is severe. 

I wouldf accordingly dismiss the ap- 
peal subject to the modification that the 
conviction* of the Appellant under sec. 
409, I. P. C., is to be set aside, and the 
sentence passed upon the Appellant 


should be allotted to the conviction under 
sec. 409/120B, I. P. C. 

The Appellant will surrender to his 
bail and sferve out the sentence. 

SuHEAWA*bDy, J. — ^I agree in the able 
and learned judgment of my learned 
brother. » 

J. N. E. 

PEIVT COUNCIL. 

[Afpkal fbom Bengal.] 

Lobd Ateinso^. The Midnafue 

Lord Salw. Zemindabt Co., Ld., 

Lord Blanesbubqb. Appellant,' 

Sir John Edge. v, 

Mr. Aheeb Alt. . Naebsh Nabatan 
1924, Rot and ors., 

29, October. Respondents. 

Limitation^Act (JX of 1908), Sch. I, Arts ISO, 
HS~Co-sharei^s decree for joint possession— Deli- 
very of symbolical possession in execution— Failure 
to obtain custvMl possession— Suit for partition and 
•separate possession with mesne profits— Limitation. 

Where a co-sharer in execution of a de- 
cree for recovery of joint possession was 
.given symbolical possession under sec. 
264 of the Code of Civil Procedure of 1882, 
on 20th June 1903,' but having failed to 
obtain actual possession sued for partition 
and separate possession and for mesne pro- 
fits on the 8th August 1912: 

Held' — That the claim for recovery of 
possession was governed by Art. 142 of the 
Limitation Act and was within time. 

That the claim for mesne profits was 
governed by Art. 120, and Plaintiff was 
entitled to recover mesne profits from the 
Sth August 1906 until partition was effect- 
ed and possession of lands falling to Plain- 
tiff’s share was delivered to him. 

In the above appeal, judgment wherein 
was delivered by the Board on 7th April 
1924 (vide report at 29 C. W. N. 34). an 
application was made to the same Board 
for the rectification of the order in Coun- 
cil of the aforesaid date. Judgment had 
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been given in favour of the Respondents 
and compensation awarded them from the 
20th June 1903, that is to say, .for a period 
exceeding nine years before the com- 
mencement of the suit — ^the full period 
in fact, during which they had been ex- 
cluded from possession of the property in 
dispute. 

Messrs. DeGfuyther , K. C. and Ken- 
ioorthy Brown for the Appqjlants contend- 
ed that the date, 20th June 1903, from 
which compensation had been allowed had 
been inserted by inadvertence, that the 
Responderxts were claiming mesne profits 
and that in law they were not entitled to 
the same. In any event the longest pos- 
sible time during which compensation 
could be claimed was 6 years. Referred 
to Art. 120, Limitation Act and to Watson 
d Co. V. Ram Chand Dutt (1), Batut, 
Begum v. Mansur Alt Khan (2) and Wat- 
son d Co. v. Ram Chand Duit (3). 

Messrs. Dunne, K. C. and Wallach for 
the Respondents contended that no limi- 
tation applied. 

The Board decided that 6 years was the 
period of limitation under Art. 120 and 
ordered the date 8th August 1906 to be 
substituted for 20th June 1903 in the 
Order in Council. 

Judgment was amended accordingly and 
copies thereof with the date amended as 
above have been re-issued from the Privy 
Council Office. 

G. D. M. 

(») L. a. 17 I. A. 110, 118, 122 ! 8. c. I. L. E. 

18 Ca,l. 10 (1890). 

(2) L. R. 28 I. A. 246, 254 : 8. a. 6 C. W. K. 

888 (1901). 

(8) I. L. a. 23 Cal. 799 (1806). 

IEdiior’s notk.— In oonsequenod of the reotifloation 
of the fioard’a judgment made eg reported above, 
the report of the judgment should be corrected as 
follows .— 

29 0. W. N., at p. 46, ool. 1, 1. 5, 

/or ‘'20th June 1908," read “ 8th August 1906.”] 


PRIVY OOUNOIL. 

[Appkaiivroh Boubat.] 

Lord Dunedin. ] ^[knchava Kom 

Lobd Phillimore. Sanyell^ppa 

Lord Cabson. Hosmani and anr., 

Sir John Edob. sAppellants, 

1924, [ . 

Heard, 12, May. GiBiMALbAPPA Chah- 
J'udgment, * , nappa SomasAqab, 

19, June, i Respondent. 

Hindu law ^Murderer ^ if may succeed to estate of 
murdered — Disqualification^ if in respect of bene- 
ficial ownership only or of both legal or beneficial 
estate— Disqualification^ if personal or bars disqua^ 
lified heir^s heirs — BanJhiiP, succession of—Males^ if 
preferred to females^ when all pitri-baudhaB and 
when former matri-bAndhus and pitri-bandhns 
— Law in Bombay Preside^icy— Principles of justice^ 
equity and good conscience^ Statutes of succession^ 
if to be read as superseding such principles. 

Amongst Hindus^ a viurdcTeris excluded 
from succession to the estate of the mur- 
dered by the principles of equity, justice 
and good conscience ^ if not by the prin^ 
ciples of Hindu law, , 

He V disqualified from succeeding 
wholly and not merely to the beneficial in- 
terest, the theory of legal and equitable 
estates being no part of Hindu law, 

*The murderer should be treated as non- 
existerit and not as one who forms the 
stock for a fresh line of descent. 

Vedanayaga Mudaliar n . Vedammal 
(2) and Gangu v. Chandradhagabai (3) 
referred to. 

As between bandhus of an equal degree^ 
and both related on the father* s'side : 

Held, in a case from Bombay — That tho 
male is to be preferred^o the female. 

Quaere : — Whether, in tJuf Bombay 
Presidency, the male bandhu w to be pre- 
ferred to the female bandhu even when th \ 
latter is related through the father and the 
former through the mother, 

(2) I. L. Be fir Mad. 691 (1904). 

(8) I. L. B. 82 Bom. Si75 (1907). 
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Narasimma «. Manqammal (4), Veda- 

CHELA M^AtUB StrBRAMANIA MCDALIAB 
(5)» SAGEfNA n. SADA8HIV (6), RAJAB VEN- 

KAHA Nabashima V. Rajah S^IRENANI (7) 
afld Balkbishna v. Ramkbishna (8) re- 
ferred to. , 

Semble. : — Statutes regulating heirship 
•or descent, or giving force, to Wills and to 
denies contained in JVills should he read 
as not intended,to affect paramount ques- 
tions of public policy or depart from well- 
settled principles of jurisprudence. 

Jn be ; Houohton (1) referred to. 

• This was an apjteai- (No. 100 of 1922) 
from a decree of the High Court at Bom- 
bay, dated the Ist September 1920, 
which varied a decree of the Subordinate 
Judge at Dharwar, dated the 15th MarcJi 
.1919. 

The suit was brought by the Respon- 
dent to recover possession of property 
which originally belonged to Ramanna. 
Raihanna adopted Parappa, a Sudra, and 
died in 1912. Parappa only survived his 
adopted father by a month and his mother 
Chaubasava succeeded to the property 
for a Hindu woman's estate. 

Ramanna’ s brother’s son, Hanmappa, 
claimed the estate and on an adverse deci- 
sion of the Court he murdered Ohanba- 
sava and was sentenced to transportation 
for life. 

The Defendants to the present suit. Ap- 
pellants in this appeal, are the brother’s 
daughters of Ramanna. 

The relationship of the parties is set out 
more clearly in the judgment of the Judi- 
cial Committee. 

(1) U916] 2 Oh. 173. 

(4) I. L. B. 13 Mad. 10 (1889). 

(5) •L. E. 48 I. A. 849: a. c. 26 0. W. N. 169 

(1921). 

(6) I. L. B. 26 Bom. 710 (1902). 

(7) I. L. B. 81 Mad. 821 (1908). 

(8) I. L. B. 46 Bom. 81^ (1920). 


The Subordinate Judge passed a decree 
for the Respondent for a one-third share 
of the property and based his deoiee on a 
ruling of the Madras High Court, Veda- 
nayaga Mudaijiar v. Vedanvmal (2), which 
decided that the estate of a son vested in 
his mother who had murdered him but 
that she took no beneficial interest there- 
in and did not also dlMistitute a fresh 
stock of descent, but held in trust for 
the then presumptive reversioner. In this 
case he held that the Defendants as the 
next heirs of Hanmappa did not succeed 
to the exclusion of Plaintiff, and that as 
tlie Plaintiff and the Defendants were to- 
gether the presumptive reversioners, being 
equal in degree from Parappa, each suc- 
ceeded to a third share. 

He held accordingly that the Plaintiff 
,.and Defendants were entitled to share 
equally as the heirs of Parappa. An ap- 
peal to the High Court was allowed by 
MacLeod, C. J. and Fawcett, J., who de- 
cided that the Respondent was entitled to 
the whole estate. They were of opinion 
that although there was no direct prexvi- 
sion of Hindu law bearing on the subject', 
yet on the principles of justice, equity and 
good conscience a murderer was abso^ 
lutely disqualified from succeeding. They 
further held that a male succeeded in pre- 
ference to a female standing in the samci 
degree of relationship and they varied the 
decree of the Subordinate Judge accord- 
ingly. The decision of the High Court is 
rejxirted [Girimallappav. Kenchav^ (9)]. 

Mr. E. B. Raikes for the Appellants. — 
The law to be applied is laid down by 
Bombay Regulation IV of *1827, sec. 26. 
In the present case the law applicable ia 
Hindu law and the High Court was in 
error in applying the general principleii 

(2) 1. 1. B. 27 Mad. 691 (1904). ‘ 

(9) I. L. B. 46 Bom. 768 (1920). 



yoL. XXIX.] calcctta weekly notes. 


Kbnohava KoiA Sanybllappa Hosmani v. 

-Of justice^ equity and good conscience. 
Rama Chandra v. Vinayak Kothekar (10). 
' Ther% is no occasion for referring to the 
.principles of public policy for there is ex- 
press provision in the Indian Penal Code 
for forfeiture of the property of a mur- 
derer; vide secs. 61 and 62, 1. P. C. 

Hindu law being applicable that law 
does not include murder or at any rate 
the murder of a Sudra am<ing the disabi- 
lities of inheritance- 
Even if there is any law excluding a 
.murderer from inheriting the estate of 
the person he murders, the estate in- 
herited in this case was not the estate of 
the murdered person. 

Assuming, however, tliat Hanmappa 
was excluded from beneficial inheritanc-e 
that exclusion did not prevent him from 
being a stock of descent. 

Gangu v. Chandrabhaejahai (3). 

In Hindu law there is no doctrine of 
“ corruption of the blood ’* as in treason. 
The question of “stock of descent** 
\vould not arise in the,case of V edanayaga 
Mudaliar v. Vedammal (2) because in 
that case the question was whether the 
widow was a party to the murder and 
therefore excluded, and a widow cannot 
in any event be a “ stock of descent.** 
Assuming that Hanmappa was exclud- 
ed from the inheritance, the Appellants 
would have a prior claim to succeed to 
Parappa’fl estate, for in Bombay a 
father's brother’s daughters have a prioi^ 
right to a father's sister’s son. 

It is admitted that in any other presi- 
dency than Bombay the male would have 
the preference over the female but under 
^mbay law a woman is a gotraja sapinda 
if bom in the family and remains so everi 

• tt) I. L. E. 27 Mad. 691 (1904). 

(8) I. L. E. 32 Bom. 276, 280 (1907). 

/ {10) L..E. 41 1. A. 290, 299; s. o’ 18 0, W. N. 

1164(1914). 


(tIhimallappa Citannappa Somasagae. 

though married out. In Saguna v. Sada- 
shiv (6) the law fcs laid ^ down in Madras 
in Narashnnia v. Mangdmmal ( 4 ) was re- 
ferred to but was not followed. 

In Bombay it has always been held 
that propinquity is the only test. 

By Bombay law a woman bom in 
the gotra takes absolutely so as to form 
a fresh stock of descent. . . 

Mayne’s Hindu Law, p^ras. 38, 532, 58, 
, _ The Appellants in this case were borh 
in the gotra and are therefore to be pre- 
ferred to the Respondent who was born 
outside the gotra. ^ , 

Mayne’s Hindu Law, para. 585. 

He also referred to Balkrishna v. Ram- 
hrishua iS), Vijiarangum v. Lakshuman 

(11) , hai Kesserbai v. Ilunsraj Morarji 

(12) and Parot Bapalal Sevakram v. Mehta 
Harilal Surajratn (13). 

The Respondent was not represented.- 

i 

Their Lordships’ Judgment was delr- 
vered by t ; 

Lord PHiuLiMORE.-This case involves 
some quetetions of impo^ancte. Phi 
parties are all relations; descendants of 
one Hanmanna. He had three childreii 

d daughter, Basava, whose son Giri- 
mallappe Channappa Somasaj^ar is^ the 
Plaintiff and present Respondent; a son 
Vadakappa who had two dsfughters; 
Kenchava and Gangava — who are thd 
Defendants and present Appellants-j-and 
a son Hanmappa— of whom mqre bere^ 
after. 1 he third child of Hanmanna -wai 
another son, Ramanna since deceased'. 
Ramanna married Chanhasava; they hai 
no children, but they adopted hs a soq, 

(4) I. L. E. 13 Mad. 10 (1889). * 

^'6) I. L. E. 26 Bom. 710, 714 (1902). 

(8) I. L. E. 46 Bom. 353 (1920). " 

(11) 8 Bom. H. 0. E. 244, 261 1871), 

(12) L. E. 33 J. A, 176 : 8. c.. 10 0. W, N. 802 

(1906). ^ 

(13) I. L. E. 19 Bom, 631 (1894), .. ' 
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Para-ppa. He died a inonth after 
Haxuanna. Thereupoa, hie adoptive 
mother Chanbasava succeeded to the pro- 
perty for the ordiinary Hindu woman 
estate, and upon her death, descent would 
have to be traejed to Parappa as the pro- 
positus; and Hanmappa' if he eui-vived 
Chanbasava would be the natural heir to 


Parappa. 

The relationships can be illustrated on 
a genealogical table, thus : 

- H;ininAniia. 


Vttd.ikappA. 


DiSAVA. Ramnnna: Died 1911 12. 

I Bs ChtinbasAvA 

^ ^ (Muido.ed 1914) 

GirimallAppa Parappa (adopted eon, 
(PUutllTi. died one inonth 

after Raoianna:. 


Kenchava 
(Deft. 1). 


Gangava lUnm ppa 

I Deft 2). (Miirdeiorof Chanbasava 
■Nlngappa and traosi'orto \ for life). 
.Deft. 8 . 


And to this last question there are 
three possible answers : The three 
cousins muy be entitled equally^ or the 
daughters of the uncle may succeed alone ; 
or the son of the aunt may succeed alone. 

As to the first two questions the Sub- 
ordinate Judge held that the matter was 
provided for by Hindu law, and that this 
law disqualified a murderer from succeed- 
ing to an estfite, the succession to which 
he had Accelerated by killing the woman 
who had a previous interest during her 
life. But in compliance, as he considered, 
with" a decision of the High Court of 
Madras, he held that nevertheless the 
murderer did take the legal estate, 
though he was disqualified from having 
any beneficial interest. He further held 
tliat this disqualification was not con- 


In 1914, Hanmappa had a quarrel with 
his aunt Chanbasava and murdered her. 
He was tried and sentenced to transpor- 
tation for life. The matter to be deter- 
mined ip this case is who, in these cir- 
oumstanoes — the H/mdu woman s estate 
of Chanbasava having been brought to an 
end— is to succoed as heir to Parappa 
property. 

The Defendants, Kenchava and G'a-n- 
gava, the daughters of Parappa’s tmcle. 
obtained possession. Thereupon, the 
plaintiff, as son of Parappa’s aunt, sued 
c l aiming to have a better title. The De- 
fendants being in possession while 
averring their better title — also rely as 
they are entitled to do, u^n the con- 
tention that the real title is in or through 
the murderer Hanmappa. 

The case therefore raises three ques- 
tions — 

Can th^ murderer succeed? 

If not, can title be claimed through 
him? 

If not — and he is to be wiped out al- 


fined to a personal disqualification of the 
murderer, but wiped him out from the 
line of descent, so that the heirship to the 
propositus Parappa is to be traced directly 
and not through him. 

The High Court ,came to the same con- 
clusions, that is to say, that the murderer 
had no title, and that the heirship was 
not to be traced through him, but on a 
somewhat different line of reasoning. 
The learned J udges thought that there was 
no Hindu law which governed the matter, 
so that they had to have recourse in obe- 
dience to the Bombay Eegulation of 1827, 
No. 4, sec. 26, to the principles of equity, 
justice and good conscience. And whil© 
thinking it immaterial whether (he mur- 
derer had the legal estate vested in him 
or not because “ in either case he must 
for the purpose of the inheritance be 
treated as if he were dead when the in- 
heritance opened and as not being a fresh 
stock of descent,” they thought it 
" simpler to say that the exclusion extends 
to the legal as well as beneficial estate.” 


together — v^ho are the heirs of Parappa? Before this Board, it has been con- 
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tended that the matter is governed by 
Hindu law, and that the Hindu law 
makes no provision disqualifying a 
murderer from succeeding to the estate of 
his victiln and therefore it must be taken 
that according to this law he can succeed, 
and he being alive, the Plaintiff has no 
title. 

Their Lordships do not take this view. 
There is much to be said for the argu- 
ment of the Subordinate Judge that the 
principles of jurisprudence tvhicb oan be 
traced in Hindu law, would warrant an 
inference that according to tlia'it law a 
man cannot take advantage of his own 
wrong, and that if this case had come under 
consideration by the Hindu sages they 
would have determined it against the 
murderer. But it is unnecessary so to 
decide, because the alternative is between 
the Hindu law being as above stated or 
being for this purpose non-existent, and in • 
this latter case the High Court have 
rightly decided that the principles of 
equity, justice and good conscience exclude . 
the murderer. 

The English law oh this subject is 
based upon principle and is well-settled. 
It is true that the reported decisions have 
been in cases where the murderer was a 
devisee or legatee under the Will of the 
murdered person, and that Joyce, J., in 
In re ; Houghton (1) thought it a matter 
for consideration whether the same rule 
would apply ih the case of an intestacy, 
and cited a decision of a Court in the 
U* S. A. by which it was held that the 
.provisiorft of the Statute of Distributions 
were paramount and forbade the consi- 
deration of any disqualification. But the 
actual decision of Joyce, J., was rested 
upon another ground and a quite satis- 
factory one ; and their Lordships are un- 
able to‘ follow the reasoning of the learn- 
(1) [1916] 2 Ch. 173. 


ed American Judge. Statutes regulating 
heirship or descent, or giving force to 
Wills and to the devises contained in Wills 
should be read as not intended to affect 
paramount questions of public policy or 
depart from well-settled principles of 
jurisprudence. 

In their Lordships’ view it was rightly 
held by the two Courirs below that the 
murderer was disqualified; and with re- 
gard to the quesiioit whether he is dis- 
qualified wholly or only as to the bene- 
•ficial interest wliich the Subordinate 
Judge disciiBS£Ml, founding upon the dis- 
tinction between the beneficial and legal 
estate which was ifuufe by the Subonli- 
nate Judge and by the High Court of 
Madras in the case of Vedanayaga Muda- 
liar v. Vcdammal (2), their Lordships 
reject, as did the High Court here, any 
such distinction. The theory of legal 
and equitable estates is no part of Hindu 
law and should not be introduced into 
discussion. 

The second question to be decided is 
whether title can be claimed through 
the murderer. If this were so, the De- 
fendants as the murderer’s sisters, would 
take precedence of the Plaintiff, his 
cousin. In this matter also, their Lord- 
ships are of opinion that the Court'a 
below w*ere right. The murderer should 
be treated as non-existent and not as one 
who forms the stock for a fresh line of 
descent. It may be pointed out that this 
view was also taken in the Madras base 
just cited. • 

It was contended that a different 
ruling was to be extract^ from the deci- 
sion of the Bombay High Qourt in 
Gangu v. Chandrabhagabai (3). This is 
not so. In that case, the wife o{ a mur- 
derer was held entitled to succeed to the 

(2) I. L. R. 27 Mad. 691 (1904). . 

(3) 1. L. R. 32 Rom. 276 (1907), 
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^t((tate of the mordered man ; but that 
VAS not because the wife deduced title 
tiiaiOUgh her husband, but because of the 
jtpuiciple of Hindu family law that a 
wMe becomes a member of her husband’s 
QQtTO, an actual relation of her husband s 
relations in her own right, as it is called 
m Hindu lav^ a gotraja sapinda. The 
decision therefore* has no bearing on the 
present case. . 

It remains to ^be •determined whether 
as between the* Appellants and the Kes- 
pondent — all three being first cousins of. 
the propositus — any distinction is to be 
made by reason of their sex or the sex of 
their parents. ThS Subordinate Judge 
thought that there was no distinc^tion to 
be made between bandhus of equal near- 
pess, and that all took equally, and so he 
gave to the Plaintiff a third of the pro- 

Both parties appealed to the High 
Coutti which held that as between 
bandhus of equal nearness to the proposi- 
t,us, male members of the family were 
preferred to female, and gave judgment 
that the Plaintiff should take the whole. 

The case against this decision has been 
very fully argued before their Liordships 
by counsel for the Defendants-Appel- 
lants. He brought a number of author- 
ities before their Lordships for •review, 
all of which have been considered. 

In the result, howeiver, for the pur- 
poses of this case, the matter can be 
brought into a short compass. Both the 
Subordinate Judge and the High Court 
agreed — ^indeed the Subordinate Judge 
said it was conceded in argument on both 
bides — ^th^t the Plaintiff and the Defend 
apts are bandhus (bhinna gotra sapindas) 
of an equal degree being sapindas within 
four degrees of the common ancestor. 
This being so, no reason is shown in their 
Lordships* opinion why the Defendants 


as daughters of the deceased father'll 
brother should take in preference to the 
Plaintiff who is the son of the deceased 
father’s sister. So far again, both; 
Courts are'in agreement, and their Lord- 
ships are in agreement with both Courts.. 
That leaves to be determined^e^ point 
on which the two Courts differ, the Sub- 
ordinate Judge having held that all three 
should share alike, and the High Court 
having given preference to the Plaintiff 
as being ,a male. 

Now, it was decided by the High Court 
of Madras in 1889, in the case of Narfl- 
simrna v. Mangammnl (4) that a father’s- 
sister was postponed to a mother's 
brother by reason of the general prefer- 
ence given among bandhus to male over 
female heirs. This decision was quoted 
without disapproval by the-ir Lordlships 
on this Board in the case of Vedachela 
' Mudaliar v. Subramania Mudaliar (5). 

But the High Court of Bombay in 190*2 
in the case of Saguna v. Sadashiv (6) came 
• to the conclusion that however this 
might be in Madras it was different in- 
Bombay. The Judges gave preference 
to the father’s half-sister over the mother’s 
brother, and did not follow the case of 
Narasimma v. Mangammal (4) which was 
quoted to them. And it was upon this 
decision of the High Court of Bombay 
that the main argument of counsel for* 
the Appellants was founded. 

When analysed, however, the decision 
of the Bombay Court comes to this only, 
^rhere may or may not be a preference 
among bandhus of males over females, if 
they are otherwise in the same position, 
but there is a prior an^ paramount en- 
quiry whether they are| bandhus on the 

(4) 1. L. B. 13 Mad. 10 (1889). 

(5) L. B.48I. A. 349afcp. 360: «. o. 26 0« . 

W. N. 169 (1921). 

(0) I. L. E. 26 Bom. 710 (1902). 
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father’s side or on the mother’s side — 
those on the father’s side having the pre- 
cedence « 

The question of priority as between 
atma bandhus ex parte patema and those 
ex parte materna has been |he subject of 
’much discussion* — the latest word on the 
eubject being found in Vedachela Mudaliar 
V. Subramania Mudaliar (5) which decided 
in 1921, that as between pitru bandhus and 
matru bandhus, the preference given to 
the former is settled. 

The case now before their Lordships is 
not affected, however, bv these considera- 
tions, as both sets of claitnants are related 
on the father’s side. 

In 1908, the High Court of Madras in 
Rajah Venkata Narashima v. Rajah 
Surenani (7) again decided that in that 
Presidency a male bandhu is entitled to 
preference over a female bandhu, even 
though the latter is nearer in degree. 
Saguna v. Sadashiv (6) was not referred 
to in the judgment, but it was unneces- 
sary because there was no contest between 
maternal and paternal bandhus. 

Then in Balkrishna v. Ramkrishna (8) 
(decided in 1920 by the High Court of 
Bombay — consisting of the same Judges 
who decided the case now under appeal) 
the authority of Rajah Venkata Narashima 
V. Raja Surenani (7) was followed. The 
principle that among bandhus the male is 
entitled to preference over the female — 
even though the latter is nearer in degree — 
was accepted as being law for the* 
Bombay* Presidency as much as for the 
Madras Presidency; and preference was 
given to a mother’s sister’s son over a 
brother’s daugWr. In that particular 

(6) L. B. 48 I. A. 349: s. o. 26 C. W. N, 169 
(1921). 

(6) t L, 1. 26 Bom. 710 (1902). 

0) L 1a B. SiniBd. 681 (1908). 

m U m. 46 Boaiu' 699 (1690). 


case the actual decision would appear to 
conflict wdth Sarjuna v. Sadashiv (6), be- 
cause it apparent!^ ignored the supposed 
prior and paramount claim of paternal 
ov^r maternal bandhus : and it would seem 
that for some unaccountable reason, 
Saguna v. Sadashiv (6) waanot cited to the 
Court. Whenever therefore the two oon- 
flicting principles of preference of the 
paternal over the maternal line and pre- 
ference of the male over the female sex, 
jn the Presidency of Bombay, have to be 
weighed, the Court which weighs thehi 
will have to choose between these two 
decisions of the Higji Court. 

But it will be seen from this summary 
that thi&re is no case in the Bombay Presi- 
dency which decides that some preference 
is not to be given to male bandhus over 
female. And there is no doubt, indeed 
> the learned counsel for the Appellants did 
not contend that tliere was any doubt, 
that throughout the rest of India prefer- 
ence for the male would be certain. 

This being so, their Lordships are of 
opinion that the case was rightly decided 
by the High Court of Bombay, and that 
this appeal should be dismissed, and they 
will humbly advise His Majesty accord- 

ingV- 

Solicitors : Messrs. T. L. WUson A Co. 
for the Appellants. 

G. D. M. 

[ORDINARY ORIGINAL CIVIL JURISDICTION.] 
SaiT No. 3445 of 1932. * 

Pagf, J. I Ohiranjilal Rablal 

1914, ‘ 

17, Norember. J B.’N. Rt. Oo., Ld. 
Limitation Act (IX of 1908), Art. SI fc* Art. IIS, 
whether appltoaile to suit bif eonsignor against 
oarrier, for compensation for nan’ddtvern or detag 
i ddivery of goods 

Art. 31 of the Limitation Agt {Act IX of 

(«) I. L. S. M Bon. 710 (lOCW); ' 
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1908) applie$ ioheiher {he claims in such 
suits arise ex eontractu or ex delicti! and is 
not limited to suits by^He consignee, 

Shtam Basak c. The Seorbtaey 
OF Statf fob India (1) dissented from. 

The Bwtish India Steam Navigation 
C o. f>. Haji IiTIhommed Essack & Co. (4). 
DanmctIiL V. British India Steam Navi- 
gation Co. (3), Crbat Indian Peninsula 
Railwai c. Rai^ets Chandmull (5) and 
Venkata Subba Rao e. Thei Asiatic 
Steam Navigation Co. (fl) dissented from- 

Haji Ajam Goolam Hoosein v. Bombay 
AND Persia S. N. Co. (7), India Gene- 
ral Navigation ‘and Railway Co. v. 
Nandalal Banik (8), Great iNDiAfl Penin- 
sula Rl. Co. «. G UNPAT Rai (9) and 
Mutsaddi Lal tj. B. B. & C. I. Ri. Co. 
(10) referred to. 

The facts of the case will appear from 
the judgment. 

Mr. B, G. Ghose for the Plaintiff. 

Mr. Surita for the B. N. Ry. Co. , Ltd. 

The Judgment op the Court was as 
follows : — 

Page, J. — The decision of this suit 
Involves the construction of Art. 31 of the 
First Schedule of the Limitation Act ^Act 
IX of 1908). The material facta are 
simple and undisputed. On the 9th Octo- 
ber 1919 the Bengal Nagpur Railway 
Company agreed to carry for the Plaintiff 
certain scantlings from Lapanga to 
Charkhidhail on the terms of Risk Note 
Form B» The Plaintiff duly delivered the 

(1) LL.R.44 0aL Wi •. o. 30 0. W. N. 

7S0 (1919X 

(8) 1. L. B. 12 Oal. 477 (1886). 

(4)*I. 1. B. 8 Mad. 107, 110 (1881). 

(6) I. L. B. 19 Bom. 166, 188 (1895). 

(61 1. L. B. 39 Mad. 1, 6 (F. B.) 1916). 

(7) I. L. B. 36 Bom. 869 (1902). 

(W 18 0. W. V. 861 (1909). 

t L. B. 83 All. 644 (1911), 

CU} t. lo 9. 42 All 890 (1920). 


scantlings to the first Defendant, the B. 
N. Ry. Co., at Lapanga Station and the 
goods were despatched therefrom as to 
.'i.'ifl scantKngs in wagon No. 2820 on the 
12th October 1919 and as to 328 scantlings 
in wagon N®. 9658 on October the 12th. 
Wagon No. 2820 arrived at Charkhidhari 
sometime in December 1919 and the goods 
therein were delivered to and accepted by 
the consignee Kooliram Dwarkadas. 
Notwithstanding repeated protests and de- 
mands by the Plaintiff, however, the De- 
fendants were not ready or willing to 
deliver the scantlings loaded in wagon No. 
9656 until the 3rd March 1921 , when notice 
that the goods had been sent to Charkhid- 
hari was received by the Plaintiff. The 
Plaintiff thereupon informed the Defen- 
dants that he refused to take delivery of 
tba scantlings as they had not been de- 
livered within a reasonable time, and had 
become useless to him. Thereafter the 
goods were sold by the Defendants, and 
the proceeds, after deducting the expenses 
in connection with the carriage, are being 
held to the use of the Plaintiff. At the 
trial it was agreed between the parties that 
delivery of all these scantlings ought to 
have been made not later than the month 
of December 1919. On the 29th July 1922 
the Plaintiff commenced the present 
proceedings in which he claimed damages 
for non-delivery of the scantlings in 
wagon No. 9656. At the trial he aban- 
doned the claim against the Bombay 
‘Baroda and Central India Ry. Co., but 
continued the suit against the B*. N. Ry. 
Co., with whom the contract of carriage 
had been made. Thg ^B. N. Ry. Co. 
contended that Art. 31 was applicable to 
the Plaintiff’s cMm, and that the suit 
which had not been commenced within a 
year after December 1919 .was barred by 
limitation. On. the other hand, the 
Plaintiff urged'thftf Art. 118 waa applicable 
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and that the suit was launched in time. 
In support of his contention Mr. B. C. 
Ghose on behalf of the Flaiintiff relied 
upon the following obserrations passed by 
Pigambar Chatterjeo, J., in the course of 
his judgment in Radha Shy^m Basak v. 
The Secretary of State for India (1). His 
Lordship said ; — “ Art. 31 applied to 
suits against the eatrier for compensation 
for non-deliyerj of or delay in deliyering 
the goods end the time for suit is^cne year 
from the time when the goods ought to 
have been deliyered. I think this article 
has no application. In the first place this 
article seems to contemplate a suit by the 
party who is entitled to the delivery, 
namely, the consignee. ..... Apart 
from this consideration, however , I think 
this is a case of breach of a written con- 
tract and Art. 115 of the Schedule goTems 
the ease. It was so held in a similar case* 
of Mahaneing Chawan y. Henry Gonder 
(2) which was followed by Chief Justice 
Garth and Wilson, J., in tho case of, 
Danmull y. The British India Steam Savi- 
gation Co, (3).” If .the propositions of 
law thus enunciated are correct it is ad- 
mitted that the defence of limitation fails. 
The question which I have to determine is 
whether or not this statement of the law is 
well-founded. Art. 31 provides “ against 
the RMTiar compensation for one year for 
non-dclirory of or delay in delivering 
goods when the goods ought to have been 
delivered.” 

In eonaidering what is the meaning 
whioh it to be attributed to tho terms 
used in Art. 31 it is necessary to bear in 
mind that there is considerable judicial 
authority in su|q^6rt of the view that Arts. 
30 end SI rabte only to claims which are 

(l) I. L. B. AA 0*1. 18, s. 0. » a W. V. 

m<ui8). 

I. L* B. 9 Bom. AS (1868), 

CQI.hB,U(M.Ar(l8S8b 


not founded on contract and arise ex 
delictu, and are, not applicable to claims 
ex contractu fsde Thf British India 
Steam Navigation Go. v. Haji Mahommed 
Essac d Go. (4) per Chief Justice and 
Innes, J., Danmull v. British India Steam 
Navigation Go. (3) per Gasth, C. J., Great 
Indian Peninsula Railway y. Raisett 
ChandmuU (5) and Venkata Suhha Rao v. 
The Asiatic Steam Navigation Go, (3) pet 
Seshagiri Ayyar, J.]. The foundation of 
,the doctrine appears to be that ” although 
it is not easy to give a logical explanatihn 
for the arrangement of the articles in the 
Limitation Act it ^eems clear from their 
grouping and from the position of the re- 
sidual^ articles that compensation for 
torts is provided separately from compen- 
sation for breaches of contract. I feel no 
hesitation, therefore, in holding that Art. 
31 does not relate to claims arising from 
contract” [per Seshagiii Ayyar, J., 
Venkata Subba Rao v. The Asiatic Stearrt 
Navigation Co. (6)1 . With great respect 
I can find no warrant for such a doctrine 
in the language in which the article is 
couched, and I agree with Farran, J., that 
” the position of the article in the Sche- 
dule is to my mind a most fallacious guide. 
In’ part IV of the Schedule claims arising 
out of contract and claims arising out of 
tort are mixed together and certainly a 
claim under Art. 31 is much more natur- 
ally based upon contract than upon tort 
Great Indian Peninsula Railway v. Raisett 
ChandmuU (6). In my opinion, the legis- 
lalure by enacting Arts. 30 and 31 intend- 
ed to limit the period within which suits 
of the nature indica|teA in the articles 
must be commenced agadnstv carriers, 
having regard to the special disadvantages 

• 

(8) I. L. B. 18 0»1. 4T7 et p. 410 aB86)> 

(«) 1. L. B. 8 Med. 107, llO (1881). 

L L. B. 19 Bom. 106, 188 (1886). 

CO Ik » • a^(int9 
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under which carriers labour in resisting 
stale claims. I can see, no ground for 
placing a limited conAruction upon the 
language us^ in these articles, and, in 
iny opinion, Art. 31 applies whether the 
daiins in such suits arise ex contractu or 
ex 4elictu. In any opinion, the weight ol 
authority has always been in favour of tlie 
interpretation which I am disposed to give 
to the provisions of ^hese ' articles [T/ir 
threat Indian Peninsula Railway v. 
Rauiett Chandmull (5) and Haji Ajoj;i, 
Gbolam Hoosein v. The Bombay and 
Persia Steam Navigation Co. (7)], but 
the intention of the Jegislature became 
manifest after the enactment of Act X of 
I8y9. By sec. 3 of that Act the * words 
“ non-delivery of or ” were added to Art. 
31 which before this amendment had been 
referable only to claims in respect of delay 
in delivering goods. Digambar Chatlcr- 
jee, J., in support of the construction 
which he put upon Art. 31 refers to the 
oases of Mahanstng Ghawan v. Henry 
Cofid^r (2) and Danmull v. The British 
India Steam Navigation Go. (3) but these 
cases were decided before Act X of 1899 
became law, and, while no doubt they were 
correctly decided having regand to the 
provisions of Art. 31 as it then stood, in 
my opinion, after the enactment^of Act 
X of .1899 these cases can no longer li 
regarded as authorities for the proposition 
that Art. 115, and not Art. 31, is appli- 
cable to claims against a carrier for com- 
pensation for the noii-di.'livery of goods 
which he has undertaken to carry. With 
giuat respect to Digambar Chatterjee, J., 
to 80 hold would bd'not only to turn counter 
to, the cuFuent of recent judicial decisions 
but to fail to give effect to the express 

(2) \. L. R. 7 Bom. 478 (1883). 

• (3) I. L. R. 12 Cal. 477 (1886). 

(5) I. L. R. 19 Bom. 165, J88 (18S6X 

M horn, m, 670 


language used iu Art. 81 Afaw 

Goolam Hoosein v. Bombay and Persia S. 
N. Co. (7), India General Navigation A 
Ry. Go. V.* Nandalal Banik (8), Great 
Indian Peninsula Ry. Co. v. Gunpat Rai 
(9) and Mutsflddi Lai n. B. B, A Q. I, 
Ry. Co. (10)1. The Plaintiff further 
contended, upon the authority of the 
above case, that Art. 31 “ seems to con- 
template a suit by the party who is en- 
titled to the -delivery, namely, the con- 
signee." It is to be observed that the 
learned Judge cites no authority and ad- 
duces no reasons in support of this pro- 
position. Counsel for the Plaintiff, how- 
ever, urged that Art. 31 should be deemed 
to refer to the person who alone is entitled 
to take delivery, that is, the consignee, but 
in my opinion, there is no substance in 
this contention. No such limitation is to 
• be found in the language used, and, in my 
opinion, the legislature in enacting Art. 
31 was not minded to discriminate 
between a suit brought by a consignor and 
a similar suit brought by a consignee — 
either of whom may suffer damage by 
reason of the failure of the carrier to de- 
liver — but thereby intended to lessen the 
special difficulties to which carriers are 
exposed in investigating long deferred 
claims made against them in respect of 
the non-delivery of goods which they have 
undertaken to carry. The decision of the 
Court in Radha Shyam Basalt’s case (1), 
to which Beachcroft, J., and Chatterjee. 
J., were parties may, I think, be supported 
on the ground that in that case *00 evi- 
dence was adduced to prove when the goods' 
ought to have been delivered : but, in niy 
opinioTi, the propositions of* law laid down 

(1) I. L. R. 44 Oal. 16, .26 ; a. o. 20 0. W. B. 

790 (1916). 

(7) I. P. B, 26 Bom. 662, 670 (1902). 

(8) 18 C. W. N. 861 (1909). 

(9) 1. L. B. 38 AU. 644, (f62 (1911). : 

(10) I. . v ; 
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by Chstterjee, J., opon -which the Plain- 
tiff relies, are not well founded. For the 
above reasonf with all dne deference I am 
anable to hold that Art. 115 *is referable 
to the claim in the present case. It is 
nnnecessary for me in thi* case to con- 
sider under what circumstances, if any. 
Art. 49 of the Limitation Act may be re- 
lied upon in cases to which Art. 30 or 31 
is inapplicable [Essoo Bhayaji v. The 
Steamship " Shavitri ” (11*) an4 Venkata 
Subba Rao’s case (6)]. In my opinion 
the period within which it was incumbent 
upon the Plaintiff to commence proceed- 
ings to enforce his claiih was determined 
by Art. 31. The suit, therefore, is barred 
by limitation and must be dismissed with 
costs on Scale No. 2 including reserved 
costs. 

S. N. B. 

— • 

rClVIL REVlSiON/lL JURISDICTION.J 
Rulks Nos. 611, 1025 and 10;J3 op 1924. 
Greaves, 

Obakravarti, J. Kpndamul Dalimia 

1924, arfd ors., Petitioners, 

Heard, v. 

21, November. W. Dyer and ors., 
Judgment, Opposite Party. 

16, December. 

Calcutta Rent Act (III of 1920^ B. (7,, as amend- 
ed, by Act II of 1923, B. C, and Act I of 1924, 
B, 0.)f $ep 1, iub~eec. (4', first proviso— Proceeding 
pev^ing on 3 1st March 1924, for standardisation 
of rent in respect of premises, rent of which exceed- 
ed Bm 250 a month on let November 1918, effect 
of proviso on— Statute, interpretation of- Tempo- 
rary Act^ extension of, in part, if saves pending 
preeeedinge under part not extended— Application 
to part of premises leased as a whole, when rent 
apportionaUe to part exceeds fts. 250 a month 

The Cdputta Rent Act III of 1920, B. 
0,, a temporary Act, having been 
extended by the Amending Act 11 of 1923. 

o,. Qai>iL£i.B.«91Iitd.l»tp. ia(r.B.>(191(0. 


B, C,,toSlst March 1924 ceased to operate 
after that date ^ and the Amending Act I 
of 1924, B. 0., ixtendrd it for o further 
period of three years only as regards pre- 
mises the rent of which did nnt exceed two 
hundred and fifty rupees a month or 
three thousand rupees *a year on the 
1st of November 1918. It ceased to 
operate as regards premises carrying a 
higher rent on that.datg,^ and proceedings 
for standardisation of rent, even though 
commenced before the 31st March 1924 
and pending on that date-, were not saved, 
there being no provision to that effect in 
the Amending Act, * 

Proqeedings pending on the 31st March 
1924 in respect of a part of premises let 
out as a whole on the 1st November 1918 
ceased to be maintainable after that date, 
if the share of the rent allocated to the 
part upon apportionment was found to 
exceed Rs. 250 a month. 

The Petitioners were tenants under 
the Opposite Party in respect of premises 
in Calcutta and had applied to the Con- 
troller of Kent for fixation of standard 
rents under sec. 15 of the Calcutta Kent 
Act. When the said applications were 
pending before the Controller, Act III. 
B. 0 ,, of 1920 which was originally 
enacted for a period of three years; had 
been extended for another year by the 
Calcutta Kent (Amendment) Act - (II. 
B. C., of 1923), i.e., up to end of -^arcdi 
1924. By the Calcutta Bent , (Amend- 
ment) Act, 1924 (I. B. C., of 1924) 

the duration of the Act was extended until 
the end of March 1927, but it wae provided 
by this last Amending Act tbal, aftw the 
31st March 1924, the provisions of the 
Act should cease to apply to any {demises 
the rent of whieh exceeded Be. 250 a 
month or Be. 8,000 a year, on tite 1st 
of November ISASi ; Vide- Aol wtfle into 
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force by a notification in the Calcutta 
Gazette on the 26th of March 1924. 

The Petitioners’ appUteations were dis- 
posed of by the Controller some time in 
1922 and they had applied before the 
President of the Calcutta Improvement 
Tribunal for revtsion of the orders of the 
Controller under sec. 18 of the Eent Act. 
The proceedings before the President 
continued up to and beyond the Slat of 
March 1924. On various dates subse- 
quent to the diet March 1924, the 
President held that tho proceedings 
of the aforesaid cases before him had ter- 
minated ipso facto <in jthe 31st of March 
1924, when the old Act expired. 

In one of his orders the President dealt 
with the question of law which arose in 
the cases in the following terms ; — 

“ The state of things previous to the 
coming into force of Bengal Act I of 1924 
was that, if matters had stood where 
they wore, the Calcutta Bent Act, 1920, 
would have aspired with the Slst of March 
1924. The effect of the expiration of a 
temporary Act is that, as a general rule, 
and unless it contains some special provi* 
sion to ths contrary, after a temporary 
Act has expired no proceedings can be 
taken upon it and it ceases to have any 
further effect and that, con8equep,tly as 
soon as tha Act expired, proceedings 
which are being taken ipso facto termi- 
nate ; (see Graies’e Statute Law, 3rd Edi- 
tion^ ip. 341). The law is stated in the 
same way in Halsbury’s Laws of England, 
Vol. 27, p.' 301, where it is said that, after 
the expiration of a statute in the absence 
of provision to the contrary, proceedings 
alreiady commenced ipso facto determine. 
The decision in Steavenson v. Oliver (3) 
that the sight conferred by sec. 4 of 6 
GeOk rV, 0. 133, on commissioned army 
surgeons to practise as apothecaries 


without having passed the usual examina- 
tion continued notwithstanding the ex- 
piration of that statute was^ passed upon 
a construction of that statute. 

In the Calcutta Bent Act, 1920, how- 
ever, there is pothing to take the case out 
of the general rule laid down in the books 
about the effect of the expiration of a tem- 
porary Act. The proviso to sec. 1 (4) in 
the Act of 1920, which has been referred 
to by the learned vakil for the landlord in 
this ease, has no bearing on the question ; 
it says that the expiration of the Act shall 
not render recoverable any sum which 
during the continuance thereof was irre- 
coverable, or affect the right of a tenant 
to recover any sum which during the con- 
tinuance thereof was under the Act re- 
coverable by him. That proviso does not 
relate to any proceedings under the Act; 
ilie question whether any money was irre- 
coverable or recoverable within the mean- 
ing of that proviso would have to be de- 
cided not in any proceedings under the 
Act but under the ordinary laws of the 
land. 

There is, I think, nothing in that pro- 
viso which can be construed as a saving 
for any proceedings under the Act. The 
provisions in the General Clauses Act 
(Bengal Act I of 1899) to the effect that, 
upon the repeal of an Act, legal proceed- 
ings in respect of rights and privUeges ac- 
quired or accrued under the repealed Act 
may be instituted or continued as if the 
repealing Act had not been passed, apply 
only where the operation of an Ack‘ is ter- , 
minated by a repeal, and they cannot be 
applied in cases of expiration of a tem- 
porary Act. . . • . « ' 

For these reasons, I am of opinion that, 
if matters had stood as they were when 
Bengal Act II of 1923 was passed, the pro- 
ceedings in these cases would have ipeo 
facta dciNiPi]^ 00 81ajl March 1921. 
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Upon that state of things there has 
supervened the Bengal Act I of 1924. 
The first observation which I would make 
on this Act is that it does not take away or 
curtail in any manner any right which 
waa in existenea at the fim® when It came 
into force. The case of Oolorual Sugar 
Refining Go, r, Irving (2), In support of 
the contention that these proceedings may 
be continued, has therefore no bearing on 
the present question. 

It has been contended in the next place • 
that the effect of the enactment of the pro- 
viso by the Act of 1924 amounts to a 
partial repeal of the law brought into 
existence by the first amendment (name- 
ly, the substitution of ‘ 1927 * for * 1924 *) 
made by the same Act, that the effect of 
the first amendment is to extend the prin- 
cipal Act in its entirety to the end of 
March 1927, and that the effect of the* 
second amendment which inserted the 
proviso is that the Act as so extended or 
continued is repealed, with effect fron> 
Ist April 1924, in its application to cer- 
tain premises and thdt, so far as such re- 
peal w^as concerned, tlie provisions of the 
‘General Clauses Act regarding the insti- 
tution and continuance of proceedings 
would apply. I do not think that this con- 
tention is sound. The insertion of the 
proviso excluding premises which had a 
rent exceeding Ks. 250 on 1st November 
1918, is part and parcel of the amendment 
extending the principal Act to Slat March 
1927. The proviso and the extending 
amendrfient came into operation at the 
same moment of time, so that the exten- 
sion of the principal Act till the end of 
March 1927, was from the inception sub- 
ject to the proviso that it was not to apply 
to the case of premises, the rent of which 
in November 1918 was more than Bb. 260 
a month. 

gi) [ 1906 ] A. a 809 . 


In No. 611 of 1924. 

Mr. Bipin Gh.^Mullick and Bahu Kashi 
Prasun Chatterjee for the Petitioners. 

Bahu Amulya Ghandra Ghatterjee for 
the Opposite Party. 

In No. 102» of M24. • 

The Advoeate^Gencral and Babus Hira- 
lal Ganguly and Prafulla Gh. Ghakravarti 

for the Petitioners. 

• • 

Dr, D, N, Mitter and Bahu Narain 
Chandra Kar for the Opposite Party. 

In No. 1033 of 1024. 

Bahu Asita Ranjan Ghose for the Peti- 
tioners. • 

Mr,^ Bipin Ch. Mullick and Bahu Pro- 
hodh Krishna Shame for the Opposite 

Party* 

The Advocate-General Mr. S. R. Das 
(with him Messrs, Hiralal Gan^uli and 
Prafulla Chandra Ghakravarti) for the 
Petitioners in Civil Revision No, 1025 
of 1924 argued thnt the whole of the Act 
of 1920 was extended with a proviso that 
it shall cease to apply to particular pre- 
mises, i.e., it extended the Act at the 
same time amending it. To certain pre- 
mises the old Act ceased to apply because 
of* the amendment. Tlie old Act conti- 

nued and with it the whole of the machi- 

■ 

nery creiited by that Act continued to en- 
force its operation. The Act was still in 
existence and there would not be any 
question of its expiry. Therefore seo. 6 
(e) of the General Glauses Act would ap- 

ply. 

It was aivvays a matter of construction 
about the effect of the'*expiry of a tem- 
porary Act. In tlie present case the Con- 
troller had fixed standard rent, and appli- 
cation for revision against that <order had 
been filed and the case proceeded with 
for some time when the old Act was in 
force, and it was a matter ol accident 
that it came on' for final hearing in 
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August 1924, when the new Act was in 
force, and the liability ^ erf parties during 
the period the Act was in force should be 
determined. 

The following authoAties were re- 
ferred to : — 

Maxwell on Statutes, VI Edition, pp. 
728-731; Craies • on Statutes, p. 342; 
SU^avenson v. Oliver (3) and Dooluh Doss 
V. Ilamlall (4). • • 

Dr. Dwarkanath Hitter (with him Mr. 
Narain Chandra Kar) contended for the 
landlord, Opposite l^arty — That the 
special Courts of the President and the 
Controller w^ere. constituted to deal with 
cases governed by the Pent Agt. and 
these special ('ourts ceased to exist aftei* 
Slst March 1924, in res|>ect of premises 
fetclung a rental of over Its. 250 a month. 
Thereafter, there was no Court or 
machinery to put into operation the pi'O- 
visipns of the Kent Act. The new Act 
merely created another Court of limited 
jurisdiction, much narrower in scope 
than the old one, and the Improvement 
Trust Tribunal no longer retained juris- 
diction to deal with cases excluded by the 
proviso to sec. 1 (4). 

Sec. 6 of the General Clauses Act ap- 
plied only to repeal of a permanent 
statute. Here there w^as no case for a re- 
peal,, because duration of the Statute was 
.fixed by the Statute itself. The legis- 
lature, if it intended to protect accruing 
righte. could have enacted a saving 
clause. ‘ 

The followng authorities were referred 
to : — Morgan v. Thome (5), Bowles v. 
Attorney-General (6) and Macmillan v. 
Dent (7). 

(3) *18 M. & W. 284 (1841). 

(4) 6 M. I. A. 109, 126 (1860). 

(6) 7 M. & W. 400 (1841). 

Q6) [101fl]lOh«12e(1911). 

(7) [lODDlOklOraSCffi). 


The Judgment of toe Court was as 
follows . — 

The main question which arises in 
these three’ rules is the same and it will 
bo convenient to deal with them in one 
judgment considering first the main ques- 
tion which is common to all three nilee, 
and dealing later with any special matter 
which arises in one or other of the rules. 

By sec. 1 (I) (4) of the Calcutta Rent 
Act, 1920 (Bengal Act No. Ill of 1920) 
it was ]>rovided that the Act should come 
into force on such date as the Local Gov- 
ernment might by notification direct and 
it should be in force for a period of three 
years from the date of the eommence- 
inen't of the Act. 

The Act came into force under a noti- 
fication in the Calcutta Gazette on the 
5th May 1920. 

By the Calcutta Kent (Amendment) 
Act, 1923 (Bengal Act No. II of 1923) the 
period of the duration of the Act of 1920 
was extended to the end of March 1924. 

By the Calcutta Kent (Amendmentl 
Act, 1921 (Bengal Act No. I of 1924) the 
duration of the Act was extended until 
the end of March 1927, but it was provided 
by this last amending Act that after the 
3ist March 1924 the principal Act should 
cease to apply to any premises the rent of 
which excee<ied Rs. 250 a month or 
Rs. 3,000 a year on the 1st November 
1918. 

The President of the Calcutta Im- 
provement Tribunal has held that by 
virtue of this proviso he cannot entertain 
appeals to him from decisions of the Kent 
Controller in cases in whi^h the proceed- 
ings before him had not terminated' on 
the Slst March 1924 if such proceedings 
related to premises the rent of which eSt- 
oeeded Bs. 250 a month or Bs. 8,000 a 
year on the let November 1918.' - 
The President fbil |l^ Oal« 
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cutta Rent Act was a temporary Act and 
that after the 31st March 1924 it ceased 
to have effect so far as regards premises 
the rent of which on the Ist November 
1918 was over Es. 250 a month or 
Rs. 3,000 a year and that as regards such 
premises he was functus officio after the 
31st March 1924. 

The Petitioners who obtained these 
rules contended that this is not so and 
that the amending Act of-] 924 in effect 
repealed the principal Act as regards pre- 
mises of a rental over Rs. 250 a month or 
Rs. 3,000 a year on the Ist November 
1918 and that by virtife of sec. 6 of the 
General Clauses Act (Act X of 1897) ap- 
peals pending before the Rent Controller 
and undisposed of on the 31st March 1924 
are saved. It is said that by the amend- 
ing Act of 1924 the Calcutta Rent Act is 
extended to the 31st March 1927 with a 
proviso that the Act ceases after the Slst 
March 1924 to apply to premises of a 
rental of over Rs. 250 a month of 
Es. 3,000 a year on the 1st November 
1918 or to put it in another way that the 
Act of 1924 is an extending Act which » 
however, also repeals certain matters in 
the principal Act. The question has to 
be determined upon the construction of 
the amending Act of 1924 which was 
pubhshed in the Calcutta Gazette of the 
26th March 1924 and came into force on 
that day. It seems to me that reading 
sub-secs. (1) and (2) of sec. 2 together the 
effect of the amending Act was to extend 
the principal Act to the 31st March 1927 
as regards premises of a less rental thaii 
- ws. 250 a month or Rs. 3,000 a year on 
the 1st November 1918 leaving the prin- 
cipal Act as amended by the Act of 1924 
to expire on the 31st March 1924 as re- 
gards premises of a rental above th^ese 
amounts. In this view the Act of 1924 
cannot be regarded as a repealing Act to 


which the principles of sec. 6 of the 
General C’lausea Act would apply, wdth the 
result that the'dfeoision of the President 
of the Tribunal is in my opinion correct 
for it is I think well settled that if an 
Act is a temporary Act it comes to an end 
for all purposes at the enclof the period for 
which it is enacted (see Craies on Statute 
Law, 3rd Ed., p. 342) where the- law is 
stated in the following passage. 

“As a general rule,* and unless it con- 
tains some special provision to the con- 
trary, after a temporary Act has expired 
no proceedings can be taken upon it, and 
it ceases to have any {iirther force. “ And 
the learned editors refer to a case of 
SpeyiocT and Ilooton (1) to which 1 have 
not been able to refer, where Roche, J., 
held that he had no jurisdiction to hear 
appeals from Munitions Tribunals in pro- 
ceedings taken under the Wages (Tem- 
porary Regulation) Acts by reason of the 
Act giving him jurisdiction, which was a 
temix)rary Act, having expired before the 
appeals came on for hearing. 

It cannot be disputed that the Calcutta 
Rent Act was a temporary Act, enacted 
originally for tfhree yea^s which period 
was extended for a further year by amend- 
ing Act of 1923, and I think ujK>n the true 
construction of the amending Act of 1924 
that there w as no repeal of the original Act 
but that the Act w^as only extended for a 
further period of three years as regards 
premises of a less value than Rs. 250 a 
month and Rs. 3,000 a year on tlie 1st 
November 1918 and that the original Act 
C/Cased to operate on the 31st March 1924 
as regards premises abf)ve this value there 
being no provision to the contrary which 
would save pending proceedings. 

We must take the position ^as we find 
it according to the true construction of the 
legislative enactments and we are not oon- 
(1) [1920] 4 Munitions Apps. 67. 

37 
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ednied with any case of hardship or sug- 
gested hardship which may arise Ifrom 
odr decision if, as we do,Ve think the posi- 
tion is clear. 

This disposes of the point which is 
common to the three appeals and we ac- 
cordingly discharge Rules 1025 of 1924 
a»nd 1033 of 1924 with costs, three gold 
mohurs in each Rule. 

But in Rule 611 of 1924 a further con- 

f ' 

tention is put forward to understand 
which it is necessary to state a few facts 
TKe premises to which the Rule relates 
is 9, Theatre Road, which on the 1st 
November 1918 was let out as a whole at 
a rental of Rs. 650. In 1922 the lower 
flat of these premises was let out sepHrately 
tor Rs. 500 excluding certain godowns. 
In February 1923 the tenant of this lower 
flat applied for standardisation of rent 
which the Rent Controller fixed on the 
let August 1923 at Rs. 321 including fans 
and light. On the 31st August 1923 an 
application for revision of the order of the 
Rent Controller was made under the pro- 
visions of sec. 18 of the Rent Act to the 
President of the Tribunal under the Cal- 
cutta Improvement Act. The case went 

on before the President until thfe 31st 

• 

March 1924 when the President said that 
the rent could not include the hire of fans 
and that if he had to fix the standard rent 
he would do so without including fans ex- 
cluding which the rent w-ould be Ks. 261. 
The case was not concluded on the 31st 
March and on the 11th April when the 
matter was again before him the Presi- 
dent held that he had no jurisdiction to 
further deal with Vhe matter as the Cal- 
cutta Rent* Act had expired as regards pre- 
mises of a rental above Es. 250 a month 
and Es. 3,900 a year on the 1st November 
1918. 

The contention of the Petitioner is that 
the President was wrong in so deciding 


on the ground that the premises was noi 
let out separately on the Ist November 
1918 and that there was no rent of these 
premises on that date, tin© house being 
then let out as a whole. * 

We do not, think that this contention 
is w^ell-founded and we agree with the 
President that the premises having been 
let as a whole on the Ist November 1918 
it was a fact capable of ascertainment 
what share of the total rent should be 
allocated to the lower flat on this date and 
iliat this being so, the lower flat was 
notionally let out at a rent on that date 
and that as the rent exceeded Es. 250 he 
lias rightly held for the reasons stated in 
the earlier part of this judgment that he 
had no jurisdiction after the Slst March 
1924. But a further contention is put 
forward by the Eespondent that the Presi- 
dent had jurisdiction as the real rent of 
the lower flat was less than Es. 250 the 
apportionment made by him being in- 
f:jorrect and that difference between the 
lower and upper flat is more than the 10 
per cent, which he has found as the upper 
flat contains an additional room. Both the 
Eent Controller and the President have 
found the rent of the lower flat to be more 
than Es. 250 and we must accept this 
for the purposes of revision. We think 
that there is no substance in the conten- 
tions raised and that the Eule should also 
be discharged but we make no order as 
to costs in this Eule, 

‘ N. G. 
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(CIVIL APPELLATE JURISDICTION.] 
Appeal from Appellate Deobke 
No. 423 OF 1922. 


SUHBiWARDT, J. 

Gmeam, j. 
1924, 

20, March. 


Ramb6H Ouandra Das, 
AppeHant, 

V. 

Maharaja Birendra 
Eishore Manikta 
Bahadur, Respondent. 


Civil Procedure Code (Act V of 1908), Or SS, 
rr. S, 16, sec. 85— Ruling Chief, Respondent in 
appeal arising in connection with his zernindary in 
British India, death of, pending appeal ^ Succession 
to State of heir who is over 15 hut under 16 years of 
age — Application for mhstitution — Heir, if minor 
—Indian Majority Act (IX of 1875)— Hindu law, 
Dayahhaga School, age of majority under — Guar- 
dian ftd litem, if should he appointed — Notice of 
appeal, whom to he served on 

A Rulincf Chief of a Feudatory State 
who was Bcspondent in an appeal pend- 
ing in the High Court in a case which 
had arisen in conneciion with his zemin- * 
dary within British India died leaving as 
his heir the present Ruling Chief who suc- 
ceeded to the State of his father with the ^ 
approval of the British Government, 
The latter had completed his 15th but not 
his IGlh year. On an application for his 
substitution in the place of the deceased 
Chief on the record of the appeal : 

Held — That the Ruling Chief not being 
domiciled in British India, the Indian 
Majority Act did not apply to him and 
he was not a minor within the meaning^ of 
Or, 32 of the Civil Procedure Code. 

That he had attained majority under 
the Dayabhaga law by which he was gov- * 
erned. • 

That it was therefore not necessary to 
appoint a guardian ad litem to represent 
him in the appSal. 

Ordered — That notice of the appeal he 
served on the Ruling Chief through the 
Vice-President of the Council of Adminis- 
tration constituted for the administration 
of tfie State, who had been appointed 


Manager of the Chief's 'zemtndartes in 
British India and agent of the Chief under, 
sec, 85 of the Civil Procedure Code. 

This matter arose out# of an application 
for substitution of the heir of the deceased 
Respondent and appointment of a guardian 
ad litem to represent him in Appeal from 
Appellate Decree No. 425 of 1922, filed 
on the 28th February 1924. 

The facts of^tlie case will appear from 
the judgment. • 

Babus Mahendra Nath Roy, Romesh 
^Chandra Sen and Santimay Majumdar ipr 
the Petitioner. 

Babus Gobinda Chandra Dcy Roy and 
Birendra Chandra jD{/A‘*for the Manager. 

Babu Sasadhar Roy (Sr.) for the Oppo- 
site Party. 

The Judgment of the Court w^as as 
follows ; — 

Suhrawardy, j. — T his is an application 
by Maharani Srimati Arundhati Mahadevi 
of Tipperah asking for a decision of this 
Court as to whether Maharaja Bir Bikram 
Kisliore Manikya Bahadur, the present 
Maharaja of Tipperah, is a minor for the 
purposes of the present appeal which is 
one of many cases pending in British In- 
dian Courts in connection with his extent 
sive zernindary within British territories 
and for 'such order as to this Court 
seem fit and proper. During the pen- 
dency of this appeal the Respondent 
Maharaja Birendra Kishore Manikya 
Bahadur of Tipperah died on the 13th 
August 1923, leaving as his son and heir 
the said Maharaja Bir Bikram Kishore 
Manikya Bahadur who^ has succeeded 
to the Tipperah State, a Feudatory 
State in alliance with the British Govern- 
ment, as its Ruling Chief with the ap- 
proval of the British Govemmeit. The 
Appellant thereupon applied for the sub- 
stitution of the name of Maharaja Bir 
Bikram Kishore Manikya Bahadur as 
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Respondent and, alleging that he was a 
minor, proposed the» applicant Sriniati 
Arundhati Maha^^6vi, his inotlier, as his 
guardian ad litem. Notices were served 
upon the applicant, the Government 
pleader, as also u])on Eai Jyotish Chandra 
Sen Bahadur wlio is the Vice-President of 
the Council of* Administration of tlie 
Tipperah Estate. The Ptolitioner Maha- 
rani Srimati Arundhati Maliadevi states 
that Maharaja Bir Bikrain Ivishorc 
Manikya Bahadur lias not yet coiijjdeted 
his 16th year and is governed by the Daya« 
bhaga School of Hindu law. She there- 
fore submits that [fccording to the per- 
sonal law of the INIaharaja he has attained 
the age of majority. Sometime in Nov- 
ember 1893 with the approval of the Gov- 
ernment of India in the Political Depart- 
ment, a Council of Administration was 
constituted for the administration of the ’ 
Tripura State and by a proclamation, 
dated the 9th December 1923, the Coun- 
cil of Administration assumed charge of . 
the administration and Eai Jyotish Chan- 
dra Sen Bahadur, the Vice-President of 
the Council, was appointed the Manager 
of the Chakla Eoshnabad Estates which 
&re estates apj>ertairiing to the Tipperah 
Raj in British territory. It further ap- 
pears that by a notification pubhshed in 
the Calcutta Gazette, dated the 5th De- 
cember 1923, Part I, p. 1826, the Gover- 
nor in Council, appointed the said^ Eai 
Jyotish Chandra Sen Bahadur Manager 
of His Highness’s Eoshnabad Estates to ' 
be the agent of the Maharaja under sec. 
85 of the Code ^of Civil Procedure. The 
question^as to wdiat course should be adopt- 
ed in the matter of substituting the Maha- 
raja’s name in the j>ending suits, appeals 
and proceedings w^as referred to the Gov- 
ernment by the Vice-President by a letter, 
dated the 27th January 1924, and the ans- 
wer given by the Government by its 


letter, dated the 25th Februaiy 1924. 
from the Political Agent of the Tipperah 
Estate to the Vice-President of the Coun- 
cil of Administration of the Tipperah 
Estate is to the following effect : “The 
name of His Highness the Maharaja 
should be substituted in suits in British 
Courts acting through his Manager hold- 
ing his powder.” It is further suggested 
in that letter that “ the Maharaja should 
himself execute a power-of-attorney in 
favour of the Manager for the piirijose of 
British Indian Courts only for the ad- 
ministration of properties of His High- 
ness in British 'territory." 

We are now invited to decide whether 
the Maharaja is a minor and should be re- 
presented by a guardian in this appeal or 
w^hether he is competent to act without 
the intervention of a guardian ad litem. 
Or. 32, r. 3 of the (^ode of 1908 
provides that where the Defendant 
(Eespondent in appeal) is a minor 
the Court on being satisfied of the 
fact of his minority shall appoint 
a proper person • to be the guardian 
for the suit (or appeal) for such minor. 
We have therefore to satisfy ourselves of 
the fact of the minority of the Maharaja. 
Eeference may also be made in this con- 
nection to r. 16 of that order which ap- 
plies to Euling Princes, as the present 
Maharaja is, and which makes this order 
inapplicable to a Euling Chief where he is 
sued in the name of his State or any other 
name. With reference to the provisions 
of Or. 32, C. P. C., a minor is* a person 
wdio under the Indian Majority Act (IX 
of 1875) has not completed the age of 18 
years or a person of whose person and 
property a guardian has been appointed 
by a Court of Justice or whose property 
is in the hands of the Court of Wards' and 
he has not completed the age of 21 years. 

The Indian Majority Act, as the pro- 
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amble shows, applies only to persons 
dbrnidled in British India. Admittedly 
the Maharaja is not domiciled in British 
territory. The Indian Majoiiity Act has 
therefore no application. 

The next question that we have to con- 
sider is whether tlie Maharaja is a 
minor according to the law by which he 
is governed. It is maintained and there 
is no contradiction on this point, tliat the 
Maharaja is governed by the Dayabhaga 
School of Hindu law. According to the 
tenets of that sch(X)l majority is attained* 
after the completion of tl)e f5th year. 
There is a slight difference in regard to 
the age of majority between the two im- 
portant schools of ITindn law. Under 
the Dayabhaga School a person who has 
completed his 15th year is to be consider- 
ed a major, whereas under the Benares 
School he must have comjdeted Jiis IGth 
year. (See Mayne’s Hindu Law, 9tli 
Edition, p, 28‘J, and Trevelyan on Law 
relating to Minors, 5th Edition, p. 200.) 
The Act in force before the Indian 
Majority Act was Act XL of 1858 wliich 
laid down the age of majority as 18 years ; 
but ixiat Act was in force only in the 
mofussil. It was not applicable to the 
town of Calcutta within the jurisdiction 
of the Supreme Court of Judicature and 
the question arose in several cases as to 
the age of majority on this |>oint ; but it 
will suffice if we refer to the Lull 
Bench decision in the ease of Mothoor 
Mohan v. Soorevdra Narain (1). 
that case the age of the Defendant when 
he executed the bond was sixteen years 
and a few months. His plea of minority 
at the time ef the contract was overruled 
on the ground that he was bound by his 
pen^onal law according to which he was a 
xnajor. In this state of the authorities 
we are of opinion that Maharaja Bir 
(1) I. L. R. 1 Cal. 108 (P. B.) (1876). 


Bikram Ivishore Manikya Bahadur is not 
a minor within the meaning of Or. 32* 
C. P. C., and tliat it is not necessary 
tlierefore to appoint a guardian ad lifxin. 
Ho is, liowever, entitled to act through 
his ]\Iariager, the Vice-President of the 
Council of Administration appointed by 
order of Government under sec. 85. C. 
P. C. 

The result is that the application made 
by the Appellant 6n frlie 12th November 
1923 asking for the appointment of Maha- 
rani Srimati Arundliati Mahadevi , as 
guardian ad liiem of the Resi>ondent 
Maharaja Jhr Bikram Ivishore Manikya 
Bahadur is dismlsscHl. The Appellant 
will ; 5 jerve notice of this api)eal on the 
Maharaja through the Vice-President 
who has appeared in. these jyroceedings 
through Babu Gobina Chandra Dey Roy 
who is willing to receive service on his 
belialf. 

Grauam, J. — I entirely agree with the 
order which my learned brother proposes 
to make. Having regard to the author- 
ities which have been placed before us by 
the learned vakil for the Petitioner, viz.^ 
Mayne’s Hindu Law, 9tli Edition, p. 282, 
Trevelyan on Law relating to Minors, 5th 
Edition, p. 200, Cally Churn v. Bhago- 
butty Churn (2) and Mothoor Mohan 
V. Shorendra Narain (1), we must. 
I think, hold that the present Maharaja 
Bir Bikiram Kishore Manikya Bahadkir 
has attained his majority. This view 
also finds support in the action which has 
already been taken by Government in this 
connection. The proper course in the 
circumstances of the /^ase will, I think, 
be to treat the Maharaja as a major and 
for action to be taken on the lines indi- 
cated in sec. 85, Civil Procedure Code. 
N.G. 

(1) I. L. R. 1 Cal. 108 (F. B.) (1876). 

(2) .19 W. R. 110 (1873). 
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Apfsal from Appellate Decree 
No. 224 OF 1924. 

Wai>msl«t, J. 

MtlSCRJT, J. 

1921, 

Hoard, I.*! and 

16, April. ^ 

Judgment, 

2, May. 

Bengal Tenancy Act (VI 11 of 1885), tec 180 — 
t/bur, meaning of—UeformUtivns in situ, if “chur.” 

The word “chiir ” as used in sec. ISO 
of 'the Bengal Tenancy Act must be 
understood in its ordinary sense of land 
formed by fluvial action, that is to say, it 
is a word referring to the character of the 
soil, and not to the site of the deposit. 
Lands which are reformations in situ would 
be chur lands within the section. 

This was an appeal preferred on the 
29th of November 1921 against the decree 
of the District Judge of C’hittagong (H. 
A. Street, Esq.), dated the 8th of August 
1921. modifying the decree of the Munsif, 
1st Court at that place (Babu J nan Chan- 
dra Banerjee), dated the 31st of May 
1-920. 

The facts of the case will appear from 
the judgment. 

Babu Narendra Coomar Das for th'e 
Appellants. » 

Dr. Sarat Chunder Basak and Babus 
Chandra Sekhar Sen and Manindra 
Coomar Bose for the Respondent. 

The' Judgment of the Court was as 
follows : — » 

Walmsley, j. — This appeal is pre- 
ferred by some of the Defendants against 
a judgment of the District Judge of 
Chittagong, which affirmed with slight 
modifications the decree of the first Court. 

The Plaintiff bought Noabad Taluq 
Mahammad Daim Naj'ir at a 'sale held 
under the provisions of Act XI (B. C.) 


of 1859 on 7th August 1913, and he then 
brought two suits for recovery of khas 
possession and for mesne profits. One 
suit No. 297 related to 52.3 Kanis of land 
in Cadastral Survey Plot No. 17/13664, 
and the other to the whole of that plot 
with certain other plots. It is not neces- 
sary to mention the reasons which led 
the Plaintiff to bring two suits, instead 
of one. The two suits were- heard to- 
gether. The first Court gave him a de- 
cree for khas jxissossion and for mesne 
profits. Then the Defendants, or some 
of them , filed two appeals ; these again 
were dealt with in one judgment. The 
learned Judge upheld the decision of the 
first Court with tliis modification, viz., 
that he directed that the area of the lands 
covertxl by the decree was not to be 
stated, and that the deci'ee should not 
make any j-eference to tlie Carlastral Sur- 
vey Map. The Defendants have ap- 
pealed, and there is a cross-objection by 
the Plaintiff. 

Tile case is an obscure one, and the 
arguments advanced on behalf of the Ap- 
pellants did not Jjelp to remove the 
obscurity. Their main contention, how- 
ever, is that the Defendants have a pro- 
tected interest, although the land is ad- 
mittedly alluvial in character. It is said 
that the provisions of sec. 180 of the 
Bengal Tenancy Act do not apply, and 
the reason alleged for this argument is 
that the principle laid down in the case 
of Felix Lopez v. Muddun Mohan 
Thakoor (1) is applicable here, and that 
in consequence the land is not chur but 
the old land reformed on its original site. 
This argument is unsoun(^ The decision 
just mentioned laid down the principle to 
be applied in dealing with questions of 
title to land reformed in situ : it directed 
that when land reformied on the site o| 
a diluviated estate, the owner of that 
(1) 13 M. I. A. 467 <1870). 
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estate, if he had continued to pay revenue 
while the site was under water, was en- 
titled to claim the land as belonging to 
his estate, and that such land was not to 
be dealt with under the provisions of Eeg. 
XI of 1825. It is true that in the pre- 
amble to that Regulation the words 
“ churs or small islands ” appear, but 
that is not a definition of the word 
** chur and it cannot be held that land 
which is reformation in situ may not also 
be chur land. The word “ chur as 
used in sec. 180 of the Bengal Tenancy 
Act must be understood in its ordinary 
sense of land formed by fluvial action, 
that is to say, it is a word referring to tlie 
character of the soil, and not to tlie site 
of the deposit. I have no doubt there- 
fore that the Courts below are right in 
saying that the provisions of sec. 180 of 
the Bengal Tenancy Act are applicable to 
the land in suit. It follows that the ten- 
ant Defendants to escape eviction must 
prove continuous possession for 12 years 
of the identical plots in their possession 
at the date of Ihe insfitution of the suit. 
On this question there is a definite find- 
ing of fact that they have failed to do so. 

The other objection put forward on 
behalf of the Defendants relates to the 
form of the decree, which is said to be 
bad because it does not specify the area 
to which the Plaintiff’s title is declared. 
It seems singular that this objection 
should come from the Defendants, for it 
is they and not the Plaintiff who benefit 
by the remarks made by the learned 
Judge in the closing paragraphs of his 
judgment. In fact, these remarks are 
the subject-matter of the Plaintiff’s 
cross-objection. Consequently, I think 
that this second argument for the De- 
lendants fails. 

With regard to the cross-objection, the 
position is this. After the creation of 


the Noabad Taluq in 1898, some of the 
land comprised \vithin it was settled with 
Nabin Chandra Mahajan and afterwards 
with Gagan Chandra Aich by the Collec- 
tor. That may have been wrong, but 
the learned Judge has bpld that in the 
absence of the Secretary of State as a 
party he cannot give fhe Plaintiff a de- 
cree which wMild have the effect of dis- 
turbing the possession of those who have 
entered on the lands by virtue of that 
“settlement. I think that is a right view 
and consequently that the crossi-objection 
cannot be sustained. 

The result is that the appeal and the 
cross-objection are both dismissed. No 
order is made as to costs. 

Mukeiui, J. — This appeal arises out of 
two suits instituted by the Plaintiff as 
purchaser at a revenue sale for establish- 
ing his title and for recovery of Ichas pos- 
session by ejecting the Defendants and 
for mesne profits. A part of Cadastral 
Survey Plot No. 17/13564 is the subject- 
matter of suit No. 297, while the said plot 
together with nine others is the subject- 
matter of suit No. 302. The main de- 
fence of the Defendants in the suits was 
that they are raiyats with right of occu- 
pancy and are moreover settled raiyats of 
the vill^e and therefore their interests 
were protected. 

The learned Munsif decreed the Plain- 
tiff’s suits in their entirety consolidating 
the two suits into one, and awarded dosta 
to the Plaintiff only in respect' of suit 
No. 302 and ordered that mesne profits 
would bo ascertained subsequently on 
Plaintiff’s application. , 

On appeals preferred by the Defendants 
the learned District Judge held that the 
Plaintiff was entitled to a decree declar- 
ing his title to the plots specified in the 
plaint in suit No. 302. He held also 
that a decree in suit No. 297 was unneces- 
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sary as the subject-matter of that suit, 
namely, a part gf Cadastral Survey Plot 
No. 17/13564, was w^holly included in suit 
No. 302, but he saw no reason to cancel it. 
As to Plot No. 17/13564, hov.iever, he 
found that a pait of it, namely, that cover- 
ed by the kahuliyqt Ex. E was claimed by 
Government and had been settled by them 
as khas mehal lands^ wit*h Nabin Ch. 
Mahajan in 1912 and re-settled with 
Gagan Ch. Aicli in 1913. As the Secretary 
of State was not a party to thie suit it was 
ijot right, in the opinion of the learned 
District Judge, do, decide finally as to 
what was the exact area to which the 
Plaintiff was entitled to a decree,* and so 
he directed that the area or the Cadastral 
Survey Plots should not be entered in the 
decree, but that the decree for khas pos- 
session should be limited to the portion, 
depicted in the Commissioner’s map cover- 
ing an area of 1 drone 8 kanis 18 gandas 
which had always been admitted by Gov- 
ernment to fall within the Plaintiff’s 
taluq and he held that of that area the 
Plaintiff could safely take possession. He 
madfc a variation in the order as to costs 
and upheld the decree as to mesne profits. 

The Defendants* chief contentions in 
this appeal are two : — First, that in the 
absence of specification of area the decree 
declaring the Plaintiff’s title and for eject- 
ment tf the Defendants is bad in law, and 
seepnd, that sec. 180 of the Bengal- Ten- 
ancy Apt has no application to the chur in . 
question as the ojieration of that section 
is limited to churs to which Keg. II of 
1825 applies. ^ 

WithVegard to the first of these conten- 
tions a bare statement of the facts is 
sufficient to demonstrate its futility. The 
taluq in question is a Noabad-, Taluq creat- 
ed by Government in 1898, and the settle- 
ment mad 3 by Government in favour of 
the Plaintiff’s predecessors gave certain 


dags which are specified in the plaint in 
suit No. 302. Thereafter the Govern- 
ment settled certain lands of the chur 
with Nabin Ch. Mahajan as per Ex. F in 
1912 and the same were re-settled with 
Gagan Cliandra Aich in 1913. Parts of the 
lands covered by these settlements were 
portions of the Plaintiff’s taluq. The 
mistake arose from circumstances which 
need not be gone into here. The learned 
District Judge has held that the Plaintiff 
was entitled to a decree declaring his title 
to all the dags covered by the settlement 
of 1898 ; and thqre is no difficulty in that 
respect as the said dags are mentioned in 
the plaint. As for khas {K^sscssion he has 
held tliat there can be no possible objec- 
tion to the Plaintiff taking khas possession 
of such ]>ortioris of the said daqs to which 
the Government has never preferred any 
claim and having found from the Com- 
missioner’s map the ]X>rtion so defined 
and being of opinion that the Plaintiff can 
safely take khas possession of that por- 
tion has awarded the Plaintiff a decree 
in respect of it. The Appellants* first 
contention, therefore, in my opinion, has 
no substance. 

As for the second contention tliere is no 
authority for the proposition that the word 
chur is used in tliat limite<l sense in sec. 
180 of the I3engal Tenancy Act. I am not 
prepared to accept this interpretation as 
I can find no princijile upon which such 
a view may be supported. The findings 
of fact as to the length of occupation by 
the Appellants also negative any sugges- 
tion of their having acquiied any protect- 
ed interests in the lands^ 

Several other objections were urged on* 
behalf of the# Appellants, but I do not 
think it necessary to notice them as in 
my opinion, they either do not arise in 
view of what I have said above or are 
matters which really affect the question of 
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appreciation of evidence witb which we 
are not concerned in second appeal. 

The appeals therefore must fail. 

The cross-objection of the Respondent 
that he should be awarded a decree for 
kfifis possession in respect of |ill the lands 
with the exception of the land covered by 
.Ex. F must also fail as it is evident from 
the observations of the learned District 
iTudge that having regard to the fact that 
the Secretary of State was not a party to 
this litigation, it is desirable to confine 
the decree to only such lands as may 
safely be held to be lands to which the 
Secretary of State has flever preferred 
any claim. If more lands have been ex- 
cluded than what are actually claimed by 
Government, the Plaintiff must get the 
matter decided in the presence of the 
Secretary of State. 

As the appeal and the cross-objection 
both fail, I would make no order ae to 
costs in this Court. 

H. C. S. Appeal dismissed. 

PRIVY COURCIL. 

[Appbal from Patna ] 

Lord Dunedin. 

Lord Phillimobe. Rai Rauha Kishun 

Lord Carson. and ors., Appellants, 

Sir John Edob. v. 

1924, J ' Q Sahu and ors., 

Heard, 13, May. Respondents. 

Judgment, 30, May. , 

Hindu law -^Wornan^ s' estate - Mortgage at high 
rate of interest^ suit to enfw'ce— Defence pleading 
no necessity-- Plea in genei'al ierms^ if permits 
defence to challenge rate of interest only— Onus — 
Shifting of onus— Evidence that widow borrowed at 
high rate on another occasion^ value of, 

A pleading in defence in general terms 
that a bond executed byM Hindu wowMn 
possessing a limited estate was without 
legal necessity^ leaves it open to the De- 
fendant to urge that there was no neccs- 


^ sity to borrow at the high rate of interest 
stipulated in tl^c bond. The onus of 
shewing there was necessity to borrow at 
that rate of interest lies on the lender. 
It would suffice to shift the onus, on the 
lender adducing evidence showing that 
the money could not in the^ circumstances 
have beeji raised at less interest. 

Evidence that^the widow had borrowed 
at high interest on one other occasion is 
not conclusive as to what she might have 
done on the occasion in question. 

This was an appeal (No. 51 of 1923) 
from a decree of tlio Hipji Court at Patna/ 
dated the 23rd Marcli 1920, which varied 
a decree^ dated tlie 26tli Marcli 1917, of 
the Subordinate Jud^^e of Miizafferpur. 

Gudar Sahai on his death in 1897 was 
succeeded by his widow Bachu Kuar and 
pn her death by their daughter Bhagwati 
Kuar. On the death of Bhagwati, the 
father of the present Appellants succeeded 
to the estate as the nearest reversionary 
lieir. , 

In 1902 Bachu Kuar, the widow above 
named, mortgaged the estate for Ks. 775 
composed of four sums borrowed by her 
from the mortgagees who subsequently 
assigned their rights to the Plaintiffs. 
The mortgage provided for compound in- 
terest on the mortgage money at 24 per 
cent, per annum with half yearly rests. 

The present suit was instituted by the 
assignees of the mortgage against the pre- 
•sent Appellants and the original ^ mort- 
gagees claiming a mortgage decree in res- 
pect of the whole of the mortgage money 
with compound interest arf provided in the 
deed aggregating Ks. 14,500. The Sub- 
ordinate Judge passed a decree for the 
Plaintiffs for Rs. 329 principal and 
Rs. 1,178-12-9 interest. He held that 
therei was legal necessity justifying the 
loan from the mortgagees to the above 

38 
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exlent but was of opinion %hat there was no 
necessity for the mortgagor to borrow 
money at 24 per cent, compound interest. 

The High Court concurred in the find- 
ing as to the principal , but considered that 
it was not open to the present Appellants 
to raise any question as to the rate of in- 
terest which they decreed at the rate men- 
tioned in the moKgage, , 

Mr. Kcjnrorlhy Brown for the Appel- 
lants. 

. Messrs, Dunne ^ K. C. and Rariisaij for 
the Eespondents-PIaintifFs. 

Their LoRDSiifps'' Judgment was deli- 
vered by 

Loto Dunedin. — T he present action 
was brought to enforce a mortgage on tlio 
family estate which had been executed l)y 
a purdanashin lady, now deceased, v\ho 
had had a widow’s right in the said 
estate. The mortgage purported to be 
for Es. 775 with compound interest at 24 
per cent, and half-yearly rests. The Sub- 
ordinate Judge held that the mortgage was 
enforceable only as to Es. 329. Neces- 
sity as to the remainder not having been 
proved, he decreed for Es. 329 as prin- 
cipal and for interest at only 24 per .cent, 
simple. This brought out the interest at 
Es. 1,178-12-9. The High Court agreed 
as to the principal but held that com- 
pound interest should be charged, 
which brought out the total sum at 
Es. 18,548-11-4. 

The view of the learned SuboixJinate 
Judge is concisely expressed in his finding 
on the 5th issi^e. He says : — 

** Issue No. 5.— The altnount covered by 
both the handnotes fExs. 1 and 2 (a)] carried 
interest at 2 per cent, per month. The- 
bond i& suit was executed only a month or 
80 after the execution of these handnotes 
and there is absolutely no evidence adduc- 
ed by the Plaintiff to show that pressure for 
repayment of the amounts due on them was 


80 great as to compel Bachu Kuar to agree 
to pay compound interest at 2 per cent, 
with six-monthly rest. Compound interest 
at this 5 ;ate seems to be very high and 
the extent of its exorbitancy can be well 
gauged by the fact that Rs. 775 has run 
to Rs. 14,600 from October 1902, to No- 
vember 1915. To make the Defendants lia- 
ble for such exorbitant interest the Plaintiff 3 
were bound to prove that Bachu Kuar could 
not get money at a lower rate but this they 
have not done (Harinanoje Narain v. Ram- 
prosad^). l‘ would, therefore, allow simple 
interest at 24 per cent, per year as stipulated 
for by the notes (Exs. 1 and 2). 

The learned Judges of the High Court 
mversed this finding because, in their 
opinion, there was no specific statement 
in the ‘Defendai^ts’ pleading raising the 
question of the necessity for the rate of 
interest, and therefore, the Subordinate 
Judge was wrong in going into the 
matter. 

This point has, in their Lordships’ 
view, been clearly decided by the Board. 
Turning to tJie pleadings in this case the 
Defendants, in their written statement, 
allege as follows < — 

'^The bond sued upon is entirely illegal 
and without passing of consideration and 
is without legal necessity. 

Now, in the case of Nazir Bc(jam v. 
Bao Raghunath Sinqh (1), the judgment 
of the Board is as follows, at p. 148 : — 

In the written statement applied on be- 
half of the Defendants one of the points 
taken was that the property mortgaged was 
ancestral property and that there was no 
legal necessity tc execute the document sued 
upon. In the view which the «High Court 
took of this plea, a view from which their 
Lordships see no reason to differ, it made 
it open for the Defenda^t^j to contend that 
though the necessity for borrowing the 
principal sum was accepted there was no 
necessity to bdrrow on the very onerous 

(I) L. R. 4&1. A. 145 ; s. C. I. L. R. 41 All. 

671 ; 23 0. W. N. 700 (1919). 

♦ 6 C, L. J. 462 (1907). ^ 
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terms of this mortgage. This line of de- 
fence being thus open to the Defendants 
the pleas laid dov/n by this Board in Bajafi 
^HurrondHh Boy Ba ha door v. Bundhir Smgh 

(2) and in Nand Bam v. Bhdpal Simgh (3) 
apply.'- 

This makes clear two points. First 
that a plea in general terms opens the 
defence that there was no necessity to 
borrow at the high rate of interest and, 
second, tiuit the onus of showing there 
w^as necessity lies on the lender. But 
there is further and subsequent authority. 
Ill the case of Munna Lai v. Karu Singh 

(4) , the passage just cited, is repeated and 
affirmed, and lastly, in the case of Ram 
Bujhawan Prosad Singh v. Nathu Ram 

(5) , there is this passage : — 

‘‘ It is nofc possible to say. after the de- 
cision of the Board in the case of Nazir 
Begam (1), already referred to, that a plea of 
no legal necessity for a loan and that the 
property is not at all liable for the pay- 
ment of the amount claimed does not open 
the door for a Defendant to say that the 
rate of interest is excessive and place on the 
Plaintiff the onus of proving that the rate 
of interest is not excesSive, having regard 
to all the circumstances which prevailed 
when the loan was made/' 

In view of these authorities their Lord- 
ships cannot consider the question as still 
open. A plea in general terms as here 
raises the question and the question 
being raised the onus is on the lender to 
prove that the necessity included borrow- 
ing on such terms. As in all questions of 
onus, a certain amount of evidence may 
cause the^onus to shift, and evidence on 
the lender’s part that the money could 
not, in the circumstances, have been 

(1) L. R. 46 I. A. 145 : 8. c. I. L. R. 41 All. 

671 ; 23 0. W. N. 700 (1919). 

(2) L. R 18 L A. 1 : 8. 0 . 1. L. R. 18 Cal. 

311 (1890). 

(3) I. L. R. 34 All. 126 (1911). 

(4) Dedded 29th July 1919. ITnroported. 

(6) L. B. 60 T. A 14 ; 8. c. 28 0. W. N. 446 

(1922). 


raieed at less interest would suffice to 
shift the onus sd that, if the Defendant 
led no evidence to controvert that state- 
ment, the lender wmuld prevail. But 
when there is no evidence and it is evi- 
dent on the face of the document that the 
interest charged is far in excess of com- 
mercial rates, then undoubtedly ihe lender 
has not dischargisd his task. For these 
reasons their Lordfthips are of opinion 
that the judgment of the High Court can* 
dot be supported on the grounds given. • 
The Plaintiffs’ Counsel urged that if 
this view should prevail the judgment of 
the Subordinate Judge should not be res- 
tored si^nplicitcr but the case should be 
remitted for further enquiry and he called 
attentioil to the fact that certain evidence 
proffered was refused by the Subordinate 
Judge as unnecessary and that a petition 
to the High Court for allowance of this 
evidence was not dealt with as, in view 
of the finding of the High Court, it bo- 
•came unnecessary to deal with it. , 
Now, the evidence in question consisted 
of the production of two bonds granted 
by the same widow borro\A ing at a high 
rate of interest and decree obtained on 
one ’of the bonds, and the tender of a wit- 
ness to speak to the execution of one of 
the bonds. Their Lordships do not think 
that a remit is necessary. Evidence 
simply that on one other occasion the 
widow had borrowed at high interest is 
, not in any way conclusive as of what she 
might have dona on the occasion in ques- 
tion, and as no other evidence was ten- 
dered their Lordships think that the Sub- 
ordinate Judge was justified in sfvying, as 
he did, that “ there is no evidence adduc- 
ed by the Plaintiffs to show that pressure 
for repayment of the amounts due on 
them was so great as to compel Bachti 
Kuar to agree to pay compound interest 
at 24 per cent, with a six-monthly rest.^ 
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^ Their Lordships will, therefore, huiiibl\ 
ttdvise His Majesty that** the appeal should 
*be allowed and* the decree of the Subonli- 
fiate Judge restored, the Appellants to 
have their costs here and in the Coints 
below. , 

• The petition of the Respondents for the 
admission of further evidence will be 
formally dismissed with’ costs. 

Solicitor : Mr. ll. S. L. Polak for the 
Appellants. 

^ Solicitors : Messrs. Barrou\ Tiogers d; 
Nevill for the Respondents. 

G. D. M. . , 

PRiVYjCOUNCIL, 

[Appeal prom Patna.] 

Lord Dunedin. 

Lord S^aw. L canMi Naravan 

Lord Carson. Agmiwala and ors 

Lord BtiANu-SBunon, Appellants, 

Sir John Euob. ^ v. 

1924, RaMK SHWAB Pfl » SAD 

Heard, 26, Jane, Singh and ors., 

Jodgmeot, Respondents. 

26 , J ane. ^ 

Indian Stamp Act (II of 1S99), secs 26 and 
pwvisa in)— Mining lease ^Suit jm' royalty exceed- 
ing amount on which stamp paid— Document, if 
becomes admissible on payment of penalty 

The proviso (a) to sec. 35 of the Indian 
Stamp Act is of equal ambit with the body 
of the section^ and just as an instrument 
cannot be acted upon and nothing can be 
recovered under it unless it has a proper^ 
stamp] so if that is not a proper stamp, it 
may, under the proviso, be put bn after- 
wards on payment of a penalty and the in- 
strumerit then becomes effective. 

Royalty claimed under a> mining lease 
in excels of the amount for which ad ^alo- 
arem stamp duty was paid under sec. 26 of 
4he Sta^mp Act thus became recoverable on 
payment of the penalty as provided for by 
aeo. 36. 


Thi.s was an appeal from a decree of 
the High Court at Patna, dated the 9th 
August 1^20, which dismissed an appeal 
from a decree of tlie Subordinate Judge 
of Purulia, dated the 27th September 
1917. 

This api>eal raised a question as to the 
stamp law applicable to instruments 
chargeable with ad valorem duty where 
the value of the property to be affected by 
the instrument could not be ascertained 
at the date of its execution. 

The parties to such instruments are 
allowed under gee. 26 of the Stamp Act 
to stamp them at any value they choose 
but by the same section nothing is claim- 
able under them in excess of the value for 
which the stamj^s used w^ould have been 
correct if it could have been ascertained 
before the execution of the instrument. 

The question was whether in cases of 
the value of the property affected exceeding 
the value claimable under the stamp ac- 
tually used the deed ceased to be duly 
fltamj>od and could only be admitted) in 
evidence on payment of further duty and 
penalty, and could thus be so stamped as 
to enable a larger claim to be made there- 
under. 

The instrument in question w^as a lease 
from the Appellants to the Respondents 
of certain land for use as a coal mine : in 
consideration of a premium (salami) of 
Rs. 1,920 and a commission of 5 annas 
per ton on output with a minimum of 
Rs. 960 per annum : it was dated the 14th 
December 1906 and stamped with stamps 
of the value of Rs. 40. Rs. 20 of this 
amount was the stamp duty for the pre- 
mium and the balance of Rs. 20 was avail- 
able to the claim for commission but any 
claim under it was limited to Rs. 2,000 per 
annum. 

The Respondent on the 6th March 1917 
brought the present suit against the Ap- 
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pellants for an account of the commission 
due under this agreement for the years 
1911-16 ivaluing his claim at Us. 39,000. 
The Appellants pleaded that the Eespon- 
dents could not in any event claim more 
than Rs. 2,000 a year by Reason of sec. 26 
of the Stamp Act and an issue was raised 
on the point. At the hearing tho lease 
was tendered and admitted in evidence. 

Both the Subordinate Judge of Purulia 
in whose Court the suit was brought and 
tried and the High Court decided this* 
point against tlie Appellants holding that 
sec. 35 of the Act (which excludes from 
evidence instruments not duly stamped 
and has a proviso admitting them on pay- 
ment of the proper duty and a penalty) 
applied. The Chief Justice who deliver- 
ed the main judgment in the Coini of Ar>- 
peal expressed himself struck by Appel- 
lants’ argument that sec. 35 could haVe 
no application to the document in (luestion 
as it was duly stamped and with the 
authority cited in su}>jx>it of that argu- 
ment but thought that the answer to it was 
that the document ceased to be duly 
stamped when the commission claimed ex- 
ceeded the estimated amount. 

The Subordinate Judge accordingly on 
the 27th September 1917 gave the Itespori- 
dents a decree for Es. 20,622-5-9 and the 
High Court on the 9th August 1920, dis- 
missed the Appellants’ appeal. 

From these decrees the Appellants ap- 
pealed to His Majesty in Council. 

SirjGeo. Lowndes, K. C. and Mr. 

Raikes for tlie Appellants. 

Their Lobdships’’ Jvdgmknt was deli- 
vered by 

Lobd Dunedin. — In this case, which 
has been heard ex parte , Sir George Low’n- 
des has said everything that could be said 
on behalf of the Appellants, but he has 
trot created any doubt in their Lordships’ 


minds that the judgment of the High 
Court at Patna was right. It ia clear to 
tlieir Lordships that the proviso [a) of sec. 
35 of the Indian Stamp Act, 1899, ig of 
e<fual ambit with the body of the section, 
and that just as an instrument cannot be 
acted upon, that is to sSy, nothing can be 
recovered under it unless it has a profier 
stamp, so the. proviso provides that if there 
is not a proper stamp it may be put on 
afterwards on payment of a penalty and 
the iMstrument then becomes effective. 

Their Lordships will humbly advise 
His IMajesly that the aj>pcal be dismissed. 

Solicitors : )lfc.tsT,?. ir. IF. Ihiv. <i- Co. 
for tlie Apix'llanls. 

G. I). M. 

rCIVlL REVISION AL JURISDICTION.] 
Rdlb No. 14 ^F of 1922 

IN 

F. A No. 220 OF 1919. 

Upendba Nabain Rot 
and ors., Defendants, 
Petitioners, 

V. 

Bisweswar Rot Chow- 
DHURY, Plaintiff, 
Opposite Party. 

Costs— Civil Procedure Code (Act V of 1908), sec 
85— Costs, if pai/ahle by a party absent at the time 
of hearing ~ Discretion, how to he exercised. 

Plaintiffs instituted a suit for establish, 
ment of their title to the disputed lands 
and for recovery of possession *of the 
same. There were two sets ‘of Defend- 
ants, viz., co-sharer Defendants and the 
tenant Defendants. The co-sharer De- 
fendants although supportinit the tenant 
Defendants in their contention yet did 
not enter appearance during fhe tri&l to 
contest the Plaintiffs’ case.' -The first 
Court gave effect to the tenant Defend- 
ants case a,nd made a decree on that 
basis. On appeal by the Plaintiffs in the 


Mookxbjbe, J. 

CeOTZNEB, J. 

1923, 

6, July. 
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High Court, the co-sharer Defendants 
were made parties hut ihci/ did riot enter 
appearance and ufcrc not represented at 
the hearing. The appeal was decreed 
with costs to the Plaintiffs and the decree 
for costs was made in terms which en- 
titled the Plaintiffs to realise the costs 
from all the Defendants. The first two 
Defendants who did nol>appear at the 
hearing of the appeal Pioved the Court for 
amendment of the above order as to costs 
against them: 

jjeki — That there is no rule of law that 
because a suit or appeal is heard ex parte, 
the .successful Plaintiff or Appellant is not 
entitled to costs against the absent De- 
fendant or Respondent. 

Held further— Court can exercise 
the largest disereiion in the matter of 
costs, which, however, is to be exercised 
with special reference to all the circum- 
stances of the case, including the conduct 
of the parties, during as well as antece- 
dent to the sidi. 

Sheo Dyal Tfavareb v. Eishonath 
Tewaree (1) ajid Bostock v, Eamsay 
Urban Council (2) discussed and ap- 
proved. 

This was a Eule, issued on the 7th Der- 
cember 1922, on the application of the 
Petitioner for amendment of the decree 
made by this Court in the appeal. 

The facts of the case will appear from 
the judgment. 

BahAs Manmatha Nath Roy and Surya- 
kumar Aich for the Petitioners. 

Babus Mohininiohon Chakrabarti, Trau 
lakhyanath (those tnd Uamaprosad Hoo- 
ker jee tor the Opposite Paiiy. 

The Judgment of the Couivt was as 
follows 

This is a Eule issued on an application 

(1) 9 W. R. 61 (63) (1868). 

(2) [1900] 1 Q. B. 357 (360), 


under sec. 152 of the Code of Civil Proce- 
dure for amendment of the decree for costs 
made in an ^appeal from original decree. 

The Plaintiffs instituted a suit for the 
establishment of their title to a half 
share of the lahds of an Osat Taluk and 
for recoYciy of possession of their share 
on partition by metes and bounds. 
Tliere were two sets of Defendants, viz.^ 
iJie co-sharer Defendants and the ten- 
ant Defendants. As regnrds the tenant 
‘Defendants, the question in controversy 
was, whether a nim howla (Eamka,nai 
(r'lipta) was reaj or fictitious. If the 
tenure was real, tlic Plaintiffs would not 
be entitled to actual possession. If it 
was fictitious, the Plaintiffs would be en- 
titled to ))ossesHi()n by ejectment of the 
alleged tenants. The Plaintiffs, who had 
acquire<l a share in this nim howla, insti- 
t’lited this suit on the allegation that the 
nim howla was fictitious and had no real 
existence. The Defendants, who are 
the Petitioners before us, had purchased 
another sliare in this nim howla ; and 
before tlie institution of the suit they had 
maintained that the nim hotvla was real. 
Tliey did not, however, enter appearance 
during the trial to contest the claim. 
The Court of first instance held that the 
nim hoi^^la was real and made a decree 
on that basis. 

On appeal to this Court, it was held 
that the nim howla was fictitious and that 
the Plaintiffs were consequently entitled 
to possession by removal of the tenants. 
The first two Defendants were parties to 
the appeal but they did not enter appear- 
ainqe and weir'e not 're]j,res^ted at the 
hearing. The decree for costs was made 
in these terms : ‘ ‘ The Plaintiffs are en- 
titled to the costs of this appeal.” When 
the decree was drawn up the following 
clause was inserted thereto : ” It is fur- 
ther ordjered and decreed that tlie De- 
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fendants-Eespondents do pay to the Plain- 
tiffs- Appellants the sura of Es. 1,800-4 as.** 
This order, as drawn up, enlitles the 
Plaintiffs to realise the costs* froui all the 
Defendants. 

The first two Defendants have now ob- 
tained this Eulo on the ground that as 
they did not enter appearance to oppose 
the appeal, the Court could not have in- 
tended to make an order for costs as 
against them. This position has not been 
maintained at the hearing and in fact^ 
could not be seriously urged. There is 
no rule of law that because a suit or ap- 
peal is heard ex parte, the successful 
Plaintiff or Apj)cllant is not entitle<^l to 
costs against the absent Defendant or 
Eespondent. The question, consequent- 
ly, arises whether the first two Defend- 
ants were properly included in the cate- 
gory of Respondents liable to pay tlje 
costs of the plaintiffs-Apiiellants. 

There is no dispute as to the principle 
applicable to cases of this character. Sec. 
35 of the Code of 1908 provides that 
costs of and incident to all suits shall bo 
in the discretion of the Court, and the 
Court shall have full power to determine 
by whom or out of what proiierty and to 
what extent such costs are to be paid and 
to give all' necessary directions for the 
purposes aforesaid*. It was stated by 
Mr. Justice Dwarkanath Mitter in the 
case of Sheo Dyal Tewarce v. Bishonath 
Tewaree (1), that the question of costs 
is the mo.st general question to be deter- 
mined in a suit. In fact, it is the only 
question over which the Court can exer- 
cise the largest discretion. This discre- 
tion, however, is to be exercised with 
special reference to all the circumstances 
of the case, including the conduct of the 
parties. The judgment of Lord Russell, 
C. J., in Bostock v. Ramsay Urban 
Cl) 9 W. B. 01 (63) (1808) 


at (2) shows that the Court is not 
confined to the conBidevation of the De- 
fendants’ ooni^uct in tjie actual liti^iation 
itself, but may also take into considera- 
tion matters which led up to and were the 
occasion of that litigation ; in other 
words, to look at tlie afitecedent conduct 
of the Defendants w;liich led to the ay- 
{Kirent necessity for tlie Plaintiifs’ in- 
stituting the suit. Tested from tliis 
point of view, the j'etitioners are in a 
situation of great difficulty. They ac- 
quired an interest in the tenure like’ the 
Plaintiffs; but while the Plaintiffs repu- 
diated the tenurg as fictitious, the De- 
fendants througliout conducted them- 
selves as if the tenure w^as genuine ; their 
conduct has thus lent sup])ort to the case 
of the tenant Defendants. It was open 
to them to appear at the trial and to state 
that they had no interest in the litigation, 
that there was no cause of action as 
against them, that they did not dispute 
the allegations of the Plaintiffs as to the 
fictitious character of the tenui’e and that 
they should consequently be discharged. 
That was not their attitude. Their con- 
duct aiitece<lent to the suit unquestion- 
ably enex)uraged and helped tlic tenants. 
We hold accordingly that the order for 
oosts^was properly made and that the 
Petitioners were rightly included in the 
category of Erespondents liable for pay- 
ment of costs to the Plaintiffs-ApiDellants. 

The Rule is discharged with costs. We 
assess the hearing fee at two gold mohurs. 
H. 0. 

(2) [1900] 1 Q. B. 357 (360). 
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19^4 V ‘ 

^ S ' |‘ Panchkari Dott 

f6, JuMe. , 

' f and ore. 

Confessiona^ retranted- Judge, if confined to the 
grounds for retractation — Criminal Procedure Code 
(Act V of 189S), aec IO 4 ., if applies to confessions 
recorded m Calcutta— Secs 1 (2\ IBB and 156 (3) 
— Indian Evidence Act (I of aec ^J^—Func” 

tions of Judge in applying section, where trial hy 
jury— Sec, SO, presumption*^ under, if applies to 
confession recorded in Calcutta —Law, if any, unde^ 
which the Presidency Magistrates'^ can record confes- 
sions -Duty of the Magistrate while recording con- 
fession— Circular order of the High Court, contra- 
vention thereof , if renders ^ihe pecord had— Duty of 
the Court in case of doubt — Deputy Commissioner 
of Police, Calcutta, ij has power of detention for 
unlimited period — Delay in producing prisoner, 
wishing to make a statement, before Magistrate, 
effect of. 

The two accused were arrested hy the 
Calcutta Police and made confessions 
which were recorded by two Honorary 
Presidency Magistrates. These confes- 
sions were subsequently retracted. 

Held — That in considering the ques- 
tion whether the confessions are ad- 
missible or not, a Judge is not con- 
fined to the grounds for the con- 
fessions as contained in the retractation, 
nor would the fact of putting forward some 
particular ground for holding the con- 
fession inadmissible relieve a Judge from 
looking into all the circumstances in order 
to judge whether the confession is admis- 
sible ot not. The duty of a Judge pre- 
siding ovet- a trial held with the aid of a 
jury is, under sec. 297, Cr. P. C., to pre- 
vent the production of inadmissible evi- 
dence whetficr it is or is not objected to 
by the parties. 

A Judge is not concerned with 
the question of the truth or falsity of the 
confessions , that is a matter entirely for 
the jury. He is only concerned with 


the question as to whether they are ad- 
missible in evidence. They will be ad- 
missible only if they are voluntary. If 
the Judge is satisfied as to the truth of a 
confession but doubts its voluntary 
character he is bound to exclude it under 
the law, though such rejection amounts 
to excluding truth from a Court of Justice. 

R. V. Mansfield (2), R. v. Scott (3) 
and Emperor v. Bhaoi Vedu (4) followed. 

Abbas Peada p. Queen-Empresr (1) 
referred to. 

, Sec. 164, Cr. P. C., inspite of the altera- 
tion that it has undergone by the amend- 
ment introduced by Act XVII I of 192S, 
docs not apply to confessions recorded by 
a Presidency Magistrate in the course of 
investigations held by the. Calcutta Police. 

To decide whether a confession is irrele- 
vant under sec. 24 of the Evidence Act, 
the Court will have to perform a three- 
fold function, viz., (a) to determine the 
sufficiency of the inducement, threat or 
promise as affording certain grounds, (b) 
tg clothe itself with the, mentality of the 
accused to see whether the grounds would 
appear to the prisoner reasonable for a 
supposition that is mentioned in the sec- 
tion, (c) to judge as a Court if the con- 
fession appears to have been caused in 
consequence of the inducement, threat 
or promise. 

Reg. V . Balv.\nt Pbndhabkae (10), Em- 
peror V . Muktiun Kumar (11), Queen- 
Empress V. Dada Ana (]2), Queen-Em- 
press V. Gharya (13), Ghatu Pramanik 
v: King-Emperor (14), Emperor v. 

i 

(1) I. L. R. 25 Cal. 736 : 8. c. 2 0. W. N. 484 
(1898). 

(2) 14 Cox. C. C. 689 (1881), 

(3) D. i B, 47. 

(4) 8 Bom. L. R. 697 (1906). 

(10) 11 Bom. H. C. R. 137 (1874). 

(11) i:C. L. B. 275 (1877). 

(12) I. L. R. 15 Bom. 452 (1889), 

(18) I. L. R. 19 Bom. 728 0894), 

(14) I. L, R. 28 Cal. 613 (1901). 
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Bhagi (4), Ashutosh Dutt v. King-Em- 
PBBOB (15) and King-Empbbok v. Bas- 
vANTA (16) referred to. , 

’ The section does not reqmre positive 
proof, as defined in see. 3, oj improper 
inducement to justify the rejection of the 
confession, the word “appears” indi- 
cating a lesser degree of probability than 
would be necessary if “ proof ” had been 
required. 

The true and generally recognised 
view is that a confession duly recorded 
by a Magistrate with the proper certi- 
ficate appended to it will be admitted in 
evidence subject to the provisions and 
restrictions contained in sec. £4, Evi- 
dence Act, under which a well-grounded 
conjecture , 'reasonably based upon cir- 
cumstances disclosed m the evidence, is 
sufficient to exclude the confession be- 
cause it would be idle to expect the ac- 
cused to prove the inducement, threat or 
promise, for in most cases such proof 
cannot be available. 

Held — That the presurhption under sec. 
60 of the Evidence Act did not apply in 
this case as the section speaks of confes- 
sions “ taken in accordance with law,” 
and as sec. 164 of the Code of Criminal 
Procedure had no application, there was 
no law under which the Presidency Magis- 
trates could record these confessions. 
They came before the Court without any 
presumptive force of their own and their 
admissibility must be judged as that of 
any other evidence adduced in the case, 

’A contravention of the circular orders 
of the High Court in recording confessions 
would not render the record bad if other- 
wise the confessions are voluntary. 

Held. on a oonaderation of the circum- 


fltances of the case— Tliot the grounds 
contained in the relractalions put forward 
by the accused were utterly unfounded hut 
there were circumstances in the case 
which made the Court hesitate to hold 
that they were not such as %hotdd he ex- 
cluded as coming within sec. iW of the 
Evidence Act and acting on the principle 
that in a case off doubt on the question 
of admissibility of dvidence when it is 
of such vital importance to the prisonen 
as 'their own confessions one Should rrdt 
hold them as admissible unless one is 
affirmatively satisfied as ,to th-eir vele- 
vancy. 

In order to ensure the voluntariness of 
a confession the Magistrates should ques- 
tion the accused with a view to discover 
whether he confesses voluntarily and This 
qyestioning must be in pursuance of a 
real endeavour to find out ' the object of it. 
This requirement is not satisfied by pitt- 
ing a few formal questions, but it does 
not also imply that there must always 
an enquiry as to the motive of the acestoed 
in making the confession. 

Thien Maung V. R. (19), Jogjjbam 
G-hose V. £ing-Empebor (20) and other 
cases referred to. 

Delay in producing before like 
trate prisoners who are wiping to IMm 
their confessions recorded exeats the 
value of the confessions. If a prisoner, 
wishes to make a voluntary statemeult, 
€he Police must produce him before U 
Magistrate and let him do it, whatever 
might be its character. Whether the 
statement is satisfactory or inoonsietent 
is not a question with which the^PoHoe 
are concerned. 

Held — That the questions and answers 
as recorded by the Magistrate while fe- 


Ii. A. eSUmoiSi- 
CVS) 96 0. W. N. SAXUBO. 

(»^ I. Ifc B. 96 Bam. 166 (1600). 


to) iX)t.ij.3.m{!Uoe). 
(p) 18 a, W. K. 669 (1906)> 
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cording the confessions did not afford ang 
student data for arriving at the conclu- 
skin that it wus voluntary- 
} -’A' Deputy Commissioner of Police, 
Vnloutta, has no power of detention for 
an unlimited jaeriod hy virtue of his being 
a Jwtice of the Peace, 

In the matter op Mahamad Bamjan v. 
Kinq-Emperob* referred to. 

The accused were charged with cons- 
piracy to forge Government currency 
.notes. The facts material for the purpose 
of this report will appear fully from the 
judgment. 

Mr. B. L. MtUdr, Standing Counsel 
(with Mr. A. K. Basu) for the, .Crown. 

Mr, H. M. Bose for Panchkari and 

Mahadeb. 

Mr. Ahani Ch. Banerji for Jiban. 

Mr. 'Nishith Ch. Sen for Haripada and 
Bepin. 

Kailash was not defended. 

Tie Judgment of the Court was as 
follows : — 

■ Mukebji. J. — The confession of the 
prisoner Jibankrishna Sircar was record- 
ed by the Honorary Presidency Magistrate 
Bai Bahadur Dr. Haridhan Dutt op the 
16th and the 16th December 1923. It was 
not retracted at any time during the com- 
mitment enquiry. In his statement be- 
fore the Committing Magistrate at the 
close of the enquiry on the 10th April 
19^4, the prisoner said, “ I have said 
whatever I had to say to Dr. Haridhail 
Dutt in my statement before him.” On 
the. 19th May 1924 a petition, purporting 
to, have been “filed by the prisoner and 
bearing that date, was put up before me, 
retracting the confession. 

, The* confession of the prisoner Hari- 
pada Mookerjee was recorded by the 
Honorary Presidency Magistrate Mr. S. 

*Pe«ided 18th Se^mher 192?. Upi9Porta4. 


N. Boy on the 13th, 14th and 16th De- 
cember 1923, On the 17th December 
1923, the plrisoner along with his co- 
accused' was put up before a Stipendiary 
Magistrate with a charge-sheet submit- 
ted on that day and the case was ad- 
journed to the 27th December 1923. On 
the last mentioned' day a petition pur- 
porting to have been written by Hari- 
pada on the 23rxi December 1923, on 
paper evidently supplied to him by the 
jail authorities was presented before the 
Magistrate, retracting the confession made 
and recorded as aforesaid. The 23rd of 
December was a Saturday and I am told 
that Saturday is the only day of the week 
on which prisoners in Jail are allowed to 
write letters. 

In the petiti ns of retractation most of 
the grounds alleged for the confessions 
amount to charges of ill-treatment, torture, 
threat and coercion of the vilest and 
most brutal character, directed against 
Inspector Hemchandra Lahiri, the 
chief investigating officer in the case. 
Having heard the evidence in the case 
and taking into consideration all the cir- 
cumstances disclosed therein, I have not 
the slightest doubt in my mind that these 
charges are unfounded. There is not a 
tittle of evidence in support of these 
charges; and no circumstances have been 
disclo.sed which might afford the remotest 
suggestion or inference of such conduct 
as having been likely on the part of this 
Police Officer; on the other hajid, the cir- 
cumstances which are proved in this case 
are utterly inconsistent with these charges. 
I most unhesitatingly .state that now-a- 
da vs no Police Officer whatever his na(ion>- 
ality or creed may be and however much 
he may happen to value his appointment or 
its emoluments would think of stooping so 
low as to resoif to means d the descrip- 
tion alleged for getting a notify from 
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an accused person. I cannot but think 
that the story of coercion which these re- 
tractations tell is a pure invention ; and it 
was really gratifying to find that not much 
use was made of it while this Police Officer 
was in the witness-box under jross-examl- 
nation and that the learned Counsel ap- 
pearing for the prisoners in the course of 
their arguments on the question of admis- 
sibility of the confessions made only the 
faintest allusion to the misconduct which 
the prisoners so graphically and emphati- 
cally portrayed in their retractations. 
These retractations are somewhat amusing 
too in view of the manner in* which acts and 
conduct on the part of the Inspector, 
which ultimately appeared to be the dic- 
tates of pure humanity or gentlemau- 
liness, have been sought to be miscon- 
strued and attributed to ulterior motives 
which must have been far away from his 
mind. It is unfortunate that the accused 
thought of resorting to these allegations, 
but I shall say no more of them as I dis- 
believe them in toto. 

In his petition of retractation referred 
to above Jibankrishna Sircar also makes 
a statement to the effect that he made the 
confession as tutored by the Inspector and 
as his mind was unhinged because the In- 
spector had threatened to send his wife to 
jail and ill-treat her. Haripeda Mooker- 
jee in his petition of retractation further 
suggested that he had been induced to 
make the confession on the promise that 
he would be made an approver. With re- 
gard to these matters, as rightly pointed 
out by the learned Standing Counsel, there 
is no proof on the record in the sense In 
which the word '* proof ” is defined in the 
Indian Evidence Act; and judging from 
the way in which the cross-examination 
of the Inspector was conducted it would 
seem that no vary special reliance was 
plaoed jupom them. In considering the 


question as to whether these confessions 
are admissible or not, I do not think. hoW- 
ever, that I am confined to the grounds 
for the confessions as contained lin these 
retractations ; nor do I think that it would 
be just to pin the confessing prisoners down 
to the allegations which Ihqy have made 
in the fond hope of exciting suspicion or 
sympathy in the mind of the tribunal. It 
is true, as the learned Standing Counsel 
has argued, that the grounds alleged by 
the prisoners themselves in their retracta- 
tions and sought to be made out by them* 
in cross-examination should be primarily 
examined. The question involving a 
state of mind of the prisoners themselves 
as being iue to circumstances within their 
special knowledge must be investigated 
from the point of view put forward by 
them ; but that does not mean that the duty 
qf the Court in deciding on the questiofi 
of admissibility of the confessions ends 
there. In fact, I am called upon first to 
decide whether the confessions are* ad- 
missible; the question as to the value of 
the retractations will only come in after- 
•wards. I may mention that one of my 
duties sitting as a Judge in a trial held 
with the aid of a jury is to prevent the pro- 
ductron of inadmissible evidence whether 
it is or is, not objected to by the parties. 
That is expressly laid down in sec. 297, 
Cr. P. C. ; and if that is so the fact that 
the accused puts forward some particular 
ground for holding that the evidence is 
•inadmissible would not relieve me of fny 
duty to look into all the circumstafices in 
order to judge whether it is admissible or 
not. !Not to speak of mch important 
pieces of evidence as confessions, even 
with regard to evidence of much less im- 
portant character which might «^uggest 
criminality or guilty knowledge on the part 
of the accused, the necessity on the part 
of the Judge to bear in mj^ the previsions 
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of sec. 297, Or. P. C. , has been emphasized 
in the case of d&bos Pada v. Queen-Em- 
press (1). • 

I am not concerned with the question of 
the truth or falsity of the confessions ; that 
is a matter entirely for the jury. I am 
only concerned with the question as to 
V^hether they* are admissible in evidence. 
If they are voluntary, they are admiseible ; 
of couise if primd facie they are false, in- 
consistent, improtnble or absurd that 
might suggest that they are not voluntary ; 
hut I can see none of these characteristics 
in these two confessions. The contents of 
these confessions therefore do not help me 
at all in determining the question one way 
or the other. On the other hand, Instances 
are not unknown — in fact they are not un- 
common in a certain class of cases — of 
voluntary confessions being absolutely 
false. If the present confessions were of 
that character, that is to say, they w’ere 
voluntarily made I would be bound to 
admit them in evidence and put them be- 
fore the jury, coupled with such direc-^ 
tions as 1 should think necessary as to 
their falsity, for appraisement of their 
worth. Again, even if I am perfectly 
satisfied as to the truth of a confession but 
I doubt its voluntary character, I am 
bound to exclude it under the law. It is 
trua that such rejection amounts to ex- 
cluding truth from a Court of Justice, but 
it cannot be helped. As Williams, J . . 
observed in R. v. Mansfield (2) : “ It is not 
becouse the law is afraid of having the 
truth elicited that these confessions are 
excluded, but because the law is jealous 
of. not having the truth.” The reason is 
well pu^ by Lord Campbell, C. J., in U 
V. Scott (3) that ” because under such cir- 

(t) L L. B. SS'OU. 786 1 B. c. S'O. W. If . 484 


oumstances the party may have been in- 
fluenced to say what is not true and the 
supposed confession cannot be safely acted 
upon.” In Emperor v. Bhagi Vedu (4) 
^aman| J., very correctly summarized 
the position thus : ‘ ' If upon weighing all 
the circumstances, the prisoner’s denial 
and the probabilities, it appears to the 
J udge that the confession has been impro- 
perly induced, no matter how true it may 
be. he is bound to exclude it.” 

The question as to the admissibility of 
these confessions may very well be dis- 
cussed from two distinct points of view : 
the first, relating to their voluntary 
character; and the second, as to the re- 
cords that have been made of them 

The second point may be dealt with first. 
It has been contended on behalf of the 
defence that the confessions were not re- 
corded in accordance with the provisions 
of sec. 164 read with sec. 364 of the Code 
of Criminal Procedure, and the require- 
ments of those sections which are of a 
mandatory character not having been com- 
plied with the records of the so-called con- 
fessions are inadmissible in evidence. In 
support of this contention reference baa 
been made to the amendments introduced 
by Act XVIII of 1923, and relianc/e has 
been placed upon the decisions in the 
cases of Jaynarain Lai v. Queen-Empress 
(5) and Queen-Empress v. Sagal Samba 
Sajao (6). It has been argued also that 
sec. 533, Cr. P. C., was never meant to 
cure defects of such serious character as 
appear in the present case and vjhich may. 
lead to far-reaching consequences. It is 
unnecessary to discuss the aforesaid deci- 
sions or the decisions in the cases of Queen- 
Empress V. Rajai Mia (7) and Queen-Em- 

(4) 8 Ban: L. B. 687 (UQQ. 

It 1«. B. 17 04l. aOfi^lWO). 

(g), J, (im> 

(7) I. li. B. 82 0a}. 817 (18^6). 
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press V. Bisram Bahaji (8) in so far as they 
purport to take a somewhat different -vdew. 
A Full Bench of this Court in the case of 
Queen-Empress v. Nilmadhdb Mitter (9) 
expressed grave doubts whether a non- 
compliance with the provisions of sec. 164 
read with sec. 364 of Cr» P. Code oould 
be cured under the provisions of sec. 533, 
Cp. P. Code. It is not profitable to enter 
upon a discussion of this question as I am 
of opinion that sec. 164, Cr. P. C., inspite 
of the alteration that it has undergone by 
the amendment introduced by Act XVlll* 
of 1923, does not apply to the confessions 
recorded in the present case. Sub-sec. 2 
of sec. 1 of the Code enacts that nothing 
contained in the Code, in the absence of 
any specific provision to the contrary, 
shall apply to the Police in the town of 
Calcutta. As observed in the Full Bench 
decision in the case of Queen-Empress v. 
Nilmaui ab Mitter (9) the only section in 
Chap. XTV of Act X of 1882 applicable to 
the Police in Calcutta was sec. 155. It 
is true that by Act V of 1898 a new sub- 
section, namely, sub-sec. (3) was intro- 
duced into sec. 156.’ That in my opinion 
has not made any substantial alteration in 
the state of the law. The Police investi- 
gation that took place in the present case 
was neithef an investigation in a non- 
cognizable case held under the orders of a 
Presidency Magistrate as contemplated by 
sec. 165, Cr. P. Code, nor an investigation 
into a cognizable case held under the 
orders of a Presidency Magistrate 
empowered under sec. 190, Cr. P. 
C., as contemplated by sec. 156, Cr. P. 
C. The Police investigation that took 
place in the {vresent case was not therefore 
an investigation held under Chap. XIV. 
Sec. 164, Cr. P. C., expressly refers to a 
record made by a Presidency Magistrate 

(B). I. L. R. 21 Bopi. 496 (1696). 

(9) I. L, B. 16 0»1. 696 (F. B.) (]1888). 


Of a confession made to him in the course 
of an investigation under that chapter or 
at any time afterwards before the com- 
mencement of the <rial. The section 
therefore is not applicable to the present 
confessions. It has been argued by Mr. 
Bose with his usual pertinacity and ability 
that there can be no conceivable reason 
for the legislature to have omitted to pre- 
scribe with reference to confessions made 
in the course of iifvestigations held by the 
Calcutta Police, those elementary and es- 
sential safe-guards which havie been so 
jealously provided for in other cases. I 
may say, I deplore the condition of things 
as they stand at JJresent ; but I am unable 
to hold that the section, in the way in 
which it is worded, can he taken to apply 
to the present confessions. I am clearly of 
opinion that even if the legislature meant 
to include the recording of all confessions 
to be governed by sec. 164, Cr. P. C., 
they have failed to express such intention 
in the terms they have used. It is inter- 
esting to note however that the forms used 
for recording these confessions are the 
printed forms, being High Court Criminal 
Form No. (m) 184 approved in letter 
No. 282, dated 2l8t August 1917, and 
headed as follows : — ” Form of recording 
Confessions or Statements, sec. 164 of the 
Code ’of Criminal Procedure.” These 
forma were also used by the Presidency 
Magistrates when the Code of 1898 was 
in force though sec. 164 of that Code was 
unquestionably not applicable to thdkn, and 
they have also been used in re«!ording the 
present two confessions. Why the legis- 
lators have permitted, this anomaly to 
continue is not for me to en>guire and I 
refrain from saying anyttiing further with 
regard to that matter. That ^hese forms 
have been supplied for the use of Presi- 
dency Magistrates fpr recording these 
confessions clearly suggests that it was 
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intended that they must not overlook the 
spirit of the salutary provisions contained 
in that section. Ip view of my conclu- 
sions as to the applicability of sec. 164 to 
the present case, the arguments based on 
the supposed defects in the recording of 
the confessions must fail. 

I now turn to the guestion of admissibi- 
lity of the confessions from .the point of 
view of their character as such. 

For this purpose' it is first of all neces- 
sary to refer to the provisions contained in 
sec. 24 of the Indian Evidence Act. Sec. 
24 runs thus : — 

A confession made by an accused per- 
son is irrelevant in a criminal proceeding, 
if the making of the confession appears 
to the Court to have been caused by any 
inducement, threat or promise, having 
relerence to the charge against the ac- 
cused person, proceeding from a person 
in authority, and sufficient, in the opinion 
of the Court, to give the accused |)erson 
grounds which would appear to him 
reasonable for supix>sing that by making 
it he would gain any advantage or avoid 
any evil of a temporal nature in reference 
to the proceedings against him.” 

There sure words and expressions in 
this section to which one must pointedly 
direct his attention in order to ooastrue 
t3he section. There occurs the word ” ap- 
pears ” ; the ” inducement, threat or pro- 
mise having reference to the charge 
against the accused person ” must pro- 
ceed from a person in authority, but 
nothing is said as to the person to whom it 
is to be directed; it is enough if such 
inducement, threat *or promise would in 
the opinion v>f the Court be sufficient to 
give the accused person grounds which 
would appear to the accused person (and 
not the Court) reasonable for supposing 
that by making the confessions he would 
gaMi an advantage or avoid an evil of ilb« 


nhture contemplated in the section. It 
will be seen therefore that the mentality 
of the accused has to be judged rather 
than that of <the person in authority. 
That being so, not merely actual words, 
but words aocopipauied by acts or con- 
duct as well on the part of the person in 
authority, which may be construed by 
the accused person, situated aa he then 
is, as amounting to an inducement, 
threat or promise, will have to be taken 
into account. A perfectly innocent ex- 
pression, coupled with acts or conduct 
on the part of the person in authority, 
together with the surrounding circum- 
stances may amount to inducement, 
threat or promise. In scrutinising a case 
from the point of view of sec. 24 of the 
Evidence Act the Coui’t will have to per- 
form a threefold function. It will have, 
ap a Court, to determine the sufficiency 
of th. inducement, threat or promise as 
affording certain grounds; it will have 
again to clothe itself with the mentality 
of the accused to see whether the grounds 
would appear to the .accused reasonable 
for a supposition that is mentioned in 
the section ; lastly, it will have to judge 
as a Court if the confession appears to 
have been caused in consequence of the 
inducement, threat or promise. The use 
of these vague expressions has been deli- 
berately made with the object of securing 
absolute fairness in the matter of admit- 
ting confessions in judicial proceedings. 
It ds indeed very difficult to lay down a 
hard and fast rule as to the sufficiency of 
the circumstances which would make the 
confession irrelevant under the provisions 
of thia section. Beported d^disions afford 
us little help in this direction. A study 
of the cases, bearing upon the question, 
which are too numerous to mention, 
would show that anything ranging be- 
tween the barest suspicion on the one 
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hand and absolule certainiy on tbe oiher 
has been held to be sufficient to satisfy 
the requirements of the section. In this 
connection reference may be made to Beg. 
y. Balmnt Pendharkar (l6), Emperor v. 
Mukhun Kumar (11), Queen-Empress v. 
Dada Ana (12), Queen-Empress v. Gharya 

(13) , Ghatu Pramamk v. King-Emperor 

(14) , Emperor v. Bhagi (4) and Ashutosh 
Duit V. King-Emperor (15). The true 
view seems to have been ’taken in the case 
of Queen-Empress v. Basvanta (16)’, 
where it was said that the section does not 
require positive proof (as defined in sec. 
3 of the Act) of improper inducement to 
justify the rejection of the confession; the 
word “ appears ” indicating; a lesser de- 
gree of probability than would be neces- 
sary if “proof” had been required. 
There is some diversity of judicial opinion 
on the question regarding the onus of 
proof as to the voluntary character of a 
conf ssion, viz., whether the prosecution 
will have to prove affirmatively that ‘it 
was voluntarily made or they should do 
so only in the even’t of a doubt arising in 
the mind of the trial Judge fsee for in- 
stance the observations of Parke B. in Ji. 
V. W arringham (17) and of Cave, J., in 
R. V. Thompson (IS)]. It is unnecessary 
to go into this matter, with regard to 
which there was for some time a diversity 
of judicial opinion in this country as well, 
for having regard to the wording of sec. 

24 of the Indian Evidence Act and .also to 

, » 

the {^resumption attaching to certain re- 
corded confessions, and arising under sec. 

(4) 8 Bom. L. B. 097 1906). 

(10) 11 Bom. H. 0. 8.^1371(1874'] 

(11.) Ijo! L. B. 275 at p. 281 (1877; 

(12) I. L. R. 16 Bom. 462 (v889). 

(.18) I. li. E. 19 Bom. 728 at p. 731 (1894)| 

(14) I. L. B. 28 Cal. 613 at p. 617 (1901)| 

(16) 26 0. W. K. 64 (1921). 

(1^ I. L. B. 26 Bom. 168S(1000). 

. (17) t Ban. 0. 0. 41lln (1861) 

(18) (1898^ (2. B. 12 atip. 17. 


80 of the Act, the true and generally re- 
cognised viet^ is that a confession duly 
recorded by a Magistrate with the pro- 
per certificate appended to it will be ad- 
mitted in evidence subject to the provi- 
sions and restrictions, contained in sec. 
24 ; that under the latter section a well- 
grounded conjecture, reasonably based 
upon circuntfstances disclosed in the evi- 
dence, is sufiQcienl to exclude the confes- 
sion, because it would be idle to expect 
the accused to prove the inducement, 
threat or promise, for in most cases such 
pro f cannot be avf^ilabJe. 

So far as ifiese confessions are coii- 
cernj^l, if -I am ri^^^lit in the view that I 
have taken, viz,, tbni sec. ]64, Cr. P. 
C., has no application to them, then 
there is no other law that I know of 
under which the Honorary Presidency 
Magistrates could record these confes- 
sions. Sec. 80 of the Evidence Act, 
speaking as it does of confesBions " taken 
in accordance with law/* does not apply 
to these confessions. They conie before 
the Court without any presumptive force 
of their own and their admissibility must 
be judged as that of any otJier evidence 
udduced in the case. Tlie Honorary 
Presidency Magistrates, 1 take it, would 
undoubtedly not have recorded the con- 
fessions unless they considered them as 
being voluntarily made ; but my duty is 
to investigate into the circumstances in 
order to ascertain whether the corifessions 
were voluntary. * 

In order to ensure the voluntariness of 
a confession the questioning of the accused 
before he makes the confesFjon forms a 
factor, the importance of which can sel- 
dom be overestimated. It h^as been en- 
joined in decisions of which the number 
is legion that the ]\Ja«gistrate must ques- 
tion the accused with a view to discover- 
ing whether the prisoner confesses yolun- 
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tarily, and this questioning must be in 
pursuance of a real endeavour to find out 
the object of it, the requirement not being 
satisfied by putting a few formal questions 
[Tinen Maung v. R. (19), see also Jog- 
jiban Ghose v. King-Emperor (20), R. v. 
Kadar Ghulam Mahmad (21), Emperor v. 
Jiubodhan (22) and Emperor v. Ragho 
Laya (23)] . Let us for a m6ment advert 
to the present confessions and see how 
they come to be recorded. With regard 
to thfe confession of tlie prisoner Jiban- 
krishna Sircar, his confession was re- 
corded on the 15th and 16th December 
1923. So far as the latter date is con- 
oernel the Magistrate is not sure thaA he 
put any qiiestions to the accused to ascer- 
tain whether he was making the confes- 
sion of his free will. His memorandum 
with regard to that date runs as fol- 
lows : — [“ Jibankrishna Sircar was 
brought to me by Earn Kritartha Misser. 
Head Constable (1. D. at 3-15 r.M. to-day 
when he continued to make his statements 
as recorded below. This was done at my 
office No. 81, Harrison Eoad, where 
none except Jiban and myself were pre- 
sent, the Police being asked to leave. ] 
The accused had been sent away the day 
before in the custody of the Pol icq. smd 
was produced by the Police again on the 
16th. It is clear that the Magistrate 
should have warned the accused and ques- 
tioned him. This he did not do and 
therefore there is nothing to show, nor 
does it appear that there was anything 
before the Magistrate to satisfy him, that 
the confession which the accused was 
making on that date w'as voluntary. It 
is dear that the statements made on the 

(19) 4 Or. L. J. 198 (1906). 

(20) 13 C. W. K. 863 (1909). 

(21) 8 Bom. L. B. 960 (1906). 

(22) 18 Or. L. J. 628 (1917). 

<29 18 Or. L, J. 781 ^017). 


16th cannot be received in evidence as 
having been voluntarily made. As for 
the part of the confession recorded on the 
16th December 1923, the questions and 
answers recorded by the Magistrate rttB 

f * 

in these terms : — 

“ Q. — Can you tell me the time during 
which and the places where you have 
been under the control of the Police? 

A. — was arrested at 162, Corn- 
wallis Street at 4-30 P.M., on 1st Decem- 
ber 19‘23, in the city of Calcutta. I was 
taken to my house No. 124, Musjidbaree , 
Street at 0 p.m. on Jst December 1923. 

I was sent to you from Lall Bazar lock-up 
at 11 A.M. on 15th December 1923 and 
after remaining in the Bankshall Court- 
house for sometime I came before 
you at about 2-30 p.m., when the Police 
left me. 

Q. — I have to explain to you that you 
are not bound to make a confession and 
if you do so it may be used as evidence 
against you. Are you still prepared to 
make a confession? „ 

A. — ^Yes, I intend to do so. 

Q. — You do so voluntarily? 

A.— Yes. 

Q. — You realise that I am a Presidency 
Magistrate and am recording your con- 
fession voluntarily made? 

A.— Yes. 

Q. — ^If you are prepared to tell me 
anything in connection with the case for 
which you have been arrested please do 
so in the form of a narrative.” 

(Then follows the nan-ative.) 

With regard to the first of these ques- 
tions the answer given by thd accused did 
not inform the Magistrate where the ac- 
cused had been between the 1st Decem- 
ber 1923 when he was arrested till he was 
produced at the Bankshall Police 

Court at 11-30 <1.11. «f itbe Idth. Could 
the Magistrate from answer in 
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what sort of custody he was during that 
time or whether he was in custody at all? 
If the Magistrate was to form %n opinion 
as to the character of the confession 
which the accused was about to malce — 
thift is to say, whether it \^as voluntary 
or not — ^he could, I venture to think, form 
none from this answer. The next ques- 
tion assumes that the accused' was ready 
to make a confession when^ he was pro- 
duced, a fact which the accused had not 
admitted till then ; and after warning the 
accused the question aims at ascertaining 
whether he is still prepared to make a 
confession. That is quite a different 
thing from trying to ascertain whether 
the confession was voluntary. The third 
question, if it is a question at all, pro- 
ceeds on the same assumption ; and it is 
more an assertion than a question. The 
fourth is objectionable as it shows that 
the Magistrate has already made up his 
mind to record the confession and as- 
sumes a knowledge on the part of the 
accused which assumption is wholly un- 
warrantable. The third and the fourth 
questions, moreovter, scarcely called: for 
an answer from the accused. The last 
question is hardly a question, being 
rather a direction given to the accused as 
to how he should proceed to make his 
statement. I am not at all satisfied that 
these questions and answers afforded the 
Magistrate any sufficient data for arriv- 
ing at his conclusions. It may be that^ 
there wqre other questions and answers, 
but even then I do not know what they 
were, and I am not prepared therefore to 
act upon the opinion of the Magistrate 
that the confession wews voluntary — an 
opinion tor which, it may be that he had 
ample justification. 

As to the confession of the accused 
Haiipada Mookerjee, the same was record- 
ed by the Magistrate Mr. S. N. Boy on 


the 13th, 14th and 15th of December 
1923. On the IBth December the ques- 
tions and answers recorded ran as fol- 
lows : — 

Q. — ^When were you first arrested by 
the Police? 

A. — ^I was arrested at 4 *a.m., on Tues- 
day, the 4th December 1923, in the town 
of Calcutta, 11,. Goalapara Lane. 

I was taken to Burtola Thana at 4 A.M.. 
on Saturday, the Ist December 1923. I 
was sent to you from Lalbazar Polity 
Office at 2 p.m., on the 13th December 
1923. 

Q. — Are you willing to make a state- 
ment voluntarily? 

'A.— Yes. 

Q. — You must know that any state- 
ment you might make might be used as 
eivtidenoe against you. Bearing this in 
mind, are you willing to make a state- 
ment? 

A.-— Yes, I am willing to make a state- 
ment. 

Q. — Are you implicated in any crime? 

A. — ^Yes, I am (then follows the narra- 
tive). 

The first question only enquires how 
many days before the accused had been 
arrested' and the answer gives him no 
idea where be had been during the inter- 
val, not even if be had been out on bail 
in the meantime or not. The second ques- 
tion wants to know from the accused the 
answer which the Magistrate will have to 
give on a consideration of the facts and 
circumstances; and the third question 
involves a warning, omitting the most im- 
portant information that he wai^ a Magis- 
trate, a fact which the accused must 
know in order to relieve him flf the in- 
fiuence, if any, under which he may have 
decided to confess. Tfie last question is 
useless for this purpose. 


40 
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[The memoratidurn relating to the 14th 
December 1923 runs as rfollows : — 

“ Before I began, I asked all Police 
Officers to leave my room and the room 
wks dear of all such persons. Tlie ac- 
cused 'was placxid in charge of a personal 
servant of mine. I again warned the ac- 
cused tliat he was not bound to make a 
statement and any statement which he 
.was going to make cnust be maxle voliui- 
.tarily. The accused said that he was 
making all statements voluntarily. 

14- 6-23. 

It is sufficient to say with regard to this 
memorandum tliaf the Magistrate did Tiot 
think it necessary to enquire where the 
accused had been since be had left tlie 
day before and it does not appear the ac- 
cused was told that he was before a 
Magistrate. The direction by the Magis- 
trate to make the statement voluntarily' 
is quite a different thing from question- 
ing him to find out whether he is making 
the statement voliintarilv v. it-* 

(24)]. 

[The inernorandum relating to llic 
'15tli December 1923 runs as follows 

“ Before 1 began to record tlje state- 
ment of the accused, I cleared the rooin 
of all Police Officers and men. The ac- 
cused was placed in charge of a' personal 
servant of mine. 

“ I again w^arned the accused that la' 
■was not bound to make a statement an<l 
anyc statement wdiich he w^as going to 
make must be nia<le voluntarily. 
accused said that he was making all state- 
ments voluntarily. 

1 5- 12-23.”] 

Similar observations apply to this 
memorandum as have been made, with 
regard tb the memorandum of the 14th. 
and further it is open to , this objectioji 
that it directs the accused to make the 
(24) L L. B. 2.Lah. 326 :(1921]L - 


statement voltin^arily. The Magistrate, 
in my opinion, wholly misunderstood his 
function in advising the accused as he 
seems to Lave done. An opinion formed 
by the Magistrate upon materials such as 
arc disclosed 'by the record that he madfe— 
and I do not know wliat other materials 
he may or may not have elicited in the 
course of his conversations with the ac- 
cused — is not such as I w-ould be justi- 
fied in acting upon as well-founded. I 
may say that I do not agree with the 
contention put forward on behalf of the 
defence based on the dictum of Roe, J., 
of the I'^atna High Court in the cases of 
Emperor v. Ragho Laya (23) and Em- 
peror V. Jiubodhau (22) that there must 
alw’ays be an inquiry as to the motive of 
the accused in making the confession — a 
dictum w^hich has not been approved of 
by the same Court in the cases of Em- 
peror V. Dewan Kahar (25) and 

Thibu lihogta v. Emperor (26) and 
the Full Bench decision in Ghirma 
Oraon v. R. (27), but it is clear 
to my mind that the questions put to the 
accused must be diiected to eliciting facts 
wliich will enable the Magistrate to 
judge of the character of the confession 
that the accused is about to make, and 
not merely repeat some set formulae 
w^hich the accused can scarcely appre- 
ciate, and merely ask him wdiether his 
confession is voluntary, a question which 
he will answer in the affirmative the 
* more readily the greater the influence, 
if any, tliat he may be labouring under. 

Punctiliousness and care in the record- 
ing of confessions being pf the utmost 
importance and it being essential that the 
Magistrate should satisfy himself in 

(22) 18 Cr. L. J. 623 (1917). 

(23) 18 Or. L. J. 721 (1917). 

(26) 24 Cr. L. J. 497 (1922). 

(26) 24 Or. L. J. 649 (1923). 

(27) 3 P. h. J. 291 J 11918] Pat. 67 (P. B.) 09W). 
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every reasonable way that the confession 
is made voluntarily, certain safe-guards 
have been provided in the shape of rules 
framed in 1917 by the Calcutta High 
Court for the guidance of the Magistrates 
and they were amended in ^919. These 
rules I am informed were issued to all 
Subordinate Courts including the Court of 
the Chief Presidency INIagistrate, Cal- 
cutta, in the shape of Agenda and Corri- 
genda to the Court’s General Pules and 
Circular Ofrders, CjTiminal. These rules 
run thus : — 

1. Where at any place or station there 
are present more Magislratos than one, 
confessions should in general bo recorded 
by the Magistrate specially selected for 
this purpose by the District Magistrate, 
or, failing such selection, by the Magis- 
trate senior in rank or class. 

2. Confession should be ordinarily re- 
corded in open Court during Court hours, 
I)rovided that if tlie Magistrate is satisfied, 
for reasons to be recorded in writing on tiie 
form of confession, that the recording of 
a confession in open Court should be 
liable to defeat ends of justice, the con- 
fession may be recorded elsewhere. 

3. The immediiate examination of an 
accused person directly the l^olice bring 
him into Court should be deprecated, 
and when feasible a few hours for reflec- 
tion in circumstances in which he cannot 
be influenced by the Police should be 
given him before his statement is record-, 
ed. 

4. During the examination of the ac- 
cused' and the record of his statement, 
unless in the opinion of the Magistrate 
the safe custody of the prisoner cannot 
otherwise be secured, Police Officers 
should not be present. In particular the 
Police Officers concerned in the investi- 
gation of the case or in the arrest or 


production of the accused should be et- 
cluded. ^ 

6. When the accused produced, the 
Magistrate should ascertain when and 
where the alleged offence was committed 
and by questioning the accused should fur- 
ther ascertain when an<l»wherc the ac- 
cused was first placed under Police ob- 
servation, control or arrest. 

6. The Magistrate should next ques- 
tion the accused in oixier to ascertain 
whether he is about to speak voluntarily. 
It should be made clear to the prisoner 
that he is free to speak or to refrain from 
speaking as he pleases,, and he should bo 
warned that if lie chooses to s])eak, aiij- 
thing lft3 says will be used in evidence 
against him. 

7. When, iijion questioning the prisoner 
and from observation of his demeanour, 

, the Magistrate has reason to believe that 
the prisoner is speaking or is about to 
speak voluntarily, the Magistrate should 
then proceed to record his statement. 
While carefully iVvoiding aaiy thing ip the 
nature of cross-examiriatioii the Magis- 
trate should endeavour to record his 
statement in the fullest detail, and to this 
he may pro^ierly put such questions, not 
being leading questioriB, as may be 
necessary to enable the prisoner to state 
all that he desires to state and to enable 
the Magistrate clearly to understand his 
meaning. 

It wdll be seen that els. ( 3 ) and (3) of 
the said rules were ignored in this ’case 
by the two learned Magistrates. One of 
the learned Magistrates admitted not 
having any knowledge oPthe rules and the 
other was not asked about them>, but tlie 
way in which he too proceeded can only 
be attributed to his ignorance erf them. 
A contravention of the Circular Orders 
deplorable though it is, would not, how- 
ever, render the record bad if otherwise 
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r am satisfied that the confessions were 
voluntary. In the oj.8e of The Publtc 
Prosecutor v. $arahu Chennayya (28), it 
was held that the non-compliance with 
an order of Government as to the for- 
malities to be observed in recording con- 
fessions does* not render the confession 
inadmissible in evidence and the Court 
has to determine whether the confession 
was voluntary. But at *the same time 1 
must say that when the proper precau- 
tions and safe-guards have not been taken 
in making the record, I am not prepared 
to place implicit reliance upon the re- 
collection or opinion of the Magistrates, 
for to do so would be to surrender my o» n 
judgment to theirs. The positien would 
have been quite different if the confes- 
sions did not stand before me divested of 
the presumption under sec. 80 of tlie 
Evidence Act and had been duly record; 
ed under some provisions of the law 
at any rate if 1 was able to hold that all 
proper precautions had been taken in re- 
cording them. 

Leaving then out of account the opi- 
nions which the learned Honorary Magis- 
trates formed as to the voluntary chaiac- 
ter of these confessions and taking tlie 
confessions stripped of a presumption 
which would attach to them if .they had 
been recorded under any provision of law, 
let us examine the situation in the liglit 
of the circumstances which appear ujxui 
the evidence. These circumstances may, 
for' the sake of convenience, be noted 
down dhtegorically : — 

1. By the 8th of December 1923, both 
the prisoners hed finished making their 
statements before the Police, and in fact if 
1 appreciate the evidence correctly, both 
were re%dy from before that date to have 
their confessions recorded. Jiban’s state- 
ment had been finished by the 6th Decem- 
mt I. L B. 38 Mad. 413 (1899). 


ber and his confession was recorded on the 
15th and 16th December. Haripada’s 
statement bad been finished on the 8th 
December and his confession was recorded 
on the 13th, 14th and 16th December. 
This delay in placing the prisoners before 
Magistrates for having their confessions 
recorded has been accounted for by In- 
spector Lahiri by stating that a day or 
two was taken up in consulting legal ad- 
visors and) .the rest of the period was 
wasted in an endeavour to get hold of 
Magistrates who would do the work. He 
has graphically described the difficulties 
he experienced ‘and how ho tried stipen- 
diary Magistrates first and failing to get 
one who would take up the w'ork, he went 
from door to door to avail of the services 
of Honorary Magistrates. The explana- 
tion to my mind is jierfectly true and the 
state of affairs perhaps lamentable. But 
I do not understand why legal advice has 
to be taken in the matter at all ; for I am 
not aware that there is any option in 
the matter or justification to withhold 
from a prisoner an opportunity to make 
bis statement before a Magistrate when 
be has expressed his willingness to do so. 
It has been observed by this Court on 
more occasions than one that the Police 
have nothing to do with the question whe- 
ther a statement was satisfactory or in- 
consistent, and if a prisoner wishes to 
make a voluntiaay statement the Police 
must produce him before a Magistrate and 
let him do it whatever might be its charac- 
ter. Delay in producing prisoneis who are 
willing to have their confessions recorded 
has been always held; to affect the value of 
the confessions [EmperoY v. Noni Gopal 
Dutt (29)] and that is so because of the 
principle that such confessions cannot 
safely be regarded as voluntary. As 1 
have said the delay is deplorable ; and the 

(29/ 16 0. W. N. 593 (1911). 
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tact remains that for eight days at least 
in the case of one prisoner, and for four 
days at least in the case of the other the 
recording of the confessions was delayed. 

2. The prisoners were in the custody of 
the Police, Jiban from the let December 
1923 and Haripada from tJie 4th December 
1923, until they were produced before the 
Magistrates for recording their confes- 
sions. According to the evidence of In- 
spector Lahiri the accused persons used 
to be taken to the Deputy Commissioner 
of Police for being present at the “ Re- 
ports ” and for tliat purpose were in or 
near his office for about three hours every 
day, thereafter such of them as were je- 
quired to accompany the investigating 
Police Officei-6 for the purpose of pointing 
out places or other similar purjioses were 
sent out in their company and on their 
return all together were sent to the Lai 
Bazar lock-up where they remained during 
the night. A question has been raised as 
to the legality of this custody. On a con- 
sideration of relevant provisions of the 
Calcutta Police i^ct (Bengal Act V of 
1866), I am disposed to take the view that 
there is no power of detention for an un- 
limited period such as is claimed on be- 
half of the prosecution in the Deputy Com- 
missioner by virtue of his being a J ustice 
of the Peace. It is said that it is under- 
stood generally that there is such a power, 
there being, in fact, no limitation pre- 
scribed anywhere, and sec. 61 of the Cri- 
minal Procedure Code not being applipa- 
ble tO'the Calcutta Police. That no doubt 
is so, but 1 am aware that in the matter 
of Mohamed Ramjan v. King-Emperor* , 
Walmsley, J., held a detention under 
similar circumstances as improper, pre- 
sumably on the ground that no such 
Unlimi^ power exists. So far as 


the present case however is concern- 
ed, I do n^ot think there was any 
such detention as would justify nie in 
drawing an inference against the prose- 
cution on that account. It is true that 
illegal or improper detention by the Pdlice 
has always been held as vitiating a con- 
fession and has in some cases been held to 
lead to a presumption that there was ill- 
treatment. In this connection reference 
may be made to the cases of Queen-Em- 
press V. Sagal Samba (6), Queen-Empress 
V. Narayan (30), Mobaraka^ v. Hing- 
Emperor (31), Amir Khan v. King-Em- 
peror (32), Jogjiba^i, Ghose v. King-Em- 
peror (20), R. v. Gobardhan (33), R. v. 
Mohabir (34) and R. v. Appabin Bapu 
(35). I am however unable to assent to 
the proposition so broadly suggested by 
Candy, J., in the case of Queen-Empress 
V. Narayan (30) that pressure was to be 
presumed from Police custody, where he 
observes ; “ Is it reasonable to suppose 
that during all that time (meaning the 
period of custody) no pressure was put 
upon the accused by the Police to induce 
them to confess? ” I am unable to hold 
also that the custody and detention in the 
present case was of such a character as 
Would lead to such a presumption. Were 
it necessary for my purposes to rest my 
decision on the question of legality of this 
detention, I would have felt inclined to 
reserve the question as a point of law for 
decision by a larger Court. 

3. The confessions were recorddd with- 
out proper safe-guards in the shkpe of com- 
pliance with the statutory rules fradned 

(6) I. L. B. 21 Cal. Q4& at p. 660 (1898). 

(20) 13 0. W. N. 862 (1909). » 

(80) I. L. B. 26 Bom. 648 at p. 647 (1901). 

(31) 28 0. W. N. 886 (1919). 

(32) 7 0.,W. N. 467 (1902). “ 

(33) I. L. B. 9 All. 628 (188?). 

(84) 1. L. B. 18 All. 78 (1896). 

(36) 1 Bom. L. B. 867 (1898). 


* Dooided 18tli September 1922. Unreported. 
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by this Court. They were recorded part- 
ly in open Court and partl;^ii\ the ] private 
residences of the Magistrates without any 
safiicient grounds for doing so. More- 
over there was no time given to the pri- 
Boners to reflect. 

4. The confessions were recorded piece- 
meal, the prisoneri^ being during tJie in- 
tervals in Police custody as they were be- 
fore. This, in my opipion, is to be seri- 
ously deprecated. Once a prisoner has 
begun to confess, he places himself in a 
position fiom which it is difficult for him 
to extricate himself, and thereafter the 
Blightest hint from Iris prosecutor is suffi- 
cient to induce him to say anything and 
everything that may suit the prosecution. 

5. The questions ])iii io the prisoners and 
the warnings given to them in my opinion 
W'ere not at all sufficient as I have indica- 
ted above, 

G. Since their arrest and prior to the con- 
fessions, the prisoners were pnictically all 
alojig in I’olice custody, and that for a. 
Bufliciently long period. During this long 
peidod they w^ere very often in the com- 
pany of Police Officers and it is idle to 
expect that the Police Officers w^ould be 
able to tell us exactly all the conversations 
that must have taken ]>lace between them 
and the prisoners during the same. • 

7. It is admitted that rebukes were ad- 
ministered to one of the prisoners at the 
time of the search. These rebukes, it is 
true, were not olijectionable for the par- 
ticular purpose for which tliey were ad- 
ministered; but their effect might linger 
on the mind of the prisoner and lead him 
to believe that unleSs he confessed the con- 
sequencxis fiiight be serious. 

8. Twice at '^Icast the prisoners were 
taken to thft barracks attaclied to the quar- 
ters of the investigating officer, and kindly 
treated to dinner. Tliere may be nothing 
really objectionable in this ; but it un- 


doubtedly creates a feeliiig of obligation 
in the mind of the accused. 

9. Some law books, including a copy of 
the Criminal Procedure Code, which ad- 
mittedly contains ]n'avisi()ns relating to 
the granting of, pardon to approvers, were 
given to the prisoners to study, though I 
am prepared to believe it Avas given with a 
perfectly genuine desire that they should 
know’' all the consequences of making con- 
fci'sions. Pcsults indirectly attained in 
.similar circumstances wdthoul precautions 
being taken to remove the impression 
created in the mind of the prisoner have 
hometimes been treated as results of in- 
ducement f/?. V. Boswell (36), R. V. Black- 
burn (37) and /?. v. Dinglcy (38)]. 

JO. TJie hvo co-iiccusc'd Xilmadbab and 
ijalit who w'ere sul)sequent]y made ap- 
pr()\ers and wJio, judging from wliat took 
place afterwards, it is difficult to believe 
(lid not know from liefore that they would 
be made such, were not segregated from 
tliese prisoners and had been together in 
the lock-up for several nights. 

11. Eadharani Dasi, the w’ife of Jiban- 
krislma Sircar, was arrested on the night 
of the 1st December; and although the 
Deputy Commissioner of Police had. and 
if I may say so, very rightly in the exer- 
cise of his discretion, made up his mind not 
to proceed against her within a day or tw^o 
after her arrest, she was kept on bail and 
her surety had to apijear every day before 
the Police ; and in jDoint of fact Eadharani 
l^asi has not yet been formally discharged. 

12. It was suggested by the defend that 
the co-accused Mahadeb was put up before 
the Honorary Presidency Magistrate Mr. 
(jf. C. Mandal on the 15tli December, that 
he w as then asked to be made an approver, 
that the learned Magistrate having told 

(86) 6 Cftv. & M. 684. 

(87) 6 Cox. 883 (1868). 

(86) 1 0. & K. 637 (1846). 
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him that he had nothing to do with that 
matter, Mahadeb refused to make a con- 
fession and was sent to jail-imfat at his 
own request. It was suggested that two 
days after when he appeared again he ex- 
pressed un willingness to confess. This, 
as I have said, is only a suggestion ; but 
it is not possible to verify it as the learned 
Magistrate lias, I am informed, no recol- 
lection of the matter at a}], and the re- 
cords relating tliereto are not available and 
could not be traced. 

13, There was an epidemic of a desire 
to confess such as woyld suggest a race 
foir a pardon wliich not uncoinmonly 
occurs in this country wlum a number of 
{lersons are suspected ol an offence and 
some of whom have already coJifessed and 
are being taken out for v(‘riticatioii. 

Each one of these circumstances may^ 
be susceptible of an ex])1aiiation and some 
indeed are capable of satisfactoi y explana- 
, turns ; but the cumulative effect of all tiiesc 
circumstances throw a cloud of distrust 
over the confessions ^ siiOicicnt to bring 
them within the purview of sec. dJ of the 
Evidence Act. 

The learned yianding Counsel lias urged 
that so far as diban's confession is con- 
cerned, he never tJiought of j-etracting his 
confessions during tlie long periui from 
thf^ i5th December to the JOth April during 
wliich he was in jail custody, that far 
from ropudiatinu his confession or resil- 
ir’ig from it, lie referred to an<l stuck t^o 
it even, on the lOtli April on which date 
he was examined before tlie Committing 
Magistrate, tliat he only retiacted the 
confession in this Court onlv two days 
before the trial commenced. 1 have taken 
these facts seriou^sly into my considera- 
tion ; but I am not satisfied, having regard 
to the position w^hicb his wife still occu- 
pies that any very groat weight should be 
attached to bis failure to retract the con- 


fession earlier 11, an Lc has ilenc. With 
reference to tlic oonfcHfimi o[ Tlariiiiwla. 
he learned Rtandinc Counsel has ursccl 
tnat he did not retract his confession on 
the 18th December when he was placed 
before the Maf(istrate, but filed on the 
26th, which was the next date that ho 


appeared before liim , a petition of retrac- 
tion purportinc to have been dated tho 
23rd. It is si^niifjcant, however, tliat on 
the 18tli the two a]ii>rovors were also 
placed bcRu-e tin, M:id.sh‘a(e alon^' vv’itli 
him, and jiidf,nnff from tlio wordiii// of (lie 
petition tliat was filed on tliat day on 
behalf of the pro.secutiun for so^rc^atiiiff 
them from llie olhei- aeciise,! on t'le <jroiiiul 
tliat (liey lu.d made full disclosures in 
their eonJessions, llaripaila eamiot bc 
blametl if he waited to see whether lie 
would be lucky enoiinj, u, |,e made an ap- 
prover. Tt mav lie surmised that wlien 
he found tliat the choice liad fallen on 
Niluuwllial) aiul JjaJit he hastened to re- 
triiet his confession. , 


My fmdinns therefore are that the 


giouiuls eonlaiiied in (lie retractafions put 
forward by tlie tvio prisoners are utterly 
unfoimde<l and untrue, hut that tliere are 


ciCumstances in the ease Mliich make me 
hesitaty to liold that they arc not such as 
should he exehuled, as comiiii; within sec. 
24 of, the Tiiaideiico Act ; and aotinjf on the 
principle that in a case of doubt on tlie 
question of admissibility of evidence when 
it is of such vital importance to the 
pii-.unci^ as their own confessions, one 
should not hold them as admissible un- 
less one is aflirmatively satisfied us to 
their relevancy — a principle ujion which 
rarko. b., proceeded in the case of It. v. 
U arriiKjhaiii (17) and as it is the duty of 
the prosecution to prove that the confes- 
sious were voluntarily made as was laid 
down in the case of Asutosh Dutt v. King- 
(17) 2 Den. 0. 0, 447n (1861). 
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Emperor (15) and they hajre failed to do 
so, I rule the confessions out as irrelevant. 


D. N. S. 


[CRIUINALCRBVISIONAL JURISDICTION.] 
Rkv. (Mis?) No. 104 of 1924. 


SnOBAWABDT, J. 
Muksbji, J. 
1924, 

4, November. 


Qolam Bari Gazi, 
Petitioner, 

• V. 

Yar Ali Khan, 
Opposite Party. 


Criminal Procedure Code (Act V of 1898), secs. 
S63 and 6S6 — Transfer hy High Cowrt on the appli- 
cation of compla’kiant—^Ma^istrntds note on record 
of deposition of roitness giving rise to ground for 
transfer. • 


Where in recording the evidence of a 
witness for the prosecution the Magistrate 
made a note to the effect that the witness 
faltered and it appeared from his demea- 
nour that he had not told the truth and the 
complainant moved the High Court for a 
transfer of the case : 

Held — That it was desirable that the 
case should be transferred to some other 
Magistrate. 

This was a Kule granted on the 9lh 
September 1924 on an application ma^de 
by the Petitioner for the transfer of the 
case under sec. 323, I. P. C. , |>ending 
before Babu S. Banerji and M. H. Alum, 
Bench of Honorary Magistrates at Alipur, 
to the file of some other competent Court 
for trdal. 

The facts of the case as stated 
in the petition were as follows : — 
On the complaint of the Petitioner 
above-named the Opposite Party was 
summoned under sec. 323, 1. P. C., by S. 
M. Morshed, Deputy Magistrate of Alipur, 
and the case was subsequently transferred 
to a Bench of Honorary Magistrates. 
Then the case was adjourned on several 


occasions either at the instance of the 
prosecution or the accused. On 30th July 
1924 cross-examination of the complain- 
ant and prosecution witnesses Nos. 2, 3 
and 4 was finished but the learned Bench 
Magistrates ord'ered that the examina- 
tion of the prosecution witness No. 1 
should be expunged from the record, as 
the latter could not attend Court owing to 
his illness. This was done inspite of the 
complainant’s prayer for a day’s time only 
to produce the witness. During the 
cross-examination of the prosecution wit- 
nesses tlie learned Magistrates remarked 
against the veracity of prosecution wit- 
ness No. 2. The complainant thereupon 
iiKwed the learned District Magistrate of 
24-PargiU3as for transfer of the case to 
some otlier Court, and the learned Addi- 
tional District Magistrate of 24-Pargana8, 
Mr. K. B. Das Gupta by his order, dated 
the 29th August 1924, held inter alia, 
“ The learned Magistrates have not acted 
improperly or illegally in any way and their 
explanation should fsatisfy the Petitioner 
(complainant) that their remark was con- 
fined to witness No. 2 only. The Peti- 
tioner has, in these circumstances, no 
reasonable cause for apprehension in 
his mind. The case, a simple one, is al- 
ready very old and there have been 17 
adjournments already and both parties 
unnecessarily harassed .... The peti- 
tion for transfer is rejected.” On Srd 
September 1924 the learned trying Magis- 
'.tratea fixed 10th September 1924 for 
argument and orders. On the 9th Sep- 
tember 1924, the complainant moved the 
Hon’ble High Court and a Rule was 
issued why the case should not be trans- 
ferred to some other Magistrate. 

The learned Additional District Magis- 
trate submitted an explanation, the 
material portion of which was to the fol- 
lowing efleot : — “ It would appear from 


(10) 26 0. W. N. 64 (1221). 
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the explanation of the trying Magistrates 
that they did not act illegally or irregu- 
larly and their action could not raise any 
apprehension in the Petitioner’s mind 
that he would not get substantial justice. 
It is a petty case, which has protracted 
for a long time. The Petitioner has 
been granted too many adjournments 
including several which we're not justi- 
fied ” 

The learned Bench Magistrates in 
their explanation to the Hhn’ble High 
Court stated inter alia that the case was 
a petty one and fixed for argument only, 
the complainant was guilty of laches all 
through and had been granted sufficient 
adjournments, that the trying Court 
penalised both prosecution and defence 
for their laches, that as regards the 
veracity of prosecution witness No. 2, 
the learned Magistrates say in their ex- 
planation that they embodied its remark 
as enjoined under sec. 363, Cr. P. C. and 
that no exception was taken by prosecu- 
tion to that and the learned Magistrate 
also drew the attention of the Judges to 
the delay in moving for^transfer. 


remark which was noted in the deposi- 
tion of P, W. No. 2 by a reference to the 
pitmsions of secx 363, Cr. P. C. That 
section no doubt empowers a Magistrate 
to record such remarks, if any, as he 
thinks material respecting the demeanour 
of such witness whilst under examina- 
tion. The remark in question is in these 
words : — ‘ ‘ The witness .falters and from 
his demeanour iji appears that he has not 
told the truth.” It .is clear that so far 
at any rate P. W. No. 2 is concerned, 
the witness has been altogether disbelieved 
by the Magistrates and they have taken 
the trouble of recording the fact while 
recording the deposition of the said wit- 
ness. This in our opinion is a matter 
which E&ust be taken into consideration 
in determining whether the case should 
go on before the Magistrates any longer. 
We think that on the whole it is desirable 
•that the case should be transferred to the 
file of some Magistrate other than the 
learned Honorary Magistrates who have 
.dealt with it, and we order accordingly. 

The Eule is made absolute. 

S. C. M. 


Babu Radhikaranjan Guha for the 
Petitioner contended that having regard to 
the circumstances the complainant had 
reasonable grounds of apprehension in his 
mind. 

Babu Narcndra Nath Chaudhury for 
the Opposite Party contended (o) that 
complainant could not ask for a transfer, 
(b) the remark as to prosecution witness 
No. 2 was justified under sec. 363, Cr. P. 
C., and tRe trying Magistrates could not 


PRIVY COUNCIL. 


[Apfbal fbom Bombat.] 


Lord Dunedin. 
Lord Carson. 

Mb. Ameer Ali. 
1924, 

Heard, 19, 20, 22, 

23 and 2rt, May. 
Judgment, 26, June. 


Nat.^k Vajesingji 

JoRAVAKSlNOJi and 
ors., Appellants, 

V. 

The Secretary of 
State for Ind.ia 

IN OouNpiL, 
Respondent. 


only note the demeanour but also note 
down their remarks on the demeanours. 

The Judgment of the Court was aa 
follows : — 

The learned vakil appearing on behalf 
of the Opposite Party seeks to justify the 


Ceuion of teiritory by treaty— Act of State — 
Reservation of proprietary right of eubjecti, if «n- 
forcible in Court by latter — Subsequent 'Mcognitimi 
of right by new Government ^ necessity to prove^ 
OniLS—PlBadings— Government^ if has to plead 
Act of State General proclamation to uphold 
e,vi8ting rights^ if gives sul^eats right to enforce 
treaty and kabulijrat, exchange of^ if im- 

41 
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porU confmnent of farming or proprietary right-- 
'Oo8t9— Arrangement of recorder duty of solicitor 
as to 

€ 

When a territory is acquired hy a 
sovereign state for the first time that is 
an Act of State. It matters not how the 
acquisition has been brought about. It 
may be hy cePnquest, it may be by cession 
following on trqaty, it may be by occuya-‘ 
tion of territory hitherto unoccupied by a 
recognised ruler . , The result, in all 
cases, is the same. Any inhabitant of the 
territory can only maUc good in the 
municipal Courts established by the new 
sovereign such rights as that sovereign 
has, through his, officers, recognised. 
Such rights as he had under the rule of 
his predecessors avail him nothing, hi ay 
more, even if in a treaty of cessioit-it is 
stipulated that certain inhabitants should 
enjoy certain rights, that does not give a 
title to these inhabitants to enforce these 
stipulations in the municipal Courts. 
The right to enforce remains only with 
the High Contracting Parties. 

Secbktary of State for India v. Bai 
Rajbai (1), Secretary of State fob In- 
dia V. Kamachee Bo ye Sahara (2) and 
Cooke v. Sprigg (3) referred to. 

A general proclamation by the new, Gov- 
ernment that existing rights would he 
upheld does not confer on the* municipal 
Courts the right to adjudicate as upon 
rights which existed before the cession. 
It can in any case never prevail against 
exact determinations in individual cases 
made upon investigation, e.g., in this in- 
stance, that the Naik Appellants were not 
entitled to hereditary rights but might 
he continued as lease-holders so long as 
they bhhaved themselves. 

Q) L. R. 42 I. A. 229 : c. 19 0. W, N. lOSfJ 
(1916). 

(2) 7 M. I. A. 476 (1869), 

(3) [1899] A. C. 672, 


Sboy. op State fob India in Council* 

Once cession is admitted, the onus is 
cast on the claimants to show acts of 
acknowledgment which give them the 
right they wish to be declared. It is not 
necessarjf for the Government to take the 
plea of Act of State. 

The mere fact that the document of 
title held by the Appellants was called a 
potta and that they executed a kabuliyat 
in similar terms is not conclusive of the 
question of whether they were mere 
lease-holders , i.e., farmers of revenue, or 
were true proprietors paying a jamma- 
bundi to the overlord, for the term potta 
might quite appropriately be used for the 
instrument fixing such janiiuabundi. 

Animadversion.^ by the Judicial Com' 
mittee on the confusing arrangement of 
the records, which, had the Appellants 
been successful, their Lordships would 
not have hesitated to penalise by dis- 
allowing in toto the solicitors’ fee for 
perusing the record. 

These were consolidated appeals from 
three decrees, dated the 17tli January 
1917, of the High Court at Bombay, which 
affirmed decrees, dated the 24th February 
1913, of the District Judge of Ahmeda- 
bad. 

The Appellants instituted the suits 
against Government for, inter alia, decld' 
rations that they held the lands in suit 
as proprietors and not .as lessees or other- 
wise as tenants from Government. 

They claimed that they and their ances- 
tors had respectively held the lands as 
proprietors for two centuries, Brst under 
the Mahrattas and then under the British 
rule. 

The three estates in suit were situated 
in the Fanch Mahals and were known as 
Tanda, Chandwana and Katwada. 

In 1852-53 the Pa>nch Mahals formed 
part of the estate of the Maharaja Scindiaf 
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who in that year gave a 10 years’ lease ?o 
the E. I. Company. Before the expiry 
of the term, viz., in December 1860, 
Scindia ceded the Panch Mahals to the 
British Government in exchange for other 
lands of equal value elsewhere. 

The pottas which had been granted ex- 
pired in 1863, and were renewed from 
time to time until the completion of the 
survey of the District in 1880. In 1881 
Government decided that the Naiks 
should be offered leases for 20 years on 
certain terms as to quinquennial in- 
creases of rent and othenwis© and the 
Naiks remained in possession on the 
terms therein stated for the said period. 
Prom time to time the Naiks preferred 
petitions that they should be ‘‘ restored 
to their proper and rightful rank of 
Talukdars,” and in 1902, after enquiry, 
Government conveyed to them the deci- 
sion that although there was no objection 
to the Appellants being addressed as 
“ Talukdars ” yet that the nature of their 
tenure was that of lease-holders. 

On the expiry of the 20 years’ term of 
the Naiks’ tenancies Government decided 
to offer them estates for a further term of 
15 years. 

The Naiks refused to entertain this 
offer and gave notice of their intention to 
bring suits for the declarations mention- 
ed above. The suits were instituted on 
the Gth November 1908 and were dis- 
missed by the District Judge by decrees 
passed therein on the 24th February 
1913. The Plaintiffs appealed and their 
appeals were heard by a Bench of the 
High Court consisting of Scott, C. J. and 
Beaman, J., who on the 17th January 
1917 delivered judgment and passed de- 
crees affirming those of the District 
Court. 

The learned Judges consider^ that 
the ruling in Secretary of State fot India 
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V. Bai Eajbai (1^ was applicable to the 
case. Accordingly they (lisiwsed of the 
appeals on the documents hearing dates 
subsequent to the cession of the Pancli 
Mahals to the British Government. They 
concurred with the District Judge’s con- 
clusion on the evidence that the Plaintiffs 
bad failed to prove that they were pro- 
prietors of the said estates or had long 
possession in that character, and they 
dismissed the appeal. 

'Messrs. A. M. Dunne, K. C. and* 
Parikh for the Appellants. 

Sir Geo. Lowndes, 1\.,C. and Mr. Ken- 
worthy Brown for the Ecspondent. 

Their Lordships’ Judgment was deli- 
vered by 

LoED Dunedin. — In these consolida- 
ted appeals the three Naiks of Tanda, 
Chandwaina and Katwada respectively, 
sue the Indian Government for a declara- 
tion that they are proprietors of the whole 
lands in the Talukas belonging to them 
and that they are not bound to accept a 
lease of the same in the terms offered! to 
them by the Government in 1907. They 
admit that they are bound to pay a 
jammabundi or revenue contribution but 
contend that there the right of the Gov- 
^Irnment of India ends. Their dlemand 
was refused by the District Judge and his 
judgment was confirmed on appeal by 
the Higli Court. 

The lands in question are situated* in 
Panch Mahals and, previously to * 1860, 
were in the domain of Scindia of 
Gwiailfior.. On December J2th of that 
year Scindia ceded this territoi-y, to the 
British Government by a treaty of which 
Art. 3 is as follows : — ^ 

“ The Maharaja transfers' . to the British 
Government in full Sovereignty the whole 
of His Highness’ possession in the Panch 
(1) L. E. 42 I. A. 229 : s, o, 19 0, W.'N. 1087 
(1916), 
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Mahals and to the south of the river Nar- 
bada also Pargana Kumfehar on the Betwa 
river on the following conditions : — 

** Ist. That for the lands transferred hy 
His Highness, the British Government shall 
give in exchange lands of equal value cal- 
culated on botfi sides on the present gross 
revenue 

‘'3rd. That eac’h Government shall respe t 
the conditions of existing leases until their 
expiry, and that in. order that this may be 
made clear to all concerned, each Govern- 
ment shall give to its new subjects leases for 
'the same terms of years and on the same 
conditions as those which they at present 
enjoy. 

“ 4th. That each* Government shall give to 
its new subjects ‘ San ads ' in perpetuity for 
the rent-free lands—the Jageers,* the per- 
quisites and the hereditary claims ‘ Huks 
and Watana ’) which they enjoy at present 
under the other Government.’’ 

Tflieir Losrdbihips will have occasion 
presently to enquire into the circum- 
stances of an earlier <iate, but, for the 
moment, they pause at this date because 
what happened in 1800 determines tlie 
law of the ca^se. This law w^as mosfc 
clearly laid down in tlie judgment of the 
Board delivered by Tjord Atkinson in the 
calse of Secretary of State for India v. 
Bai Rajbai (1). Their Lordships d® not 
propose to repeat what was there said. 
It was no new law that Lord Atkinson 
laid down. The same had been 
held in the case of Secretary of 
State for India v. Kamachee Boye 
Snhaba (2) and Cooke v. Sprigg (3). 
But a summary of the matter is this; 
when a territory is acquired by a sovereign 
state for the fi?*st time that is an Act of 
fStiate. ^ It matters not how the acquisi- 
tion has been brought about. It may 
be by conquest, it may be by cession fol- 

(1) L. E. 42 I. A. 229 ; 8. r. 19 0. W. N. 10B7 
(1916). 

(2) 7 M. I. A. 476 (1869). 

{3) (1899] A. 0. 672. 
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lowing on treaty, it may be by oocupa* 
tion of territory hitherto unoccupied by a 
recognise^ ruler. In all caaes the result 
is the same. Any inhabitant of the ter- 
ritory can only make good in the muni- 
cipal Courts established by the new 
&ovei'd)gn such rights as that sovereign 
has, through his officers, recognised. 
Such rights as he had under the rule of 
predecessors avail him nothing. Nay 
more, even if in a treaty of cession it is 
stipulated that certain inhabitants should 
enjoy certain rights, that does not give 

a title to these inhabitants to enforce these 

« 

stipulations in the municipal Courts. 
The right to enforce remains only with 
the High Contracting Parties. This is 
made quite clear by Lord Atkinson at p. 
268, when, citing the Pongoland case of 
Cooke V. i^prigg (3) he says : “ It was held 
that the annexation of territory made 
an Act of State and that any obligation 
assured under the treaty with the ceding 
State either to the sovereign or the indivi- 
duals is not one which municipal Courts 
are authorised to 'enforce.'* Their Lord- 
ships have thought it necessary so far to 
repeat what has been said before, because 
tlie Appellants’ counsel sought to make 
two points. He said that Act of State had 
not been pleaded before the Judge of first 
instance and ought not to be given effect to 
now. Their Lordships think that at least 
the Appellants themselves recognised the 
tnie {Situation when, in para. 6 of 
the plaint, they say : “ After t^he advent 
of the British rule the ancestors of the 
Hlaintiff used to be treated as proprie- 
tors of the estates in tjbie same way as 
the other Taliikdars in the Paiich 
Mahals.” But in truth no plea speci- 
fically using the words ” Act of State” 
is required. If there existed a rights 
either admitted or that could be estab- 
0) £1899] A. C. 672. 
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liflhed by decree of Court, and that right 
it was allege<l was taken by an Act of 
State, it would be necessary so specifi- 
cally to plead, but that is not the situa- 
tion. The moment that cession is ad- 
mitted the Appellants » necessarily be- 
come Petitioners and have the onus cast 
on them of showing the acts of acknow- 
ledgment, which give them the right 
they wish to be declared. The other point 
was that, in virtue of certain general de- 
clarations, the Appellants became en- 
titled to enforce the treaty. The 
general declarations will be subsequently 
examined. If they give a right of them- 
selves well and go(xl, but they can never 
have the effect of altering the law as 
above stated, that is to say, of making 
the Appellants, so to speak, a party to the 
treaty with a right to enforce the condi- 
tions of the same in a municipal Court. 

The whole obieet ac‘/Cordingly of en- 
quiry is to see \Nhether, after cession, the 
British Government has conferred pr 
acknowledged as existing the proprietary 
right which the A*|>pcliants claim. The 
Appellants first souglit to prove that 
under Rcindia they were proprietors. 
The defender retorted that they were 
merely farmers of revenue. Certain do- 
cuments were produced out of the 
Gwalior repositories and controversy was 
raised as to whether tliey were genuine 
or had been tampered with. Their Lord- 
ships, for the reasons of law above stated, 
think it quite unnecessary to consider this 
question because their view of what was 
the tenure under Scindia has no bearing 
on the question. The view of the officials 
of the Government as to that would in- 
fluence them to make up their minds as 
to what title should be given or recog- 
nised, but even then, as far as their Lord- 
ships are concerned, it is what they did 
after investigation, not what they 
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thought at investigation, that is matter of 
moment. 

The first touch between the Govern- 
ment of India and these people did indeed 
precede the cession. In 1850-51, owing 
to frontier troubles, it was thought ex- 
pedient that a lease of all this territory 
sliould be granted to the company, who 
thereupon numaged the territory, res- 
pecting the righU of the inhabitants as 
they found them. As a matter of fact 
the ane>estors of the Appellants at tliat 
time were tlio holders of pottas for an un- 
expired term, these pottas having been 
granted by Scindia’ and payments were 
under them made payable to the com- 
pany. Their Lordships will at once, in 
order to show that they liave not been 
swayed by any contrary contention, make 
the concession that the mere fact that 
the document cf title lield by the Appel- 
lants is called a potta, and that they exe- 
cuted a kabuliyat in similar terms is not 
conclusive of the question of whether 
they wete mere Jease-holders, i.e., far- 
mers of revenue, or were true proprietors 
paying a jammabundi to tlie overlord. 
The term potta might quite appropriately 
.be used for the instrument fixing such 
jammabundi. The term of the existing 
pottas expired in 1859, and in February 
1860 Captain Buckle, who was in charge 
for the Gbveirnment (who had by this 
time succeeded the Company), granted, 
on the part of the Government of^cindia, 
three pottas to the Appellants ^for a period 
of three years from 1860 to 1863. One 
of these pottas may be taken as a sample. 
The jammabundi for *each year is fixed at 
Ks. 5.617-5-3. This was mkde up of 
Rs. 5,000 for the jammabundi reve- 
nue,’’ Us. 217-2-5 for a balance and 
Rs. 600 a debt due to Jamadar Satarkhan. 
This last was an old debt due by the Naik 
w^hich the Government was making him 
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pay. Cl. 2 provides for the Naik finding 
security from a banker, a jfroceeding un- 
necessary if the land could have been 
attached, but quite necessary if the 
lessee was not proprietor but merely a 
farmer of reveipie. Then there is a 
clause binding the Naik at the termina- 
tion of the poita to'“ hand over** the 
villages to the Government. • 

In 1860, in December, as already 
stated, came the cession. Immediately 
aften the cession the Government set it- 
self to enquire what were the estates 
transferred and what w^re the tenures of 
their new subjects. This was necessary, 
first of all, because as land of equal ^alue 
elsewhere was to be ceded to Scindia, it 
was necessary to note the exact value of 
what had been taken over, and also be- 
cause undoubtedly the Government wish- 
ed to give effect to the terms of the treaty 
above quoted and in particular to the 
fourth head of the 3rd clause. Accord- 
ingly Captain Buckle, who was in charge, 
was told to make enquiries and furnish 
exact lists, giving particulars of extant 
leases, also the names of all Jaghirdheera 
and their tenures and all charitable and 
rent-free holding|s. Buckle made a re- 
port and in this report he enters the Ap- 
pellants as mere lease-holders and not as 
Jaghirdheers holding proprietary inter- 
ests. No doubt this was, so to speak, 
behind the backs of the Appellants but 
it is significant as being the foundation of 
the action •whigh followed. The pottas 
which had been granted expired in 1863, 
consequently they .had to be renewed. 
The Government officers proposed some 
increase of rent. In the meantime some 
Qutsiders made offers to take leasee of the 
3 Talukas for a rent preposterously higher 
than anything hitherto received. The 
Naiks had got wind of this and made re- 
presentation to the Government in August 
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1863. Their prayer is worded, “ As Gov- 
ernment had been taking care of us they 
will be graciously pleased to grant us a 
potta, to do which they are quite com- 
petent.** 

The Government came to the conclu- 
sion that they would not accept the out- 
siders’ offer in view of the long time that 
the Naiks had had possession and renew- 
ed on the same t-erms. In 1868 the ques- 
tion came up again. There was a long 
enquiry by the Government as to the pre- 
cise position of the Naiks. As an in- 
terim arrangement a lease was granted on 
the old terms to endure till the survey. 
This lease also provided for handing back 
the villages at the expiry of the iDeriod. 
The enquiry dragged on for some years, 
but in 1876 the Government came to a 
decision that the Naiks were not entitled 
to hereditary rights, but might be conti- 
nued as lease-holders so long as they be- 
haved themselves. This determination 
was conveyed to the Naiks by letter of 
12th June 1876, whic,h contains the fol- 
lowing passage : — 

“It appears that under the old rule the 
Pattas (leases) of these villages were also 
given several times to other people besides 
these Naiks, and from this it appears that 
their status ntay not be of hereditary 
Talukdars ; but for about the last fifty years 
the vahivat (management) has been smoothly 
carried on by the houses (families) of the 
three Naiks under their respective Pattas 
and Meherban Propert Saheb and Major 
Voice Saheb have expressed their opinions 
that the. management under the Patta may 
continue with the Naiks so long as they 
properly take care of the villages. Hence 
this question is decided accordingly. The 
Pattas of the three Talukas are to be con- 
tinued till the survey takes place. The 
Survey Department has taken the trigono* 
metrical Survey of the three Talukas and it 
may be suitable to fix the amounts of the 
Pattas, keeping in view the trigonometrical 
measurements at the time of the Survey^ 



Vot. XXIX.] THE (S|iO0TTA WEEKLY NOTES. 328 

Nayak Vajesingji JoravarsinCji V . Thb Secy, of State for India in Council. 


No hereditary right of the Naiks is admit- 
ted in tho preparation of the Pattas.’' 

In 1881, the survey having been in- 
troduced, the Government came to S 
resolution as to what leased should be 
granted. They were to be on a sliding 
scale calculated on the syrvey assessment 
and allowing the Naiks a 10 per cent, 
margin. This proposal must have been 
communicated to the Naiks, though there 
is no direct evidence to that effect, for in 
1883 there is a petition 'from the Naiks 
complaining of the proposal as calculated 
to impoverish them, complaining of the 
taking away of the forest land, and offer- 
ing as evidence of ♦light a document 
granted in Rcindia’s time. This peti- 
tion was refused in 1883 and the refusal 
communicated to the Naiks. In 1887 
the question of the forest land arose in 
an acute form. The Naiks petitioned 
against the taking of the forest land by 
the Government. In the petition they 
really sought to re-open the whole ques- 
tion. Thus, in Art. 7 of the petition of 
31 fit October 1887, they say as folllows : — 

*'7. If our right is considered by the 
Government as specially that of Ijardar 
mentioned above, it is a great mistake ; we 
have the right of ownershin over our vill- 
age, which is handed down from genera- 
tions ; we had been recovering and we have 
been recovering the Jamabandi tax, Vaje 
(payment in kind), etc., from our villages in 
any manner we like. Also we gave (land) 
to others free from any tax ; we had been 
and have been giving as a loyal subject to 
the late and present Government a certain 
amount as Chauth in lieu of remaining 
under* their protection.'' 

This petition was considered, was not 
sanctioned, and a reply sent in the nega- 
tive on 26th April 1888. Under the 
Forestry Acts the Naiks could have ap- 
pealed against this order, but did not 
do so* 

In 1902 the Naiks again sought to 


raise the whole question by sending a 
memorial to the Government, in which 
they went oyer the whole ground again 
and claimed to have » proprietary rights. 
This was sent to head-quarters, when a 
report from tJhe Under-Secretary, inter 
alia, said as follows : — 

4. The question as "Uo the proprietary 
rights of these Naiks in their villages was 
fully inquired into and decided in the year 
1880, and we!' are of opinion that no valid 
reason has now been shown for re-opening 
it after so long an interval of time. We are 
also of opinion that as the status of the 
memorialists is that of mere lease-holders, 
holding their leases at ilio pleasure of Go- 
vernment, their claims to the sole proprietary 
title in the forests within the limits of their 
villaijes cannot be admitted " 

And the final determination of the 
Government was conveyed in a resolution 
of 13th December 1902 : — 

** The evidence collected by Mr. Beyts 
clearly showed that these Naiks never ac- 
quired the position of Talukdars, but that 
they were merely lease-holders, and in para- 
graph 1 of Government Resolution No. 2,783, 
dated 31st May, 1880 (copy appended), the 
following orders were passed by this Go- 
vernment." 

In 1904 there was a final re|)ort from 
the Government officials as to the leases, 
which, as already noticed, had not ac- 
tually been granted. By this time there 
had been complaints of what the Naiks 
had been doing, and some of the officials 
were anxious that no new leases should 
be granted to the Naiks, but that the 
whole villages should be made kasla. 
The Government, however, determined 
that the Naiks should have another 
chance, and the leases were offered, upon 
which they took the present proceedings. 

It is abundantly de^r froih what has 
been above set forth that, although the 
Government officials took gr^^at pains to 
determine what was the position of the 
Naiks, they came to the conclusion that 
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their rights were not those of hereditary 
proprietors. To say that is, in view of 
the law as laid down ‘ above, to say 
enough, but their Lordships will notice 
what has been urged on the other side. 
It is pointed out that the Naiks have been 
in the saddle for a long time. This is 
true, and it is to this fact that they held 
their position as lease-holders at all. But 
for that long possession the villages would 
have been made kasla as others had been. 

Then it is said that, by the terms of 
certain proclamations, the Government 
acknowledged the right. The proclama- 
tions in 1852, when there was merely a 
transference for adnidnistration purposes, 
neither here nor there. When we 
come to the cession the proclamation re- 
ferred to is in these terms : — 

** I wish to let you know in time that the 
laws o! the British Empire will be in force 
from the 1st of May next in the Panch 
Mehals. 

It has hitherto been the practice to 
reserve Civil suits against the lands or houses 
for arbitration. 

3. That can no longer be the case ; a 
suit once filed cannot be withdrawn unless 
by the consent of the complainant and the 
law will be enforced. 

** 4. As a friend of all your ancient houses 
1 wish to warn you before-hand againfffc 
debt. If you wish to preserve your present 
position, you should avoid it as the mbst un- 
fortunate thing which can happen to you.^' 

Then follows a list of name®, among 
which are persons who have had acknow- 
ledged ^to them a real proprietary right, 
and in thig list occurs the names of Kat- 
wada, Chandwana and Tanda. There is 
also, especially in the Naiks’ petition, 
reference made to pj-oclamations made at 
the time ot the Durbar. There are two 
answers to be made to an argument 
founded on ‘such documents. The first is 
that a mere general statement that exist- 
ing rights would be upheld could never 
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prevail against exact determinations such 
as have been above set forth. The 
second is that any statement in general 
terms that rights will be respected must 
necessarily mean as these rights are on 
investigation determined by the Govern- 
ment ofiScials. c To supix>&e that by such 
general statements in a proclamation the 
Government renounced their right to 
acknowledge what they thought right 
and conferred on a municipal Court the 
]*ight to adjudicate as upon rights which 
existed before cession, is, in their Lord- 
ships’ opinion, to misapprehend the law 
as above set forth. It was also urged 
that the Government had recognised cer- 
tain free grants which had been made in 
the past by the Naiks. This is true. 
But the Government had directed a 
special head of inquiry to be made as to 
free grants. The wish not to disturb 
))ersons whose tenure had been, de facto, 
free was a generous policy. But to infer 
from this generosity that the Government 
was admitting that the grants had origi- 
nally been properly made and that from 
that admission flowed the further admis- 
sion that the Naike were true proprietors 
is to jnake a mere inference override a 
direct statement. One other matter may 
be noticed. The Naiks* susceptibilities 
seem to have been aroused by the term 
“ Ijardars” being used as to them, and 
requested that the term “ Talukdars ” 
should be used. The Government reply 
is as follows : — 

“In reply to his petition, dated 2^th Sep- 
tember 1898, to the address of Government, 
Naik Ratansing Pratapsinc^ of Tanda in the 
Dohad Taluka of the Panch Mahals District 
is informed that Government have no objec- 
tion to his being addressed as ^Talukdar’ 
instead of a ^ Patadar’ in official communica- 
tions, but it should be distinctly understood 
that this concession will not in any wky 
affect the orders passed by Government in 
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May 1880, regarding the tenure of the Peti- 
tioner's holding." , 

Now, the resolution of 1880 referred to 
was the foundation of the proposals as to 
the 10 per cent, margin, whteh, denying 
the proprietary rights of the Naiks, was 
objected to by the petition which was re- 
fused in 1883. 

For these reasons their Lordships are 
satisfied that this appeal must be dis- 
missed with costs, and they will humbly 
advise His Majesty accordingly. 

Their Lordships feel bound to call 
attention to the state of the record. In 
the teeth of directions issued from the 
ofiBce no trouble whatsoever had been 
taken with the arrangement of the re- 
cord, and it came before their Lordships 
in quite a disgraceful state of confusion. 
Had the Appellants been successful their 
L'ordlships would not have hesitated' to 
disallow in toto the solicitors’ fee for 
perusing the record. 

Solicitors : Messrs. T. L. Wilson <£• Co. 
for the Appellants. 

Solicitors : Solicitor, India Office for 
the Respondent. 

H. D. M. 


[CIVIL APPBLLATB JUBISDICTION.] 

Appeal fbom Appellate Decbee 
No. 1589 OF 1922. 

Nalini Eanta 
Mukhebji and ors., 
Defendants, Appellants, 

V. 

Habi Nieabi and anr., 
Plaintiffs, Respondents. 
Fraud~Suit for setting aside ex parte fraudulent 
u>hen summonses toere served— Falsity 
of datm and adducing of perjured evidence, if con- 
sufficient fraud fw vacating the previous 
deeree-CUva Frocedure Code (Act Vof 1908), Or. 

r. IS, proceeding under, if operates as res judi- 
cata m the subseguent suit on the point of service of 
tmmms. 


N. brought d suit in the Small 
Cause Court against H. on a hand- 
note and obtained an ex parte de- 
cree. H. unsuccessfully applied under 
Or. IX, r. 13, C. P. C., tOt set aside the 
ex parte decree contending that sum- 
monses had been suppressed, and even- 
tually instituted' a suit in the Mun- 
sif’s Court to set aside the ex parte 
decree on the grounds that the claim 
was a false one and the decree was' 
obtained by perjured evidence. The 
suit was decreed by the. lower Appellate 
Court on the grounds, firstly, that H. 
krsew nothing about the ex parte case, 
and secondly, that the claim was frau- 
dulent as the hathchitta upon which the 
original suit was based was made out in 
tlfe absence of H. and was an untrue 
document : 

Held — That so far as the second ground 
oj the decision is concerned, the balance 
of authority is that no suit lies and it 
is not open to raise pleas of this nature, 
if the suit has been decreed after contest, 
ot if the suit has been decreed ex parte 
and it is established that summonses 
were served on the Defendants. 

Mahomed Gulab v. Mu. Sullimah (1) 
followed. 

’As to the first ground about non-service 
of summons, the decision of the Small 
Cause Court under Or. IX, r. 13, C. P. 
t7.. did not operate as res judicata in the 
present case on the point of service of 
summons, there being matters in the pre- 
sent suit which could 'not have been 
brought to the Small Cause Court. 

Khagendea Nath v. Pbannath, (2) re- 
lied on. 

This was an appeal preferred on the 

(1) I. L. b! 21 Oal. 812 (189A). 

(2) L. E. 29 I. A. 99: a. e. 1. L. B. 29 Cal. 

296; 6 0. W. N. 473 (1902). 
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16tH July 1922 against* a decree of the 
'District Judge 6f Zillah Jessore (Mr. M. 
0. Ghosh), dated the 4th !April 1922, re- 
versing a decree of the Munsif, 1st Court 
at Jhenidah /(Babu Bagola Prasanna 
Basu), dated the 29th November 1920. 

The facts will* fully appear from the 
judgment. • 

Babu Abims Ghandra Ghose for the 
[Appellants. — It has been uniformly held 
that falsity of claim and adducing of pet- 
jured evidence constitute no such fraud 
as would vitiate a decree. Cites Maho- 
med Gulab V. Mah&med Sulliman (1), 
Abdul Huq v. Abdul Hafez (3), JHosuful 
Huq V. Surendra Nath (4), Kasishur v. 
'Amiruddin (5), Manindra v. Hart (6). 
Sarat v. Meeker (7), Ram Narain v. 
Toofti Sao (8) and Kadirvelu v. Kup- 
puswami (9). There are only two 
cases against me — Kedar Nath v. 
Hemanta Kumari '(10) and Lahhmi 
Gharan v. Nur AU (11). The learned’ 
Judges deciding these two cases have 
since veered round and appear to be in- 
clined to the contrary view. These cases 
have always been dLstingnished on llic 
special fact that in either of them ’the 
Defendant was prevented frona placing 
his defence before Court in the ex parte 
case. As regards the suppression of ser- 
vice, the point was abandoned in the trial 
Court, and the unsuccessful application 
under Or. TX, r. 13 concludes the point. 
Cites Khirode Chandra v. Sm. Ashtullahu 

(1) I. L. E. 21 Oal. G12 (I89i), 

(3) 14 C, Wi N, 696 (1910). 

(4) 16 C. W. N. 1002 (1912). 

(6) 23 0. W. N. 133 (1918), 

(6) 24 C. W, N. 133 (1919), 

(7f 29 0. W. N. li (1924). 

(8) [19201 Pat, 98. 

(9) I. L. R, 41 Mad. 743 (I\ B,) (1918), 

(10) 18 0. W. N. 447 (1913), 

(11) I, L. B. 88|Cal. 936 : s. o. 16 0. W. N. 

1010 (1911). 


notes. 

a 

(12) and Jangal Ghaudhury v. Laljit Pas* 
ban (13). 

Babu ifirode Bandhu Roy for the Ees- 
pondenfs. — The judgment in the Or. IX 
proceeding does not bar the raising of 
the question of non-service of summonses 
in a suit for setting aside a fraudulent 
decree. Cites Khagendra v. Prannath 
(2) and Radha Raman v. Pran Nath (14). 
Moreover, that judgment was given by a 
Court of Small Causes. That Court found 
in favour of regularity of service without 
examining the necessary witnesses. Non- 
scrvice of summonses has been held to be 
a fraud. Ilefers to Jaiiki Kuer v. Thakur 
Rai (16). :* 

Babu Abinas Chandra Ghose in re- 
ply. — The Privy Council cases cited by 
the other side do not lay down the pro- 
position of law so broadly, they proceed 
on their own facts. In Khagendra 
Nath's case (2) there were other out- 
standing circumstances of fraud. Some 
finality ouglit to be attached to the judg- 
ment given under Or. IX, r. 13, either 
by virtue of sec. 11, Exp. 4, C. P. Code, 
or under tlie broad princi})les of res judi- 
cata, The Patna case cited by the other 
side does not touch the present contro- 
versy. 

The Judgment of the Court was as 
follows ; — 

Greaves, J. — This is an appeal by the 
Defendants in a suit against a (Jecision of 
the District Judge of Jessore, dated the 
4th April 1922, reversing a decision of 
the Munsif of the 1st Court at Jhenidah. 
It will be convenient first of all to state 

(2) L. R. 29 I. A. 99; 8. c. I. L. R. 29 Cal. 

396 1 0 C. W. N. 473 (1902). 

(12) 20 0. W. N. 846 (1916), 

(13) [1921] Pat. 3. 

(14) I. L. R. 28,Oal. 476; s, c. 6 0. W. N. 

767 (P. 0.) (1901). 

(15) [1923] Pat, 880. 
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the factfl. In ithe year 1916, the piwn 
Appellants instituted in the Court of 
Small Causes, a suit against the Eespon- 
dents on a hand-note. A month after 
the institution of the suit, namely, on the 
28th April 1916, the present Appellants 
obtained an ex parte decree against the 
Eespondents for a sum ofr Es. 59-8 as. 
The case of the Eespondents is that they 
knew nothing of that decree until the 7th 
of June 1919, when certain moveable 
articles of theirs were seized in execution 
of the decree. Thereupon *the present 
Eespondents applied under Or. IX, r. 13, 
C. P. C., to set aside the ex parte decree, 
contending that summonses had been 
suppressed. These proceedings were 
contested, but the present Eespondents 
failed in their application, and it was 
thus held that summonses were duly serv- 
ed on the present Eespondents. As a 
result of the Eespondents’ failure in these 
proceedings, they, on the 15th January 
1920, instituted the piresent suit to set 
aside the ex parte decree on the grounds 
that the claim was a false one and the 
decree was obtained by ]jerjured evidence. 
We have the plaint bdfore us and it also 
appears that the Eespondents contended 
in the suit that they had never been served 
with summonses, and that a false return 
of service was made by the process-server 
at the instance of the present Appellants. 
The case came on for hearing before the 
Munsif, who decided, as I have already 
stated, on the 29th November 1920, ad- 
versely to the present Eespondents. He 
states with regard to the issues Nos. 5 
and 6, which were the issues with regard 
to service and other matters, that it was 
not pressed befqre him that any fraud had 
been practised on the Court. The learn- 
ed District Judge has reversed the deci- 
sion of the Munsif and hence this appeal. 
The reversal of the Munsif’s decision 


Was arrived at, so far as I can see, oh 
two grounds, firstly, the summonses 
were not served and the learned District 
Judge finds that ‘the Plaintiffs knew no- 
thing about the ex parte case; and 
secondly, on the ground that the claim 
was fraudulent. The learned District 
Judge finding that the hatchitta upon 
which the original suit of the Appellants 
was based was made out in the absence 
of the Eespondents and that it was an 
untrue document. So far as the second 
ground of the decision is concerned, there 
has been some conflict of authorities ip 
this Court ; but we think the balance of 
the authority is that it is not oijen <o 
raise jdeas of this nature, if the suit has 
been decreed after contest, or if the suit 
has been decreed ex parte and it is estab- 
lished that summonses were served on 
the Defendants. Numerous authorities 
have been cited before us, but it is not, 
T think, necessary to refer to them. 
As I have already stated, the balance of 
authority is in favour of the contention 
• of the Appellants before us thafi under 
the circumstances which I have , stated 
no such suit lies. This is in accordance 
with a decision in the case of Mahomed 
Gulab V. Md. Sulliman (1) of Sir Comer 
Petberam and Mr. Justice Ghose. As I 
have already stated, this decision has 
not been* uniformly followed, but the 
balance of authority is in favour of the 
correctness of that decision. We there- 
fore come to the first ground of the deci- 
sion of the District Judge, namely, ihat 
’ there was no service of summonses upon 
the present Eespondents. In this ap- 
peal it is urged before ijp that that con- 
tention is not open to the Ees^ndents, 
having regard to the decision in the pro- 
ceedings under Or. IX, r. 13, to which 
I have already referred, and that is the 
(1) I. L. B. 21 Oal. 612 (1894|}. 
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main question which arises for our con- 
sideration. It is urged on behalf of the 
Appellants that having regard to that 
decision, and upon the, authorities which 
have been cited to us and upon the gene- 
ral principles, that decision amounts to 
a res judicata with regard to this) ques- 
tion, and that it is not open in the pre- 
sent suit t(f the Bespondents to again 
agitate that question. It is further con- 
tended that before the !^unsif this point 
in fact was abandoned. So far as the 
question of abandonment is concerned, 
we do not think that this argument is 
well-founded, having regard to the plea 
that was made in para. 1 of the plaint 
and having regard +o the evidence that 
was given in the case and the finding of 
the lower Appellate Court that tBe Plain- 
tiffs, that is to say, the present Bespou- 
dents, knew nothing about the ex parie 
case. 

The other point is, however, a somewhai, 
difficult one. On behalf of the Bespon- 
dents, we w'ere referred to the case of 
Khagendra Nath Mchaia v. Pran Naih, 
Ray (2), whore their Lordships of the 
Judicial Committee decided that the 
rejection of an application under secs. 
1C® and 311 of the old Code of Civil Pro- 
cedure was not a bar to the re-agitsiition 
in a subsequent suit of questions, some of 
which fell to be decided under fhe provi- 
sions of secs. 108 and 311. The Appel- 
lants before us contend that that author- 
ity has no application to the present case 
as tjiiere were clearly matters in that sui;. 
which could not have been raised in the 
application under the two sections of the 
Code of Civil Procedure to which I have 
referred, and that in the present case 
every nfatter with regard to service of 
summons could have been and was rais- 

^)* L. B. 29 I. A. 99 : b. c. I, L. B. 29 Cal. 

395 i 6 C. W. N. 473 (19Q2). 


ed in Ihe {uroceedings under Or. IX, r. 13 
of the (J-bde of Civil Procedure. 

I think myself that the case of the 
Judicial Committee to which I have just 
referred stands on somewhat j>eculiar 
grounds,' but we think that that case has 
some bearing on the present appeal, be- 
cause there were matters in the subse- 
quent suit out of which this appeal arises 
which could not have been raised on the 
application under Or. IX, r. 13, as that 
was an application to the Munsif, the 
original suit having been brought to the 
Court of Small Causes, as I have already 
stated. 

For these reasons we think that the 
decision under ‘Or. IX, r. 13, C. P. C., 
docs not operate as res judicata in the 
present ai)peal and accordingly there is 
a finding of fact of the lower Appellate 
Court that summonses were never served 
on the present Bespondents. This 
being so, we think that the decision of 
the District Judge is correct, althougli 
W'e do not agree with the reasons for that 
decision, w'hich are contained in his 
judgment. The present appeal accord- 
ingly fails and must be dismissed with 
costs. 

Mukehji, J. — I agree. 

J. N. B. Appeal dismissed with costs. 

[CIVIL APPELLATE JDBISDIOTION.] 
Affsal from Affellatk Dboree 
No. 1156 OF 1922. 
Sdurawabdt, j. ' 

Coming, J. Prtambada Dbbi, 

1924, Defendant, AppollAot) 

Heard, 13, Nov- t>. 

ember, 4 and 5, Monauab Mukho- 

December. paimta and ors.. 

Judgment, Plaintiffs, Respondents. 

19, December. 

Ckoulidari Okalran lands returned bjf Govern- 
ment and tnauferrod to Zemindcar-^Suit hy Zmin- 
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dar against putnidar for aBSiss»ifiiif0 of and 
equitahle rent- Liability of piitnid^' to pay rent— 
Non-payment of rent for twelve years^ effect of. 

The Plaintiff who was the Zemindar 
sued the putnidar for assessment of fair 
and equitable rent on certain Ghoukidari 
Ghakran lands which were resumed by 
Government and trd^niferred to the 
Zeminda/r : 

Held— That inasmuch as the kabuliyat 
did not show that at the time of the in- 
ception of the lease the ^profit from the 
Ghoukidari Ghakran lands ' was included 
in the assets on which the rent was 
assessed the Zemindar was entitled to 
have rent assessed upon these lands. 

That at the time of the grant the 
Zemindar had some interest in the lands 
which he could transfer to the puijadar 
and therefore from the inception of the 
putni tcnancij the putnklai* was the tern- 
ant of those lands and the Tcsiiniption by 
Government and transfer to the Zc7nin- 
dar created 7 io new jural relation between 
the parties. .. 

The fact that the putnidar did not pay 
rent for more than '12 years did not give 
him a right by adverse possession to hold 
the land without payment of rent. 

This was an appeal preferred on the 
25th May 1922 a|?ainst tlic decree 
of BOkbu Nani Gopal Mukherjee, Addi- 
tional Subordinate Jud^e of Zillah 
Burdwan, dated the 20tli of February 
1922, affiminjT the decree of Babu Satya 
Prasanna Mazumdar, Muiisif, 4th Court 
at thai plaee, dated the 31yt of May 1920. 

The material facts will appear from the 
judgment. 

Sir Provas Chandra Mitter and Babu 
Sitaram Banerjee for the Appellant. 

Dr, Dwarkanath Mitter and Babu 
Hiralal Ohakrahutty for the Eespondents. 


The Judgment of the Court was as 
follows : — 

Cuming, J. — ^In the suit out of which 
this appeal asrises the Plaintiff sued the 
two Defendants for tlie assessment of a 
fair and equitable rent on certain lauds 
on the followiiifr allegations. 

The Plaintiff is the ^Zemindar of a 12 
annas 16 gandas share in Monza Sangrai. 
The Defendant No.’ 1 is tlie putnidar 
under him f#r the whole of the share (12 
annas 16 gandas)«that lie holds in Mouza 
Sangrai. Within the village there were 
certain Choukidari Chakran lands. These 
Ghoukidari Chakran lands were resumed 
by Government and ti'aiisf erred to the 
Zemindar by twef deeds, oik* I5x. 1, dated 
the IGth Octoluir 190i , which covers 25 
bighas 9 cot labs odd of land, tlie other 
Ex. 2, dated J5th Apill 1914, which covers 
G bighas odd of land. The Defendant has 
refused to j^ay him any rent for these 
lands and hence the suit. 

Defendant No. 2 contended that he had 
no interest in the land in dispute and this 
contention has been found in his« favour. 

Defendant No. 1 contended that she was 
only in jx)sscssian of 16 bighas out of the 
25 bighas covered by Ex. 1 and that the 
6 bighas covered by Ex. 2 do not ap- 
pertain to Mouza Sangrai but to a differ- 
ent Mouza. Further she has contended 

f 

that the suit is burred by limitation. 

Both the lower Courts have held that 
the lands in suit appertain to Mouza 
Sangrai; that the Defendant is not in 
possession of 8 bighas out of Ihe 25 
covered by Ex. 1 ; that she iif in posses- 
sion -J the lands covered by Ex. 2 and she 
is liable to pay rent to the Zemindar for 
these lands and hawe a6se8sed«the amount 
of rent. It has also been found that the 
suit is not barred by limitatiop. 

In appeal to this Court the Defendant 
has put forward three contentions : — 
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(1) She is not liable to pay rent! for 
these lands. 

(2) She had been dispossessed of some 
of the lands and so is entitled to a sus- 
pension of the whble rent. 

(3) That the suit is barred by limita- 
tion. 

I will deal first of all with her conten- 
tion that she is not liable to pay any rent 
for these lands. 

Her case on this point is*as follows : — 

These lands were irKluded in the land 
of which she took settlement at a certain 
rent. The contract covered all the lands 
within the Mouza including the Chouki- 
dari Chakran lands. Therefore her rent 
cannot be increased.* In support of her 
contention she relies on the case of 
Narpai Singh v. Bhupendra l^arain 
Singh (1). This case undoubtedly sup- 
ports the case of the Appellant. In that 
case the Plaintiff who was the putnidar 
sued to recover khas possession of certain 
resumed Choiikidari Chakran lands on 
the ground that they were included in the 
pktni taluk granted to Ms predecessor- 
in-interest. The trial Court and first 
'Appellate Court held that he was entitled 
to possession on paying rent to the Zemin- 
dar for the resumed lands. This Court 
(Greaves and B. B. Ghose, JJ.) on ap- 
peal held, relying on the decision of the 
Judicial Committee in the cases ot Banjit 
Singh Bahadur v. Kali Dasi (2) and 
Ranjit Singh Bahadur v. Maharaj Baha- 
dur Singh (3) that the putnidar’ s interest 
in such lands is derived from the putni 
itself andithat this being so it was diffi- 
cult to see on what principle the Zemin 
dar could claim to, vary the putni by en- 

(1) 26 C. W. N, 943 (1922). 

(2) L. R. 44, 1. A. 117 ! 8. c. I. L. R. 44 Cal. 
8<^1 ; 21 0, W. N. 609 (1917). 

(8) I. L, R. 46 Cal. 173 ; 8. c. 23 0. W. 198 
(P. C.) (1918). 


hancing the rent in respect of lands which 
wtere included in the oiriginal demise 
even assuming that the profit of these 
lands were not taken into accounts in 
fixing the rent. The Respondent con- 
tends that the learned Judges have mis- 
read and have not appreciated the itwo 
judgments of the Privy Council on which 
they have based their decision and that it 
is contrary to a long line of decisions in 
this Court, the most recent decision be- 
ing the case of Maharaja Bejoy Ghand v. 
Krishna Chandra (4) (Chatterjea and 
Newbould, JJ.). 

lit ijs thM^fore necessary to examine 
the cases. The first case to be referred 
to is Ranjit Singh' Bahadur v. Kali Dasi 
Dcbi (2), a decision of the Privy Council, 
because the Respondent has attacked the 
decision in Narpat Singh v. Bhu- 
pendra Narain Singh (1) on tlie ground 
that the learned Judges have misconstrued 
it and that it does not support the view the 
learned Judges have taken. In that case 
the putnidar who was the Plaintiff sued 
the Zemindar for recovery of possession 
of certain resumed Choukidari Chakiran 
lands which had been transferred to the 
Zemindar, the Defendant, by Govern- 
ment. 

The trial Court, the Subordinate 
Judge, decreed the Plaintiff’s suit and 
stated that the condition on which the 
land should be held by the Plaintiff must 
form the subject of a separate suit. On 
appeal to the District Judge the decree of 
the trial Court was upheld. The Zemin- 
diaa* then appealed to this Coijrtl and 
this Court (Holmwood and D, Chatterjee, 
JJ.) affirmed the judgment of the lower 
Appellate Court except that.they remand- 

(1) 26 C. W. N. 943 (1922). 

(2) L. B. 44 I. A. 117 : 8. c. I. L. R. 44 Cal, 
841; 21 0. W. N. 609 (1917). 

(4) 84 0, L. J. 275 (1920). 
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ed the case to the lower Court to deter- 
mine the conditions on which the lands 
were to be held by the putnt^ar. 

The Zemindar appealed to the Privy 
Council who dismissed the appeal. 

This case therefore did not decide that 
the pujtmdd(t, wa*^ entitled to hold the 
lands without the payment of any addi- 
tional rent. In fact as far as can be 
seen it was never suggested in that suit 
that the putnidcBfr should not pay addi- 
tional rent for these lands. 

The order of remand to ascertain the 
terms on which the laud slioiild be held 
was not challenged. 

The other case referred to, Ran jit 
Singh Bahadur v. Maharaj Bahadur 
Singh (3), does not appear to touch on 
this point. 

The Respondent has referred us to a* 
number of cases which it is now neces- 
sary to consider. 

In the case of Hari Narain Majumdat 
V. Mukund Lai Mundul (5) the puinidar 
sued for the recovery of possession of 
certain resumed (’Jioukidari Chakran 
land which had been transferred by the 
Government to the Zemindar. 

In that case it was hold that the put- 
nidar was entitled to possession on pay- 
ing to the Zemindar such rent for these 
lands as corresponded to the proportion 
between the gross collections and the 
putni rent formerly ])aid by him. The 
next case to be considered is that of Kazi 

9 

Newaz Khoda v. liamjadu Dcy (6) (Ram- 
pini and Mookerjee, JJ.). In this case 
also the putn\dar sued to recover posses- 
sion of certain Choukidari Chakran lands 
resumed by Government and transferred 
to the Zemindar. 

(3) I. L. R. 40 Cal. 173 : 8. c. 23 C. W. N. 198 
(P. 0.) (1918). 

(6) 4 C. W. N. 814 (1900). 

(6) I. L. R. 34Cal. 109: fl. c. 11 0, W. N. 
201 a906}. 


It was' held thal he was entitled to 
recover possession on ’condition that he 
paid tho Government revenue assessed 

on them. 

The next case that r^^quires considera- 
tion is the case of Maharaja Dejoy Chand 
v. Krishna Chandra (4) (Chatterjea 
and Newbodld, JJ.). In this case 
the learned Judges reviewed all the 
previous cases including the cases to 
which I have already referred. Tho 
learned Judge held that the decision 
of tho question thus! ultimately dc- 
23end upon the fnodo i]i which the rent 
was Oj^sessed at the incepl-ion ol' the puttn. 
If at the time of such assessment the 
jDrofits of all the lands including Chakran 
land were taken fully into accx)unt, the 
Zemindar would have clearly no right to 
claim any rent in addition to the putni 
rent. Mookerjee, J., in a later case held 
that if there is no indication in the con- 
tract between the parties that at the time 
of the ijiception of the grant, the puini 
irent was' assessed on tlie basis of tlie 
assets of all the lands situated within tho 
ambit of tlie initni inclusive of tho 
Ghoukidari Cliakrari lands, the puinidar 
should^ be made liable to pay some addi- 
tional rent to the Zemindar on account 
of these lands [Mehii Hussein v. Umes 
Gha7idra Mookerji (7)]. In view there- 
fore of tho long series of cases which sup- 
jiort tJjo view taken by CliatterjSal and 
Nowboukl, JJ., in this case, are not 
jw’.cssed by the decision in tho case of 
Narpat Sing v. Bkupendra Narain 
Singh (1) and it therefore remains to bo 
determined whether at the time of tho 
inception of the lease we ar^ now con- 
sidering, there is any indication that the 

(1) 26 C, W. N. 943 (1922). 

(4) 34 0. L. J. 276 (1920). 

(7) I. h. R, 45 Oal. 685 (1917). 
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profit from these ^ Choukiflaii Chakran 
lands was included in the assets on which 
the rent was assessed. There is nothin'^ 
as far as can be seen in the Icdbuliyot to 
show that they wire. I am therefore of 
opinion that the Zemindar is entitled to 
have rent assessed upon these lands. 

The next contention put forward by 
the Appellant is that she has been dis- 
possessed of some of the lands and so she 
is entitled to a suspension of rent for the 
whole of the lands. There is no sub- 
stance in this contci;lion. She has not 
l)een dispossessed of any of these lands 
because she has admittedly never bean in 
]>ossession of the land that she now claims 
to have been dispossessed from, neitlicr 
is there any evidcTice or alleviation that 
she asked the Zemindar to put her in 
possession. 

She then contends that so far as the 
land coveired by the viraut of the 16th 
October IflOl is concerned the edaim of the 
Zemindar is barred bv limitation. 

There is no substance in this conten- 
tion, as pointed out in the case of Uaujit 
Singh Bahadur v. Kali Dapi Dchi (2), Ihat^ 
these Choukidari Chakran lands must be' 
held to fonn part of the lands granted by 
the putni lease. 

At the time of the grants the Zemindar 
had some interest in the land which he 
could transfer to the putyddar. There- 
fore from the inception of the putni 
tenancy the puinidar was the tenant of 
these lands and the resumption by Gov- 
ernment and transter to the Zemindar 
created no i:^3w jural relation between the 
parties. The fact that the putnidar has 
not paid rentrfor more than 12 years would 
not give him a right by adverse posses- 
sion to hold the land without paying 
rent. Se did not to the knowledge of the 

(2) L. R. 44 I. A. 117 1 8. 0. 1.»L.: R. 44’ Oal. 

841 j 21 0. W. N. 009(1917). 


landlord assert any right to hold the lands 
without payment of rent for more than 12 
years. The cross-appeal by the Bespon- 
dent has not been argued and is dis- 
missed . 

The result is that the appeal is dis- 
missed with costs. 

Ruhrawardy, J. — I concur in the judg- 
ment delivered by my learned brother but 
I think it due to the respect to which the 
decision in Narpat Sinqh v. Bhupen^ 
dra Narain Singh (1) is entitled that I 
should add a few words in defence of the 
view T have adopted. It is conceded by 
Sir Provas Mittor for the Appellant that 
the Judicial Committee do not in the 
case of lianjit Si}igh Bahadur v. Kali Dasi 
Debi (2) decide the precise question rais- 
ed in this case — the question of the 
liability or otherwise of the putnidar to 
pay additional rent to the Zemindar for 
the Chakrau lauds. But reading that 
decision closely it appears that their 
Lordships approved the decisions of this 
(hurt wdiich had held that the putnidars 
were entitled und(?r the terms of the lease 
U) resume Cdiakran lands released to the 
Zemindar but were liable for additional 
rent for such lands. At p. 119 of the 
i\th Volume of the India Appeals Re- 
ports it is said that the counsel for the 
Appellant Zemindar conceded that the 
decisions in India beginning with Hari 
Narain v. Mukund Lai (5) were against 
liim as holding that the putnidar ^is en- 
titled to possession of such lands, with 
the exception of the case of Kashim 
Sheik V. Prosanna Kumar (6), which by 
the way is not directly in point, were 
against him. It is in approval of these 

(1) 26 0. W. N. 943 (1922). 

(2) L. R. 44 1. A. 117 ; 9. 0 . 1. L. B. 44 Cal. 
841 1 21 0. W. K. 609 (1917). 

(6) 4 0, W. N. 814 (1900). 

(8) I. L. R. 33 Cal. 596: B. c. 10 0. W, N, 
698 (1906). 
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decisions that their Lordships conclude 
this judgment with the following obser- 
vation — Tt is a satisfaction to their 
Lordships to find that the vie^w above ex- 
plressed is that hitherto almost univer- 
sally adopted in Indian Courts.” 

There is another way •of ascertaining 
what their Lordships really decided in 
Ranjit Singh v. Kali Dasi (2). It was 
an appeal from a judgment of this Court 
reported under the same ^ title [ Ranjit 
Singh v. Kali Dasi (9)]. In that 

case the learned Judges of this 

Court held that the putnidar or the dar- 
piitnidar is entitled ^o the Choukidari 
Chakran lands and remanded the case for 
consideration of the conditions on which 
the transfer from the Zemindar to the 
putnidar should be made on the principles 
laid down hi Hari Narain v. Mukund Lai 
(5). The Judicial Committee by dis-^ 
missing the appeal practically approved 
the course adopted by this Court. The 
decision of the Judicial Committee far 
from supporting the views taken in Nar* 
pat Singh's case (1)^ is an authority for 
the proposition that the putnidar is en- 
titled to hold the lands but on terras, viz,, 
on payment of fair and equitable rent. 
The Appellant, however, argues that 
under sec. 51 of Act VI of 1870, B. C., 
the putnidar is entitled to hold the lands 
rent-free or without paying additional 
rent for them. Sec. 51 does not go so 
far and its scope is, as held by the Judi- 
cial Committee, to sustain the contract 
between the Zemindar and the putnidar 
under which the putnidar is entitled to 
possession of the lands as part of his 
tenure. 

(1) 26 0. W. N. 943 (1922). 

(2) L. R. 44 I. A. 117 ! a. r. I. L. R. 44 Cal. 

841 , 21 0. W. N. 609 (1917). 

(5) 4 C. W. N. 814 (1900). 

(9) I. L, B. 37 0^1,167 (1909). 


In view of the opinion we have ex- 
pressed which is in conflict with that 
taken in Harpxit Singh's case (1) we are 
asked to refer the question raised in this 
case to a Full Bench. I do not think 
such a course is necessary as we have 
chosen to follow a chain of earlier deci- 
sions of this Court ending with Gopendra 
Chandra v. Taraprasanna (10) and Maha- 
raja Bijoy Chand v. Krishna Chandra (4). 
As I think the decision of the Judicial 
Committee in Ranjit Singh's case (2) was 
not correctly placed before their Lordsljips 
who decided Narpat Singh's case (1), I 
respectfully decline to follow it. 

I agree that the appeal should be dis- 
missed with costs. 

S. C. M. 

(CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Deoree 
No. 850 OF 1921. 

Chattba Nath Chow- 
Suhrawardy, J. dhury and ors., 
Chotzner, J, , Defendants, Appellants, 

1924, I V. t 

6, March. j Babar Ali and ors., 

' Plaintiffs, Respondents. 

Rent-free title, presumption of^Long possession 
without paj/ment of rent — Batwara papers, evident 
tiary volute of ^Presumption under sec. 103B, Ben- 
gol Tenancy Act (VIII of 1885), rebuttal of 

Where a tenant sued for a declaration 
that no rent was payable in respect of his 
tenure which was entered as rent-paying 
in the record-of-rights to which he was 
no party, and it was found by the Courts 
below that for more than 60 years no rent 
was paid and the landlord failed to prove 
that he ever realised rent, and that in 
partition proceedings between^ the De- 

(1) 20 0. W. N. 943 (1922). 

(2) L. R. 44 I. A. 117 : s. c. RJi. R. 44 Cal. 

841 ; 21 C. W. N. 609 (1917). 

(4)134 0. L. J. 276 (1920). 

(10) I. L. R. 37 Cal. 598 (1910). 
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fendant landlord and Ms co-shdrers 
under the Estates Partition Act, the lands 
in suit were described as fenUjree : 

Held — That upon the facts found the 
tenant had proved n rent-free tenure. 

Long possession without payment of 
rent may in certdfin circumstances justify 
the inference of rent-free title. A 71 open 
and adverse assertion by a , tenant that 
the land which hr ha^s held is rent-free 
may, after the lapse of the period of limi- 
tation, create a presumption that the 
tenure has been held without payment of 
rent as against the landlord. The ten- 
ant may by assertion (\f adverse iiile ac- 
quire a limited interest in the land which 
he holds. 

Jagdeo Narain Singh 1 Baldeo 
Singh (1) and Bipradas Pal Chol^dhury 
V. Monorama Debi (2) referred to. 

JAFER Ahmed v. Birendra Ivishore 
Manikya (3) distinguished. 

Entries in batwaru papers prepared 
under the Estates ParLiiion Art are valu- 
able pieces of evidence. 

Tins was an ajipeal against a decreo of 
the Subordinate dndge of Zillah Dina]- 
pur (Babu Surendra Krishna Ghosh), 
dated the 9th October 1920, affirming h 
decree of the Munsif at that place t(Babn 
Jagadish Chandra Sen), dated the 10th 
May 1919. 

The facts of the case material to Ihis 
report are as follows : — 

Plahitiffs brought the suit out of which 
this appeal has arisen for establishment 
of their nishkar riglit in the lands in suit, 
and for a declaration that the said lands 
were not liable to be sold in execution of 
rent decrees obtained by tlie Defendants 

(1) L.^. 49 T. A. 399 : 8. r. 27 0. W. N. 925 ; 

36 0. L. J. 499 (1922). 

(2) 22 0. W. K. 396 (1917). 

(3) 22 0. L, J. 126 (X913). 


landlords against one of the tenants, and 
for confirmation of possession. Plain- 
tiffs’ case was that they were purchasers 
of the nishkar right in the lands from 
Mahammad Hossain (Jrd sharer) ajid 
Sherajuddin, Momin and Keajuddin (each 
of l/9th share' Momin’s share was not 
purchased), and from Mohammad Ali, 
Mobarak Ali and Teyazuddin each hold- 
ing 1 /9th share. Plaintiffs therefore 
claimed 8/9th share of the nishkar leav- 
ing Momin’s l/9th share. The area of 
the entire nishkar lands was alleged to be 
52 and odd high as. Plaintiffs claimed to 
have purchased thetaforesaid shares of the 
nishkar lands by kohalas in the years 1303 
and 1305 B. S. The dispiitc'd lands were 
entered as nishkar in the batwara papers 
prepared in the years 1890 to 1898 uruler 
the provisions of Estates Partition Act 
and in the said batwara the disputed 
lands were given in the shares of the 
landlords, Defendants Nos. 1 and 2. 
fllccord-ofH?*ights, they alleged, wajp; pre- 
])ared under Chap. X of the ]ien- 
gai Tenancy A(*t in ,lhe year 1905-1V)06, 
wherein the landlords, Defendants Nos. 1 
and 2, frandnlently caused the dis- 
puted lands to be entered in the 
names of the other tenants Defend- 
ants, as being liable to assessment of 
T’ent, without service of any notice upon 
the Plaintiffs ; thjit the record-of -rights 
was finally published behind the back of 
the Plaintiffs on the 18th March 1905, 
apd a sum of Es. 15 was fixed as rent of 
the disputed lands under sec. 105*- of the 
Bengal Tenancy Act on the 18th March 
1906. The only persons impleaded in 
the record-of-rights were "Momin Ali, 
Mahammad Hossain and Mobarak Ali. 
In the sec. 105 proceeding Momin Ali 
and the heirs of Mahammad Hossain and 
Mobalrak Ali were alone impleaded. 
Plaintiffs appeared in the said proceed- 
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ing and sought to defend the vishkar 
character of the lands, but they were not 
allowed to press the point. Their prayer 
for treating their petition as a plaint 
under sec. 106, Bengal Tenancy Act, was 
also disallowed. • 

The landlords, Defendants Nos. 1 and 
2, sued for recovery of rent for the years 
1313-1315 B.S. against Momin Ali 

claiming jama at the rat§ of Es. 16 in 
Suit No. 463 of 1909 and obtained a decree 
on 13th September 1909, and again ob- 
tained another decree against him on the 
30th January 1914 ip Suit No. 140 of 
1913 for the years 1310-1319 B. S. In 
execution of the latter decree the land- 
lords claimed to have purchased tlie dis 
puted lands in auction sale on ith May 
1914. Plaintiffs tlierefore brought thi^ 
suit for a declaration of their nishkar^ 
right and for the reliefs staled above. 

The landlords, Defendants Nos. 1 and 
2, contested the suit, and tlieir defence,^ 
inter alia, was that the Plaintifis liad no 
nishkar right in the disputed lands. 

The Court of first instance decreed the 
suit. Plaintiffs’ nishkar right in the suit 
lands was declared, and Ifiaintiffs’ pos- 
session in the same was confirmed, and 
it was further declared tliat the suit lands 
were not liable to be sold in execution of 
the rent decrees mentioned above. 

The following portions of the Munsif’s 
judgment will be found material : — 

“ Plaintiffs and th^ir predecessors 
have been in possession of the land in 
suit without payment of rent for more 
Dhan 40 yea'rg* The long and uninter- 
rupted possession for such a length of 
time without payment of rent raises the 
presumption in favour of the Plaintiffs 
that the lands are really rent-free. 

In the case of Jafer Ahmed v. Maha- 
raja Birendra Kishore Manikya Bahadur 


(3), it has been held that long possession 
without paymAit of rent may justify ah 
inference of rent-free title. 

The same principle was enunciated in 
the Letters Patent Appeals Nos. 68 to 
70 of 1914, Bipradas l\al Ghoudhury v. 
Manor ama Dcbi (2), where it is held that 
long possession without payment of rent 
raises a pre8iim])tion of lakhiraj right. 
The pleader for the Defendants argued 
that in these cases possession without 
payment of rent for more than 50 years 
was established, whereas in the present 
case there is no evidence of possession for 
such a length of tifne, hence the principle 
laid down in this case is not ap])licable 
to tlie fact of the present case. 1 am un- 
able to agree w ith the contention of the 
jdcader. The e\idence adduced in this 
case by the PJaintiits goes to show that 
tlie disputed lands were held rent-free 
for more than 40 years. The batwara 
proceedings were initiated 22 years ago, 
the lands were found rent-free at that 
time, there is recital in Plaintiffs’ kobala 
that Panjatori Mea, who was not seen 
by a person whose age is 42 vears, 
possessed the lands, without payment of 
rent. The lands were in possession of 
Plaintiffs’ vendors and their predecessors 
for more than 40 years. No sort of re- 
butting evidence was adduced by Defend- 
ants to show that Defendants even 
realised rent for the disputed lands. 
The principle enunciated in the«e re- 
ported cases supports Plaintiffs’ case 
that Plaintiffs and their predecessors 
held the lands undty* rent-free title. 
After Plaintiffs succeeded in establishing 
that the lands are held rent-free from a 
long time extending for more^ than 40 
years, burden of proof is shifted upon the 
Defendants to prove that the lands are 

(2) 22 C. W. N. 390 ( 1917). 

(3) 22 C. L. J. 126 (1913). 



MB oaiiClitTA WEBKLt NOtBS. 


[Voi. XXIX. 


Chattra Nath Chowdhuey c. Babab 2&iI. 


mdl lands and liable to assessment of 
rent, but Defendants entirely failed to 
discharge the burden. No sort of evi- 
dence was adduced in this case by the 
Defendants. Defendants simply rely 
upon the recordof-rights prepared in the 
year 1905, the correctness of the entries 
in the record-of-rights is disputed by the 
Plaintiffs. 

The Bevenue Officer, although he took 
thfe entries in the batwara papers to be 
correct, added a new entry below rent- 
free, that the lands are liable to assess- 
ment. Nothing has been shown by the 
Defendants under what circuinrtances 
this alteration was made by the Revenue 
Officer. The entry was not disputed by 
any party. Tf any new evidence was 
adduced by Defendants before the Reve- 
nue Officer, the evidence should have 
been brought here. The entry that the 
lands are liable to assessment was made 
behind the back of the Plaintiffs 

The presumption of the correctness of 
the entry under sec. 103, Bengal Ten- 
ancy Act has been rebutted by Plaintiffs’ 
evidence in this case. The entry in the 
record-of-rights that the lands are liable 
to be assessed with rent has been showji 
to be incorrect. The subsequent pro- 
ceedings under sec. 105, Bengal Tenancy 
Act, were based upon the incorrect entry, 
hence the assessment of rent at the rate 
of Rs. 15 per month is not binding upon 
the Plaintiffs. Plaintiffs are not liable to 
pay any rent for the disputed lands. 

AJfter a full <s>nsideration of the ievi- 
dence adduced in this case by the parties 
and the circumstances of the case, I am 
inclined to hold that Plaintiffs have got 
nishkar rig^t in the disputed lands. I 
decide this issue in Plaintiffs’ favour.” 

On appeal by the Defendants Nos. 1 
and 2, the Subordinate Judge of Dinajpur 


affirmed the decision of the Munsif and 
dismissed the appeal. 

The foliccjving portions of the judgment 
of the lower Appellate Court will be 
found material : — 

” The present suit was instituted on 
the 4th of August 1914 after the auction- 
sale of the jote in the rent decree against 
Momin Ali, that in the partition that 
took place beljW’een the proprietors land- 
lords in the year 1896 to 1897 the lands 
in suit fell to the share of the Defend- 
ants Nos. 1 and 2 and their co-sharers 
treated these Ijinds as nishkar. The 
question for determination is whether 
the Plaintiffs have got Ibeir nishkar 
status in the lands? 

The defence disputed their nishkar 
status ; the Plaintiffs sought to support 
, their nishkar status by reference to liie 
entry in the batwara papers prepared 
under tlie Estates Partition Act which 
admittedly shows the status of the 
' holders as broniothar ; the batwara 
papers as prepared from the rent rolls 
supplied by all the co-sharers indicated 
that there did exist the nishkar jote at 
the time of the batwara, that the same 
existed also prior to the batwara is also 
indicated by the recitals in the ancient 
documents filed by the Plaintiffs — ^the 
batwara khatiari proved that the lands 
were rent-free in the proceedings between 
the years 1876 to 1898 for a period of 20 
.years or thereabout. 

Entries in batwara papers as* to the 
amount of rent payable by tenant are 
evidence in the same way as entries in 
the record-of-rights, Janki Dobey v. 
Kirtarath Roy (4). The kobalas under 
whicli the Plaintiffs purchased date from 
1303 to 1305 and 1306 from certain co- 
sharers. The lands in possession of the 
pro formd Defendants co-sharers in the 
(4) 13 0. W. N. 93 (1908). 
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nishkar who did not sell their share have 
been separated and described in separate 
schedules. , 

The Isettlement entry did notl decide 
the rights between the Plaintiffs and the 
Defendants landlords. AA entry w as 
made in the absence of the Plaintiffs 
under sec. 105 showing tliat tho lands 
were liable to payment of rent. When the 
lakhrajdars went to put in ^appearance in 
the proceedings they were shut out from 
appearing in the proceedings. 

It does not appear if the landlords 
supplied any additional data negativing 
the right of assessment against the Jdaiii- 
tiffs. There is no question that the ten- 
ure in question has been all along treated 
as transferable tenure and the landlords 
made no attempt to oust the Plaintiffs. 
The document hlc<l by the PlaintitVs 
showed that the lakh raj oi rent-free 
tenure has been sold many times before 
the Plaintiffs acquired it by purchase, 
that the tenure in question was enjoyed* 
rent-free for more than forty years before 
Plaintiffs’ purchase appears to be proved 
beyond the shadow of a doubt, the halwara 
j>roceedings cover a period of ‘20 years 
showing enjoyment of rent-free status by 
the predecessors-in-interest of the Plain- 
tilffB. The Defendaints landlords sought 
to suggest that the Plaintiffs themselves 
paid rent but the petition in question 
was denied by the Plaintiffs and the land- 
lords Defendants made no allegation in^ 
the defeuce that they ever recovered rent 
from the Plaintiff's. The total absence 
of any such evidence on the part of the 
landlord is consistent with the petition 
being of very questionable evidentiary 
value. 

In my opinion the evidence adduced in 
the case tends to indicate enjoyment of 
the Plaintiffs as lakhraj inspite of the 
onlry in their absence in the settlement 


record showing the lands as liable to 
assessment. 

The evidentiary value of the presump- 
tion from the settlement entry in the 
facts and circumstances of this case is 
altogether insufficient to^rebut the infer- 
ence or presumption of lakhraj right (rent- 
free status) of the DcfeJidants in the 
tenure in question. 

Jjong possession without payment of 
/ent in open defiance of the landlord’s 
claim for rent is very strong preemptive 
evidence of rent-free title, Jafer Ahmed \ . 
Bircndra KisUoni l\'Ja}fikya (3) and Bipni- 
dus Pal (Jhaudhury v. Monorama Dchi (2). 
In thcje ci]cuinstau(!es I am unable to find 
ihuit tlie pri5suinj)tion j'egarding assessable 
character of the tenure sliould pi’cvail 
Jigaiust the Plainlifls wiio were not j)artier, 
to the same and whom the proceedings 
simply ignored and shut out when they 
sought to challenge the entry. 

In the view I take the settlement entry 
regarding the assessable character bf the 
lands does not indicate that the Plaintiffs 
are liable to assessment, rather the facts 
proved in this case sliow overt and open 
user by the Tdaintiffs inspitc of the afore- 
said entjy. In jiiy opinion the ])resump- 
tion of the correctness of the cqtry under 
sec. 103, ilengal Tejiancy Act, has been 
sufficiently rebutted })y Plaintiffs’ evidence 
of user by tliemselves and their prede- 
cessors. Tlie subsequent proceedings for 
assessment being based oti an incorrect 
entry, the assessment is not binding on 
the Plaintiffs. 

In the view I take 1 agree with the 
learned trial Court in its conclusion and 
dismiss the appeal with costs.’’ 

Against the aforesaid decision of the 
Subordinate Judge the landlords, Defen- 

(2) 22 0. W. N. 390 (1917). 

(3) 22 C. L. J. 126 (1913). 
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dants is'os. 1 and 2, preferred this uecoud 
appeal. 

Bahu D. N. Bagchi for the Ap|>ellants. 

liai Surendra Chandra Sen Bahadur 
(with Babu Hemendra Chandra Sen) for 
the EespondentB. 

Babu Biraj Mohan Majumdar for the 
minor Respondents. « 

# 

The Judgment of the Court was as 
foSlows : — 

The suit out of which this appeal has 
arisen was brought,, by the Plaiiitiffs-Rcs- 
pondents for declaration that no rent is 
payable in respect of tlie holding jn their 
possession. During the settlement ])ro- 
ceedings in the ])istrict the licspondents 
were not made parties and the tenure 
was recorded as rent-pnying, tlie rent 
being fixed at Es. 15. They tlien apjdied 
under sec. 105, Bengal Tenancy Act, to 
have the entry corrected, but they were 
not allowed to proceed with their appli- ' 
cation as they were not parties to tlie 
settlement proceeding — they being pur- 
chasers from some of the recorded ten- 
ants. TOereupon they brought the pre- 
sent suit for establishment of their nish- 
kar right in the disputed land and also for 
declaration that the disputed lands are 
not liable to be sold in execution of rent 
decrees obtained by the landlords Appel- 
lants against one of the tenants. Both 
the Courts have found in favour of the 
tenants.’ The appeal is by the landlords. 

Three points have been raised in this 
appeal. It is ai^med in the first place 
that the® burden of proof ought to have 
been placed upon the Plaintiffs inas- 
much a» the alleged lakhraj tenure is 
situated within the ambit of the Defen- 
dants' zemindary ; and reliance has been 
placed for this proposition upon the case 
of Jagdeo Narain Singh y. Baideo Singh 


(1). The second contention of the 
learned vakil is that the Coutiis below 
have erred in receiving in evidence cer- 
tain batwara papers. It is also argued 
that the Courts below have not given 
proper weight to the presumption arising 
in favour of the correctness of the record- 
of-rights under sec. 103B of Bengal 
Tenancy Act. Lastly it is urged that 
the Court of Appeal below has relied upon 
certain ancient documents which were 
found by the first Court to be not genuine 
which finding has not been displaced by 
the Court of Appeal below. 

This last-mentioned ]xhnt may be dis- 
posed of summarily bv observing that 
the lower Appellate Court has not placed 
any reliance upon these ancient docu- 
ments in coming to a decision on the 
merits of the case, but has only men- 
tioned the existence of these documents 
in narrating the Plaintiffs’ story of their 
claim. Before proceeding to consider 
the various points raised, it is profitable 
to refer to the findings of fact arrived at 
by the Courts below. Thev have found 
that the Defendants have failed to prove 
that they ever realised rent for this 
tenure, that there is evidence that at 
least for more than 60 years no rent has 
been paid in respect of this tenure, that 
in the year 1896-1897 there were parti- 
tion proceedings between the landlords 
including the Appellants under the 
Estates Partition Act and in the batwara 
papers of these proceedings thedands are 
described as rent-free. On these facts 
the Courts below have come to the 
conclusion that the Plaintiffs have suc- 
ceeded in proving that the tenure is rent- 
free. There is one other finding reach- 
ed by the lower Appellate Court which 
goes to the very root of the matter. It 

(1) L. B. 49 T. A 899 : b. c. 2? 0. W, N. 926 { 
86 0. L* J. 499 (1922). 
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holds that long possession without pay- 
ment of rent in open defiance of the land- 
lord’s claim for rent is a very strong 
piece of presumptive evidence 'of rent- 
free title : and support for this view has 
been derived from the cases^of Bipradas 
Pal Choudhury v. Monorairia Debi (2) 
and Jafer Ahmed v. Birendra Kishore 
Manikya (3) which are authorities for the 
proposition that long possession without 
payment of rent may in certain circum- 
stances justify tlie inference of rent-free 
title. An open and adverse aBsertion by 
a tenant tliat the land which he has held 
is rent-free may, after the lapse of the 
pc'riod of limitation, create a. presumj)- 
tion that the tenure has l)een Ijeld with- 
out payment of rent even as against the 
landlord. The tenant may by assertion 
^of adverse title acquire a limited inter- 
est in the land which he holds. In the 
present case all the elements requisite 
for tlio conclusion tliat the tenants are 
holding tliis land rent-free for a long 
time are present and cannot now be 
(|ucstionc\l ; and we •(■annot say as a 
Jiiatter of law that I he (’ourts below have 
erred in drawing an inference from these 
facts. No doubt, as has been laid down 
by the Judicial Committee in tlic case 
al)ove cited, where lands are within the 
zemindary of the landlord, it was for tlie 
tenant to prove the source of the acquisi- 
tion of his right. But in that case the 
facts woire totally different from those 
in the present case. In that case the 
bind had b^en held in ticca fjoin a very 
long lime and the fact that the tenant 
never paid rent to tlie ticcadar was held 
not to affect (he zemindar’s right. 
There is one piece of evidence wliich is 
exceedingly damaging to the Defendants’ 
case. There w^ere proceedings in 1896 

(2) 22 0. W. N. 396 (1917). 

(3) 22 0. L. J. 126 (1913). 


under the Estates Partition Act between 
the landlords to •which tlie tenants were 
not paxties. It appears that in those 
proceedings it was conceded by all the 
landlords that the lands in suit were licld 
rent-free by the tenants and wo have 
no doubt that in adjusting the assets of 
the different co-sharers al the tinie of ilio 
partition these lands were treated a.s 
rent-free aiul i]i tlic division of the estate 
tJiey were allotled to the Apj)ellants. 
Besides, it being admitted by the Appel- 
lants tliat tlie lands were at that distant 
date considered to be I’ont-frec, it would 
not be right now to ifilow tlie Apjiellanis, 
after tlie usseis of tlieir share iiad been 
ascertained on the basis that tliese lands 
were rent-free, to recover lent in respect 
of these lands and tlnu^eliy to put thoiii 
in a more advantageous position than 
thoir other (!o-sha rers. We fail to see 
why the baiwara papers should not be 
used as evideiict^ in the ease. In our 
(aj)inioii, they are very valuable pieces^ of 
evidence. 

I hen with regard to the presuniptioii 
as io tlie eorrectness of the iveoid-of- 
riglits, tlie learned Judge gives liis opi- 
niion, on tliis (juestkui in these words : 
“In these circumstances 1 am unable to 
find tliat tlie presumption regarding the 
assessable cliatacier of the tenure should 
prevail against tlu‘ Plaintiffs who were 
not parlies to the- same and to have the 
proceedings simply ignored and shut dut 
Mien they souglit to challenge the e/itry.” 
In anothei’ passage the learned Judge 
observes as follows: “ In, my opinion 
the presumption of the correctness.of tht 
entry unde- sec. 103, Bengal Tenancy 
Act, has been sufficiently rebutted by 
Plaintiffs’ evidence of user by themselves 
and their predecessors.” These findings 
upon the evidence conclude this question. 
We think that the findings arrived at by 
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the Courts below are based upon evidence 
and no error in law has* been committed 
in arrivinj); at tliose findiiiffs. 

The appeal is accordingly dismissed 
with costs. 

H. C. S. , Appeal dismisseil. 

fClVJL REVISION AL JURISDICTION.] 

Rulk No. ue 1924. 

^ , ) • Si iittNnuA Natu 

Gukavfs, .1. n ,. . 

,, , Taooke, J et'.Moncr, 

Cii \Ki.AVA inr, ,1. 

’ 1924 I "'• 

. , ‘ Iv. S. Bonnkamee and 

.% iVeeinher. , . 

/ ors., Opposito I arty. 

» 

AcquiRitiov Act (*i of secs. IS^ SO 

— J clanna/ft, if and irhcn has locu.s hIjitimv at tic 
hearing of rcfcvcnce under see tho^fgh himself 
notan api>f leant Uc’ sneh rofer> ne(‘-— CiriJ fVoccdnrc 
Code (Act 1’ of 10oS)y sec 7.^', reri^ion nndcr, 

Upo}} a reference under sec, 18 of the 
Ijond Aequisilion Act made at the in-; 
stmfcc of s(>me claimcnils, (UiofJier per- 
son who was one of ihe ehiitnants before 
the Call cel or and the nalure of udiose 
claim was set out in Ihe reference is a 
pcrso)i who is cnlilled to he present at the 
hearing of the reference. 

Remble ‘.--Mention of his claim in ihe 
Gollectors reference under see. ^ IS, 
amou)dcd to a reference under sec. 30. 

This was a Kiile ^rraiited on the 25th 
November 1924 against tlie orders of the 
President of the Calcutta Improvement 
Tribunal (Mr. R. C. Banerji), dated the 
30lfn August and 26th September 1924. 

The* Petitioner was mortgagee of a 
piece of land in Tipper Circular Road ac- 
quired under tjie provisions of the Land 
Acquisition Act (I of 1894). During the 
pendency of the proceedings for acquisi- 
tion hej>ut in a claim on 19th September 
1922 in respect of the money awarded 
wdien he was informed that an award 
had already been made on 31st August 
1922. No notice of the proceedings 


having been served on him under sec. 9, 
sub-sec. (3), sec. 10 or sec. 12 (a), the 
J’etitioiier could not appear on 31st 
August 1922. The Collector then on the 
appliftation of the claimants other than 
the mortgagee claimant, made a refer- 
ence to the Calcutta Improvement Tribu- 
nal under sec. 18 of the Land Acquisition 
Act. Li Ijis said reference under sec. 18, 
the Collector mentioned the Petitioner 
(mortgagee) to be a person interested in 
tl)o land as a claimant and entitled as 
such to tlie compensation money, as also 
the nature of his claim. Tlie Petitioner 
was then served* v\ith a notice untler sec. 
20 and lie then j)nt in a written state- 
ment of his claim on 8th Angtfet 1924. 

Tlien on 30tli August 1924. the date 
fixed for hearing the reference upder sec, 
18. the President of the Calcutta Ii^ 
provement Tribunal made an order that 
file Petitioner’s (mortgagee’s) claim could 
not lie entertained before him because no 
award was made in bis favour, he did 
not apply for or obtain any reference 
under I^art III and because there w^as no 
reference under sec. 30. 

Mr. Gunada Gharan Sen and Bahu 
Prasanta Bhuffan Gupta for the Peti- 
tioner. 

Bahu Kusi Prasun Chatt^rji for the 
Opposite Party. 

Th^ Judgment op the Court was as 
follows : — 

This Rule is directed against two 
orders of the President of thib Calcutta 
Improvement Trust Tribunal, dated the 
30tli August and the 26th September 
1924. The matter arose in this way. 
Land acquisition proceedings with re- 
gard to cert<ain lands in Upper Circular 
Road were pending before the Land Ac- 
quisition Collector. The Petitioner was 
the mortgagee in respect of three pro- 
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perties with only one of which we are 
concerned for the purposes of this appli- 
cation, it being No. 123-2, Upper Cir- 
cular Boad. The Petitioner put in a 
claim in respect of the money awarded 
on the 19th September 1922., After he 
had put in this claim he was informed 
that an award had been made in respect 
of one of the properties, namely, 
No. 123-2, Upper Circular Boad, on the 
31st August 1922. The Petitfoner states 
that he did not appear before the Land 
Acquisition Collector, as he had had no 
notice served on him of the proceedings. 
On the 28th November 1922, the Collec- 
tor made a reference under the provi- 
sions of sec. 18 of the Land Acquisition 
Act to the Improvement Trust Tribunal. 
In that a reference was made by the 
Obllector to the claim of the Petitioner 
who was the mortgagee of the shares of 
one of the beneficiaries in the estate of 
the late Baja Badha Kanta Deb. The 
Improvement Trust Tribunal served 
notice on the Petitioner under the pro- 
visions of sec. 20 of the Land Acquisition 
Act, calling on him to submit statements 
of his claim. The notice was served 
on the 14 th January of this year and a 
written statement was put in by the 
Petitioner on the 8th August last. No 
objection was taken by any of the parties 
to this. The 30th August 1924 was 
fixed by the Tribunal for the hearing of 
the reference made by the Collector 
under sec. 18, which was made at the 
inrtance of some of the lessees of the 
estate. On the 30th August 1924 the 
President of the Tribunal made an order 
which is objected to. He said that as 
regards the Petitioner, his claim could 
not entiertained on t/he reference as 
no sward had been made in his favour 
and ho did not apply for or obtain any 
reference under Part III of the Act and 


that the Collector had not made any re- 
ference under the ‘provisions of sec. 80 
of the Land Acquisition Art. 8o I have 
already stated, it is this order of the 
30th August 1924, to which I have just 
referred which is complained of before 
us. The other order of the 26th Novem- 
ber 1924 is merely an order by the Pre- 
sident of the Tribunal refusing to review 
his order of the 30tb August. Now it 
seems to us that the order of the 30th 
August 1924 is wrong. Sec. 18 pro- 
vides that any person interested who did 
not accept the award may, by a written 
application to the Collector, require the 
matter to be referred for determination 
of the Court, whether the objection be to 
the measurement of the compensation 
and to the persons to whom it is payable 
or to the apportionment of the compen- 
sation among the persons interested. 
Now it is sought to support the order of 
the President by a reference to the pro- 
visions of sec. 21 which states that the 
scope of an enquiry on proce^ings aris- 
ing under a reference such as the one to 
which I have referred shall be restricted 
to the consideration of the interest of 
the persons affected by the objection, and 
it is said that the order of the President 
is correct, because the Petitioner is not a 
person affected by the objection which is 
made by the lessee with regard to the 
apportionment. But wo think, having 
regard to the fact that in the referenpe 
ot the 20th November 1922, a refejrence 
was made to the Petitioner as one of 
the claimants, the nature of his claim 
being set out, he was clearly entitled to 
appear before the Tribunal for thi pur- 
poses of the reference under sec. 18, and 
in so far as the President states tfiat the 
Collector has made no reference w'ith 
regard to the claim of the Petitioner 
qnder sec.- 30, it seemp to us that the re- 

' 44 - ' ' 
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ference to the Petitioner’s claim in the 
reference of the 20th ' Noivember 1922 
really amounts to a reference under sec. 
30. Even if this is not so, we think 
that under the circumstances of the case, 
namely, in vjew of the reference to the 
Petitioner’s claim made by the Collector, 
he is clearly a jferson who is entitled to be 
present at the hearing of the reference 
under sec. 18 of the Land Acquisition 
Act. It appears moreover that there is 
no dispute with regard to the Petitioner’s 
mortgage and he is, we think, clearly en- 
titled to appear before the Tribunal and 
to make such representation as he may 
desire to make with regard to the appor- 
tionment of the compensation to the 
beneficiaries through whom he claims and 
the allocation to him of a portion of that 
share in satisfaction of his mortgage. 

In the result, we make the Kule abso- 
lute for the reasons I have stated above. 
We make no order as to costs. 

H. D. C. 


PRIVY COUNCIL. 


[Appeal fboh Patna.] 


Lord Shaw. 

Lord Blanesbubqh, 
Mb. Amreb Alt. 

Sib Lawbrnoe Jenkins. 
Lord Salvesbn. 

1924, 

Hbard, 18 and 

• 19, February. 

Judgment, 


Seth Hukdm 
Chand and ors., 
Appellants, 

•• 

Raja Ran Baha- 
dur Singh 

( 

and anr.. 
Respondents. 


March. J 


Chotck-Nagpur Encumbered Eetatee Act (VI of 
1876), sect Z, S, 10, IS, IS to 18, 19, SI— Manager, 
poeition and powers of, with reference to estate— 
Whether ke is servant or agent of Oovemment — 
Agreement for lease with Oovemment to which 
Meenoiger no party, if spedfieally enforoMe Execu^ 
fion of formal contract when condition precedent to 
enforetbility of contract. 


The Manager ajiftointed under the Ghota 
Nagpur Encumbered Estates Act is alone 
fully and completely vested in the 
management of the estate and the vest- 
ing in him continues during the tenure 
of his office. The owner being expressly 
disabled from making any effective con- 
tract with regard to the property, no 
other officer, whether political or depart- 
mental, could occupy the place or enjoy 
or exercise the rights of the disposal of 
the estate, the management whereof is 
vested in the. Manager and the Manager 
alone. The Manager is neither the ser- 
vant nor the agent of another, be that 
other either a private intervener or a pub- 
lic or political or departmental officer. 
The Manager is himself the principal 
under the statute, and he must conform 
in the discharge of his duties to the provi- 
sions of the Act. 

Where negotiations carried on between 
certain persons and the officials of the 
Government to which the Manager for 
the time being was no party terminated 
in a letter written by the Lieutenant 
Governor stating that the Government 
would accept a proposal to grant a lease, 
provided that an agreement embodying 
the terms was prepared and execut- 
ed by the proper officer representing the 
Court of Wards; but no such agreement 
was in fact prepared or executed: 

Held — That the execution of the agree- 
ment by the Manager was under the 
terms of the letter a condition precedent 
to the formation of a binding contract, 
and it was more than a condition prece- 
dent, since there was no agreement at all 
to which the person in titulo dominii, 
namely, the Manager, was a party such 
as could be specifically enforced. 

Von Hatzfeldt Wildenburq 
Alexander (1) referred to. 

(1) [ 1912 ] 1 oil. 264. 



343 


iVoL. XXIX.] THE CALCUTTX WEEKLY KOTBB. 

Seth Hukum Chand v. Raja Ran Bahadub Singh. 


This was an appeal from a decree, 
dated the 4th June 1919, of the High 
Court at Patna, affirming a decree, dated 
the 24th July 1917, of the SulSordinate 
Judge of Hazaribagh. 

The Plaintiffs (Appellants), as the 
nominated representatives of the Digam- 
bari sect of Jains, sued the Raja of Pal- 
gunj and the Manager of his estate ap- 
pointed under the Chota Nagpur Encum- 
bered Estates Act No. VI “of 1876 for 
specific performance of a contract for the 
permanent lease of the Paresh Nath Hills 
and for other relief. The second Respon- 
dent, who alone contested the present 
appeal, represents the Sitambari Jains, 
and purchased the right, title and interest 
of the Palgiinj estate in Paresh Nath Hills 
in 1918. Negotiations for the lease were 
entered into betw'een the Plaintiffs, as 
representatives of the Digambari com- 
munity, and the Government who at the 
time were contemplating the erection of 
a sanatorium on the Hills for Europeans. 

The terms on which the lease should be 
granted were embodied in a letter ad- 
dressed to the solicitor to the Government 
of India, date<l the 80th November 1908, 
and a premium of Rs. .10,000 was paid. 

The Plaintiffs prayed for specific per- 
formance of the above terms of agree- 
ment. 

The Defendants contended that there 
was no concluded agreement and that 
none of the persons conducting the nego- 
tiations had nny authority to enter into 
a binding contract. The Subordinate 
Judge held that an agreement had been 
concluded but that the Manager of the 
Palgunj estate who alone was authorised 
to make the agreement had not made or 
authorised it and that the agreement was 
Void by reason of the provisions of sec. 
17 of the Chota Nagpur Encumbered 
Estates Act VI of 1876. The High Court 


affirmed the decision of the Subordinate 
Judge, holding further that the agree- 
ment sought to be enforced by the Plain- 
tiffs was merely executory. 

The facts are more fully set out in the 
judgment of the Judicial Committee. 

Messrs. Dunne, K. G. and Kenworthu 
Brown for the Appellants. 

Mr. DeGruythsr, K. C., Sir G. Lown- 
des, K. C. and Mr. Dube for the Respon- 
dent No. 2. 

Their Lobdships’ Judgment was deli- 
vered by 

Lobd Shaw. — This' is an appeal from a 
judgment^ and decree of the High Court 
of Judicature at Patna, dated the 4th June 
1919, which affirmed a judgment and 
decree of the Additional Subordinate 
Judge of Hazaribagh, dated the 24th July 
1917. 

The prayers contained in the suit are 
numerous, but the outstanding and sub- 
stantial questions which were argued be- 
fore the Board wore two in number. The 
first was for a declaration that an agree- 
ment dated the 30th November 1908, 
" is binding upon the Defendant.” The 
secofid is for specific performance of 
this agreement, and that possession be 
made over with the demised property to 
the Plaintiffs and the sum of Rs. 60,000 
as. and by way of, compensation of dam- 
ages paid to the Plaintiffs. Shortly 
.stated, the suit is one for specific perlor- 
mance of an agreement prefaced * by a 
declaration that that agreement is bind- 
ing. • 

The question of who are the paTties to 
the suit raises an important question in 
the casie. The Defendant its thus 
named ; — 

“Raja Ran Bahadur Singh, son of Raja 
Paresh Nath Singh, deceased, holder of the 
Palgunj Estate in Hazaribagh, by bis re- 
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presentativ^. and guardian for this suit Babu 
Krishna Chandra Ghosh, Manager of the 
said Palgun) ‘Estate appointed under the 
Chota Nagpur Encumbered Estates Act (VI 
of 1876) and residing at Hazaribagh afore- 
said.” 

Raja Barf Bahadar Singh was part 
owner of the pacred range of hills after- 
mentioned. But at all the material dates 
the management of his estate was under 
the Chota Nagpur Encumbered Estates 
Act, 1876, and an order pursuant thereto 
pronounced on the 13th Decembeir 1902, 
and duly published on the 28th January 
1903. vested in , the Manager, Babu 
.Krishna Chandra Ghosh. It was there- 
after, and at the time of the -lodging of 
the defence, vested in another Manager, 
Babu Janki Nath Gupta, who had been 
appointed Manager with effect from the 
25th May 1914, by order dated the 3rd 
and published on the 5th July 1914. 

This second Manager, as such, sold the 
right, title and interest of Ran Bahadur 
Singh and the Palgunj estate, — ^in other 
words, sold the Paresh Nath Hills, — to 
the compearing Respondent, by sale deed 
dated the 9th March 1918. This was the 
result of a compromise arrived at and ap- 
proved by the Court as in the interests of 
both the Raja Bahadur Singh Sind another 
Raja, the Raja of Nowagarh, between 
whom another suit was thus arranged in 
the months of the preceding January 
and February. 

Thgse details are only here referred t6, 
to explain the appearance of the second 
Respondent. He represents the Sitain- 
bari community of Jains, and he, as re- 
presedting such community, is purchaser 
of the hills as just mentioned. The pre- 
sent sflit, however, the result of which if 
favourable to the Appellants, would upset 
the compromise and sale just eDOUaeQ^- 
ted, has reference to another and a prior 


agreement alleged to have been concluded 
at an anterior date. 

The alleged agreement, specific per- 
formance of which is asked in this suit, 
is said to have been made during the 
regime of <the first Manager, Mr. Chan- 
dra Ghosh, and though not, of course, 
made with the Raja, was (so it is con- 
tended) such an agreement as would bind 
him and his encumbered estate. 

The Raja Ran Bahadur Singh himself, 
although a nominal Respondent in the 
appeal, was not represented before the 
Board. 

The agreenient consists of a series of 
letters, the most imporlant of which are 
dated 25th, 26th and 3()th November 
1908 ; the last of these bears to be an ac- 
ceptance of certain modified terms of 
agreement as set forth in the letter of the 
26th November. It bears to be for .a 
permanent lease of the whole hill which 
“ will be granted to the Digambar Jains 
subject to the terms and conditions and 
reservations hereinafter contained so that 
the hill may ' be protected from every- 
thing repugnant or opposed to the feel- 
ings or religious tenets of the Jains. A 
premium is to be paid of Rs. 50,000, and 
an annual sum of Rs. 12,000 by way of 
rent.” Various other provisions were 
made with reference to timber, minerals, 
village rights, etc. The remarkable 
feature of the transaction is that it is not 
a transaction with the person vested in 
the management 'of the prop€^i:ty, namely, 
the Managqnr, but is with the servants 
and officials of the Lieutenant-Governor 
of Bengal. , 

The facts have been stated in both the 
judgments of the Court below with much 
clearness and care. The follovring des- 
cription of these sacred hills is taken from 
the judgment of the High Court 

“ The range of hills known as Psresh Nath 
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Hill lies in the Hazariba^h District and runs 
roughly from East to West. It has a cen- 
tral range about a mile and a quaiter long 
with outlying spurs, a part of which is Go- 
vernment propel ty. The greater part of 
the hill, however, is claimed as part of the 
Palgunj Zamindari. Eor •many years this 
hill has been an object of adoration by the 
Jains who hold an Ekramama from the father 
of the present Raja of Palgunj agreeinff to 
grant them such lands on the hill as they 
may need for the purpose of building tem- 
ples. Indeed at one time they went so far 
as to claim the* hill as their own under 
Sanads granted by Akbar and Ahmad Shah. 
These, however, were found by the Calcutta 
High Court to have been spurious docu- 
ments. A numVjcr * 0 ! temples have in the 
past been erected along the creqt of the 
central range and many pilgrims resort 
there for worship and in the course of time 
the Jains have come lo regard the locality as 
a sacred adjunct to the performance of their 
religious observances and keenly resent Its 
use or occupation by others for purposes 
which are repugnant to their religious views 
and which they regard rightly or wrongly 
as an interference with their vested rightfe.^' 

There were in the hills many interests, 
legal, customary and religious, which had 
to be considered. Some lease-holders had 
already vested interests therein. The 
Sontal tribes claimed a right of hunting 
wild animals over the whole range. The 
Zemindar of Nowagarh had a claim to 
" the property of the soutlicrn slopes of the 
hill as pr/rt of his Zemindary. Certain 
rights had been granted by^ way of lease 
to a Mr, Boddam, under which the lessee 
had ^ade tea-gardens and erected a 
piggery. As the taking of life was a 
violation of the religious feelings and be- 
liefs of Jains this establishment 

tended to be provocative of confusion and 
disorder. 

In 1907, the Governor-General of In- 
dia had approved of a scheme for opening 
a sanatorium and residential buildings 
for Europeans on the western spur of the 


central slopes of the range. The crest of 
the central- range is dotted over with 
small temples or tonks, which the Jains 
are allowed to enter and there to worship 
the " charans ** or footprints of the saints 
in whose honour tlie^ tonks had been 
erected. Much had to be done by way of 
demarcation of boufidaries as w^ell as an 
adjustment of rights. 

It was in these circumstances, after 
the Government approval of the erection 
of a sanatorium that the hill was visited 
by the Lieiitenaint-Governor of Bengal, 
Sir Andrew Fraser. Following ujxin his 
visit there took •place tlie correspondence 
which has been referred to, the governing 
object of wliich no doubt was to have the 
hill taken in lease by the Jains from 
those in right of it by law. The prin- 
cipal of these was the Raja already men- 
tfoned, the Zemindar of Palgunj. His 
estate, as stated, was under a Manager 
appointed by virtue of the Chota Nagpur 
Encumbered Estates Act. 

It is important now to consider what 
are the position, legal status and rights 
of such a Manager in law. Under sec. 2 
of the Act VI of 1876, called “ The 
Chota Nagpur Encumbered Estates Act. 
1876,” it is provided that when the 
holder of immoveable property is a minor 
or of unsound mind, or when his property 
has been attached in execution of a de- 
cree of a Civil Court, then, upon applica- 
tiion’,, tlie Commissioner may, with the 
previous consent of the iLieutenant- 
Governor, ” appoint an officer (herein- 
after called the Manager) and vest in 
him the management of the whole or any 
portion of the prope|rty.'' Sec. 3 declares 
the effect of the order and is important. 
It provides in particular : — * 

''Thirdly, |bo long a<B such managemerf; 
continues: — 

" (a) the holder of the said immoveable 
property and his heir shall be incompetent 
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to mortgage, charge, lease or alienate their 
immoveable property or any part thereof or 
to grant valid receipts for the rents and 
profits arising or accruing therefrom. 

^ ^ * 

(c) the holder of the same property and 
his heir shall be incapable of entering into 
any contract which may involve them, or 
either of them, in pecuniary liability.’ 

Elaborate j^rovisions are inade for the 
performance of the Mapagers’ duties, in- 
cluding the recovery of all rents and pro- 
fits, the disbursements therefrom and 
the settlement of duties. Under sec. 10 
an appeal is granted to the Deputy Com- 
missioner, within wliose jurisdiction the 
property is situated, against refusals, ad- 
missions or determinations of claim's bv 
the Manager, failing which appeal the 
Manager’s determination is final. Under 
sec. 12, if the debts and liabilities are 
paid and discharged, or an arrangement 
made for satisfaction accepted by the 
creditors and approved by the Commis- 
sioner, the holder or his heir are to be re- 
invested in the property, cp such part 
thereof, as has not been sold by the 
Manager under the power contained in 
sec. 18, but subject to the leases and 
mortgages, if any, granted and made by 
the Manager under the powers herein- 
after contained. * 

Under secs. 13 to 18 the wide powers 
of the Manager are set forth. In y^arti- 
cular undeir secs. 17 and 18 powers to de- 
mise tlye property for a term of years or 
in pefrpetu\ty, powers of mortgaging and 
selling by auction, etc., are all given to 
him. 

Up to this point it is clear that the 
owner is Uisabled not only from acts of 
management but from mortgaging, charg- 
ing, leasing* or alienating the property » 
whereas, on the other hand, the Manager 
is vested and alone vested with such 
flowers. The latter is, in short, in the 


eye of the law, fully and completely 
vested in the management of the estate, 
and the vesting in him continues during 
the tenure of his office. 

Under sec. 19, of which much was 
made by the Appellants, power was given 
to the Lieutenant-Governor of Bengal to 
regulate a variety of matters by making 
rules which have expressly to be rules 
consistent with this Act/' 

Under sec. 20 it is provided : — 

“ Whenever the Commissioner thinks fit, 
he may appoint any officer to be a Mana- 
ger in the stead of any Manager appointed 
under this Act; and*thereupon the pioperty 
then vested under this Act in the former 
Manager shall become vested in the new 
Manager. Every such new Manager shall 
have the same powers as if he had been 
originally appointed.” 

Sec. 21 may also be reckoned as rele- 
vant, namely : — 

** Every Manager appointed under this 
Act shall be deemed a public servant within 
the meaning of the Indian Penal Code.*' 
In the opinion of the ISoard it is neces- 
sary to give very full and careful effect 
to the position of a Manager vested under 
the Act in the management of the pro- 
perty of the nature already described. 
It is in their Lordships’ opinion clear 
that the owner of such property is ex- 
pressly disabled from making any effec- 
tive contract with regard to it and it is 
equally clear that no othe/r officer, whe- 
ther political or departmental, could 
oev^upy the place, or enjoy or exercise the 
rights, of the disposal of the estate, the 
management of which estate is vested in 
the Manager and the Manager alone. 

It may well be that as the Manager 
was in the list of public servants his con- 
duct as such servant may have been open 
to comment by those in highe^r official 
rank, and it may also be that a successor 
to him might be appointed; but the 
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moment Buch a successor was appointed 
the predecessojr was divested and the sue* 
oesspr iinvested wjith all the rig'hts and 
title. Under the Encumb'ered Estates 
Act, the Manager for the time being 
stands responsible in lajv for fidelity in 
the discharge of the entire duties of 
management, disposal, realisation aind 
restoration with regard to the estate 
under his care. 

• 

It is the further opinion of the Board 
that in the performance of such duties the 
Manager is neither the sei-vant nor the^ 
agent of another, , be that other 
either a private intervener or a public or 
political or departmental officer. The 
Manager is himself the principal under 
the statute, and he must conform in the 
discharge of his duties to the provisions 
of the Act. , 

It may well be that political and social 
considarations may induce a certain 
course of policy with regard to portions pf 
property under a Manager’s charge and 
that communications may accordingly be 
addressed tet him, in so far for instance 
as they bear upon the safety of the pro- 
perty, or the possible injury or advantage 
to the rights committed to the Manager’s 
charge. But the Manager must, with all 
his local knowledge, consider these 
problems for himself, and with regard to 
the acquisition or disposal of the estate or 
a permanent lease thereof, it is clear that 
the responsibility • lies upon him as the 
principal in the transaction. 

It must not be supposed that such con- 
dderatioins ,wete absent from the milnd 
of the Lieutenant-Governor in the course 
which he was anxiously pursuing for the 
appeasement of any trouble in the dis- 
trict. The contrary is the case, and in 
the letter of the 26th November 1908, 
from the representatives of the Pigambarf 


Jains, the following express proviso was 
accordingly made : — 

“ We hereby accept* the terms modified 
as above provided that a short agreement 
embodying these terms be prepared and ex- 
ecuted by (1) the Deputy Commissioner or 
Such other officers, reptesenting the Court 
of Wards as is authorised to assign such 
agi'oement, (2) the Raja of Palgunj, and ( 3 ) 
ourselves as •representing the Digambari 
Jains.” • 

On this, three points have to be noted : 

(1) In the negotiations reference is made 
to ofiicers representing the Court of 
Wards. That, of course, is a mistake in 
terms ; but it is a recognition that the 
property is under management other than 
that* of the owner and that a public official 
is in control of it. 

(2) No agreement, embodying the 
terms, was ever prepared. Certain 
communications passed with solicitors, 
and a draft lease was attempted, but the 
negotiations with regard to that broke 
down. 

(3) As to the provision that ah agree- 
ment w'as to be prepared and executed by 
the three persons there named, none of 
them ever executed such an agreement, 
.and in particular the Manager of the En- 
cumbered Estate not only never did so, 
but he declined to give his assent to carry- 
ing out of any transaction upon the lines 
indicated. 

In view of what has been already said 
as to the position and rights of thft Mana- 
ger under the Encumbered Estates Act, 
it will be manifest that the letters found- 
ed upon as an agreement in respect of 
which specific performance, should be 
asked, did not constitute any agreement 
with the one person who, by law, could 
be a contracting party with regard to the 
estate under his charge, and, therefore, 
that upon that ground neither he nor any- 
one authorised by him, or entitled to act 
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in his name, having entered into the 
alleged agreement, the ground of action 
for specific performance fails. 

But their Lordships, out of respect for 
the High Court who have investigated 
the whole complex subject with much 
care, do not wish to indicate any dissent 
from the opinions of the learned Judges 
on the assumption that the above proviso 
would have been a condition precedent. 
They will assume for the moment that 
this 'alleged contract was entered into 
with a person entitled so to do. On that 
assumption they are of opinion, agreeing 
with that of the learned 'Judges, that the 
proviso did constitute quite clearly a con- 
dition pirecedent. To take the con^nt 
of the Manager and the adhibition of his 
authority by his signature to the transac- 
tion — to take that point alone, it seems 
beyond question that it was most natural 
and proper, and indeed necessary, that 
that agent should be personally satisfied, 
and after investigation, should personally 
approve of the merits of the transaction 
under which he was to dispose of a most 
important part of the real estate com- 
mitted to his charge. It is further clear 
that in such circumstances it would be a. 
misuse of language to describe his sign- 
ing the contract and becoming bound as 
Manager and in that capacity dominus 
of the estate, as a mere provision of a 
formal character and of a purely execu- 
tory ntture. The Manager’s consent, 
authority, and signature went to the root 
of the alleged bargain which had been 
come to. In a very full and strong sense 
the proviso^ cited was a condition prece- 
dent to the transaction. 

The cases upon the subject are legion 
and one citation very properly noted in 
the judgment of Mullick, J., may be 
here repeated, namely, that made from 
the judgment of Lord Parker (as he after- 


wards was) in the case of Von Hatzfeldt 
Wildenburg v. Alexander (1) : — 

“ It appears to be well settled by the 
authorities;" sAys that learned Judge, that 
if the documents or letters relied on as cons- 
tituting a contract contemplate the execu- 
tion of a further 'contract between the par- 
ties, it is a question of construction whether 
the execution of the further contract is a 
condition or term of the bargain : or whether 
it is a mere expression of the desire of the 
parties as to the manner in which the tran- 
saction already agreed to will in fact go 
through. In the former case there is no en- 
forceable contract cither because the condi- 
tion is unfulfilled or because, the law does 
not recognise a coti?,rajct to enter into a 
contract. In the latter case there is bind- 
ing contract and the reference to the more 
formal document may be ignored." 

Their Lordships revert to the question 
only again to note, however, that the 
proviso is, in their opinion, much more 
than a condition precedent. 

This is a negotiation carried on by a 
civil officer who is not the owner of the 
ground and who is not acting either as 
master or principal of, the person who is 
the owner of the gx’ound. Accordingly, 
specific performance of any contract so 
enteSred into is an impossibility in law 
because the owner of the ground and the 
person in titulo dominii, namely, the 
Manager, is no party to the contract 
which is asked to be specifically enforced. 
That is an end of the case in its legal 
aspect. 

But their Lordships think it right to 
axJd that on a matter of fact they ^ee no 
reason to differ from the judgment of the 
High Court where it is stated ; — 

** It must be borne in niind that the 
Manager in whom the estate was vested at 
the date of the agreement was Babu Krishna 
Chandra Ghosh; this gentleman wae no 
party to the agreement and so for as the 
evidence goes there i$ nothing to show 

(1) [X912] 1 Ch. 884 
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he was even oonsulted durinir the negotia- 
tions and before the agreement was entered 
into." 

Further, it is permissible to think that 
if the Manager had been applied to, he 
would have made just such enquiries as 
were made later by the Settlement Officer, 
Mr. Reid, when he was asked to report 
upon difficulties which emerged with re- 
gard to carrying the projected policy for- 
ward. Mr. Reid narrates th*e conflict of 
opinion and otherwise between this 
Sitambari Society of the Jains and the 
Digambari Society. He refers to the 
litigation that has occufred, to the in- 
trusions which have been made upon the 
hill, as already alluded to in this judg- 
ment, and to the conflict of title with re- 
gard to certain portions of it ; and he con- 
cludes by stating in effect and quite 
frankly that he thinks the proposed lease 
is inadvisable and illegal. He then adds 
these observations : — 

The Digamhar Society would proceed to 
erect new tonk» some of them possibly ad- 
jacent tc the already existing tonks which 
are managed by the Sitambars. The Sitani- 
bars would of course object, and would fall 
back on their rights, under the agreement of 
1872. To enforce their legal rights, they would 
no doubt resort to violence, and very likely 
the site of every proposed new tonk would be 
the scene, of a riot of greater or lesser mag- 
nitude. I understand that it is not the 
local authorities but the local Government 
who proposed to sanction the lease of the 
hill to the Digambari Jains. In that case 
the latter authority would be put in the 
extremely invidious position of having sanc- 
tioned an agreement, the result of which 
niust necessarily be rioting, possibly of a 
serious character.* With this prospect in 
'^iew, if there is any doubt of the legality 
of the proposed lease, it is evidently one 
which cannot be carried through.’’ 

This citation has only been made to 
^iidioafe the serious responsibility that 
^ould have rested upon the Manager in 


becoming a party to such a transaction 
and the necessity for his personally acting 
with much circumspection*. It is not for 
this Board to express any opinion what- 
soever upon the conflicting points of 
policy or otherwise appearing in these dis- 
cussions, but the futility of the attempt 
made on legal grounds in* the present suit 
to have specific performance of the bar- 
gain not made with the Manager at all* 
is now obvious. 

The judgments of the Courts below ara 
accordingly affirmed. 

There are two further points to which 
it may be necessary • briefly to allude. 
The negotiations canvassed in this infor- 
mation took place during the regime of 
Manager No. 1 , and in accordance with 
the opinion of the Board confirming that 
of the High Court no concluded agree- 
ment as the result thereof was over 
arrived at. During the regime of Mana- 
ger No. 2 a compromise was entered 
into of certain conflicting rights and this 
compromise was recorded and de^Jree 
passed in accordance therewith on the 
24th February 1909. Accordingly, the 
attempted bargain in the first regime 
came to nothing : the compromise in the 
second re^rae resulted in a transfer of 
the hill to the Respondent No. 2 and 
that bargain was duly confirmed by the 
Court. 

It must be taken that the compromise 
entered into with the Manager of the Ifal- 
tpinj Estate in Appeal No. 551 of 19^14 and 
the conveyance made in pursuance thereof 
are binding on the Raja of Palgunj and his 
estate to the same extent as if the latter 
had been himself the contracting pajty." 

These are the words taken from the 
judgment of Mullick, J., and theij* Lord- 
ships are of opinion that it was an un- 
doubtedly sound conclusion to be drawn 
as in these words : — 

There was. therefore, an implied obliga-* 

45 
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tion on the transferor not to derogate from 
the grant." 

The Board is of opinion that the correct 
course was taken upon this point of the 
compromise of the suit and upon the 
attempt of the Baja of Palgunj to inter- 
pose on the subject. 

The last question raised is as to what 
is to become of the Es. 50,000 which was 
transmitted in the form of a cheque for 
Bis. 60,000 on the Bank of Bengal by 
pundit Mohan Krishna Dhar, dated the 
3rd November 1908, per a letter from 
him to the Private Secretary of the 
Lieutenant-GoverhoB. The disposal of 
that remittance still stands upon the foot- 
ing set out in the letter of the 6th Sep- 
tember 1910 by Mr. Gourlay, the offi- 
otating Secretary to the Government of 
Bengal, to Messrs. Morgan & Co. printed 
on p. 16 of the Becord. This letter con- 
cludes in the following terms : — 

“ I am, therefore, to request that you 
will be so good as to inform your clients that 
the arrangement proposed in November 
]906, has fallen through and that the Ac- 
countant General, Bengal, has been asked 
to refund them with interest at 4 per cent, 
(the Bank rate of fixed deposits) the sum 
of Rs 50,000 which they had paiil as , pre- 
mium." 

The right to ingather that'eum still 
stands upon that letter and the money 
will no doubt be repaid upon demand by 
the proper authority accordingly. 

, Their Lordships will humbly advise 
His Majesty that the appeal be dis-r 
missed with costs. 

Solicitor : Mr. T. Page Thomas for the 
Appellants. ‘ 

Solicitors ; Messrs. Ranken, Ford <6 
Chester for the Bespondent No. 2. 

G, d; M. 
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Mbs. Thomas and 
anr. 


Marriage, dUsolviion of—IndMn Divoree Aet 
(IV of 1869), tee. 2— Petitioner, a Chrutim and a 
resident of India— Remand for finding— Damagm, 
on whai principlet to he aeeeeeed. 


In a divorce case, in order to grant any 
relief under the Indian Divorce Act, the 
judgment must show that the case comet 
within the provisions of sec. 2 of that 
Act, that the Petitioner is a Christian and 
a resident of India at the time of present- 
ing the petition. 


SiNGBAI SaNTHAL V. PUBAIGI Santhalni 
.(1) referred to. 

In order to assess damage the Court 
should direct its inquiry towards ascer- 
taining what damage the Petitioner has 
sustained owing to the action of the co- 
Respondent, and the damage he has sus- 
tained would be the same whether the 
co-Respondent is a rich man or a poor 


man. 

Kbxsb V. Keyse and Maxwemj (2) re- 
ferred to and distinguished. 

The District Judge of Chittagong oD 
24th March 1924 passed a decree for the 
dissolution of marriage in this case and 
the records and proceedings vrere sent tO' 
the High Court for cemfirmatkm of tbo 
said decree. 

This Court (consisting of the Chiif 
Justice, Newbould and Buckland, JJ.), <m, 
(I) 8io.L.j.a4oct«e5. 
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17tb November 1924, remanded the case, 
when the following observations were 
made by : — , 

Sanderson, C. J. — ^In this case we are 
of opinion that the matter must be re- 
manded to the learned District Judge on 
the ground that in our opinion the judg- 
ment of the learned Judge is not sufficient. 

In the first place there is nothing in 
the learned Judge’s judgment i>o show 
that the case comes within the provisions 
of sec. 2 of the Indian Divorce Act, 1869. 
That section provides that “ Nothing 
hereinafter contained shall authorise any 
Court to grant any relief under tliis Act, 
except in eases where the Petitioner pro- 
fesses the Christian religion and resides in 
India at the time of presenting the peti- 
tion.” There is no finding as to the 
matters referred to therein. The section 
further provides ‘‘or to make decrees of 
dissolution of marriage except in the fol- 
lowing cases (a) where the marriage shall 
have been solemnized in India; or (b) 
where the adultery complained of shall 
have been committed in India.” 

All that the learned Judge says in his 
judgment is as follows : — ‘‘ I am satis- 
fied of the factum of adultery, and that 
the Petitioner has in no way connived at 
or condoned it. The marriage is there- 
fore declwed to be dissolved.” 

This Court requires specific findings in 
respect of the material facts which it is 
oecessary for the Petitioner to prove in 
order to bring the case within sec. 2 of 
the Divorce Act. 

We have referred to this matter on 
several occasions and, it is sufficient for 
me to refer to the case of Singrai Santhal 
V. Puraigi Santhalni (1). 

^ the second place it is not clear to 
this Court whether the learned Judge 
hee piioosedied upon the correct principle 
Ci>uo.L.jr,Mo(i«io). 


in assessing the damages at Es. 20,000. 
The leanied Judge said; ” Apart from 
®^y question of sentiment, the wrong in- 
flicted upon him is one for which he 
deserves substantial compensation, and 
moreover it is more than •likely that he 
will incur considerable expense in the 
matter of the disposal of the two children 
of the marriage.’’ 

For the purpose of^ stating the correct 
principle reference may be made to the 
charge to the jury of the learned Presi- 
dent of the Probate Division in the case 
of Keyse v. Keyse and Maxwell (2), 
which is as follows : — 

‘‘ Thej-e is no doubt about the adultery, 
it has been proved and admitted ; and the 
question therefore that remains for you 
to consider is what damages, if any, the 
cp-Eespondent is to pay. Now I am 
obliged to explain the principle upon 
which damages are to be given ; and, first, 
you must remember that you are not here 
fo punish at all. Any observations.' direct- 
ed to that end are improperly addressed 
to you. All that the law permits a Jury 
to give is compensation for tlie loss which 
the husband has sustained. That is the 
only* guide to the amount of damages to 
be given. . But, undoubtedly if it is 
proved that a man has led a happy life 
with his wife, that she has taken care of 
his children, that she has assisted in his 
business, and then some man appears 
ppon the scene and seduces the wife "av^ay 
from her husband, then the jury will take 
those facts into consideration. But the 
question in this case, as •in so many 
others, is, whether or not these • losses 
have been cast upon the Petitioner by 
the action of the co-Eespondent.. If he 
did not seduce her away from her hus- 
band that makes a very material differ- 
enoe in considering the amount of damages 
(2) L. B. 11 F. D. 100 (1886). 
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to be given. In considering these ques- 
tions undoubtedly the conduct of the hus- 
band must be looked to. Here the hus- 
band and wife had been leading an un- 
happy life before they parted, and he 
knew she had* no means of living. It is 
for you to judge whether he had really 
made any eil'ectiial efforts to discover 
where she was, 1 piean, in the sense 
of being such as a man would really 
take if he had his heart in the inquiry. 
If you come to the conclusion that he did 
not make any earnest inquiry after her, 
that is a fact you qould consider when 
you are considering the question of the 
damages he has sustained by some man 
consorting witli his wife afterwards. 
What can any husband exj>ect who has 
separated from his wife, who, he knows, 
has no means? Wliat will follow? 
Why, that in the ordinary course of 
things she may yield to the temptation 
of securing support from some other 
man. Therefore, take those matters all 
into your consideration in determining 
whether or not the Petitioner is entitled 
to damages, and if so, to what amount. 

(In the oofurse of the summing-up a 
juror asked what were the means of the 
co-Eespondent). ‘ 

The President ; — '' I am not at all 
surprised at your asking the question ; 
but that indicates the great misappre- 
hension that exists on this subject. It 
is not a single case, but it is very often 
asked. But do you not observe, on the 
principles that I have explained to you, 
the means of Vhe co-Eespondent have no- 
thing to do with the question ? The only 
question is, what damage the., Petitioner 
has sustained and the damage he has 
sustained is the same whether the co- 
Eespondent is a rich man or a poor 
man.” 

The case must therefore be remanded 


to the learned Judge to be dealt with in 
accordance with the foregoing observa- 
tions. It may be necessary for him to 
take further evidence with regard to 
some of the above-mentioned material 
facts. Thaf is a matter for the learned 
Judge. 

Newbould, J. — I agree. 

Buckland, J. — I agree. 

« 

On 23rd December 1924 the case came 
before the District Judge when he ob- 
served : — 

” My predecessor granted the Peti- 
tioner a decree of dissolution of marriage 
but the case was remanded for a finding 
whether the Court had jurisdiction and 
for reconsideration of the question of 
damages. I have further examined the 
Petitioner. He is a Christian and was 
resident in CJiittagong at the time when 
he prcscnte<l the iietition. The marriage 
was solemnized in Scotland but the 
adultery complained of took place in 
Calcutta. This, Court therefore has 
jurisdiction to make a decree of dissolu- 
tion of marriage, subject to confirmation 
by the High Court. 

It has already been found by my pre- 
decessor that the Eesirondent committed 
adultery with the co-Eespondent, Victor 
Massey. The damages were assessed at 
Es. 20,000 as claimed in the petition. 
The Petitioner allowed his wife to stay 
in Calcutta from February 1923 and to 
take up employment there. Se explains 
his reasons for agreeing to this, viz., the 
children were being sent to school in 
Darjeeling, his occupation involves much 
absence from home and he thought some 
occupation would be good for her health. 
He came back to Chittagong about 
Christmas 1923 and he expected that she 
would stay with him permanently but 
shortly afterwards discovered that dhe had 
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been unfaithful to him in Calcutta and 
elsewhere with the co-Eespondent. I 
accept the explanation f^iven by the Peti- 
tioner but the fact remains that when 
adultery took place, Mrs. Thomas was 
not living with her husbend. The Peti- 
tioner’s children had already been sent 
to school at Darjeeling and the Petitioner 
will not have to make new arrangements 
to look after them except during the 
holidays. Taking into consideration 
these facts, I assess the damages at* 
Es. 3,000. The Petitioner is entitled to 
his costs from the co-Eespondent.** 

On 13th January f925 when the find- 
ings came atUer remand the Petitioner 
appearing in person the following order 
was passed by the Court. 

Sandkbson, C. J. — Tills case was re- 
manded to the District Judge for certain 
findings. The learned Judge has no’Jv 
come to a conclusion in respect of the 
matter about which this Court desired 
the findings, and the result is that, in 
my opinion, the same should be con- 
firmed. * 

Newbould, J. — agree. 

Eankin, j.— I agree. 

P. D. 


[GIVIL APPELLATE JURISDICTION.] 
Appeals from Appellate Deorbes 
Nos. 1855, ETC., OF 1921. 

Prasanna Kumar Ray, 
Defendant, Appellant, 

V. 

Arun Chandra 
SiNGtiA, Plaintiff, 
Respondent. 

Bengal Tenancy Act (VIII of 1885 aecs, 105 ^ 
105A — Suit hy landlord for additional rent in re«- 
jiect of additional area— Decision of Special Judge 
appealable to High Court when question of prin* 
ei^e as to ham upon which rent is to he settled 
is inoolved^Duty of Special Judge to settle fust 


and equitable rent irrespective of contract between 
parties-~^'‘ Ki^nd n- I,” if of 16 cubits or H 

cubits Finding as tn the^ length of such nal, a 
finding of fact when such finding is based on ^vi 
dence and not merely on construction of khbuln *^t. 

The Appellants were tenants under the 
Respondents who sued^for additional rent 
in respect of additional area. In the dowl 
kabuliyat it was stipulated that for excess 
lands found on measurement the tenant 
would pay separate rent according to the 
khod khasta nal and khod kliasta rate of 
the Fergana. The tenants contended 
that the khod kliasta nal meant a pole of 
16 cubits while th^ landlords contended 
that it was one of 14 cubits. The Special 
Judge in reversing the decision of the 
Settlement Officer accejoted the latter 
contention : 

Held — That there being nothing in the 
kabuliyat for guidance as to the proper 
meaning of the expression “ khod khasta 
nal ’* evidence was admissible to show 
what the expression meant in the zemin- 
dary in question and the finding , of the 
Special Judge based on evidence was a 
finding of fact binding on the High Court 
in second appeal. 

Where the decisioji of the Special 
Judge does not merely settle a rent but 
involves some question of principle as to 
the basis upon which rent is to be settled 
the decision of the Special Judge is ap- 
pealable to the High Court. 

That in coming to a decision upder sec. 
105 of the Bengal Tenancy. Act, the 
Special Judge would consider the rate of 
rent mentioned in the kabuliyat but if he 
finds that a strict adherence to the rate 
mentioned in the kabuliyat ^would make 
the rent in excess of what he considers a 
fair and equitable rent he is^bound by the 
terms of sec. 105 to so adjust the rent, 
irrespective of any contract between the 
parties^ as to make it just and equitable. 


Greaves, J. 
Graham^ J. 
1924, 
17, Jul^. 
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THese were appeals against the decree 
of B. Sen, Esq., Special Judge of Zillah 
Noakbali, dated the 2lBt of April 1921. 
affirming the decree of Babu hlibaran 
Chandra Das Gupta, Assistant Settlement 
Officer of that District at Peui, dated the 
24th of April 1919. 

The facts of the case will ajjpear from 
the judgment. • 

Babu Oharu Chandra Biswas in 
Nos. 1180, 1209, 1210, 450, 451 and 463, 
Babjis Panchanan Ghose and Girish Chan- 
dra Bannerjee in Nos. 1811 to 1814 and 
1874, Babu Hemendra Kumar Das in 
Nos. 2266, 329 and 330*, Babus Jogesh 
Chandra Ray and Bhagirath Chandra 
Das in No. 1855, Babus Jogesh Chandra 
Ray, Suresh Chandra T_alulcdar and 
Mohendra Kumar Ghose (in Nos. 2236, 
413, 956 and 957, Babu Jitendra Kumar 
Sen Gupta in Nos. 2372, 2472 and 2428, 
Babu Suresh Chandra Talulcdar in 
Nos. 2604 and 2605, Babu Santosh Kumar 
Bose in No. 395, Babu Bepin Chandra 
Bose in No. 412, Babu Subodh Chandra 
Ray Choudhury in Nos. 1476, 1477, 
1801, 1802, 1893 and 1894, Babu Mohen- 
dra Kumar Ghose in Nos. 1062 and 1063 
and Babu Bam Doyai De in Nos. 419 and. 
420 for the Appellant. 

Babu Charu Chandra Biswas iu 
Nos. 1855 , 2286, 2266 , 2372 , 2427, 2428, 
2604, 2605, 329, 330, 412, 413, 966, 957, 
1062, 1063, 1476, 1477, 1801, 1802, 1893. 
1894, 419 and 420, Babu Girija Pro- 
$anna Ray .Choudhury in No. 395, Babu 
Jitendra Kumar Sen Gupta in No. 451. 
Babu Nagendra Chandra Choudhury in 
No. 450, Babu Bhagirath Chandra Das 
in Nob. 468 and 1813, Mr. Maity and 
Babu Apurba Charan Mookerje'e, in 
No. 1811, '' Babus D. L. Kastgir and 
Radha Benode Pal in No. 1874, Babus 
Suresh Chandra Talulcdar and Mahendra 
Kumar Ghose in No. 1210 .(S. A. 


Nos. 419 and 420 of 1922, 2236 of 1921, 
2372 of 1921, 412 and 413 of 1922, 1856 
of 1921, 329 and 330 of 1920, 2427 of 1921. 
2605 of 1921’, 1801 and 1802 of 1922, 395 
of 1922, 1476 and 1477 of 1922, 1898 and 
1894 of 1922 , 956 and 957 of 1922, 1062 
and 1063 of 1922) for the Eespondent. 

The Judgment of the Court was as 
follows : — 

Greaves, J.— These appeals are ap- 
• peals by the tenants in suits by their 
landlord, under the provisions of sec. 106 
of the Bengal Tenancy Act, claimi^ag 
additional rent in respect of additional 
area. The Assistant Settlement Offi.cer 
in the first Court decreed the suits and 
held that for measuring the additional 
lands a pole or nal of 16 cubits should be 
employed ; the landlord appealed against 
t'he decisions of the Assistant Settlement 
Officer in so far as he decided that the 
pole or nal to be employed for measure- 
lAent should be a pole or nal of 16 cubits. 
The landlord’s contention was that ac- 
cording to the true construction to be 
placed upon the dowl in the various suits 
the pole or nal to be employed was one 
of the 14 cubits and the Special Judge 
who heard the appeals has agreed with 
this contention. These appeals are direct- 
ed against this decision and this is the 
only point which arises in these appeals. 
The Special Judge disposed of all these 
appeals by reference to a judgment which 
he* gave in another case, which cis not 
under appeal, in which the same point 
arose and he has incorporated that judg- 
ment in his judgments in all. the cases 
from which these appeals arise. The 
dowls in all the cases are, we are told, 
substantially the same and the appo&lB 
have been argued on this basis hut , ^h^ 
dowls bear dSffiarent dates between 
years 1269 B. S. and 1260 B. .end in 
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Appeals Nos. 1476, 1477, 1801, 1802 and 
1898 of 1922 the dowls bear date before 
the year 1267 B. S. The two appeals 
first argued before us were Nos. 419 and 
420 (rf 1922, so it will be convenient to 
refer to the dowls of thesp two appeals. 

Those who appeared in the other ap- 
peals all adopted the arefuments advanced 
on behalf of the Appellants in Appeals 
Nos. 419 and 420 of 1922 and in some 
cases supplemented these Arguments, but 
although in some cases reference was 
made hy them to the dowls of their 
particular appeals it was not suggested 
that there was any material difference in 
the dowls so as to affect the ixdnt arising 
in these appeals. 

The dowl kabuliyat in Appeal No. 419 
of 1922 is dated the 11th Magh 1259 (23rd 
January 1853) and the interest thereby 
created is a taluki interest. The dowl’ 
refers to the land being settled as being 
hhas mehal in own cultivation (mehal 
khas khod khasta) in possession of seU 
and measuring according to the measure- 
ment of 1249-I25G n. S. made by a pole 
of 16 cubits of 18 inches each 4 kanis 
odd. Some discussion arose as to the 
meaning of the words khod khasta ‘ in 
own cultivation ” and it was suggested 
that it meant that the intermediate in- 
terest, that of the Talukdar, having come 
to an end the tenants on the land were 
paying their rent direct to the zemindar, 
but there is no evidence of this and we 
must, I^think, take the words as meaning 
that the lands were being cultivated by 
the zemindair either through kaiyats or 
by hired labour. The words cannot be 
strained tojnean of necessity cultivation 
by raiyats. 

The document further statee that the 
land was surveyed by the Amin during 
the. Efcaadas Survey as appertaining to 
hh04 hkat1» imd' tM it w»s measured 
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by a pole of 16 cubits of 18 inches each 
and found to measure 5 kanis odd. The 
document concludes v^th these words 
which have caused the present ccntlro- 
versy : 

“ If on fresh measurement excess land 
be found I (that is, the tenant of the 
taluk) shall pay separate rent for the 
same according to the khod khasta ml 
and khod khasta rate of the Pergana.*’ 

It will be convenient to state again the 
. point in controversy which arises . on 
these words. The Appellant tenants 
contend that “ khod khasta ” ml means 
the ml or j)olc of ill cubits used in the 
previous measurement of 1249-1256 and 
also dsed at the time this dowl was exe- 
cuted. The landlord Respondent contends 
that the words “ khod khasta ” nal mean 
a raiyati nal or pole of 14 cubits. 

The Special Judge has, as already 
stated, accepted the landlord’s contention 
finding that the words “ khod khasta ’ 
in the oxfu-ession “ khas khod khasta ” 
in the early part of the dowl has hot tlie 
same meaning as the words “ khod 
khasta ” appearing in the concluding 
words of the dowl before the words 
‘‘pole ” and “rate.” lie says that if 
it had been intended to measure excess 
lands t’or the purpose of assessing addi- 
tional rent with a 16 cubits nal (which was 
the nal used for measuring taluks) there 
would have been no need to use the 
words tiiat the excess area would be 
measured with khod khasta , ned and 
assessed at khod khasta rate and he holds 
that these words mean the pole and rate 
applicable in the case of cultivating 
raiyats. * 

He concludes his judgment by record- 
ing this finding, ‘ ‘ On a consideration of ' 
the entire evidence, oral and doenmen* 
tary, I hold that khod khasta nai meant 
the nal applicable to iaiyats and sudi nd 
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was 14 cubits of 16 inches.** It was 
not suggested before us that if evidence 
was admissible to ‘prove the meaning of 

khod khasta there was no evidence to 
support this finding although it was sug- 
gested that there ^was no finding that in 
1269 B. S. there was any raiyati ml in 
their zemindary. Of course in second ap- 
peal not having ourselves seen the evi- 
dence we must in defa<jlt of any conten- 
tion to the contrary assume that there 
was, evidence to support this finding. I 
cannot, however, but think from a peru- 
sal of the judgment of the Special Judge 
that he has relied on ‘some evidence which 
should not have been relied on, I mean by 
this to refer to his reference to biber 
dowls, for clearly the language of other 
documents not in suit cannot be called in 
aid to construe the words of a particular 
document which is in suit. 

If the question to be decided in these 
appeals is a question of fact this finding 
is binding on us in second appeal, but if 
the question is one to be determined on 
the construction of the dowls alone this 
is a question of law and falls for us In 
decide. 

The Special Judge has referred in his 
judgment to a previous decision of this 
Court in Appeal from Appellate Decree 
No. 2468 of 1886 and this has been press- 
ed on us on behalf of the Appellants as 
having already decided the point arising 
in thesp appeals and it will be convenient 
to refer to, it now. 

The question there was the same as 
arises in these appeals, namely, the size 
of the measurement pole to be used in 
measuring excess lands held in Taliikdari 
Settlement. The dowl in that case which 
Was of 126*? B. S. contained this provi- 
sion : 

Should upon fresh measurement the 
0^ of the land be found to be in excess 
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of that specified in the lease we shall pay 
rent for the same separately at the Fer- 
gana khod khasta rate and standard of 
measurement." 

It was contended in that case on behalf 
of the landlord j that the standard of 
measurement used for raiyats should be 
npplied whilst the tenant Defendant con- 
tended that the standard of measurement 
should be the same as that applied in as- 
certaining the Area of the taluk. 

This Court accepted the tenant's con- 
tention. The Court was influenced in its 
decision by the fact that the acceptance of 
the landlord s contetition involved applying 
one standard of measurement to ascertain 
if in fact there was excess area and if ex- 
cess area found another measurement 
ill order to ascoriain the area to be 
assessed to rent^ but the main ground for 
the decision was the finding of fact of the 
District Judge that the standard of 
measurement for raiyats was not settled 
ip the zemindary until sonic years after 
the dowl in suit which was stated 1267. 
It seems to me tlierefore that this deci- 
sion does not help us as it was really 
arrived at upon the finding of fact arrived 
at on the evidence in that case. More- 
over we have not the dowl which was in 
suit before us and we do not know what 
it contained apart from the passage cited 
in the judgment. The main contention 
urged on behalf of the tenants in these 
apfieals was that the Special Judge was 
wrong in saying that the word khodjehasta 
at the end of the dowl meant something 
different from the meaning to be attributed 
to the word in the earlier part of the dowl 
and it was urged that as a 16 cubits pole 
was used in measuring what was described 
as khod khasta land at the time the dowl 
was executed, the words " according to 
khod khasta ml " must mean thal the 
same standard of measurement was to be 
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applied for the purpose of measuring any 
excess land for the purpose of assessing 
additional' rent. It was further argued 
that there was no evidence and no finding 
that in 1269 B. S. there was any nal of 14 
cubits in use in the zemindary and that 
in the^absence of any such evidence or 
finding the words “ khod khasta nal ” 
must refer to the nal of 16 cubits which 
was used for measurement at the incep- 
tion of the tenancy. On Behalf of the 
landlord it was said that the appeals were 
concluded by the finding of fact to which 
I have already referred and we were re- 
ferred to the cases of Najar Chandra Pal 
ChoudJiury v. Shukur Sheikh (1) and 
Krista Das Law v. Abdul Karim (2) as to 
the disability of this Court in second ap- 
peal in interfering with this finding. 
The applicability of these cases depends 
on whether the matter before us is merely 
a question of construction of the dowls 
upon the documents themselves or whe- 
ther evidence was necessary and there- « 
fore admissible to determine the meaning 
to be attributed tfl the words “ khod 
khasta nal *’ in the dowls. The cases 
above referred to did not depend upon the 
construction of any document. 

We were further referred to Chitenay 
V. Brazilian Submarine Telegraph Com- 
pany (3) as authority of the proposition 
that the meaning of words is a question of 
fact. But here again it has first to be 
determined whether extrinsic evidence is 
necessary, and therefore admissible to de- 
termine the meaning of the words “ khod 
khasta nal in the dowls. If such evi- 
dence is admissible then doubtless we are 
bound by the finding of fact of the Special 
Judge. 

(1) I. L. E. 40Oal.tl89: 0. c.f:23 0. W. N 
846I(P.!0.) aM8)‘ 

(2) 2510. W. ]Sr.|828 (1920). 

(2) [1891] 1 at p. 85. 


It was further urged that as there were 
no appeals against the additional rent 
allowed to the landlord* the appeals were 
futile unless there was a remand, but I do 
not think there is anything in the point 
as the basis of calculation was assailed, 
and if this falls the calculation based 
thereon must necessarily fall. 

The rest of *the argument addressed to 
us on behalf of the ^landlord rested on the 
meaning to be applied to the words “ khod 
•khasta nal and was based on extriusic 
evidence. It seems to us unnecessary to 
deal with this as if extrinsic evidence is 
admissible the landloi^d is entitled to rely 
on the finding of the Special Judge in his 
favour^ as to the meaning of the words 
“ khod khasta nal/' Tt is now necessary 
to return to the dowls themselves. I 
cannot find that anywhere in the earlier 
part of the dowls the words ‘ ‘ khod 
khasta or “ khod khasi ” are used in 
connection with the word nal. All that 
is stated is that the land to be demised 
which had formerly been (as appears from 
the documents) let out as a putni taluE 
was then in the zemindar’s possession and 
was “ mehal khas khod khasta/' that is, 
vacant land in self cultivation and that 
when this land was measured between 
1249 and 1256 (presumably for the pur- 
pose of creating the former putni taluk 
which had come to an end) a pole of 16 
cubits was used. I think all that can be 
gathered from this is that a pole of, these 
dimensions was used presumably when 
the former putm taluk was created. 

The document then proceeds that what 
had formerly been held as the putni taluk 
of Sitaram Sen but now was in'^self culti- 
vation had (presumably for the purpose 
of creating a new putni taluk) Been again 
measured with a pole of 16 cubits. I do 
not think that from these words it can be 
inferred that the 16 cubits pole is the 

46 
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khod khasta pole or nal, I only infer from 
the words that the 16 cubits pole was the 
pole used when a‘putnt taluk was created 
and I can infer nothing else. The result 
is that you have, I think, nothing in the 
dowls themselves to guide you as to the 
meaning of the expression “ khod khasta 
nal " and I think, therefore, that evidence 
was admissible to show what the expres- 
sion “ khod khasta nal ” meant in this 
semindary. The Special .Judge had found 
upon the evidence that it meant a pole of 
14 cubits and I think that this is a find- 
ing of fact which is binding on us in 
second appeal. * • 

There is this additional argument, I 
think, in favour of his decision, nkmely, 
that the word khod khasta as applied to 
nal must, having regard to the position of 
the words, have the same meaning as it 
has when used in connection with the 
word rate and T find it difficult to attri- 
bute to the words “ khod khasta rate of 
the Pergana ” the meaning we are asked 
to put upon them, namely, that this is the 
rate which appears in the dowls as the 
rate chlarged for khod khasUi landl In 
the result we dismiss these appeals 
with costs, hearing-fee Rs. 16 in each 
case to the appearing Respondents. 

In No. 2604 of 1921. 

Gbeavbs, J. — This is an appeal by the 
tenant. The landlord sued under sec. 
105 of the Bengal Tenancy Act claiming 
from rfhe holder of a taluk additional rent 
in respect of excess area found on measun*- 
meut and asking for the settlement of fair 
and equitable rent. The claim was allow- 
ed and the rent ^xed by the Assistant 
Settlement Officer. The tenant appealed 
against the assessment to the Special 
Judge on the ground that lands of anotlier 
taluk (No. 2042) had been wrot^ly in- 
ehided in his taluk in airiving at tile ex- 
pess area and in assessing rent. The 
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Special Judge found against the tenant’s 
contention holding that there was nothing 
to show that lands of another taluk had 
been included. The record-of-rights was 
in the landlord’s favour and the presump- 
tion raised by^the entry therein has not 
been displaced. 

It is said, however, on the tenant’s be- 
half that both Courts wrongly refused to 
direct production of certain chittas and 
khatians and to direct that the chittas 
should be relaid by local investigation, 
and that an application requiring the 
Plaintiff to file the dowl of taluk No. 2042 
was wrongly refused. The Special Judge 
finds as to the first application that it was 
made to the Assistant Settlement Officer 
on the day of the trial and that it was not 
pressed and as to the second application 
that it was made after the evidence was 
closed and that it was rightly rejected and 
that the objection was frivolous and that 
there was no reason to disbelieve the dowl 
(filed by the landlord. The appeal is con- 
cluded by the findings of fact of the 
Special Judge and we think that the two 
applications to which T have referred 
were rightly rejected. 

The appeal is dismissed with costs one 
gold mohur to the appearing Respondents. 

In No. 2266 of 1921. 

Gbeavbb., J. — This is an appeal by a 
tenant and the first point raised in the 
appeal is the same as that raised in Ap- 
peal No. 419 of 1922 and in the other ap- 
■peals heard along with that appeal. The 
other point raised is that the Court below 
has allowed the landlord additional rent 
without assigning any reason for so doing. 
The number of this case in the first Court 
was 15532 and the first Court has foaod 
as regards the first point that excess land 
is to be measured by & of 14 cubits 
which it finds is ithe meatwriabimnit of the 
khod khasta nal, The 
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recognised a distinction between the 
khod khasta rate and the taluki rate, so 
clearly in this case having regard to the 
finding of fact of the first Court which was 
not displaced in appeal (and indeed I am 
not sure that there was any appeal on 
this point by the tenant to the lower Ap- 
pellate Court as the appeal to that Court 
was by the landlord against the additional 
rent allowed) and also having regard to 
the construction of the dowl itself the 
standard of measurement was rightly 
fixed at 14 cubits. As to the second point, 
the first Court allowed as the fair rent for 
the excess land Bs. 24-14-5 which was 
considerably less than might have been 
allowed had th whole of the excess, 
which calculated at the rate prevalent in 
the Porgana amounted to Bs. 49-15-0, 
been allowed. The lower Appellate Court 
allowed an additional rent of Rs. 5-14 but 
even this is less than might have been 
allowed by some Es. 19, so it is not appa- 
rent what grievance the tenant has except 
that no reason was given by the lower 
Appellate Court for alldwing the increase 
of Bb. 6-14-0, but that Court has fixed 
what it considered the fair rent and as 
the total rent fixed as the fair rent does 
not exceed 50 per cent, of the gross 
assets we do not see that the tenant has 
any real complaint. The appeal fails on 
both points and is dismissed with costs 
one gold mohur to the appearing Respon- 
dents. 

Giross-objections in Appeals Nos. 419 and 
420 and 460 of 1922, and Appeals Nos. 1180 
of 1922, 1209 and 1210 of 1922, 450 and 
461 of 1922 and 463 of 1922, 1811-1814 of 
1922 and 1874 of 1922. 

These three cross-objections and the 
appeals are by the landlord who applied 
under ^ prorisiQtts of see. 105 of the 
Bengal Tinaiu^ Aet' for the settlement 
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of fair and equitable rent in respect of 
the excess lands found on the measure- 
ment of certain putni taluks held by the 
Hefendants. The question which arises 
in the cross-objections and appeals is as to 
how the amount of rent • in respect of 
these excess lands is to be calculated. 
The Courts below in fixing the rents have 
not given the full amount of rent which 
would result from ^culating what the 
rent would be if the whole of the excess 
ai'ea found on re-measurement was assess- 
ed for rent at the rate mentioned in the 
dowl kabuliyat but ha^e fixed what they 
considered a fair and equitable rent in the 
circumstances. The landlord contends that 
he is entitled to have the rent assessed 
in accordance witli the contract contained 
in the dowl kabuliyats although I under- 
stand him to be willing that where the 
rent for excess land added to the original 
jama exceeds 60 per cent, of the gross 
assets the total rent plus the amount to 
be allowed for excess area should not ex- 
ceed 50 per cent, of the gross assets. 

The covenant by the tenant in the 
various dowl kabuliyats is to all intents 
and purposes the same, namely, that where 
increase of area is found upon fresh 
measurement he will pay rent for the 
same according to the measurement and 
rate mentioned in the dowl. It is not, 1 
think, necessary to refer to the details in 
all the appeals for we only have to decide 
the principle which is to be followed* in 
making the calculation of the ren't pay- 
able by the tenant for the excess area 
found on measurement, but it will be con- 
venient to make two references t» illus- 
trate the point. 

In No. 419 of 1922 the Assistant 
Settlement Officer, basing his measure- 
ment on a pole of 16 cubits, found the ex- 
cess to be 1 drone 2 kanb 2 krauts and 
catoulating this at the kabuiiyat rate 
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Allowed the full amount of Es. 61-1-9 but 
the Special Judge, basing his measure- 
ment on a pole of 14 cubits, found the ex- 
cess to be 1 drone 7 kanis 4 gandas 3 karas 
.2 krants which calculated at the kabuliyat 
rate would make the rent payable for the 
excess land Bs. G6-11-0, but instead of 
allowing this amount the Judge has al- 
lowed only Bs. 58 although this added to 
the existing rent of lis. 133-8-3 makes the 
total jama less than 50 ])er cent, of the 
gross assets which amount to Bs. 419-7-9- 
Again in No. 1180 of 1922 although, ac- 
cording to the calculation of the Assistant 
Settlement Officer, the rent for excess 
area calculated at the kabuliyat rate 
amounts to Bs. 52-3-G only Bs. 8-6-0 has 
been allowed and the Special Judge, al- 
though the rent for excess area on his cal- 
culation should be Bs. 68-1-6, has only 
allowed Bs. 14, although this added to tlic 
existing rent makes the total jama less 
than 50 per cent, of the gross assets 
which amount to Bs. 336-12-4. • 

In Appeal No. 451 of 1922 another 
point arises, it being urged on behalf of 
the landlord that there has been too large 
a deduction made for nalayek or waste 
land and the same point is made as has 
been referred to above that i;pnt should 
have been allowed for the w'hole excess 
area found by measurement at the kabu- 
liyat rate which would amount to 
Bs. 133-11-0, whereas the Assistant Settle- 
mSnt Officer has allowed Bs. 93-7-0 and 
the Sj)ecial Judge Bs. 103. It is notice- 
able in this case that if a larger allow’ance 
had been madf? the total jama would have 
exceeded 50 per cent, of the gross assets. 

A further objection is raised to the ad- 
missioij of Ex. A, a chitta khatian which 
it is said was put in after the case was 
closed with the result that the Plaintiff 
could not adduce rebutting evidence. It 
appears that the amount of waste land was 
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questioned in the written statement and 
that the landlord therefore had notice of 
the contention supported by Bx. A and 
we think therefore that the landlord should 
have called evidence on the point and that 
Ex. A was ijightly admitted ; this being 
so, there is nothing in the noint raised as 
to area of the waste land allowed being 
excessive. 

The main contentions raised in these 
appeals on behalf of the tenants were 
(1) that no appeal lay as the decisions of 
the Courts below merely settled the rent 
and (2) that in any case in proceedings 
under sec. 105 of the Bengal Tenancy Act 
the Assistant Settlement Officer and the 
Special Judge were not bound bv any con- 
tract between the parties but could fix a 
rent which they thouuht fair and equit- 
able. So far as the first point is concerned 
we think that an aj>peal lies as the ques- 
tion to be decided involves not merely de- 
ciding what rent is payable but deciding 
the question of the principle to be followed 
in jirriving at the rent payable. It is 
true that the poiflt involved does not fall 
expressly within any of the issues set out 
in sec. 105A of the Bengal Tenancy Act 
and the cases seem to show that where 
these questions arise an appeal lies to 
the Court, but we think that if the decision 
of the Special Judge does not merely 
settle a rent but involves as here some 
question of principle as to the basis upon 
which rent is ‘to be settled the decision of 
the Special Judge is appea^lable to this 
Court. 

As regards the second question it has 
been held that the provisions of sec. 106 
of the Bengal Tenancy Act are applicable 
not only where no rent has been fixed but 
also where the rent has been fixed by 
agreement of parties, Aktowli v. TaraJc 
Nath Ghose (4) and Jogendra Mohan JNu 

(4) 16 0. L. J. 886 (leu). - i 
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V. Janaki Nath Saha (6). Consequently 
it seems to us that where, as here, the land- 
lord has invoked the provisions of sec. 

105 he cannot contend that .the Judge is 
necessarily bound in fixing the rent to 
adhere to the rate mentioned in the kabu- 
Ivyat. No doubt the Ju^lge would take 
this into account but we think that if he 
finds that a strict adherence to the rate 
mentioned in the kabuliyat would make 
the rent in excess of what he considers a 
fair and equitable rent he is bound by 
the terms of sec. 105 to so adjust the rent, 
irrespective of any contract between the 
parties, as to make itk just and equitable. 
The case of Matungini Dassi v. Ram Das 
Mullick (6) which is said to sui)port the 
contrary view was not a suit under sec. 

106 of the Bengal Tenancy Act. We 
think therefore that it wa^^ o[)en to the 
Special Judge to ado])t the course which hp 
did and that he was not bound to allow 
enhancement at the full rate provided in 
the contract. This disposes of the cross- 
objections which are to be dismissed witli 
costs to be paid to .the Appellants and of 
the appeals which are dismissed with 
costs, hearing-fee Es. 16 in each case to 
the appearing Eespondents. 

Gbaham, J. — The main point involved 
in these appeals is the construction to be 
placed upon certain dowl kabuliyats, and 
the question is what the parties thereto 
intended when they provided that excess 
lands found subsequently in possession of 
the tenants should be paid for “ according 
to the^khod khasta nal and rate of the 
Pergana.” 

Ex. 26, which has been referred to as 
an example bf those dowls, concludes with 
the following passage : “If on fresh 
measurement excess laud be found, I 
shall pay separate rent for the same ac- 

C6) 21 0. W. K 427 (1916). 

^ : JCBX 7 0. W. N. 98 a9(»). 
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cording to the khod khasta nal and rate 
of the Pergana.” 

The controversy cieutres round the 
meaning of these wonls. Por the tenants 
Appellants it has been argued that 
they mean the nal of 16 cubits, which was 
used for measuremeut »at the time when 
the teiiuj-es were created, while on behalf 
of tho landlords liespoiideuts it was urged 
that the words indicate a standard of 
measurement different from that referred 
to in the earlier part of the dowls, and 
that what they meant was the raiyatt nal 
of 14 cubits. 

It IS unfortunate .that these documentB 
should have been diawn up in such a way 
as t# leave tlie matter ii] doubt, and the 
fact that diil’erent Courts have decided 
differently as regards the meaning of the 
words in (piestion in similar dowl kabu- 
I'iycits, shows that the matter is not free 
from difficulty. There is much to be said 
for both points of view. In favour of the 
tenants’ contention the following argu- 
ments may be advanced : — 

L. The primd facie probability that the 
same nal and rate, which were used at 
the creation of the tenures, would be used 
for the purpose of ascertaining and assess- 
’ing excess area. 

2. The improbability on the other hand 
that the parties could have contemplated 
the use of a different nal for measuring 
excess area, the effect of which would be 
to introduce complications, as held in the 
judgment of this Court in 1887 when the 
same question arose in connection with 
similar dowl kabuliyats. If the land- 
lords* contention is Accepted, it will in- 
volve first a measurement according to the 
taluki standard of measurement to ascer- 
tain whether the land held by the Defend- 
ants is in excess of the area covered by 
their leases, and then in respect of ex-* 
cess land so ascertained, a settlement of 
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rtot after ascertaining the excess area by 
a measurement upon entirely different 
ptdnciples. It is arguable that the parties 
could not have contemplated such a com- 
plicated mode of procedure. 

3. The length of the taluki nal has 
been twice mentiened in the dowl as 16 
cubits, and if the intention had been that 
excess lands should be measured with a 
different nal of J4 cubits, it rniglit have 
been expected that this would be clearly 
stated. 

On the other band, there is a great deal 
of force in the view taken by the learned 
Special Judge that, if the intention had 
been that the same nal should be employ- 
ed nothing would hiuve been easier thj,n to 
say that the nal to be used for excess land 
would be as afore-mentioned, the word 
“ atra ” or some similar word being em- 
» ployed for this purpose. 

For the sake of judicial consistency it 
might be urged that we ought to adopt 
the same view that was held by this Court 
in 1887. But as my learned brother has 
pointed out, the decision on that occasion 
wag based mainly on the finding arrived 
at in the Court of first appeal that the 
khod khasta or raiyati nal came into 
existence under special circumstances at 
a period years later than the agreements 
entered into. The position is different 
here, as we have no such evidence before 
ua. 

On the whole therefore on a considera- 
tion of 'all the facts and circumstances I 
see no reason for holding that the conclu- 
sion arrived at by the Special Judge is 
erroneous and I agree that these appeals 
should be (dismissed. 

S. C. M. 
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ICRIMINAU RSnSIONAL JURISDICTION 
Rkv. No. 338 OT 1924. 

1 W. H. Da Costa, 
Nbwboold, i. Accused, Petitioner, 
Chakra VABT i, J. v. 


1924, 
26, June. 


J. P. Dbefholts, 
Complainant, Opposite 
Party. 


Indian Penal Code (Act XLV of 1860 ), see. 
—Cheating— UntTTue praise of goods in advertise- 
ment, if erimincd offence— Qmsking of proeeedingt 
by High Court. 


Where the ailegafion agc&nst the ac- 
cused was that he advertised in the papers 
that he was willing- to sell an almost new 
jazz set, and the complainant answered 
the advertisement and after some corres-* 
pondoice sent the price settled to the ac- 
cused, and on receipt of the goods the 
complainant found that they were not of 
the qualitji he expected according to the 
advertisement and certain articles men- 
tioned in the list were not sent, and the 
accused was summoned to ariswer a charge 
of cheating: 


Held — I'hat the Ullegations were in- 
sufficient to justify the prosecution of the 
accused for a criminal offence, and the 
proceedings against the accused were 
quashed. 


The giving of untrue praise of articles 
by a seller does not amount to a criminal 
offence. 


Bboina V. Bryan (1) referred to. 

'This was a Buie granted on tl^e 26th 
April 1924 against the proceedings taken 
against the Petitioner under sec. 417, I. 
P. C.,^and pending in the pourt of the 
Sub-Divisional Magistrate at Suri. 

The petition of complaint filed on the 
16th March 1924 by Mr. Deefholts, 


(1) D. B, MSi B. 0, tax. J. M. (XW (U»D» 
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Saperintendent of Escise and Salt at 
Suri, was as follows : — 

" That on seeing an advertisement in 
the ' Statesman ’ in the second week of 
January 1924 that an almost new jazz set 
was being sold your Petitioner (the com- 
plainant) applied for particulars. In a 
letter, dated the 17th January 1924 from 
the accused Da Costa, the Petitioner was 
sent particulars. On receipt of the parti- 
culars the Petitioner sent an offer from 
Suri of Es. 300 and also requesting the 
accused to shew the set to this Petitioner’s 
friend M. De Souza before it was des- 
patched. In his letter,* dated 23rd Janu- 
ary 1924, the accused agreed to the price 
(fad was sending the set per V. P. P. In 
the meantime the wife of the Petitioner 
was going to Calcutta and she was re- 
quested by the Petitioner to take delivery 
of the instruments by giving a cheque 
to the accused if those things were not 
already sent to Suri per V. P. P. That 
your humble •Petitioner’s wife went to 
the accused and gave him a cheque of 
Rs. 300 and the package containing the 
instruments was sent to her residence in 
Calcutta and she brouglit the package to 
Suri. On opening the package for the 
first time at Suri the Petitioner saw 
those instruments; he found that those 
were rotten things and the price of those 
things would not exceed Es. 100 and those 
things did not tally with the descri])tion 
the accused had given of his things in his ^ 
letter. T^at your Petitioner had those 
instruments examined by experts who 
gave the same opinion as regards quality 
and price. Th^t your humble Petitioner 
wrote several registered letters to the ac- 
cused demanding money but those letters 
were refused and then the Petitioner 
himself went down to Calcutta and saw 
liis (accused’s) mother and told her that 
unless they were returning his money 


back he would institute a criminal case 
for cheating against hej: son but they did 
not pay any heed to me up till now. 
That the accused dishonestly put in a 
wrong description of instruments with 
the object of inducing Sihe Petitioner to 
pay Es. 300 knowing ^fully well that the 
articles were rotten and of value far less 
than the above amount and thereby frau- 
dulently induced fiim to give a cheque 
for Es. 300 and thereby the Petitioner 
’sustained a loss to the extent of Es. 2t)0. 
That the accused with a dishonest inten- 
tion and with the intention of causing 
wrongful loss to the Petitioner did not in- 
clude jn the package 4 cow bells valued 
at Es. 40 and thereby committed an 
offence under sec. 417, I. P. C. So your 
humble Petitioner prays that your honour 
will be graciously pleased to summon the 
accused and to do justice to the com- 
plainant.” 

The complainant, in his examination, 
stated, inter alia, as follows : — 

I 

‘‘I received the packet here (at Sini) 
intact with the list shewing what articles 
had been sent. I opened Ihe packet at 
Suri for the first time in the presence of 
Mrs. Parish. I then found that the 
articles ♦ were not in accordance with 
specifications. I found the drum warped, 
the Chinese clogs were without catches, the 
side drum and tom tom were both made 
up of old banji heads. No cow bells were 
sent though Da Costa had valued Ihem 
at Es. 40. The cymbal was not the 
Turkish clash and was also chipped. It 
was evidently house-mad*. He aUo sent 
me a small triangle instead of a large 
one. 

The Sub-Divisional Magistrate of Bir- 
bhum issued a warrant against the ac- 
cused under sec. 417, I. F. C., on the 
15th March 1924. The Petitioner there- 
opon moved the High Dwit ftnd obtain- 
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W. H. Da Costa f?. J. P. Deefholts. 

ed this Rule for quashing of the proceed- 
ings, or in the alternative, for transfer of 
the case to Calcutta. 

Bahu Bit Bhusan Dutt and Mr. A. S. 
Aiyar for the Petitioner. 

Babus Narendra Kumar Bose and 
Pashupati Chose for the Opposite Party. 

« 

The Judgment of •tite Court was as 
follows : — 

<I’ho Petitioner in this case has been, 
summoned to answer a charge under sec. 
417, I. P. C. It appears from the peti- 
tion of complaint whfch, for the pur- 
poses of this Rule, we must assume con- 
tains a true statement of the fact*s, that 
the Petitioner advertise'd in the States- 
man that lie was willing to sell an almost 
new ja/.z set. The complainant Oppo- 
site Party answered the advertisement*^ 
and after some correspondence paid 
Rs. 300 by cheque to the Petitioner. On 
receipt of the goods the complainant , 
found that they were not of the quality 
he expected and also that certain articles 
mentioned in the list lind not been sent 
to him. We hold that the allegations in 
the petition are insufficient to justify iiie 
prosecution of the Petitioner for^a crimi- 
nal offence. The case seems to come, 
within the principle laid down in the 
leading English case, Regina v. Bryan 
(1). In that case it was decided 
that the giving of untrue praise of 
article did not come within the English 
statute. What appears to have happened 
in the present cgse is that the Petitioner 
gave ui^irue praise of the goods which 
he was selling. The learned vakil for 
the complainant is unable to put his 
finger on any specific statement in the 
description of the goods and say that this 
statement is false. As an example of the 

(l) D. B. SJ66 s 8, c. S6 L.: J. M. O/M 


misleading statements we may refer to 
one to which special attention is drawn 
in the complaint, that the goods are al- 
most new. * What is the meaning of the 
expression almost new is a matter 
on which the .seller and the buyer of 
second-hand goods will frequently be 
found to have very different ideas. As 
regards the omission to send certain 
goods it will be impossible for the com- 
plainant to prove that at tlie time the 
Petitioner made the promise to send the 
goods he did not intend to send all that 
was stated in the list. The Petitioner 
is greatly to blan^e for having refused to 
accept the letters of protest which were 
subsequently sent to him by the coirf- 
plainant. But we cannot on this ground 
hold that a criminal offence has been 
established. 

The Rule is made absolute and the pro- 
ceedings against the Petitioner are 
quashed. 

H. C. S. Rule made absolute. 
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Forest tracts in South Canara, Oovemtnenfs 
rights therein — K iiini i nature of-Cul- 

tivatoi^s possession permissive - Licensees, not ten- 
ants -w Licensee, when acquiree till^ hg adverse pos- 
session — Knowledge and acquiescence of licensor to 
be proved — 8ir'>Hr knmri and warg'lnr ktimri, 
incidents of, if different Miiliw«r({s, if hold kiimri 
lands in rrf.tw-<ri tenure- Suit to set aside order of 
Oovemment granting rough potta for kam> i culti- 
vation excluding lands claimed — Limitation— Limi- 
tation Act (IX of J908), Sch. I, Art 120. 


Lord Shaw. 

LOBO DLAMtSBliBQH. 

Sir John EduR. 

Mb. Ami-ek Alt. 

Sib Lawbbnor Jenkins. 
1924, 

Hesrd, 2.1, 26, ^8 and 
. 2v, P'ebrnary. 
Judgment, 7, April, 


Government had absolute title to all 
forest tracts in the District of South 
Canara, which belonged absolutely to the 
Croton. 

Kumri cultivation in ‘these tracts des- 
cribed.' 

Wherever kumri cultivation was allow- 
ed in this District it was permissive. 

Government’s rights as regards the 
wargdar kumries were the same as in the 
case of Government kumries, and the pos- 
session of the cultivators, even when they 
were wargdars, was permissive. 

The incidents which attached to warg* 
dar kumries did not stand on the sanie 
footing as ryotwari holdings. 

In 1903 Government officials granted to 
the Plaintiff a rough potta of lands which 
they would be allowed to culiivaie in 
kumii. and excluded therefrom the lands 
in suit: 

Ke\i— That the Plaintiff’s suit to set 
aside that order and to obtain a declara- 
tion of his right brought in 1913 was 


barred by Art. m of Sch. I of the Limt. 
tation Act. 

A licensee cannot claim title only from 
possession, however long , . unless it is 
proved that the possession was adverse to 
that of the licensor to his knowledge and 
with his acquiescence,. 

This was an appeal from a decreei 
dated the 11th December 1919, of the 
High Court at Madras, affirming a decree, 
dated tlie 3rd August 1917, of the District 
Court of South Eanara which affirmed a 
decree, dated the 29th March 1916, of 
the Subordinate Court of South Kanara. 

The present A))pellalit brought the suit 
against the Govemmant* for a declaration 
of his right to certain “ kumri ” lands 
and for sfn injunction and other relief. 

In 1903 the survey and settlement of 
the District took place and in the register 
which was then drawn up, the lands in 
suit were recoi’ded as Government 
kumries and were excluded from the 
pottae granted to the Appellant’s tarwad. 
Pbjections were raised by the Karnavan 
of the tarwad and on the 20th Febru^iry 
1905 he presented a petition to the 
revenue authorities praying for the inclu- 
sion of the plaint kumries in his potta. 

That petition was finally refused by 
orders, dated 3rd May 1911 and 30th 
June 1911. 

• On the ^Sth November 1913 the Ap- 
pellant instituted this suit. In his plaint 
he alleged that the lands in suit were the 
aj^oient warg kumries of bis tarwad, 
■that the tarwad had been- in exclusive 
possession and enjoyment of the kumries 
for over a century, and that the rights of 
the Gtwernment consisted merely in re- 
ceiving the assessment thereof. The 
> Respondent denied the allegations in the 
plaint, and pleaded that even if the 
^aintifl’s tarwad was in possession and 
enjoyment of the kumries, such enjoy- 
ment was not adverse to the Goveru- 

.47 
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ment and could not confer any proprietary 
right on the Plaintiff’s tarwad, and that 
the suit was banred by limitation. 

The Subordinate Judge held that the 
Plaintiff had not made out his title, that 
he could not acquire ownership by ad- 
verse possession and prescription and that 
the cause of action arose in 1903 when 
the Plaintiff’s title was denied by Govern- 
ment in the Settlement Register and 
that since this denial was within the 
.Plaintiff’s knowledge more than • 6 
years before the suit the claim was 
barred by limitation. On appeal the 
decision of the subordinate Court was up- 
held by the District Court, and a second 
appea' was preferred to the High Court 
which remanded the case for revised find- 
ings. The findings were in favour of 
Government and the second appeal 
coming on for final hearing on the llfh 
December 1919, the findings were accept- 
ed by the High Court (Oldfield and Sesha- 
giri Ayyar, JJ.), and the decree appealed 
against was affirmed. 

Messrs. DeCxruythcr , K. C. and-Nara- 
simham for the Appellant. — ^The character 
of the cultivation of forest land in this 
suit is similar to that dealt with by. the 
Privy Council in Kuthali Mopthavar v. 
Peringati Kunharankuttv (3). 

This was either a njotwari tenure in 
origin, or else became such ; where there 
is kumri cultivation the ryot, or culti- 
vator acquires a proprietary right in the 
humri lands, i.e., he acquires a right to' 
remain in occupation of the land, v/hich 
is heritable and transferable. 

fReference was made to Vyakunta 
Bapuji V. Government of Bombay (4), 
Bhaskarappa v. The Collector 6f North ' 

t 

(8) L. R. 4S I. A. 806 ; o. c. 26 0. W. N. 666 
( 1021 ). 

(4) 12 Bom. H. C. R. (AppO 1, 28, 27, 80, 42 
(1676). 


Canara (1) and Secretary of State for In- 
dia in Council v. Manjeshwar Krishnayya 
( 2 ) 1 . 

Limitation did not commence to run 
agains the Appellant until 1911 and the 
suit is not tjarred. It is true that the Ap- 
pellant received a rough potta in 1905, 
but that rough potta was only an invita- 
tion to the Appellant to name any objec- 
tions, it was not an assertion of 'title by 
Government nor a claim to the Appel- 
lant’s lands. 

It r/as not until 1911 that Government 
decided that the rough potta was 'orrect 
in excluding the Appellant’s lands. 

Specific Relief Act, 1877, sec. 42. 

Baijnath Sahai v. Ramqut Singh (5). 

Manual of South Ranara, 1894, Vol. I, 
pp. 121, 123, 209. 

Messrs. Dunne, K. C. and Kenworthy 
Brown for the Respondent. — The title to 
forest lands including kumri lands is in 
Government. 

The kumri right is a purely permissive 
right in Government lands and entirely 
different to ryotvfari tenure. 

The acts done by the Appellant or his 
predoceteors on the lands in suit do not 
amount to adverse possession. 

In any .event the Appellant’s alleged 
title v/as denied by Government in the 
Settlement Register in 1903 .and the 
suit is barred by limitation ; Indian Limi- 
tation Act, 1908, Sch. I, Art. 120. 

Mr. DeGruyther, K. C., in reply. — in 
South Kanara the cutting dovn of trees 
was performed by a resident population. 
They have a permanent heritable right 
just as much as any other ryot who re- 
claims waste for tWev have cleared the 
forest and brought it under cultivation. 

(1) I. L. B. 8 Bmn. 462, 456 (IS79). 

(2) I. L. R. 28 Mad. 257 (1805). 

(6) L. B. as I. A. 46, 46 : a. c. I. L. B. 28 Oat 
776 11806). 
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Their Lordships’ Judgment was deli- 
vered by 

Mb. Ameer Ali. — ^This appeal arises 
out of a suit brought by the Plaintiff in 
the Court of the Subordinate Judge of 
South Canara on the 25th* November 
1913, as the Kamavan, or Manager, of a 
Nair tarwad against the Secretary of 
State for India in Council for a declara- 
tion that certain lands situated in the 
forest tracts in the Kasargod Taluk be- 
long exclusively to his tarwad, and for an 
injunction restraining the Defendant from 
dealing in any manner with the said 
lands to the prejudice of the righte and 
possession of the Plaintiff's tarwad. 

Their Lordships will have to refer 
more specificallv in the course of their 
judgment to the ^legations in the plaint, 
but it is sufficient at this stage to indi- 
cate the scope of the suit. The Defend- 
ant denied the title which the Plaintiff 
put forward; and the Subordinate Judge 
found that the Plaintiff had totally failed 
to establish the grounds . on which he 
based his claim, and accordingly dis- 
missed the suit. The Plaintiff' preferred 
an appeal to the District Judge who came 
to the same conclusion as the Court of 
first instance and accordingly affirmed the 
decree of the Subordinate Judge, dis- 
missing the suit. There was a second 
appeal by the Plaintiff from the decree of 
the District Judge to the High Court of 
Judicature at Madras which, apparently 
being of opfnion that the District Judge 
had not sufficiently considered the evi- 
dence cf possession adduced on the Plain- 
tiff’s behidf, refnanded tlie case for a 
fresh finding. 

When the case came before the District 
Judge Ihe second time he aaain examined 
the evidence thoroughly, almost meticu- 
lously, and came to the conclusion, as on 
the previous occasion, that the Plaintiff 


had Utterly failed to establish the throe 
propositions on which be based his claim : 
firstly, long possession; secondly, pre- 
scription ; and thirdly, recognition by the 
Defendant of the tarwad’ s title working 
as an estoppel. He also fetund in con- 
currence with the Court <jf first instance 
that the suit was barred under the Statute 
of Limitation. If the suit is barred by 
limitation the question of title would not 
arise. But it appears to their Lordships 
that it will be more satisfactory to the 
parties that they should express their opi- 
nion oil the question of title, before deal- 
ing with the question of limitation. 

The case then went back to the iligh 
Court and the learned Judges accep- 
ted, on the 29th January 1920, the find- 
ings of the District Judge and dismissed 
thp suit. The present appeal is from this 
decree of the High Court. 

In order to explain the nature of the 
present litigation and the contentions 
advanced on the Plaintiff’s behalf before 
the Board, it is necessary to describe as 
concisely as possible the character of llie 
lands in respect of which the claim is 
made and how these lands have deen dealt 
with • until now. The District of South 
Canara lie&*to the north of Malabar and to 
the west of Mysore and Coorg ; in the 
north lies North Canara and on the west 
the Arabian Sea. The whole district at a 
short distance from the sea is covered with 
imftiemorial forests. Mr. Sturrock, who 
was Collector of South Canara fa the 
'eighties, describes the country thus in his 
Manual of the South Canada District : — 
** South Canara is essentially afforest 
district. Th(3 slopes of the western Khat» 
from north to south clothed with dense* 
forests of magnificent timber and the forest 
growths, stimulated by the heavy rainfaU» 
approaches within a few miles of the 
coast.^'* 


Page 18, 
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' The lands in suit are situated sdliih of 
the Chandragiti lUver, and, as already 
'stated, in 'the Kasargod Taluk,- formerly 
Bekal Taluk. In the lowlands below the 
foliest ridges there lie the farms and hold- 
ings of thfe ryots, which are called 
“ wargs." It appears fiom tjie (record 
that the wargs the ryoi^ hold in their own 
right are called , “ muliwargs.” These 
ryots and farmers, it appears, are in the 
habit of going upon the forest lands, 
clearing a part of the jungle and raising a 
temporary crop on it. After the crop is 
reaped, this patch, is abandoned and some 
other part is taken up. For this privilege 
they have been paying a small fee to the 
G-oviernment. These patches are called 
“ kumries,” and the lands so desultorily 
cultivated are designated in the proceed- 
ings relating to the subject ab “ kumri 
lands.” The wargs do not constitute a 
farm or an estate of a compact character, 
the component parts often lying apart 
from each other. The Plaintiff’s case is 
that he has a number of kumri lands in 
the forest, attached to the various plots or 
wargs which he holds and he claims that 
his tarwad has acquired an absolute title 
to these lands, partly by long possession, 
partly by adverse possession ‘ against the 
Defendant, and partly by purchase and 
usufructuary mortgages. He also claims 
that the Government recognised his title 
anc^ are now estopped from denying it. 

* The first question, then that emerges 
frbnd these allegations, is what is the 
nature of the forest tract, and secondly, 
what are thetincidents of the kumri lands. 
It Im^s been held in two cases, one decided 
*by the Bombay High Court from North 
Ganai^ under not dis-sitnilar conditions — 
Maskarappa v. The Collector of North 
• 'Canara (1), the other decided by the High 
--4!ourt of Madras from South • Canara 
'• (1) I. L. ft. 8 Boa. 462 (187?):" 


fSecreHar^ of Stale for India in Council v. 
Manjeshwar Krishnayya (*2)1, in both cif 
which the identical question arising in the 
present appeal involved, that, the 
Government had an absolute title to all 
the forest Cji'acts which belonged absolutely 
to the Crown. Their Lorsdliips consider 
it would' answer no useful purpose to 
travel, as they have been invited to do, in 
the regions of ancient history. Whatever 
may have been the custom in ancient 
India, or under Mohammedan rule, what 
they have to see is how these lands were 
treated since the British acquired this part 
of the country. Ever since 1800, when 
South Canara was conquered from Tippoo 
Sultan, the Mohammedan ruler of 
Mysore, the British Government — in a 
series of documents which ha ve been care- 
fully examined in the cases referred to 
above — asserted and exercised their right 
in the forests. Tlieir Lordships desire to 
refer only to two of these documents. On 
the 23rd of May 1860, by a resolution of 
the Government of Madras (in the Reve- 
nue Department) it definitely pronounced 
in favour of checking the practice of kumii 
cultivation. Among the reports on which 
it rested its decision was a communication 
from the Conservator of Forests, dated 
17th August 1859, in which he calls atten- 
tion to what he describes as ” the chief 
evils of tills rude system of culture, ’ 
viz, : — 

“ the destruction of valuable timber, at 
present urgently required (op ship-building 
and railways, and rendering of land unfit 
for coffeo cultivation.” 

This document also speaks of the me- 
thod ol cultivation in vogue on kumri 
lands. There were other proceedings 
which similarly show that the Govern- 
ment claimed to exercise an absolute 
right in rsspefet of these immemorial forest 

Xsyi.L.u.muaa.M7(iM^. 
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an^ waste lands, and constantFy asserted 
its title. But the matter wa-s clinched in 
1884 when tjie Governor in Council passed 
an order, dated 29th August 1883, finally 
stopping the right of the neighbouring 
farmers and ryots to go ’upon the forest 
lands for the purpose of clearing patches 
by destroying the trees, in order to cul- 
tivate crops on the clearings. The docu- 
ment is so important that it should be 
quoted in full. 

After referring to the report with which 
it was concerned, it goes on as follows : — 

“ 2. To survey and demarcate the lands in 
which JiumH is now cut and to impose upon 
it an acreage rate of assessment — which 
dnder the Board's proposal is to confer com- 
plete rights of dealing with the land and 
with* the wood growing thereon — would in 
the opinion of His Excellency in Council tend 
to compromise the right of Government •to 
deal with the lands as may seem advisable 
hereafter and to create notions of proprie- 
tary right in the irarydars which does hot in 
fact exist. Forest settlement will probably 
not be undertaken for years in South Kanara 
and the forest offioers cannot possibly indi- 
cate at present lands ^hich will be wanted 
for reservation. Mr. Sturrock's proposed 
survey would doubtless cost more, than he 
estimates and would probably be far from** 
accurate when finished. 

** 3. His Excellency in Council accordingly 
directs that existing arrangements and re- 
fitrictions (which arc in fAct those prescribed 
in"G. O., 24th October 1861, No. 2032) in 
respect of the hujnri cultivation in question, 
Ishall continue, with the exception of a 
charge of a rate of one rupee an acre on 
extent actually felled. In lieu of this the 
* Collector is authorised to compound the 
demand at his discretion for an annual pay- 
ment not Exceeding seven times the shist 
and shamil in the case, of a '^'(i^ydar kumri^ 
and in the case of other permitted kumri, 
of such amount as may seem to him just 
with reference to past average charges. At 
Hie same, time a register should be prepared 
Teoording as accurately as possible the 
tbOMndaries abd descriptive particulars bf 


<the tracts within which each wargdar is 
allowed to cut haviri ; and during the felling 
season, the revenue aftd forest subordinates 
should be on the alert to prevent felling out- 
side the authorised limits, in virgin forests 
and in jungles of twelve years' growth. 

'' 4. Under the abdve arrangement no 
measurement need be made in the current 
season, and no orders are required on the 
second of the Proceedings above read.’' 

Pursuant to this order rules were framed 
for the regulation of kumri cultivation, 
which also arc important and should be 
set out in full : — 

“1. The cultivation of humri is strictly 
prohibited in— » “ 

(1). Virgin forests. 

(3). Cardamom and pepper forests. 

(3) . Forests which have not been ham ri d 
for 12 years or upwards. 

(4) . All forests outside thje tracts reoog- 
nised as humries attaclied to xranjn. 

All parties contravening Rule 1 will 
be criminally prosecuted. • 

“3. A Register will be prepared recording 
as accurately as possible the boundaries and 
descriptive particulars of the tracts within 
which each wargdnr is allowed to clit kximri. 
In the preparation of this Register care will 
be taken to exclude all tracts falling under 
Rule 1. » 

* “ 4. Every Potail in whose village there 
is xmrg kumri will repoft on the 1st April of 
eacluyear whether the provisions of Rule 1, 
have been strictly observed in the annual 
fellings and all Revenue and Forest Officers 
will take every opportunity of checking the 
correctness of these reports, and otherwise 
assisting the prevention of felling outside the 
authorised limits. * 

*'5. Assessment will bet collected at a 
fixed annual amount, irrespective of the 
annual clearings whi<jp will be left to the 
discretion of the xvargdar concerned, subject 
to the provisions of Rule l. 

** 6. Nothing in the above, rules shall be 
held to preclude Governmewt from taking 
up for resorvaiion under the provisions of 
the Madras Forest Act, 1882, any land now 
occupied for kximrV* 

In accordance with the Rules, nbticeiB 
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were issued by the tehsildar apparently on grounds on which he bases the claim of his 


all the umtgdars who were in the habit of 
entering the forest and making kumri cul- 
tivation. About the same time a register 
was opened (Ex. F) showing the details 
of the boundaries, etc., of the kumri lands 
with regard to which permits. had been 
issued previous to the Government order. 
It shows to the wargdars, who had been in 
the habit of promiscuohsly entering the 
forests and making clearings, the exact 
limits which they were permitted to enter 
for raising temporary crops. 

It is quite clear from these records that 
throughout, wherever k\Lmri cultivation 
was allowed, it was permissive. The 
people who cultivated these patches of land 
had to pay a fee for the permits which they 
obtained for .purposes of cultivation and 
nothing more than these fees were en- 
tered in the registers, but they do not in- 
dicate any right in the persons who paid 
fees for the permits. 

The right of the Government has been 
carefully examined and precisely set forth 
in the two judgments to which reference 
has already been made. Their Lordships, 
therefore, do not think it necessary to dis- 
cuss further the question, beyond express- 
ing their general concurrence with the con- 
clusions arrived at by the learned Judges 
of the two High Courts, namely, that there 
is an undoubted presuni])tion that forcit 
tracts and old w^astes belong to the Gov- 
ernment* unless that presumption is dis- 
placed by positive evidence that the right 
has, in any particular tract or piece of 
land, been granted by the sovereign p wer 
to any individual or bodies of individuals ; 
or rights have been consciously allow^ to 
grow up adversely to the Government. 

Bearing this principle in mind their 
Lordships have to examine what evidence 
the Plaintiff has adduced in this case to 
ostablish the right he claims. The 


tarwad are set out in paras. 4, 5 and 6 of 
the plaint, fn para. 4 he says as fol- 
lows : — 

That the properties particularised in the 
annexed 3chedule» are ancient wary kumries 
situated in the village^ of Panathadi and 
Bedadka in. Kasargod Taluk (formerly Tiekal 
Taluk) and lying to the south of the Chan- 
dragiri River.*' 

Paras. 5 and 6 are in these terms : — 

That the plaint kumries belong to the 
Plaintiff's taru'od^ some as portions of their 
ancient muhwargs, some on right of pur- 
chase from their original proprietors, some, 
though acquired in The first instance on 
mortgages from previous wargdars, now be- 
long to the ta7'ii'ac* on muli right acquired 
by prescription and a few on mortgage 
right. 

That the plaint kumries have been in the 
exclusive possession and enjoyment of the 
Piaintiff and bis predecessors in interest for 
more than a century on their own proprietary 
or warg right." 

In other words he bases his title to the 
plots of land in respect of which the suit 
is brought on long enjpyment as parts of 
his muliwargs ; secondly, on rights ac- 
quired by purchase and mortgage; and 
thirdly, on adverse and exclusive posses- 
sion for more than a century in proprietary 
or warg right. In para. 9 of the plaint he 
puts forward a claim by estoppel against 
the Government : his statement is to the 
effect that the lands in suit have been ac- 
knowledged to be warg kumries and in- 
cluded as such in the register of Govern* 
ment kumries. The onus of establishing 
these allegations rests on him. 

The last contention requires some ex- 
planation. It appears that the Govern- 
ment for the purposes of clearing the under- 
growth in the forests, have been in the 
habit of allowing the forest tribes who 
sparsely inhabited the forest to make 
clearances and grow such cereals as they 
were capable of. These primitive tribes 
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cultivated certain spots, reaped 'the crop 
and then moved off to some other patches 
of land. These apparently, were cajlled 
Government 'kumries. The Government 
also allowed some of the neighbouring 
wargdars tp take the leaf manures from 
the forest and clear the undergrowth for 
the desultory cultivation, called kumri. 
These apparently are designated warg 
kumries. In all these oases, deal- 
ings with forest lands appear to have 
been by distinct permission of the 
Government. Has the Plaintiff been 
able to show either old possession 
of the kumri lands, which he says 
have become attached to his imrgs by long 
enjoyment, or has he been able to show 
that he has acquired a right by adverse 
possession to the exclusion of the Govern- 
ment? Both the Subordinate Judge as. 
well as the District Judge, whose judg- 
ments on appeal on questions of fact, pro- 
perly and regularly arrived at, are conclu- 
sive, have held, upon a careful examinat 
tion of the evidence, that the Plaintiff has 
failed to establish a continuous enjoyment 
beyond 35 or 40 years from the date of 
the suit. The period of limitation against 
the Government is 60 years. Assuming 
that a licensee can convert a permissive 
occupation into an abosolute '‘itie by long 
possession, the period of possession proved 
by the tarwad falls short of the period of 
prescription. Their Lordships think that 
a. licensee cannot claim title only from 
possession, however long, unless it is 
proved that the possession was adverse to 
that of the licensor, to bis knowledge and 
with his acquiescence. The Plaintiff pro- 
duced no evidence to show that the Gov- 
einment cither acquiesced in bis exclusive 
possession or did, in fact, evince that con- 
sciously they acquiesced in the. tarwad's 
adverse poaseseion. 

Apart from this, the Courts in Indian 


who were Judgres of. fact, have held that' 
the boundaries which the Plaintiff has set 
up are unidentifiable. As resrards title by 
transfer, they have found that in no case 
hae the knowledge been brought home to 
the oflScers of GovernIVient that any of 
these lands were sold or mortgaged with 
their consent. 

As regards a gr^nt emanating from the 
Government, theie is absolutely no evi- 
dence. No potta has been produced 
showing a grant by the Government. The 
inference is inevitable that the Plaintiff 
possessed no such. p«Ufi. 

The order of the 23rd May 1860, 
No. §30, made clear the position in which 
the people who were licensed to enter the 
forests for the purpose of desultory culti- 
vation, stood in relation to the Govern- 
ment. Para. 8 of this order runs as fol- 
lows : — 

'' The Board give their decided opinion 
against the validity of any claim to proprie- 
tary rights in forest, btised on the entry 
of ' kumri smV in the patta or the account 
of any estate. They regard it as simply a 
rent or farm of the privilege of cutting kumri 
in the tract in question, the continu^ce of 
which must depend on the pleasure of the 
Government. The facts detailed in their pro- 
ceeding;s seem fully to bear out this view 

In the proceedings of the Board of Be- 
venue dated 24th Julv. 1860, the Govern- 
ment’s rights as regards the warqdar 
kumries are placed on the same basis as 
the Sirkar or Government kumries ! — 

The Board understand the Gkivernment 
proposal to raise the rate of assessment on 
the kumri cultivation of the Bekal Taluk, 
to apply to ‘warfjdar k^mri* so called, ‘as 
well as to Sirkar kumri as the Government 
do not admit that the rights of the former 
are in any way superior to thos^ of the lat- 
ter, or that the entry of that item, among 
others in the a-ar//, originally denoted any- 
thing more than that the wargdar was also 
the temporary renter of certain jungle farms 
or privUeges, which the Sirkar was oom- 
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to modify or discontinue at will ; aud 
it is solely as an act of (O'ace that in the 
Bekal -Taluk the ivargdar, whose warg in- 
cludes the . item, is in consequence of the 
more systematic nature of the cultivation 
still to lie recognised as the party with whom 
6k)VerUiment have to deal for the realization 
0l the Assessment, which elsewhere will be 
made directly with the humri 
c On behalf of the Appellant an argu- 
ment was put forward before the Board 
which does not api>ear to have been ad 
vancod in any of the Courts in India. 
Their Lordships do not desire to rule out 
Bummaiily on that ground the contention 
which has been so strongly urged before 
them. It is contended that the incidents 
attached to these wargdar kumries stand 
on the same footing as ryotwari holdings. 
The chief ground on which this analogy 
appears to be founded, as learned Counsel 
admitted, were two facts, namely, that 
the wargdar possessed in these humri lands 
a heritable and transferable interest. 

In orderl to prevent futuie confusion 
their Lordships desire to say that there 
is absointely no relation or analogy bet- 
ween the nature of these humri lands and 
ryotwari holdings. The latter belong to a 
totally different categorv of tenures. 
Ryotwari holdings relate to arablq lands 
for fixed i>eriod's — ordinarily 30 years — 
and are subject to periodical surveys and 
assessments. No inference, therefore, 
can be derived from the fact that humri 
lands, 'cultivated on the humri system, 
were held' by wargdars whose property is 
transferable and heritable. 

Coming now to^the question of limita- 
tion it appears that in 1903 the Govern- 
ment ofiScials marked off the lands in suit 
and issued ^o the Plainti^ as the Karnavan 
of his tarwad, what is called a rough 
potta, showing the lands to which Gov- 
ernment admitted his right to obtain a 
grent jsubject to the usual conditions. The 


Plaintiff preferred objections to the ex- 
clusion from the rough potta of the lands 
in suit. His^ objections w^ere definitely 
rejected in 1905. 

The present suit to set a-side that order 
and to obtain a (feclaration of h^s right was 
not brought until 1913. Art. 120 of the 
first Schedule of the Limitation Act (IX of 
1908) applies to this case. It provides 
that the period of limitation for a suit 
“ for wdiich no period of limitation is pro- 
vided elsewhere in this Schedule shall 
be six years. No period of limitation is 
specifically, provided elsewhere for the 
assertion of a claim of this kind. Their 
Lordships think that the lower Courts 
rightly applied Art. 120 to this suit. 

On the whole their Lordships are of 
opinion that the appeal fails and should 
be dismissed with costs and they will so 
humbly advise His Majesty. 

Solicitor : Mr, Douglas Grant for the 
Appellant. 

Solicitor : Solicitor, India Office, for 
the Bespondent. 

G. D. M. 

[TESTAMENTARY AND INTESTATE 
JDRISOICTION.J 

C. C. Ghosip, J. j In the goods of 
1925 , h Bbubaneshwar 
2, February, j Trig uN ait, deceased. 

AppUcOftion for letters of administration to Ms 
estate of a deceased Hindu governed by the Mifak- 
skara laWf court’-fee payable on. 

The applicant for letters of administra- 
tion to the estate of a deceased Hindu 
governed, by the Mitahshara law mttsf 
comply with sec. 19X1) of the Court Fees 
Act and pay ad valorem duty 

The facts are as follpws : — ‘ ; 

Deceae^ who was governed by 
Mitakshara, died intestate on 
August 1922^ leaving f 1 )' Midftesb^ai^ pis 
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undivided younger brother, (2) and (3) his 
undivided two sons. 

The jietition for letters of a^lniinisti-a- 
tion stated that these persons comprised 
a joint Mitakshara Hindu family ; that the 
deceased and Mukteshwir received 
Rs. 2,33,333 from the Receiver in a Pum- 
lia suit representing bonus paid' to the Re- 
ceiver in respect of a joint ancestral colliery 
hy cheque drawn by the Receiver on the 
Imperial Bank in favour of the deceased 
and Mukteswar ; that the deceased opened 
a current account in the Allahabad Bank 
with that money in his name and operat- 
ed thereon ; that Rs. 39,261 were now 
standing to the credit thereof ; that the 
Petitioners claimed that sum as the re- 
nuiining co-parceners by rule of survivor- 
ship and contended that estate duty was 
not payable. 

On 28th January 1925 the Registrar in 
Insolvency submitted the following 
note : — 

“ This Court has held that no adminis- 
tration need be taken out to the estate of 
a Hindu governed by the Mitakshara law 
when the estate passed by right of survi- 
vorship to his co-parceners \_In the goods 
of Pokur Mull (I)] . 

But where a grant is sought and the 
Court makes it, can it exempt the appli- 
cant from payment of the ad valorem duty ? 
The provisions of sec. 19 (I) of Court' Fees 
Act are imperative and the Court has no 
power to relax them [Collector of Ahmeda- 
had V. Savdhand (2)1 . 

In this case the applicant has pro- 
duced a certificate from Taxing Ofiicer 
under sec. 19 (D)*of the Court Fees Act. It 
is submitted that the certificate was issued 
hy the Taxing Officer under a mis-concep- 
tion. The karta of >4 joint Hindu family is 
not a mere ‘ trustee.’ He is also a bene- 

(1) I. h. B. 23 Oal. 980 (1896). 

9) 1. L, B. Bom. 140 (1902). 


ficial owner. He can transfer the whole 
estate for good cause ai'td confer a good 
title. He can also demand a partition. If 
before his death the estate had been parti- 
tioned, the deceased would have got a 
moiety of the money at tile Bank in bis 
own right. 

It is therefore^aubmitted that no grant 
can be made without the provisions of sec. 
19 (I) being first complied with. 

In the second place it is to be noted 
that the applicants have not complied 
with the provisions of sec. 64 of Probate 
and Administration Act, They have not 
set out in the petition the family left by 
the deceased. We do not know who his 
heirs are. They must be cited in order 
to test the correctness of the allegation in 
the petition. 

. When the application was made to me, 
I pointed out to the attorney for the ap- 
plicants the objeotions set out above. The 
applicants must comply with sec. 19 (I) 
unless they can bring the case under spc. 
19 (D) of the Court Fees Act.” 

The Judgment of the Court was as 
follows : — 

C! O. Ghosb, J. — The application can- 
not be gr&nted as there is no compliance 
with sec. 19 (I) of Court Fees Act. 

Mr. J. N. Mitter, Solicitor for the Ap- 
plicant. 

S. C. M. 

ITBSTAVINTARY AND INTESTATE 
JURISDICTION.] 

0. 0. Ghobf, j. 1 In the goods of 

1925, r Geobob NaSh, 

3, February. J deceased. 

Appointment of a member of a finn oA executor 
—ApplioaXion for probate, proper form of. 

Where a member, not named, of a firm 
is appointed an executor under a Will the 
member who applies for probate must 

48 
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In the goods of George Nash. 

shew that he was a memher of the 
firm at the da\e of the Will and at the 
date of the testator’s death. 

In the above matter an application was 
made by one E. R. Colman, a member of 
the firm of Williamson Magor & Co. , for 
probate of tho Will of the deceased. 

The deceased died os> the 13th October 
1924 leaving a Will, dated the 28th Octo- 
ber 1911, whereby be appointed his son 
Arthur Bryan Nash and “ a member of 
the firm of Williams>'n Magor & Co.,” as 
his executors. 

On the 2lBt J'aniiary 1925, when the ap- 
plication was made, the Registrar in Insol- 
vency returned the papers to ‘the Appli- 
cant’s attorneys as there was no affidavit 
shewing that the Applicant was a riember 
of the firm of Williamson Magor & Co., 
at the date of the Will, and also at the 
date of the testator’s death, it being the 
practice of this Court to require such affi- 
davit. The Registrar in Insolvency dipw 
their attention to a passage in Tristram 
and Coote’s Probate Practice, 15th Ed., 
p. 67, which runs thus : — 

” If a solicitor’s or a trading firm be 
appointed executors, the appointment only 
applies to the members of tliq firm at ihe 
date of the Will, un’cis a contrary inten- 
tion is expressed in the Will.” This was 
also the practice of this Court. 

The Applicant’s attorneys therearter 
wrote to the Registrar in Insolvency con- 
tending that the passage in Triotram and 
Coote, to which their attention had been 
drawn, was ryot based on any repoitied case 
and "^as consequently not to be treated as 
authoritative and requested that the Will 
and t^e petition be laid before the senior 
Judge on the Original Side, 

The papers were accordingly submitted 
to the Hon’ble Mr. Justice Ghose on the 
2nd February 1925. 


The Judgment oe the Court was as 
follows : — 

C. C., Ghose, J. — I agree with the Re- 
gistrar in Insolvency in the view he has 
taken. 

Messrs. Orr, Diynam d Co., Attorneys 
for the Applicant. 

S. C. M. Application refused. 


[CIVIL APPELLATE JURISDICTION. ^ 


Appeal from Original (hviL J ukisdiotion 
No. l.'>5 OF 1923. 

Sanderson, C. J.l 


Buokland, j. 

1924, • 

Heard, 20, 2 1 , 24, 
25 and 26, Nov- 
ember. 
Judgment, 


Tub Official Assignee 
OF Bengal 

V. 

The Yokohama bPSCiB 
Bane, Ltd. 


b, December. J 

Presidency T&wns Insolvency Art ( 111 of 1909)- 
sec. 55—Meanmg of the phrase “in good faith" 
— Tranejer of all available property by an insolvent, 
validity of— Appellate Court dealing with the 
finding of fact of the trial Court on affidavits. 


On 14th July ^1920, M & Co. executed 
an assignment for past advances, in favour 
of Y, of all their property available at the 
time without anything left for other 
creditors of M d Co. Tliere was no con- 
temporaneous advance nor was there any 
undertaking by Y to make any advances 
in future for assisting M d Co. to carry 
on their business. M d Co. were adjudi- 
cated insolvents on 10th February 1921 : 

Held — On the finding that Y had know- 
ledge of the state of affairs of M d Co., at 
the time of the assignment, that the trans- 
fer was not in good faith within the mean- 
ing of sec. 55 of the Presidency Towns In- 
solvency Act, 1909. 

Per Buokland. J. — In considering the 
effect of a transactiq,n of this nature, the 
facts must be considered in the light of the 
law of bankruptcy, the object of which is 
to ensure rateable distribution of an in' 
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solvent's property among his creditors. A 
transaction which may in other circum- 
stances be free from all taint becomes an 
offence when it is established that it con- 
travenes the law of bankruptcy. 

Khoo Kwat Siew V. Wool Taik Hwat 
(1), Ex parte Chaplin (2) aiid Tomkins v. 
Saffeey (3) referred to. 

Per Sanderson, C. J. — Where the evi- 
dence is contained in affidavits, the Appel- 
late Court is in as good a position to judge 
of the facts as the Court of first instance. 

This was an appeal against the judg- 
ment of Mr. Justice Greaves, dated the 
14th August 1923, passed in the exercise 
of Ordinary Original Civil Jurisdiction. 

The facts of the case uill appear IVoin 
(he judgment, 

Messrs. S. R. Das and B. K. Chose for 
the Kespondeuto, 

Messrs. Pugh, Langford James and B. 
Basu for the Official Assignee. 

The Judgment op the Court was as 
follows ; — • 

Sanderson, C. J. — This is an appeal by 
the Official Assignee from the judgment 
of my learned brother Greaves, J., deli- 
vered on the 14th August 1923, whereby 
he dismissed an applieation by the Official 
Assignee for an order, that a deed, dated 
the 14th July 1920 executed by or on be- 
half of a firm of Mogi & Co. , in favour of 
the Yokohama Specie Bank, Limited, 
might be declared void and inoperative. 

The application further was for an ac- 
count of the Bank’s dealings w’ith the 
assets of the insolvents under the saitl 
deed, for an order* for the payment to the 
Official Assignee of the sum found due, for 
a declaration that the Bank was not en- 
titled to retain a sum of Rs. 20,000 and 

(1) I. L. B. 19 Cal. 223 (F. 0.) (1891). 

(2) L. R. 26 Ch. Div. 8l9 (1884;. 

(8; L. B, 8 A. 0. 2X8 (1877). 
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Yokohama Specie Bank, Ltd. 

for an order for the payment of the laid 
sum to the Official Assignee*, 

The material facts are as follows ; — 
Messrs. Mogi & Co. were a Japanese 
firm with a Head Office in Japan, carry- 
ing on business in Calcutta and Bombay, 
and in other parts of the world. 

It appears from fhe evidence of the Sub- 
Manager of the Yokohfyna Specie Bank in 
Calcutta that in February and March 1920 
there were strong rumours about the 
financial instability of Messrs. Mogi & ' 
Ck>., and in June 1920 the Calcutta Branch 
of Mogi & Co. w’as closgj and the Manager 
of the Branch went to .Japan. Mogi & 
Co. were at that time indebted to the Cal- 
cutta Branch of the Yokohama Specie 
Bank to the extent of about E.s. 1,38,000. 

On tlic 28th June 1920, Messrs. Cur- 
leader & Co. instituted a suit against Mogi 
& Co., in this Court, claiming Bs. 1,84,000 
as damages for alleged breaches of certain 
contracts made by Messrs. Mogi & Co. 

*An order was made by this Court at the 
instance of Messrs. Curlender & Co. for 
the attachment of Mogi & Co.’s assets at 
Bombay and on the 28th Se])tember 1920 
certain assets belonging to Messrs. Mogi 
& Co. at Bombay were attached in ac- 
coi’dance with the order. 

In October 1920 tJie Yokohama Specie 
Bank made an afiplication in the Bombay 
Small Cause Court to set aside the attach- 
ment on the ground that Messrs. Mogi & 
Co. had executed a deed, dated 14th Jfily 
1920, whereby they had hypothecated the 
assets, which had been attached, in favour 
of the Bank, in pursuance* of which the 
Bank had entered into possession* The 
assets consequently were released from 
attachment. • 

On the 22nd November 1920 the Bom* 
bav office of Messrs. Mogi & Co. was 
closed. 

On the 10th February 1921, Messrs, 
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Mo£ti & Co. were adjudicated ineolventB 
upon the petition of Curlender & Co. At 
the date of the deed, viz., 14th July 1920, 
Mogi & Co. were indebted to the Bombay 
Branch of the Yokohama Specie Bank to 
the extent of 'about Rs. 3,76,000 and at 
the date of the insolvency, viz., 10th 
February 1921, to the extent of about 
Rs. 2,75,000. Notice o? the application, 
which gave rise to these proceedings, was 
dated the 28th May 1923. This Court was 
'informed by the Official Assignee that 
Messrs. Curlender & Co. had made a claim 
in the ihsolvency, of Mogi & Co. for the 
amount of the damages claimed in res- 
pect of the alleged breaches of the above- 
mentioned contracts and one or two other 
creditors liad sent in their claims. 

The Official Assignee informed the Court 
that lie had not up to the hearing of Ihe 
apiieal ; dmitted any claim — in fact no 
steps had been taken beyond the above- 
mentioned application, as the Official 
Assignee could not ascertain that there 
were any assets in India except those 
which are the subject-matter of this appli- 
cation. 

He, however, stated that he had exa- 
mined the claim of Curlender & Co. ••and 
was prepared to admit it, and I understand 
that he in fact signed ihe claim as being 
admitted during the hearing of the appeal. 

This application, which is now under 
consideration, was made under sec. 55 of 
the‘ Presidency Towns Insolvency Act, 
1909. ‘ 

This section provides as follows ; — 

“ Any transfer of property, not being 
a transfer made before and in considera- 
tion of marriage, or made in favour of a 
purchaser or incumbrancer in good faith 
and for valuable consideration, shall, if 
the transferor is adjudged insolvent witli- 
in two years after the date of the transfer, 
be void against the Official Assignee.” 


Yokohama Specie Bank, Ltd. 

The learned Judge came to the conclu- 
sion that the Bank had shown that the 
transfer pf property involved in the deed 
of 14th July 1920 was made in good faith 
and for valuable consideration and that it 
was not void against the Official Assignee. 
Consequently he dismissed the application. 

In this Court it was argued on behalf of 
the Appellant that the transfer of property 
involved in the deed of 14th July 1920 
constituted an act of insolvency and that 
the Bank were fully aware of the insol- 
vency of Mogi & Co. , at the time the deed 
Was executed.. Under these circum- 
stanc/es, it was urged that the transfer 
conl:l not be considered as having been 
made in good faith and for valuable con- 
sideration within tile meaning of sec. 56 
of tlio Presidency 'I'owns Insolvency Act. 
On tlie other hand, it was argued on be- 
half of the Resjiondents that the transac- 
tion was for valuable consideration by 
reason of the advances which bad been 
made by the Bank to Mogi & Co., that it 
was ma'^le honestly inasmuch as the Bom- 
bay Branch of tlie Bank had no reason to 
think that Mogi & Co. were in financial 
straits at the time the deed was executed, 
that even if the transfer amounted to a 
preference of the Bank over the other 
cre'ditors, it should not be doomed frau- 
dulent inasmuch as Mogi & Co. were not 
adjudicated insolvent within three months 
after the date of the deed : and reference 
was made to the provisions of sec. 66 of 
the Presidency Towns Insolvency Act, 

In my judgment the Bank must have 
known in July 1920 that, Messrs. Mogi & 
Co. were insolvent. 

I have already mentioned that there 
were rumours in Calcutta as to the finan- 
cial instability of Mogi & Co. in February 
or March 1920. In June 1920 the Cal- 
cutta office of Mogi & Co. was closed and 
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tbe Manager went to Japan, leaving a 
large overdraft at the Bank. 

It would be unreasonable io assume that 
those in control of the Yokohama Specie 
Bank at Bombay were not made acquaint- 
ed with this fact. In my opinion they must 
have known of it. In July 1920 the Bank 
at Bombay demanded payment of the 
overdraft which amounted to about 
Rs. 3,76,000. They were aware, as ap- 
pears from the affidavit of Elizo Waka- 
bayashi, the Accountant of the Bombay 
Bank, that Mogi & Co. could not meet 
this liability. 

In my opinion, the 'evidence shows that 
the Bank succeeded in obtaining a pledge 
of all the available assets of Mogi & Go. 
at Bombay. 

Apparently Mogi & Co. had tw'o ware- 
houses and an office at Bombay. 

By the deed of the 1-Jth July 1920 Mogi 
& Co. pledged to the Bank all the goods 
lying in the two warehouses and the goods 
which were lying in Bort Trust Ware- 
house. 

In addition to this security the Bank 
obtained a pledge of all the goods, furni- 
ture articles and things lying in the office 
shop and godown at 178 to 182, Jackeria 
Musjid Road. The Bank on the 14th July 
1920 placed its representative in possession 
of these premises and a notice ^vas put up 
that the '\"okohama Specie Bank as mort- 
gagee was in possession. 

It is to be noted that- the security was 
for Rs. 50,000 and for other moneys then 
due or which might thereafter become 
due, but there was no contemporaneous 
advance, npr was there any undertaking 
to make any advances in the future, with 
a view to assisting Mogi & Co. in the 
carrying on of their business. 

The deed of 14th July 1920 provided 
t^^t the Bank’s representative should 
enter into possession and that Mogi & Co. 
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should obtain the previous permission of 
the Bank before they sold any of the goods 
and should pay the priceis received from 
the purchasers to the Bank’fj representa- 
tive. 

What happened in fact after the deed 
of J4th July 1920 is clear from the account 
which has been exhibited and from the 
evidence in Uio case. 

The goods we re^ sold from time to time, 
tlje proceeds were paid to the Bank, and 
the amounts were credited to tlie account 
of Mogi t’c Co. Two sums of Es. 3,500 
and Rs. 3,700 were debited to the account 
of Mogi & Co. .which ajipcared to have 
been on account of customs. It was not 
sencusly disputed tlmt these payments 
were made for the })urposo of obtaining 
delivery of goods from the customs, in 
order that they might bo sold, and the 
proceeds paid to the Bank. 

There was another small sum, viz., 
Rs. 422-11 debited to the account which 
apparently was a payment to Hai’idas & 
Co., as to which no evidence q^ppears, 
and a further sum of Rs. 3,950 in respect 
of an unpaid cheque, the amount of which 
appears on the credit side. It is obvious, 
therefore, that after 14th Jiilv 1920 Mogi 
& Co. were not carrying on their business 
in tile ordinary way. It appears beyond 
doubt tliat after the Bank entered into 
possession, the goods were sold, and the 
proceeds were paid to the Bank with a 
view to paying off the Bank’s debt : in 
effect the businesB was carried on merely 
for the purpose of realising the security, 
given to the Bank, and repaying the Bank 
as far as the proceeds of the sales would 
provide. In fact the Bank’s^ debt appears 
to have been reduced by these means from 
about Es. 3,76,000 in July »] 920 to about 
Rs. 2,17,000 in June 1921. 

It appears that Mogi & Co.’s Bank in 
Japan had suspended payment and that 
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the firm in Japan was in difficulties, 
though it was stated in a letter sent to 
Messrs. Curlender & Co.’s solicitors in 
August 1920 by Mogi & Co.’s solicitors that 
it was hoped the difficulties were only 

temporary. • 

There is no evidence as to the exact 
position of the firm In Jajxin, though it 
appears that in 1922 a body dalled “ The 
Re-Adjustment Committee of Mogi & Co.” 
consisting of the representatives of certain 
Banks, had the affairs of Mogi & Co. in 
hand. 

In view of the evidence I am of the 
opinion that the Bank m'ust have known 
in July 1920 that Mogi & Co. were, in 
serious financial straits, that they could 
not pay their debts as they became due, 
and that they were in fact insolvent. 

The Bank therefore determined to ob- 
tain, and succeeded in obtaining, control 
over all the available assets in India of 
Mogi & Co. This was achieved by the 
deed of the 14th July ..020. 

Those in control of Mogi & Co.’s busi- 
ness at Bombay must have known that 
they were insolvent. They pledged the 
whole of the assets which were available 
in India to the Bank ; they obtained no 
further advances to enable them to oarry 
on the business at Bombay ; they obtain- 
ed no undertaking from the Bank, ex- 
press or implied, to make any further ad- 
vances to enable them to carry on their 
business, r They had nothing left with 
which they could carry on their business, 
and they had no prospect of carrying on 
their business further^. 

In point of fact the firm in Bombay was 
closed in November 1920 ; the debt due 
to the Bank at that time had been re- 
duced by means of the realisations to about 
Rs. 3,13,000. In my opinion the Bank 
must have known that the assignment of 
July 1920 would defeat or delay the other 
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creditors in India of Mogi Sc Co. The 
Bank by that deed succeeded in obtain- 
ing control of substantially all the assets 
of Mogi & Co. in India; Mogi & Co. in 
Japan were in difficulties owing to the 
suspension of thfeir Bank; what possible 
prospect was there of any creditor in 
India having his debt or any part iher^uf 
paid by Mogi & Co. ? 

Judging from the letter of 10th July 
1920 from Mogi & Co., Bombay, to 
Curlender & Co., Calcutta, written only 
4 days before the assignment to the 
Bank, it appears thgt a representative of 
Mogi & Co. had recently seen Messrs. 
Curlender & Co. with reference to their 
claim, which Curlender & Co. must have 
been pressing at that time. Their suit 
had been instituted on the 28th June 
1920 and an order for substituted service 
was made on the 26th July 1920. The 
dates are significant : and, in my opi- 
nion, it is not unreasonable to assume 
th&t the Bank at Bombay as well as Mogi 
& Co. knew of the institution of Curlen- 
der & Co.’s suit in Calcutta as alleged by 
Curlender & Co. 

If this be so. they must have realised 
•that if they were going to obtain con- 
trol of Mogi & Co.’s assets, it was time 
for them to do so. 

There is no doubt that Mogi & Co. 
were adjudged insolvent within two 
years of the deed of 14th July 1920; and, 
the question therefore arises whether on 
the facts of the case the Court should 
hold that the transfer of property, creat- 
e<l by the deed of 14th July 1920, waa 
made in good faith and for valuable con- 
sideration within the meaning of sec. fiS 
of the Presidency Towns Insolvency Act. 

It has not been disputed that the onus 
of proving that the transfer was in good 
faith and for valuable consideration was 
on the Bank. 
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The learned Judge has found that the 
Bank discharged that onus. 

With much respect to the learned 
Judge 1 do not hold the same opinion. 

This is not a case in which the deci- 
sion of the learned Judge depended upon 
oral evidence — the evidence is contained 
in afi&davits, and therefore this Court is 
in as good a position to judge of the facts 
as the learned Judge was. 

Indeed there is little dispute as to the 
facts: the question really depends upon 
the inference which should be drawn 
from the facts of the case. 

In Khoo Kwat Slew v. Wooi Taik 
Hwat (1), Lord Hobhouse stated the 
well-known rule of law as follows at 
p. 231 

The well-known rule of law is tint 
if a trader assigns all liis property, ex- 
cept on some substankial contempora- 
neous payment, or some substantial 
undertaking to make i)aymeiit in future, 
that is an act of bankru])tcy and is void 
against the creditors and the assignee, 
simply because nothing is left with which 
to cany on his business, whereas if be 
receives substantial assistance, some- 
thing is left to carry on the business.’’ « 

This statement of the law was made 
before the passing of the Presidency 
Towns Insolvency Act of 1909, but I have 
no doubt that the rule as stated by Lord 
Hobhouse prevails at the present time. 

In this case Mogi & Co. assigned all 
the ^assets, which were available in In- 
dia, to .the Bank. They obtained no con 
temporaneouB payment or any undertak- 
ing to make any payment in future to 
enable them to carry on their business, 
and, as already stated, I can arrive at no 
other conclusion except that the deed of 
14th July 1920 was executed to enable the 
Bank to realise all the assets of Mogi & 
(i) I. L. E. 10 Cal. s?d (F. 0.) (1891). 
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Co. whiich! were available, both parties 
knowing that there was nothing left with 
which the business ol Mogi & Co. could 
be earned on and that there was no pros- 
pect of the other creditors of the firm 
being paid any part olj their debts. 

Tn considering whether the transfer in- 
volved in the deed of 14th July 1920 was 
made in good faith and for valuable con- 
sideration within the meaning of sec. 65 
of the Presidency Towns Insolvency Act, 
1909, it is not possible, in my judgpient, 
to leave out of consideration the insol- 
vency of Messrs. Mogi & Co. and the law 
which applies ia dn insolvency, and the 
question is whether the transaction is one 
which the law will allow. 

If there were no question of insolvency 
involved, and the law relating to insol- 
vency had not to be considered, it might 
be possible to bold that the transfer was 
made in good faith and for valuable consi- 
deration. 

In this case, however, Messrs. Mogi 
& Co. were adjudicated insolvents in 
February 1921, about seven months after 
the deed of 14th July 1920 was executed, 
and, in my judgment, both the Bank and 
Messrs. Mogi & Co. roust have known in 
July, 1920 that if any creditors were to 
take proceedings, the adjudication, of 
Mogi & Co. as insolvents would be in- 
evitable. 

Having regard to these faicts, in my 
judgment, the transaction is one which 
the law relating to insolveucy does not 
permit and the Court ought not to hold 
that the transfer of^ property, created by 
the deed of 14th July 1920, v/as made in 
good faith and for valuable* consideration 
w'ithin the meaning of sec. 65. 

Consequently, in my opinion, the deed 
was void as against the Official Assignee. 

The result is that, in my judgment, 
this appeal must be allowed, the dedsion 
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of the learned Judge must be set aside, 
and a declaration rnnst be made that the 
deed is void as against the Official 
Assignee. 

There will be order us prayed in para. 

(b) of the petitioft. 

This Court expresses no opinion as to 
the sum of Rs. 20,000 mentioned in para. 

(c) of the petition as we are not in posses- 
sion of sufficient materials to deal with it. 

This matter should he investigated iu 
the' taking of the accounts : liberty to 
apply to the learned Judge taking insol- 
venoy matters. , 

The RespoTulents must ])ay the Appel- 
lant’s costs in respect of the appeal and 
in respect of the proceedings before the 
learned Judge on the Original Ride. 

Buokland, J. — The question involved 
in this appeal concerns the right of the 
OfTicial Assignee to certain assets in the 
hands of the Respondent Bank as assignee 
of Mogi & (^ 0 ., insolvents. 

Mogi & Co. were Japanese traders who 
carried on business among other places at 
Bombay and in Calcutta. 

In the month of June 1020 they closed 
their business in Calcutta owing the local 
branch of the Respondent Bank the sunef 
of Rs. 1,38,100. 

‘ On the 14th July they executed an 
assignment in favour of the Respondent 
Bank of goods and office furniture in 
Bombay as security for money due and for 
future Advances and put the Bank in pos- 
session. 

' Subsequently the Bank realised various 
sums on the goods# purporting so to have 
been hypothecated to them which they 
placed against the insolvents’ overdraft. 

On the November Mogi & Co. 
closed th^ir office in Bombay owing the 
local branch of the Respondent Bank a 
sum of about three lakhs of rupees. 

On the 10th February 1921 Mogi & Co. 
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were adjudicated insolvents in Calcutta 
on the petition of Curlender & Co. who 
claim to betcreditors for the sum of 
Rs. 1,84,000. On that date they owed 
Rs. 2,76,427-6-6 to the Bank in Bombay. 

The Official ‘Assignee now claims that 
the monies realised bv the Bank should 
be available to the creditors of the insol- 
vents on the ground that the instrument 
of the 14th July 1920 is void under sec. 
.6-6 of the Presidency Towns Insolvency 
Act, 1909. 

It is alleged that the goods hypothe- 
cated comprised in ^ifcct the whole of the 
insolvents’ available assets, that there 
was neither any promise to make further 
advances nor w^ere any further advances 
made in fact. 

My learned l)rothcr Mr. Justice 
Greaves has held that the burden of show- 
ing that the transfer was made in good 
faith and for valuable consideration lay 
upon th.e Bank and that the Bank has 
discharged it. He observed that there 
was nothing to show jthat all the property 
of tlie insolvents was hypothecated. 

These findings of fact have been 
challenged on appeal. 

It will be convenient first to consider 
the evidence as to the allegation that all 
the propeity of the insolvents was 
hypothecated, for unless this is establish- 
ed it is conceded that the appeal must 
fail. 

The instrument of the 14th July speci- 
fies ; — 

“ The goods lying at this date in our 
warehouse in Building Nos. 361 to 369 
situated in Jackcria Musjifl otherwise 
known as Bhuj Moholla and also Port 
Trust Warehouse as per list herewith. 

The goods lying at this date in our ware- 
house at Chinch Bunder Boad on the 
ground floor of the bouse No. 18 as per list 
herewith. 
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The goods, furnitare, artides and things 
lying in our office shop and godown at 
Nos. 178 to 182, Jackeria Musjid Eoad, 
as per list herewith." 

In order to appreciate how some of the 
evidence to which I shall 1‘efer is to be 
found on the record, it is necessary to 
state that Curlender & Co instituted on 
the 28th June 1920 a suit in this Court to 
recover the sum which they allege to be 
due to them. 

On the 27th August 1920 an order was 
made for attachment before judgment 
whereupon certain goocjs were attached 
by the Court of Small Causes in Bombay. 
The Respondent Bank applied to have 
the attachment removed on the ground 
that it was in the position of mortgagee in 
possession. In the course of such proceed- 
ings evidence was taken and has been im- 
ported as evidence into these proceedings. 

In June 1922 Jumukiohi Yamamoto, the 
Sub-Manager of the Bank in Calcutta, was 
examined before the Regist-ar in Insol- 
vency. In the course of his deposition he 
said that in February or March 1920 there 
were rumours about Mogi & Co. and his 
Bank became cautious how it dealt with 
them. 

As we know the insolvents left Calcutta 
in June leaving a considerable over-draft 
at the local branch of the Bank, it is in- 
credible that the circumstances were not 
communicated to the Bombay branch. 

The Accountant of the Bank in Bombay 
has made an affidavit in which he says, 
among other things, that in July Mogi & 
Co. were not in a position to pay their 
debt to the Batik and asked for time and 
offered to pledge the goods covered by the 
instrument impugned. 

That the insolvents had only the goods 
contained in the warehouses specified ap- 
pears from the evidence of Toyokachi 
^segawo in the Btnnbaj SmaU Cause 
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Court where he.said that on the 17th July 
the Bank sent their representative to take 
possession of gooils in their office and shop, 
and in answer to a question by the Court 
particularised two godowns about 6 or 10 
minutes’ w’alk from the office. 

There is no oral evidence that the in- 
solvents had any property other than that 
comprised in the document, and so far as 
appears from the record no desire or 
attempt to produce any snch evidence wES 
expressed or made. 

Turning to such documentary evidence 
as is available it appears that on the 20th 
August 1920 wlien Curlender & Co. were 
pressing Mogi & Co., the Manager of 
Mogi & Co. in Bombay instructed his 
solicitors to write to Curlender & Co.'s 
solicitors in the hope of inducing the lattet 
to persuade their clients to stay their 
hands. The letter says that ; — 

“ Mr. Okhura informs us he has had 
express instructions to carry on the busi- 
hess with a view to effecting a settlement 
of all claims as soon as finances have been 
arranged in Japan; the temporary diffi- 
culties in which the firm finds themselves 
being due to the suspension of their Bank 
in Japan." 

This m&kes it clear that the Respondent 
Pank did not intend further to finance 
Mogi & Co. The letter adds that all 
these (silver and other goods) stocks are 
under lien to Banks, which excludes the 
existence of unhypothecated goo^s and 
there is no suggestion that any Bank other 
than the Respondent Bank was interested, 
were it material to enquired. 

A subsequent letter dated thb 28rd 
August, similarly addressed, empbaaises 
though it does not add to the infonnatioQ. 
The statement that Mogi & Co. were not 
in a position to furnish security can only 
mean that they had no goods which they 
had not already hypothecated. 

49 
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After the Baak had entered into pos- 
session it made some advances to the 
insolvents which were debited to the 
latter*B account, but these were only for 
Ihe purpose of enablinp; them to clear 
and realise the^ floods in the Port Trust 
Warehouse. This appears from details 
given in the accounts an/i from a state- 
ment in the affidavit, of the Sub-Manager 
of the Bank in Calcutta. There is no 
evidence whatever of any advance made 
for the purpose of enabling the insol- 
vents to carry on their business, nor, in- 
deed, is there any , evidence that the 
Bank promised to make such advances » 
and the transfer contains no such 
stipulation. 

Upon the evidence I think it is clear 
that Mogi & Co. purported to and did 
hypothecate mI] their available property 
to the Bank. The learned Judge seems 
to have been impressed by the subse- 
quent advances, but as I read the evi- 
dence those were made solely for the pur- 
pose of enabling the Bank to reah’se so 
much of their security as without money 
could not be realised at all, and were not 
advances upon which Ihe Bank can rely 
for the purpose of putting a favounable 
complexion upon the transaction and 
defe^tting the claim of the Official 
Assignee. 

Had the learned Judge taken tlie 
same view of the facts it is possible that 
be would have decided in favour of the 
Appellant, for he appreciated that the case 
must depend upon sec. 55 of llio Act. 
His observation that a good deal of con- 
fusion i)as arisen by seeking to im|)ort 
into the provisions of sec. 56 considera- 
tions which would arise were the appli- 
cation made under sec. 56 indicates that 
the case was argued before him, as here, 
that if once it could be shown that the 
fa(ts established that which would have 


been a preference within sec. 56, it neces- 
sarily followed that it was within sec. 66. 

It may be that facts, which would 
justify an order under sec. 66, were the 
circumstances otherwise appropriate for 
such an order to be made, are facts which 
would bring a case within sec. 66, but 
this appeal must be decided upon the 
words of sec. 66. Over and over again 
has it been enunciated that all +bat Courts 
halve to do is to construe or apply the 
words of the statute and all that we need 
do is to decide whether or not the transfer 
impugned was • made in good faith for 
valuable consi deration . 

Though a considerable number of 
authorities were cited in the course of the 
argumerfc I do not think that I need re- 
fer to more than a very limited number. 

In Klfioo Kwat Si^w v. K'^oot Taik Hwat 
(1), Ijord Hobhouse stated the rule as 
follows : — 

“ The well-known rule of law is, that 
if a trader assigns all lus property, except 
on soine substantial contemporaneous 
payment, or some substantial undertak- 
ing to make payment in future, that is 
an act of bankruptcy and is void against 
the creditors and the assignee, simply 
because notliing is left with which to 
carry on his business, where if he receives 
substantial assistance something is left 
to carry on the business.’' 

We have not to considoi^ whether 
Mogi & Co. were guilty of an ‘act of ban- 
kruptcy as such, but whether, as observ- 
ed, the transfer was made in good faitlj 
and for valuable considemtion. Had other 
circumstanceB, c.j/., the period which 
elapsed between the transfer and the 
order for adjudication, admitted of an ap- 
plication under sec. 66, there can be no 
question that, notwithstanding the pro- 
CD l. L. B. W 0 vl, 223 at p. 231 (P. 0.) (1891), 
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viso to the section, the transaction must 
have been held to have been within that 
section. The further tiuestion then arises 
v;hether such a transaction canjie said to 
have been entered into in f^ood fafth and 
for valuable consideration so as not to 
offend against sec. 55. • 

In Ex parte Chaplin (2), Cotton, L. J. 
observed : — 

“ Still, in my opinion, if persons will 
take from a man who is in difficulties a 
deed of this description, which has the 
effect of withdrawing, and is intended to 
withdraw, all the property of the debtor 
from the legal firocess which his creditors 
■ have a right to enforce against liiin, and 
bankruptcy ensues, the deed is void under 
the bankruptcy law. It is fraudulent as 
well as void, whatever may have been 
the view of those who were engaged in 
the transaction that it might be the best 
thing for the debtor, or that it. might afford 
an effectual way of paying the creditors.” 

This is more general in its application, 
and it carries the matter a stage further. 

In Tomkins v. Saffery (3), Tjord Black- 
burn had occasion to consider the mean- 
ing of the words “ in good faith and for 
valuable consideration,” used in the pro- 
viso to sec. 92 of the Bankruptcy Act, 
1869 which deal's with fraudulent prefer- 
ences. 

I will pause here to refer again to 
Lord Hobhouse’s judgment in which in 
the paragraph immediately preceding 
that which I have already quoted he deals 
with the use of the word ” fraudulent ” 
in this connection. His Lordship said ; — 

“ It is better not to use the term ‘ frau- 
dulent ’ in such<a case, though that term 
has, by rather an unhappy use of lan- 
guage, been applied by Courts of equity 
to transactions which are not at all dis- 

(2) L. B. 86 Oh. Dir. 819 (1884). 
fB) L. B. 8 A 0. 813 (18??). 
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honest in their nature, but are only such 
as the law will not allow. In this case 
there is no suggestion from beginning to 
end of there being anything dishonest in 
the transaction. The sole question is as 
to its legal validity.” 

From this and from a passage in Lord 
Blackburn’s speech I infer the principle 
which is to be /ound running through all 
the authorities that in considering the 
effect of a transaction of this nature the 
facts must be considered in the light of 
the law of bankruptcy, the object of which 
is to ensure rateable distribution of .in in- 
solvent’s property amcuig his creditors. 
A transaction therefore which may in 
other circumstances be free fioui all taint 
becomes an oll'enco when it is established 
that it contravenes the law of bankruptcy. 

This is what 1 think Lord Blackburn 
had in mind when he said ; — 

” It comes round to this, that i think 
(1 am stating it in iny own words, but it 
is very nearly what the Lord Chancellor 
•lias already said) that when they knew 
that the man was insolvent and unable to 
pay his debts, when thdy knew that this 
money was given them to prefer a parti- 
cular body of creditors to all the other 
creditors, if there were others, they were 
then fixed with the knowledge of an in- 
fringement of the statute, and although 
they were told by the man who afterwaids 
became a biuikrupt that he had no other 
creditors, they cannot get out of it ; they 
took their chance. If he had told tliem 
the truth, and there had been in ’fact no 
other creditors, this transaction would 
have stood and been perfectly good ; if he 
had any other creditors it woirid not 
stand. They knew all that it was neces- 
sary for them to know, and I think they 
took their chance, and they must take the 
consequences.” 

Applying this principle to the facts be- 
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foro us the conclusion at which I have 
arrived is that the Bank was well aware 
of the financial difficulties in which Mogi 
& Co. were involved and that the Bank 
took the security in order to protect itself 
in the event of ^ insolvency supervening. 
There can be no question on the evidence 
that the Bank ^desired to protect itself 
against Curlender & Co.*, and we have 
been informed by tlifi Official Assignee 
that no other claims have been admitted. 

. I have already stated my reasons for 
the conclusion that the insolvents’ entire 
property was hypotliecated to the Bank. 
It is a fair inference that the Bank was 
aware that the insolvents had no other 
property — otherwise no doubt tke Bank 
would have taken steps to include it in 
the instrument, seeing that after all the 
goods in the Port Trust Warehouse had 
been sold there was still a deficit of over C 
lakhs of rupees. In this it may also be 
presumed that Mogi & Co. would have 
assisted them had it been in their power 
to do so, for one may at all events credit’ 
them with a desire to continue their busi- 
ness if their financial difficulties could be 
surmounted. 

Though the Bank may have acted 
honestly in the popular sense they cannot 
be deemed to have acted in §ood faith 
within the law of Insolvency however 
honestly they may have endeavoured and 
thought they were justified in endeavour- 
ing^ to secure the property cf the insol- 
vents as security for their own debt. 

As Lord Blackburn observed with re- 
gard to valuable consideration: — “Yes, 
we must, I suppose, take it that they are 
so (prfyees for valuable consideration) 
but ’ in good faith.’ “ So should I 
answer the question here as regards valua^ 
able consideration, but in my judgment 
a transaction effected in circumstances 
surrounding the transaction assailed in 
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these proceedings cannot be deemed to 
have been effected in good faith and must 
be declared to be vdid against the Official 
Assignee. . 

I agfee that the appeal should be allow- 
ed and concur in the order to be made. 

Messrs. Le'hlie d Hinds, Solicitors for 
the Appellant. 

Messrs. Fox d Mondol^ Solicitors for 
the Respondents. 

S. N. B. 
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44S, 444f 44^^ 447, 44^ 449, 4^9, 628 A and 628B-^ 
Chaps, XXni; XX XllI, XLIVA-^Criminal Pro* 
cedure Amendment Act (XVIII of 1923)^Criminal 
Law Amendment Act (Jill of 1923)’-- High Court 
exercising Original Criminal Jurisdiction, if a Court 
of Session --An accused committed by a Presidency 
Magistrate for trial to "the High Court, if can daim 
benefit of sec. 275 of the Criminal Procedure Code, 
even though no claim to establish his status was 
made before the Committing Magistrate--- Proper 
time for putting forward such claim— Difference in 
the effect of refusal by Presidency MagUtrates and 
by the Magistrates in the mofussil to entertain the 
claim pointed out- Jurisdiction of the committing 
Court after commitment, if any— Principe of con* 
struction of a statutory enactment made for tke 
benefit of the accused— Indian High Courts Act, 
1865 (24 & 26 Viet , c. 104)'-Oovemn^t of India 
Act, 1916 (6 d 6 Geo, 6, ch. 61)— Clause 22 of the 
Letters Patent of lii65. 

H was committed by a Presidency 
Maqistrate for trial td the High Court. 
At the trial before the first juror was called^ 
the Counsel on behalf of the accused claim- 
ed that a majority of the jury should be 
Indians as the accused was dn Indian 
British subject. The appliodtion WU2 
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oooowd on behalf of the Grown on the not Jurisdiction (d) If the Court of 
Tround that the claim was not entertain- Sesston rejects the claim and tnes hxm the 
12 in view of the fact that it was not put deaston shalljorm a ground 0 / appeal 


forward before the CommttUng Magts- 
trate. It was argued on behalf of the 
accused that (i) the High Court exerctstng 
Original Criminal Jurisdiction ts not a 
Court of Session within the meaning of 


jwvrt/ ^^iv^vwrvv*^ wj 

from the sentence or order passed in such 
trial, (e) If a claim is made before a 
Presidency Magistrate and rejected by 
him and the accused is^ committed to the 
High Court, there is no provision for re- 


Court of Sessiori within petition of the claim before the High Court 

the Code of J, and the accused will not be entitled to put 

possibly apply to a case w t Procedure, before the High Court a fur- 

guired into by “ ther claim for being tried by a jury, the 

and committed to the H g . A Q^de majority of whom should be Indians, 
there was no other (f) such claim was put forward 

„i CmmU <>Ae »e migrate md tein, no 

elmm to he dealt mtt at vroehiou lot reiietifion ol the claim be/ote 

.Meet ehouU the Hioh Conti, see. 62SB of the Code of 

made under sec. 275 of the Code of Crtmt 


rnuiUfO wri-uc/f owv, 

nal Procedure to be tried by a jury the 
majority of whom should be Indians should 

succeed: . ■ , 

Hold— TItot the High Court exerctstruj 

Original Criminal Jurisdiction is not 0 
Court of Session within the meaning of 
the Code of Criminal Procedure. 

Held also— That from a consideration of 
sec. 275 and Chap. XLIVA of the Code of 
Criminal Procedure, the fottowmg pro- 
positions may be deduced.— (a) An Indian 
British subject claiming to be dealt with 

as such must put in his claim before the ^ell as tne 

Magistrate before whom he is broug ^ t for arguments advanced by the respective 
the purpose of inquiry or trial. This op- appear from the judgment. 

^ ^ ir or ^ jinall /TO , « 

Mr. A. K. Basu for the Crown. 


t/fl'O r ,1 

Criminal Procedure is a bar to the asser- 
tion of the same in any subsequent stage 
of the case. 

Hold— That the accused is not entitled 
to claim to be tried by a jury the majority 
of whom should be Indians. 

Semble — The claim on the ground of 
status may be put forward at ansi time 
before commitment ts made. 

Thjis matter waja raised before Mr. 
Justice Mukerji presiding over the Third 
’Criminal Sessions of the High Court. 
Tht; facts of the case as well as the 


me purpose 
plies to Presidency Magistrates as well w 
Magistrates in the mofussil. Co) If the 
Magwlrate rejects the claim and tries him 
the decision shall form a ground of appeal 
from the sentence or order passed tn such 
trial. This applies to Presidency Magts- 
tratM. ( 0 ) J/ the Magistrate rejects the 
claim and commits him to the Court of 
Session, he may repeat the claim before 
. tJte said Court. Such : epetition may only 
be made in a Court of Session and not in 


Mr. H. M. Bose for the Accused. 

• e 

The Judgment of the Court was as 

follows: — , 

Mdkebji, J. — In the present trial 
before the first juror was called, Mr. H. 
M. Bose appearing on behalf of the 
prisoner claimed that a majority of the 
jury should be Indians on the ground that 


^^el^hC^S^Ter^sinlTrigin^ OnnU- the prisoner ui an Indian British subjaot 
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and based his claim upon the mandatory cature at Port William, Madras Bom- 
provisions of sec. 275 of the Code of Cri- bay, Allahabad, Patna, Lahore’ and 
minal Procedure. Mr. A. K. Basu ap- Rangoon and the Courts of the Judi- 
pearing on behalf ‘of the Crown opposed cial Commissioners of the Central 
the applicBtion on the ground that the Provinces, Oudh and Sindh and in 
claim v/as not entertainablc in view of other cases as meaning the highest Court 
the fact that it was not put forward before of Criminal appeal or revision in any 
the Committing Magistrate. A similar local area, or where no such Court is 
application made on' behalf of the prisoner established under any law for the time 
at the commencement of the trial which being in force, such officer as the Gover- 
lias just now proved abortive was refused nor-General in Council may appoint in 
by mo ; but as on that occasion I did not that behalf. In sec. 266 of the Criminal 
give my reasons for the order that I then Procedure Code, it is provided that the 
passed I have allowed the prisoner to expression High Court in Chap XVIII 
raise the point again Pxnd have considered and in Chap. XXII of the Code except in 
the matter furt er; but* I do not find any secs. 276 and 307 means a High Court 
reason to alter the opinion v/hich I then of Judicature e-stablished under the In- 
iormei. ' dian High Courts Act, 1861, or the Gov- 

At the outset I may say at once that ornment of India Act, 1916 and includes 
I quite agree with the contention put the Courts of the Judicial Commissioners 
forward by Mr. II. M. Bose that the High of the Cientral Provinces, Oudh and Sindh 
Court exercising Original Criminal Juris- and the Chief Courts of Ijower Burma 
diction is not a Court, of Session within and such other Courts as the Governor- 
the meaning of the Code of Criminal General in Council may, by notification 
Procedure. Under sec. 6 of the Criminal in the Gazette of India, declare to be 
Procedure Code, Courts of Session belong High Courts for the purp<Mes of the said 
to a class of Courts different from the two chapters. 

High Courts. Under soc. 9 thte Local Where in the Code of Criminal Proce- 
Government has powers to establish a dure the expression High Court is used 
Court of Session for every Sessions divi- it bears the one or the other of the afore- 
sion a« defined in sec. 7, sub-sec. (I) ; and said meanings. The Original Criminal 
under sub-sec. (2) of &;c. 9 the Local Jurisdiction which the High Court of 
Government may by general or siiecial Judicature at Port William in Bengal, 
order in the official gazette direct at what established under the Indian High Courts 
place or places the Court of Session so Act, 1861, exercises, it does by virtue of 
establisjied shall hold its sittings. The cl. 22 of the Letters Patent of 28th De- 
expression . Court of Session wherever it cember 1866. Sec. 267 of the Criminal 
is used in the Code of Criminal Procedure Procedure Code provides that all trials 
means a Court established as aforesaid, under Chap.XXIII of the Code before a 
High Court has been defined in the Code High Court shall be by a juiy and ilr fur- 
of Criminaf Procedure, sec. 4 (j), as mean- ther provides that notwithstan din g any- 
ing, in reference to proceedings against thing contained in the said Code in all 
European liritish subjects or persons criminal caees transferred to a High, 
jointly chwged with European British Court under the Criminal Procedure* 
eubjccts, the High Courts of Judi- Code or under the Letters Patent of any 
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High Court established under the Indian 
High Courts Act, 1861, or the Govern- 
ment of India Act, 1915, the trial may if 
the High Court so direqts be by jury. 
The time and place of holding sittings of 
the High Court for the etcercise of its 
Original Criminal JuriFkliction are regu- 
lated according to the )>rovisions of secs. 
334 and 335 of the C-riminal Procvcdure 
Code. 

An examination of the provisions of the 
Code discloses that its sclieine recognises 
and is based upon a distinction between 
the High Court and Courts of Session 
and the said distinction is maintained 
throughout. It is necessary for this ])ur 
pose to refer only to such provisions Jis 
relate to the j:x)wers vested in the Courts 
of Session or High Couris for the exer- 
cise of their Original Criminal Jurisdic- 
tion, and the provisions dealing with the* 
Appellate or Eevisional powers need not 
be tahen into account; secs. 31. 193, 
194 and 20G, els. (/) and (2), and more, 
particularly the latter clause, secs. 217, 
218, 226 and 227,’ tlie very heading of 

Chap. XXm, and many of the sections 
to be found in that chapter and the 
special provisions mentioned in Part L 
of that chapter, as also secs. 339 A, 347, 
448, 449 and 469 and other sections 
which need not be specifically referred to 
show beyond doubt that the scheme of 
the Code is to regard the High Courts 
exercising Original Criminal Jurisdiction 
as being a Court of an entirely different 
class and character from that of a Court 
of Session, and the tw^o expressions as 
used in the Code are not interchangeable. 
To that extent therefore 1 agree with 
Mr. Bose’s contention. 

/ Mr. Bose has next contended that as 
this is so, sec. 628A or sec. 528B cannot 
possibly apply to a case which is inquir- 
into by a Presidewy Magistrate and 


Chakbavbeti. 

committed to the High Court. In sup- 
port of this argument he has relied upon 
the expression Court of Session as used 
in sub-sec. (2) of sec. 528A and his con- 
tention is to the effect that as that sub- 
section clearly cannot aj)plY to such a 
case and as sub-sec. (3) also cannot apply 
to the High Court inasmuch as no appeal 
lies from a sentence or order passed on 
such trial by the 'High Court, except of 
course in cases dealt with in sec. 449, 
sub-sec. (1) of sec. 528 A will not also 
apply ; and if that is so, it will follow 
that sec. 528B will also have no appli- 
cation. Once it Is hpld tljat flicse two 
sections do not apply to sucli a caso^ It 
should be held that there is no other pro- 
vision of the (-ode under which a claim 
need be put forwaixl to be dealt with as 
an Indian British subject. Consequently 
there being no bar to the claim made 
under sec. 275 of the Criminal I’rocodinv 
Code to be tried by a jury the majority 
of wdiorii should be Indians, the claim 
must succeed. > 

I confess that at first sight, Mr. Bose's 
contention seems plausible. Some con- 
fusion arises from the grouf)ing and num- 
bering of the sections a.nd from tlie fact 
that the relevant provisions are scattered 
over several, at least, three, chapters of 
the Code, I mean Chap’s. XXIII, XXXITI 
and XLIVA, which again are to be found 
in different parts of the Code. The 
difficulty perhaps could not be avoided by 
reason of the piece-meal amendments 
that were made. Cn a close examination 
of the relevant provisions, however, I am 
convinced that Mr. Bose’s ^ argument 
though specious, is not sound. It is 
unnecessary to refer to the Code of 1898 
for the amendments effected by Act XII 
of 1923 and Act XVTII of 1923 have been 
far too large and are based upon prin- 
ciples which were wholly foreign to the 
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former Code. Th© avowed intention of 
the legislature in , making the amend- 
ments was to secure equal rights for 
European British subjects and Indian 
British subjects, not forgetting the rights 
of Europeans who are not European 
British subjects and of Americans. How 
far this equality has been secured is not 
vS matter for me to discuss. I pro|X)se 
only to examine tlie relevant provisions 
in order to decide the questions which 
arise, and the answers, in my opinion, 
emerge with sufficient clearness fromi such 
examination. 

Chap. XXXIII deals with special pro- 
visions relating to cases in which Euro- 
pean British subjects and Indian British 
subjects are concerned. By sec. 443 to 
which secs. 444 and 446 refer the provi- 
sions are ajiplicable to a trial outside a 
Presidency Town. Sec. 447 enjoins on 
a Magistrate to forthvnth inform the ac- 
cused of his rights under this chapter 
whenever it may appear to him that the 
case is or might be held to be one which 
ought to be tried under the provisions of 
the chapter. Sec. 448 relates to refer- 
ences made in a trial in Rangoon and sec. 
449 makes certain special provisions re- 
lating to appeals. The special pric^ure 
laid down in this- chapter will be avail- 
able to the accused if the trial is held 
outside a Presidency Town in respect of 
offences punishable with imprisonment, 
and if the condition mentioned in cl. (a) 
or cl. (b) 'of sec. 443 (I) is satisfied and 
a claim to be tried under the provisions 
of the chapter is 'put forward by the ac- 
cused, either at his own instance or on 
being apprised of his rights by the Magis- 
trote as aforesaid. If this claim is re- 
jected by the Magistrate, the person 
making the claim may appetd . to the 
Sessions Judge and the decision of the 
Sessions Judge thereupon shall be final 


and shall not be questioned in any Courit 
in appeal or revision. The stage at which 
this claim is to be preferred is specifically 
mentioned in ^ub-sec. (1) of sec. 448 
where it is put forward by the accused 
on his own iniltiative, but there does not 
appear to be any restriction in this be- 
half in a case where the Magistrate in- 
forms him about it, which the law 
enjoins, the Magistrate shall forth- 
with do at any stage of the enquiry or 
trial at which the case appears to him 
of such a natiu*e. This claim to be tried 
under the provisions of this chapter, it 
should be observed, is wholly different 
from a claim to be tried as a European 
British subject ofr an Indian British 
subject or a European not being a Euro- 
pean British subject or an American. So 
far as the former claim is concerned the 
question of the status of the claimant 
does not always arise and it is not a sine 
qua non that one should establish that 
he is a European British subject or an 
Indian British subject, for under sec. 
443 (I) (b) it would be enough if one 
can show the connection of his case 
with a case in which both a European 
British subject and an Indian British 
subject are parties. 

The latter claim is dealt vrith in 
Chap. XJjTVA of the Code. Sub-sec. 
(J) of sec. 528A of that chapter expressly 
takes cases, to which Chap. XXXIII 
applies, out of its scope. It provides 
that such a claim must be put forward by 
the claimant stating the grounds of such 
claim to the Magistrate before whom he 
is brought for the purpose of the enquiry 
or trial, and also lays down that such 
Magistrate shall hold an enquiry and 
cide v/hether the claimant has e^abUypi 
ed his statue and shall deal udth h«ttl ^ 
cordingly. There is nothing in the 
ipg of this sub-seodon to show that E 
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should not apply to enquiries or trials 
before Presidency Magistrates. Broadly 
stated, this sub-section is applicable to 
all cases before all Magistrates either in 
Presidency Towns or in the mofussil, to 
which the special provisions of Chap. 
XXXIII do not apply. Sub-sec. (2) con- 
templates such cases only in which the 
Magistrate commits the claimant to tiial 
to the Court of Session after rejection of 
the claim, in which cases the claimant 
whose claim has been rejected bv the 
Magistrate and who has thereafter been 
committed to the Court of Session may 
repeat his claim there, and the said 
Court shall after such’further enquiry, 
if any, as it thinks fit, decide the claim 
and shall deal with such persons accord- 
ingly. Sub-sec. (3) applies to all Courts 
in which trials (not enquiries) are held of 
the claimant after rejection cf his claim 
and it states that the decision on such 
claim shall form a around of apiieal from 
the sentence or order passed in such trial. 
Sec. 628B by its very terms relates to 
“ any such case,” which expression must 
mean any case to which sec. 528A (1) js 
applicable. There is no difficulty on this 
score, for the word “ case ” does not 
even occur in sub-sec. {2) or (3) of sec. 
628A. It therefore applies to all cases to 
which the provisions of Chap. XXXIII 
do not apply, that is to say, to all cases 
before all Magistrates either in Presi- 
dency Towns or in the mofussil in 
which the special provisions of that 
chapter are not applicable. So far as 
committing Courts are concerned, if the 
claim is not made before that Court or 
if it is made and rejected by that Court 
and not repeated before the Court to 
which he is committed (and here it 
be remarked that the law has 
**Me » pitovinoa for such repetition only 
before the Court of Session and not be.- 


©fe^RAVEan. 

fofte the High Court in the exercise of its 
Original Criminal Jurisdiction on a com- 
mitment made to it), it. shall be held 
that the claimant has relinquished his 
right and the claimant shall not assert his 
right in any subsequent stage of the case. 

It must be remembered that the claim 
to bo tried as an Indian- British subject is 
again a different and distinct one from the 
claim to be tried by .a majority of Indian 
jui’y as mentioned in sec. 275, though it 
can only be put forward by a person who 
has, in the langur go of that section, been 
found under the jirovisions of the Code to 
be an Indian British subject, and the sec- 
tion further requires that such a claim 
has to be expressly put forward before the 
first juror is called and acceiited, before it 
can be listened to. 

So far, therefore, we find three distinct 
kinds of claim dealt w'ith in these chapters. 
Firstly, a claim to be dealt with accord- 
ing to the provisions of Chap. XXXIII ; 
,we shall not refer to it again, as the pre- 
sent case is not one to which that chapter 
has been applied or can be held to be appli- 
cable. Secondly, a claim to be dealt with 
as an Indian British subject to which sec. 
528A and sec. 528B apply; and thirdly, a 
further clfiim to be tided by a majority of 
Indian jury such as is referred to in sec. 
275. 

From a consideration of the afore-men- 
tioned provisions and leaving out of ac- 
count cases to which Chap. XXXIIf ap- 
plies the following propositions cknongst 
others may be deduced : — (o) An Indian 
British subject claiming to be dealt with 
as Buch must put in his claim before the 
Magistitte b^ore whom be is brought 
for the purpose of enquiry or riial. This 
applies to Presidency Magistrates as well 
as Magistrates in the mofussil. (b) If the 
Magistrate rejects the claim and trios him 

50 



890 


THB OXLimTTX WBBSLT NOTES. 


[VoL. XXIX. 


Empehoe op India p.- IIoeendba CHANbEA 

the decision sliall form a ground of appeal 
from the sentence or order passed in such 
trial. This applies to Presidency Magis- 
trates ae well as Magistrates in the mofus- 
sil. (c) If the Magistrate rejects the claim 
and commits him to the Court of Session 
he may repeat “^the claim before the said 
Court. Such repetition may only be 
made in a Court of Session and rot the 
High Court exercising Original Criminal 
Jurisdiction, (d) If* the Court of Session 
rejects the claim and tries him the deci- 
sion shall form a ground of appeal from 
the sentence or order passed in such trial. 
(e) It necessarily follows that if a claim 
is made before a Presidency Magistrate 
and rejected by him and the accused is 
committed to the High Court, there is no 
provision for repetition of the claim before 
the Higli Court, and the accused will not 
be entitled to put in und ” sec. 276 before 
the High Court a further claim for being 
tried by a jury the majority of whom should 
be Indians. It may be asked, is the deci- 
sion of a Presidency Magistrate thus final 
when the decision of a Magistrate in the 
mofussil is open to reversal on a reconsi- 
deration of the claim by a Court of Session 
when the same is repeated before that 
Court? The answer is that not only in 
this matter but in matters of< sentences 
too, there is a wide difference between 
the powers of the two classes of Magis- 
trates. No provision, however, has been 
made for curtailing the revisional powers 
of the High Court over such a decision of 
the Pittsidency Magistrate, such as is 
found in sec. 443, sub-sec. (2) with re- 
gard to a claiui, to be dealt with under the 
special^ procedure prescribed in Chap. 
XXXIII. (/) Where, as in the present 
case, nonsuch claim was put forward before 
a Magistrate and there being no provision 
for repetition of the claim before the High 
•.Court, sec. 528B is a bar to the assertion 


Cbaeravebti^ 

of (he same in any subsequenl stoge of 
(be case. 

In my j'udgment, therefore, the pnsoner 
is not entitled to claim to be tried by a 
jury the majority of whom should be 
Inmans. 

There remains a further question, viz., 
as to the stage at which the claim on the 
ground of status has to be put forward 
before a Committing Magistrate. The 
question has been raised by Mr. Bose but 
it really does not arise in the present case 
as in the present case no such claim was 
put forward before the Committing Magis- 
trate at any stage. The law undoubtedly 
is not T’'"'^jjcleaf in this respect. Speak- 
ing for inyself I am not prepared o read 
into the words of sec. 528A the provi- 
sions made in sec. 433 (1). From the 
wording of sub-sec. (1) of sec. 528 A, it 
would appear that the privilege has to bo 
claimed before the Magistrate before 
whom the accused is brought for the pur- 
pose of enquiry or triail, while sub-sec. 
(2) which evidently deals with such a 
claim put forward in a particular class of 
cases suggests that it may be made at 
any time and in fact makes provision for 
a repetition, and sec. 528B again speoJis 
generally of the claim being put forward 
without mentioning any particular point 
of time or restricting the stage of such 
claim in any way. Acting on the prin- 
ciple of interpretation that in the case of 
a statutory enactment made for the bene- 
fit of an accused a construction favourable 
to him has always got to be accepted, I 
am disposed to take the view that the claim 
may be made at any time in a case of this 
nature, up till the time when the commit- 
ment is made. The committing Court 
becomes functus officio and loses all juria- 
diction over the case after the comi^it- 
ment and special provisions have b^n 
made in secs. 216 to 219 to enable tbe 
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Court to retain ]‘urisdiction only in res- 
pect of some matters. Such a beneficial 
Construction will not on the one hand 
strain the language so as to include cases 
plainly omitted from the natural mean- 
ing of the words, and will, on the other 
hand, give effect to the presumption that 
the legislature never intends what is in- 
convenient or unreasonable. 

The Government Solicitor, Solicitor 
for the Crown. 

Messrs. K. K. Dutt Co., Solicitors for 
the Accused. 

D. N. S. Application refused. 


PRIVY COUNCIL. 
[Appeal from Patna.] 


Lord Shaw. 

Lord Philumork. 
Sir John Edoe. 

Mr. Ameer Ali. 

1923, 

Heard, 20, June. 

1924, 

Judgment, 10, July. 


Lachmi Narain 
Mabwart and ors., 
Appellants, 

V. 

Balmaedmd Mar* 
WARY and anr., 

• Bespondents. 


Civil Procedure Code (Act V of 1908)^ Or. 17, 
r, 2 — Or. 9, r, 8 —See. 1 Hi— Suit if may he dismiss- 
ed, after decree, for default— Partition suit, 'pre- 
liminary decree— Date fixed for proceeding with 
enquiries ord&i'cd in decree— Default hy Plaintiff— 
Proper order to make in the case. 

A preliminarg decree in a partition suit 
ordered partition of certain properties in 
definite shares and certain other en- 
quiries. The trial Court thereafter fixed a 
day for hearing the parties with reference 
to further proceedings, when the Defen- 
dants or some of them were represented 
though they took no steps ^ but neither the 
Plaintiff nor his pleader appeared. The 
Court thereupon dismissed the suit for 
want of further prosecution purporting to 
act under Or, 17, r. 2 read with Or, 9, 
Z, 8 of the Civil Procedure Code a 
* Held — That the order did not eoms, 


Under Or. 17, r, 3 of the Code and was 
without jurisdiction* AftcT a decree has 
once been made in a suit, the suit cannot 
be dismissed unless the decree is reversed 
on appeal. , 

After decree, it is open to any party to 
a suit^ to whose interest it is that further 
proceedings .bd taken to initiate the 
supplementary proceedings in order to 
have the decree enforced, though in the 
ordinary case it is the Plaintiff who moves. 

The proper order for the Court in the 
circumstances was to make an order ad- 
journing the proceedings sine die with 
liberty to the Plaintiff to restore the suit 
to the list on payment of all costs and 
court-fees (if any) thrown away. 

The order was properly set aside by the 
fligh Court under sec. 115 of the Civil 
Procedure Code. 

This was an api>cal from a Judgment' 
.and order, dated the 8th June 1920, of the 
High Court at Patna, which reversed an 
order, dated the 5th November 1919, of 
the Subordinate Judge of Ranchi. 

The suit was instituted by the Plaintiff 
Bijmakund to recover a one-third share of 
the properties specified in the plaint by 
partition. 

At the instance of the Defendants their 
eldest brother Sheo Narain who professed 
to be separate was added as a- party. 

The Subordinate Judge decreed tha suit 
and dismissed Slieo Narain from the pro- 
ceedings. 

On appeal a compromi^ was entered 
into on the terms that a partition should 
take place, Sheo Narain ’s share being 
brought into hotchpot.* A consent decree 
was passed accordingly and the record was 
returned to the Subordinate Court which 
directed the parties to appear and take 
any further steps that were necessary on 
6th November 1919. 
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The Plaintiff failed to appear on that 
date and the Subordinate Jud^e passed an 
order that the suit be “ dismissed for 
want of prosecution.” 

The Plaintiff’s application for a review of 
that order was dismissed on the 4th Febru- 
ary 1920. From the order of dismissal 
the Plaintiff appealed to the High Court 
treating the order as having been passed 
under Or. 17, r. 3 of the Code of Civil 
Procedure. The appeal was dismissed on 
the ground that no appeal lay as the order 
in question did not come under Or. 17, 
r. 3, but they allowec], the apjieal to be 
treated as an application for revision and 
ordered notices to be served on tha Appel- 
lant on that footing. 

The High Couit subsequently heard t he 
application and on the 8th June 1920 
allowed it and set aside the order of the 
6 th Novemlier 1919. 

In their judgment they stated that Or. 
17, rr. 2 and 3 had no application to the 
circumstances of the case, and only ap-' 
plied to cases where the actua.1 hearing of 
the suit had, been adjourned ; and not to a 
hearing as in the present case where only 
some interlocutory nia,tter could have, been 
decided as to the future conduct of fhe 
suit. They accoidingly directed* the case 
to be restored to the file of the Subordinate 
Judge for hearing. 

From that order the Appellants appealed 
to His Majesty in Council'. 

Mr. E. B, Raikes for the Appellants con- 
tended that the High Court had no power 
to interfere with the decision of the Sub- 
ordinate Judge unless the latter had acted 
tdtra vir^s or with material irregularity. 
Those elements were absent in the pre- 
sent case, Rajah’’Ainir Haasan Khan v. 
Shea Baksh Singh (1). 

* ' Mr, B. Duhi for the Bespondents. 

(1) L. R. U I. A. 837 (1884). 


Their Lordships' Judgment was delh 
vered by 

Lord Phillimobb. — This is a suit for 
partition brought in 1913 by the youngest 
of a family of brothers against two of his 
brothers and * the diildren of a third 
brother. 

The eldest brother of all was omitted 
from the suit because it was suggested 
that he was already separate in estate. 
The original Defendants, however, dis- 
puted this ; and he w'as at their instance 
made a Defendant party. 

At the hearing'the Subordinate Judge 
took the view that he was separate and 
dismissed him from the suit. 

Apical was thereupon taken to the High 
Court at Patna, and ultimately the follow- 
ing consent decree was made ; — 

“ It is agreed b.v all the parties that if tlte 
property which is now in posBession of Shew 
Narayan Marwari is brought into the hotch- 
pot, they will accept a partition on any 
lerms that the Court shall direct. 

These appeals are accordingly dismissed 
lu terms of the folldwinsr Order: — 

The whole property will be divided into 
four equal shares, of which the Plaintiff will 
get one. Shew Narayan Marwari, however, 
will be entitled to retain the property which 
is now in his possession on payment in cash 
of any amount by which his share will bg 
found by the lower Court to exceed the 
value of one -fourth share of the whole pro- 
perty. In the event of the property now in 
possession of Shew Narayan being found to 
be less than the value of one-fourth share of 
the whole property, he will be entitled to 
receive an amount by which this property 
is found less than the value, of one-fourth 
share „ 

Each party will bear its owq costa thrmud*' 
out. 

Patna, S6th June, ldl9.” 

The suit was tlmreupou req^itted t<> ^ 
Subordinate} Judge in order that 
sai7 steps fef effecting tb« pertitiqi. pf tiw 
un^vid^ pre^rty into fourthg an^i 
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the valuation of tha eldest brother’s share 
might be taken. 

After decree it is open to any party to a 
suit, to whose interest it is that further 
proceedings be taken, to initiate the 
supplementary proceedings,* but in the 
ordinary case it is the Plaintiff who moves. 

The Subordinate Judge accordingly fix- 
ed a day for hearing the parties and gave 
them notice. But when the day came 
neither the Plaintiff nor his pleader ap- 
peared. The Defendants, or some of 
them, were represented, but took no steps ; 
and the Judge, after waiting all day, made 
the following order ; — 

“ 6.11.19. I have been waiting for Plain- 
tiff and his pleaders till 4.20 p.m., but no 
one appeared on repeated calls. Defendant 
is present. The suit is dismissed for want 
of further prosecutions." 

This was an unfortunate order. 

It appears from a subsequent judgment 
delivered by the learned Judge that it was 
rather made in terrorem, and in the ex- 
pectation that the Plaintiff after this sharp 
reminder would put himself in order by 
applying within the prescribed period of 
thirty days to have the order set aside, 
submitting to the necessary consequence 
of having to pay the costs thrown away by 
reason of his neglect. 

The Plaintiff, however, was again dila- 
tory, and his pleader does not, seem to 
have been well-versed in the procedure, 
with the result that no such application 
was made in time, and recourse liad to be 
had to the High Court ; and even then the 
first application was irregular. 

The High Court was, however, for- 
tunately in the interests of business and 
of justice, able to mould the application 
ifito cme for the exercise of its powers of 
reviaon under aec. 115 the Code of 
CSiil Pttjcedare, 1908. TlHwupon the 
High Court decided that the case came 


both under pam. (a) and under para, (c) 
of that section ; and thaj the Subordinate 
Judge had exercised a jurisdiction not 
vested in him by law and had acted in the 
exercise of his jurisdiction with material 
irregularity ; and they set aside the order 
of the Subordinate Judge and ordered the 
case to be restored to his file ; but they 
made the Plaintiff pay the Defendants’ 
costs. 

It is from this order that the present 
appeal is brought by the Defendants 
other than the eldest brother. 

Their Lordships mjist express their 
surprise that there should be any such ap- 
peal. ^he parties had agreed that there 
should be partition, and would naturally 
wish that the partition should be com- 
pleted, and that any obstacle which the 
^dilatoriness or neglect of one of them had 
interposed should be removed. It was 
nearly seven years since the suit had been 
begun. The ening brothers had been 
• chastened and made to pay their costs ; 
and it is difficult to discover that they had 
any grievance. 

But as the matter has been presented 
to their Lordships, it must be decided. 
And their Lordships think that the deci- 
sion of the High Court should be affirmed. 

Their Lordships do not think it neces- 
sary to determine that the case came 
under para, (c) of sec. 115. But they 
think that the order which he made was 
one which he had not jurisdiction to 
make. * 

It was based, as he subsequently ex- 
plained, upon Or. 17, a 2, The Order 
is one headed : “ Adjournments,’* and r. 2 
is as follows : — 

" Where on any day to which the bearing 
of the suit is adjourned the parties or any 
of them fail to appear, the Court may pnn 
eeed to dispose of the suit in one of the 
modes directed in that behalf bv Or. IZ or 
make sudi other Order an it thmks 
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B. 3 of Or. 9 enables the Court to dis- 
miss the suit whe^j neither party ai>pear8 ; 
and r. 8 of Or. 9 directs the Court, when 
the Defendant appears and the Plaintiff 
does not appear, to dismiss the suit, unless 
the Defendant admits the Plaintiff’s claim 
or some part of it. ^ 

In the opinion of tlie Jjidges of the 
High Court, Or. 17, r. 2 did not apply, 
because in tins case it was ‘‘ never in- 
tended that tliere should be a hearing of 
the suit in the ordinary sense of the word, 
but merely some interlocutory matter de- 
cided between the partjes as to the future 
conduct of the suit. ’ ’ 

In their view' the “ hearing ” mention- 
ed in this rule only occurs w'hen the Judge 
is topking the evidence or hearing argu- 
ments or otherwise coming to the final ad- 
judication of the suit, with }>erhaps one 
extension to the occasion w'hen issues are 
to be settled ; and was not meant to ex- 
Fend to occasions when interlocutory 
orders were being sought. 

Their Lordships do not think it neces- 
sary to determine ^vhelher the word 
“ hearing ” should or should not have 
this particular limitation ; because they 
think that the decision can be supportecl 
on another ground. After a decree has 
once been made in a suit, the suit cannot 
be dismissed unless the decree is reversed 
on appeal. The pai'ties have, on the 
making of the decree, acquired rights or 
incurred liabilities which are fixed, unless 
or until the decree is varied or set aside. 
After a decree any pai’ty can (as already 
stated) apply to have it enforced. 

The Subordinate Judge seems to have 
felt this, for he observed ; — 

“ This Court has no jurisdiction to 
nullify the consent decree passed by the 
Efonourahle High Court, and the object of 
dismissal was not to discharge or vacate 
appellqpte decree. The decree is certainly 


in existence, but the Plaintiff is not en« 
titled to further relief in the present 
litigation.” 

In the first part of these observations 
the learned Judge seemg to be qualifying 
his order as lAeless. By the second part 
he puts the Plaintiff into an intolerable 
position, not able to go on with his suit, 
and yet not in a position to bring a fresh 
suit. Their Lordships are fully sensible 
of the necessity of leaving the Judges in 
India with ample power of discipline, and 
means to check neglect and delay. If, 
for instance, the .Subordinate Judge had 
made an order adjourning the proceedings 
sine die, with liberty to the Plaintiff to 
restore the suit to the list on payment of 
all costs and court-fees (if any) thrown 
aw'ay, it would have been a perfectly p)'o- 
per order. 

But, for the reasons wdiich have been 
given, the case did not come under Or. 
17, r. 2, and the order made w'as made 
without jurisdiction, and W'as rightly set 
aside by the High Court, and this appeal 
should be dismissed with costs. 

Their Lordships will humbly recom- 
mend His jNIajesty accordingly. 

Solicitoi’s : Messrs. Watkins do Hunter 
for the Appellants. 

Solicitors : Messrs. Barrow, Rogers d 
Kevin for the Respondents. 

G. D. M. 
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PRIVY COUNCIL. 

[Appeal fbok the Ohiet Coubt of 
THE Punjab.] 

Lobd Shaw. 

Lord Cabson. 

Sib John Edue. 

Mb. Aheeb Alt. 

Sib Lawbemoe Jenkins. 

1923, 

Heard, 16, November. 

Judgment, 

16, November. , 

Punjab Pre-emption Act (II Punj of 1905), sec. 
S ( I » — Punjab Alienation of Land Act ( XIII of 
1900), sec. S \,V) — Tea garden and factories, sale 
of— Lands, if pre emptible. 

Held (affirming Ihc High Court ) — That 
a tea garden is agrieultural land and pre- 
emptible as such within the meaning of 
sec, 3 of the P rc-emption Act {Punj. 11 of 
1900) read with sec, 3 (3) of the Punjab 
Alicnalion of Land Act, 1900, but the 
factory buildings at which tea grown in 
the fields is prepared for the market 
are not lands occupied for purposes sub- 
servient to agriculture and pre-emptible 
under the Act, 

These were cross-appeals from a decree, 
dated the 30lh January 1919, of the Chief 
Court of the Punjab, modifying a decree 
of the Subordinate Judge of Kangra, 
dated the 26th February 1915. 

The suit was instituted by Saldg Ram 
for possession by pre-emption of a portion 
of the Gopalpur Tea Estate. The De- 
fendants contended, inter aha, that the 
property in suit was not liable to pre-emp- 
tion, (1) because the Plaintiff had ex- 
cluded from his claim the working 
machinery of’ the factoiy which must be 
regarded as a fixture, and (2) on the ground 
that a tea garden was not agricultural 
land. 

The Subordinate Judge passed a decree 
ordering delivery of possession to the 
Plaintiff of the portion of the estate 


Kaju Mal and 
ors., Appellants, 

Salio Rah, 
Respondent. 


claimed by him and also of tlie machinefy, 
engines and fixtures not so claimed upon 
the Plaintiff depositing into Court the total 
sum of Rs. 75,000. He held that all the 
properties claimed by the Plaintiff were 
liable to pre-emption under secs. 3 and 12 
of the Punjab Pre-emption Act' (Act II of 
1905), and he held that the fixtures in the 
faotoiy buildings though not specifically 
claimed were omitted by inadvertence and 
should be inclivled in the Plaintiff’s claim. 
He also held that t^^e question as to whe- 
ther the Plaintiff was a bond fide pre- 
emptor or not was immaterial and he re- 
fused to admit evidence on the |x>int. 

On appeal that decree was modified by 
the Chief Court (Da •Rossigiiol and \A'il- 
berforoe, JJ.), who onlered delivery of 
possession to the I’laintiff of the poriion 
of the estate decreed by the Subordinate 
Judge less the factory buildings and the 
forest of Ban Jia. They held that the 
.factory buildings and forests were not 
pre-emptible but that the tea gardens 
were. From this judgment and the en- 
suing decree cross-appeals were brought 
to His Majesty in Council. , 

The following extract from the judg- 
ment of the Chief Court set out their 
findings and the reasons therefor : — 

We should deal first with the argu- 
ment that the projjerty in suit is not 
liable to pre-emption and in this connec- 
tion it must be borne in mind that the 
law applicable to the case is not the pre- 
sent Pre-emption Act of 1913 but the 
Punjab Act, II of 1905, which was the 
law in foi’ce at the time of the sale to the 

E 

vendee-Defendant. Prior to 1905 the 
law of pre-emption was contained in Act 
IV of 1872 and under t!hat Act the right 
of pre-emption extended, if th<? property 
concerned lay within a village, to the 
village site, to the houses built upon the 
village site and all lands within the 
village boundaiy. In the Act of 1905, ft 
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WM laid down that the right o£ pre-emp- 
tion should mean the right to acquire 
agricultural land or village immoveable 
property in cahes affecting sales in a 
village aijid definitions were given in the 
Act of the terms ‘ agricultural land ’ and 
* village immoveable property.’ Agricul- 
tural land was defined to be ‘ land * as 
defined in the Punjab Alienation of Ijand 
Act, 1900, whilst village ifnmoveable pro- 
perty was defined as immoveable property 
within the limits of the village site other 
than agricultural land. Now, the defini- 
tion of land in the Punjab Alienation of 
Land Act, 1900, is as follows : — ‘ Land ’ 
means land which Is 'not occupied as the 
site of any building in a town or village 
and is occupied or let for agricultural 
purposes or for purposes subservient to 
agriculture or for pasture, and includes 
the sites of buildings and other stnicture.; 
on such land.’ The framers of the Act' 
of 1905 appear to have been under the im- 
pression that the categories ‘ agricultural 
land ’ and ‘ village immoveable property ’ 
exhausted all possible forma of property 
in a village, t.e., that there could be in a 
village only village immoveable property 
and agricultural land, but they failed 
apparently to perceive that buildings 
erected outside the limits of a village site 
on land not occupied for agricultural pur- 
poses would not fall within either defini- 
tion. Consequently on behalf of the Ap- 
pellant it has been urged that the factory 
buildings are admittedly not within the 
village site. They are not erected on 
agricultural land or on land occupied for 
purposes subservient to agriculture or for 
pasture and therefore they are not liable 
to be pre^-empted. For the Respondent- 
Plaintiff it has been argued that the mean- 
ing of * village site ’ in the Pre-emption 
Art of 1905 is not the village ahadi but 
the superficial area of the whole village 


including its lands. In other words, the 
contention is that in sec. .8, sub-sec. (8) 
of the Punjab Pre-emption Act of 1906 
the expression ‘ within the limits of village 
site ’ has been employed as synonymous 
with ‘ within the village boundary.’ If 
that v.ere true it would be strange that 
the legislature in 1905 should have used 
the term ‘ the village site ’ in a sense 
different from that in which it is used in 
the Act of 1872 which was at that time 
under revision and that they should have 
discarded the terra ‘ village boundary ’ 
which already existed in the Punjab Laws 
Act of 1872 and was ready to their hands. 
The term ‘ villag'e site ’ in the Punjab is 
a very w'ell-known expression of frequent 
occurrence denoting that portion of the 
village area which is not used for agricul- 
tural i5urix)ses but on which the habita- 
tions of the villagers are placed. In the 
Punjab there are no homesteads as in 
European countries, but from time im- 
memorial, no doubt for purposes of pro- 
tection, villagers have congregated on one 
central spot w'ithin the village boundary 
and have there Constructed a compact 
village generally of a rectangular or 
roughly circular shape, tlie doors of the 
houses of which rarely, if ever, open upon 
the outside wall. The legislature in 1905 
in defining the property in a village which 
was pre-emptible may have made a mis- 
take, but with the intention of the legis- 
lature we are not concerned. We have 
to administer the law as wo find it and in 
the present case we hold that the factory 
whether it constitutes a casus onUssus or 
whether euch property wds deliberatoly 
excepted from the operatiqns of the Act 
is not liable to pre-emption as village into 
moveable property. 

The next prtnt is whether the land 
under the fartrty can be said to b« 
ployed for purposes subservirttt to agti* 
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culture. Although fields planted with 
tea bushes are, we have no doubt, field.s 
used for agrionltiu’al pnrptises, \vt( rannot 
hold that a factory in which the produce 
of those fields is subjected to certain pro- 
cesses which fit it for human consumption 
and the markets of the worl^ can be said 
to be 8ub.9crvient to agriculture. The- 
building or land can be correctly sai<l to 
bo subser\’ient to agriculture when it 
directly promotes agriculture, c.q., a 
building in which agricultural cattle or 
agricultural implements or stores are 
sheltered is directly subservient to agri- 
culture because the property it shelter’s is 
used in the actual operations of agricul- 
ture ; but a tea factory merely deals with 
the product of agriculture and is no more 
subservient to the production of tea than 
a whisky distillery in Aberdeen is subser- 
vient to agriculture, say, in Canada which 
produces the barley from which the 
whisky is distilled. From this it follows 
that the factory we are now dealing with 
is not pre-emptible either as agricultural 
land or as village immoveable property. 
It is true that intermiifgled with the other 
factory buildings there must be some huts 
used by the labourers who actually work 
in the tea fields or garden ; but the point 
has not been urged before us, nor is there 
anything on the record to indicate which 
of the buildings included in the suit are 
factory buildings proper and which are 
the buildings inhabited by the workers on 
the land, and we are unable to discrimi- 
nate between the two categories. 

Included in the area in suit is a stretch 
of natural forest land known as Ban Jia. 
That area also we hold to be exempt from 
pre-emption, for it does not lie within the 
village site and it is not agricultural land, 
nor land used for purposes subservient to 
agriculture or for pasture. It is forest 
land and the wood derived from it, it is 


admitted before us, has been used by the 
factory for fuel and for the manufacture 
of (ca chests, whilst a small portion of its 
area consists of a state quarry. With re- 
gard to the fields in suit in which tea is 
grown, it has been argued on behalf of 
the Appellants that they ^re not agricul- 
tural land inasmuch as tea is grown not 
in fields but in a garden, but we do not 
think that becanse in general parlance a 
tea plantation is generally spoken of as a 
tea garden, it is not therefore agricultural 
land. A' tea garden is, strictly speaking, 
not a garden, for a garden is a plot of land 
devoted to the production, of herbs, 
flowers, fruits and vegetables, and tea 
falls under none of these heads. The term 
' agricultural land ’ is used in the Act of 
1906 in its widest sense to denote all land 
which is tilled. Consequently if the 
Plaintiff is to succeed, from his decree we 
must excise the factory buildings and the 
land under them and also the Ban Jia 
forest. ’ ’ 

^ Messrs. Dunne, K. C. and Hyam for the 
Appellant. — The land in suit is not agri- 
outural land and therefore not liable to 
pre-emption. The claim by the pre- 
emptor must be for all that he is entitled 
to. pre-empt, otherwise no right of pre- 
emption {irises. 

Here the Plaintiff cannot claim to pre- 
empt as he has omitted any claim for the 
machinery which is a fixture ajid part 
of the property. Having severed a por- 
tion he loses his right to pre-empt. 

Sir G. Lowndes, K. C. and Mr." W. 
Wallach for the Respondent were not 
called on. 

Their Lordships’ Judgment ^ya8 deli- 
vered by 

Lord Shaw. — These are twb appeals 
from a decree of the Chief Court of the 
Punjab. 

.'ll 
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The BuiC is for poelBession by ‘pre-emp- 
tion of a portion of an estate known as the 
Gopalpur Tea !fstate. The issue in the 
case, upon which argument was present- 
ed to the Board, is in the following terms : 
” Is the property in suit definable as agri- 
cultural land . within the meaning 

of sec. 3 of the [Pre-emption Act? ” The 
reference is to Act II of ^905 and particn- 
larly to sec. 3, sub-MC. (1). 

Under that definition “ agricullnral 
land ” is declared to mean “ ‘ land ’ .is 
defined in the Punjab Alienation of Land 
Act, 1900.’! 

The reference ia tqthe Act Number XUT 
of 1900 and to sec. 2, sub-sec. (3) thereof. 
The relevant portions of the definition 
there given are as follows : ‘ ‘ The expres- 
sion ‘ land ’ means land which is not 
occupied as the site of any building in a 
town or village and is occupied or let fpr 
agricultural purposes or for purposes snb- 
servient to agriculture.” 

The issue was accordingly properly 
framed and the argument was confined, lis 
stated, to the simple question whether this 
land, which extended to about fifteen or 
sixteen hundred acres, came within the 
definition of land which is agricultiinil 
land. Upon that subject both Courts 
have pronounced judgment clearly affirm- 
ing that this tea garden in Punjab falls 
within the definition of ‘‘ agricultural 
land.” They have given sound and .sen- 
sible reasons, if reasons were required, for 
the* affirmation of that proposition : and 
tbis Board does not think it necessary to 
cover the ground any further, and merely 
contents itself ‘with affirming in all parti- 
culars the decree appealed from. 

Their Lordships will accordingly humbly 
advise His Majesty that the appeal fails. 

There is a cross-appeal. That cross- 
appeal is partly covered, no doubt, by the 
judgment already deliver^ and it is suffi- 


dent to say that their Lordships will 
humbly advise His Majesty that this 
cross-appeal should also be dismissed. 

The parties wiU bear their own costs of 
these appeals. 

Solicitors : Messrs. Barrow, Rogers and 
Nevill for this Appellant Eajn Mal. 

Solicitors : Messrs. Ranken, Ford d 
Chester for the Respondent Salig Ram. 

G. D. M. 

[CIVIL APPELLATE JOBISDICTION.] 
Letters Patent Appeal 
No. 1 OF 1924. 

Chattbrjea, J., 

Greaves, J. 

Pantoh, J . 

1924, 

Heard, 1 and 

2, December. 

Judgment, 

2.*December. 

Income Tax Act (XI of 19SS), see 66 t2)— Judg- 
ment of High Court on reference under section, 
if appecdahle under sec ir> of the Letters Patent 
of the High Court. 

a • 

T/ic jttdgment of the Iliqh Court Qwen 
on a reference under sec. 60 (2) oj the In- 
come Tax Act made by the Commissioner 
of Income Tax is not a judgment within the 
meaning of sec. 15 of the Letters Patent 
and is not appealable under the provisions 
of that .section. Such a judgment is 
merely advisory and made by the Court in 
exercise of its consultative jurisdiction. 

This was an appeal under sec. 1.5 of the 
Letters' Patent preferred on Iho 4th 
Pebruarv 1924 against the decision of Mr. 
Justice Rankin, differing in opinion from 
Mr. Justice Page, dated* the 4th and 8th 
of January 1924, in Civil Reference No. 5 
of 1923, under sec. 66 (3j of the Indian 
Income Tax Act (XI of 1922). 

The facts of the case will appear from 
the judgment. 


Probhat Chandra 
Barm A, Assessee, 
Appellant, 

V . 

'^BJC King-Eup;ror, 
Respondent. 
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Mr. IL D. Bose and Babu Mohini 
Moihnn Ghakravarti for the Appellant. 

Bahu Surendra Nath Guha and Moulvie 
Nuruddin Ahmed for tho Kespondent. 

The Judgment of the C^urt vvae as 
follows : — 

Chatterjea, J, — This appeal is pre- 
ferred under sec. 15 of the Letters 
Patent against a decision of Mr. 
Justice Bankin. There was a| re- 
ference under sec. 66 (2) of the Indian 
Income Ta.x Act (Act XI of 1922) made 
by the Commissioner of Income Tax to the 
High Court. It was hejtrd bv a Bench 
consisting of Mr. Justice Bankin and 
Mr. Justice Page. The learned Judges 
differed in opinion and under sec. 36 of 
the Letters Patent the ()j)iriion of the 
seniof Judge Mr. Justice Bankin prevail- 
ed. As against that judgment the pre- 
sent appeal has been preferred. 

A preliminary objection has been raised 
on behalf of the Respondent that no ap- 
peal lies in this case under sec. 15 of the 
Letters ^Patent, and reliance has been 
placed upon the decision of the Judicial 
Committee in the case of Tata Iron and 
Steel Co.^ Ld. v. Chief Revenue Authority, 
Bombay (1). The question in that case 
was whether an appeal lay to the Privy 
Council under cl. 39 of the Letters Patent 
of the Hombay High Court from a deci- 
sion of the High Court upon a case stated 
and referred to the Court by the Chief 
Revenue Authority under sec. 51 of the 
Indian Income Tax, 1918, which corres- 
ponds to sec. 66 of the present Income 
Tax Act of 1922^. Seo. 39 of the Letters 
Patent of the Bombay High Coiirt 
(whioh is similar to the Letters Patent of 
the Calcutta Hig'h Court) provides for 
a«n appeal to His Majesty in Council from 

( 1 ) L. B. (to I. A. 212: •. o. 28 0. W. N. 807 

0828 ). 


a final judgment, decree or ortler ” of 
the High Court. Their Lordships in that 
case held that the judgment given by the 
High Court upon a case stated and re- 
ferred to the Court under sec. 51 of Act 
VII of 1918 was not a “ §nal judgment, 
decree or order ” within the meaning of 
cl. 39 of the Letters Patent. The ex- 
pression “ final’ judgment ” doee not 
occur in cl. 15 of the Ijetters Patent. The 
word “ judgment ” only appears there. 
But so far as the present question is con- 
cerned there is no difference between a 
“ final judgment ” and a “ judgment.” 
The question is whether the word ” judg- 
ment ” is to be taken in tiie stricd legal 
sense or 'a.s merely advisory. In tlie case 
quoted above tlieir Lordships observed : — 
One must therefore ask oneself wliat 
is the nature and character of the acts 
vChich sec. 51 of the I) iconic Tax Act 
authorises and empowers the High Court 
to do. It provides that if in the course 
qf any assessment under this Act, or in 
any pi’oceedings in connection tlierewlth 
(save an immaterial exception) a question 
arises with reference to the interpretation 
of any provision of the Act or any rule 
theteunder, the Chief Revenue Authority 
may, eithpr on his own motion or on re- 
ference from any officer of subordinate 
authority, draw up a statement of the case 
and refer it with his own opinion thereon 
to the High Court, and shall so refer any 
such question on the application of, the 
assesses unless be be satisfied th^irt the 
appldcation is frivolous. The opinion of 
the Revenue Authority thus dominates and 
conditions the right of the assassee.” 
Then it is pointed out that “lub-sec. 
(3) provides that on the hearing of this 
case the High Court shall decide the ques- 
tions raised thereby, and shall deliver 
judgment thereon containing the grounds 
on which the decision is founded and shall 
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send to the Eevenue Authority b copy of 
this judgment under the seal of the Court 
and the signature of the Eegistrar, and 
the Revenue Authority shall dispose of 
the case accordingly.” Their Liordshiiis 
further point out that ‘‘ the amount of 
the tax-payer’s liability is that definitely 
fixed but nothing mofe is done. The 
decision of the High Court does not in 
any way enforce the discharge of that 
liability. It would appear clear to their 
Lordships that the word ‘ judgment ’ is 
not here used in its strict legal and proper 
sense. It is not an^ executive document 
du’ecting something to be done or not to 
be done, but is merely the expression of 
the opinions of the majority of the Judges 
uho heard the case, together with a stale- 
merit of the grounds upon which those 
opinions are based.” And finally their 
Lordships observe as follows : — ” It would 
appear to their Tjoz’dships that having re- 
gard to the authorities cited, and for tlie 
reasons already stated, the decision, judg- 
ment or order made by the Court under 
sec. 51 of the Income Tax Act in this 
case, was merely advisory, and not in Die 
proper and legal sense of the term final, 
and thus so far as these considerafums 
are concerned that the appeal is incom- 
l>etent.” All these observations apph to 
the present case and the judgment given 
upon the case stated is merely advisory 
made by the Court in exercise of its con- 
sultative jurisdiction, and is not a judg- 
ment within the meaning of cl. 15 of the 
Letters Patent. That being so, we think 
there is no appeal under that section. 

A question has been raised by the learned 
Counsel for the Appellant that, the deci- 
sion of Mr. Justice Rankin who was the 
senior Judge which was held to have pre- 
.vailod was without jurisdiction. But 
that is a maWer upon v hich botjb the 
learned Judges were agreed and this 


Bench constituted to hear the appeal 
under sec. 15, cl. (3) of the Letters Patent 
is not competent to consider the question 
as to whether the decision of the Division 
Bench upon a matter Upon which both 
the learned ‘Judges were agreed is or is 
not right. 

The appeal is accordingly dismissed on 
the [ireliminary point. We make no 
order as to costs of this appeal. 

Greaves, J. — I agree. 

Panton, J. — I agree. 

S. C. M. 

[CIVIL APPA.LATE JURISDICTION.] 
Appeal from Appellate Decree 
No. 596 OF 1922. 

Lal Mahasimed 
Sarkab, Plaintiff, 
Appellant, 
v. 

Husain;Mah vMUAU 
8a(1A and ors., Defend- 
ants, Respondent^. 

Mahoniedan Law— Pre-emption — Mow^ibat ( im^ 
mediate assertion of the claim of pre-emption)^ 
observance of —Delay ^ if and when fatal. 

In a mil far pre-emptivn 6// the 
pre-eniptor (shafee) against the vendees 
and the vendors (the latter being Vlain- 
liff's co-sharers) in which the parties 
were all governed by the Mahomedan law 
of pre-emption the final Court of fact 
found that the pre-emptor believed the in- 
formation he received about the sale to 
be correct and that the information Ke 
received required no corroboration: 

Held — That the suit was liable to dis- 
missal in consequence of the very short 
delay which the pre-emptor made in his 
observance of the ceremony of talab-i- 
mowasibat {demand of purchase im- 
mediately on hearing of the «alc), hy 
running to the house of his eo-sharer in- 
stead of performing it at once and imme- 


Greaves, J. 
Chakravarti, .1. 
1924, 

A nril 
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diately on the spot where he got the infor- 
mation about the sale^ which he did not 
doubt nor disbelieve at all. 

Jadu Lal Sahu v. Janki Ivoer (2) 
amt Lalja Prosad v. Debi Prosad (3) 
referred to. • 

This WGs RD appeal against tlie decree 
of J. Roxburgh, Esq’., Additional Dis- 
trict Judge of Zillali Dinajpore, dated the 
21st of November 1921, reversing ^he 
decree of Babu Sasi Kumar Gliose, ]\Iun- 
sif, 2nd Court at that place, dated the 
21st of June 1920. 

The facts and arguments will a]>pear 
from the judgment. 

Uabit Atul Chandra Gupta for the Ap- 
pellant. 

Babu Gopendra NaLli Das fur the lies- 
dents. 

The JuDGMEN'l OE TJJE CoiJirr was as* 
follows : — 

Ohakravarti, J. — liiis is a second 
appeal by the Plaintiff and, so far as the. 
present appeal is concerned, is limited to 
a question as to whdtlier the Plaintiff* was 
entitled to recover the land in suit on tlie 
basis of a right of pre-emption. The 
parties are both Mahomedans and accord- 
ing to the Mahoinedan law, the law^ of 
pre-emption is binding between them. 
The Plaintiff’s case so far as this question 
was concerned was that he and Defend- 
ants Nos. *3 and 4 were co-sharers of cer- 
tain jote of 24 bighas in equal shares and 
that the Plaintiff sought to purchase the 
8 as. share of Defendants Nos. 3 and 4 
but before the negotiations between him- 
self and the. Defendants were concluded 
Defendants Nos. 3 and 4 sold the 8 annas 
share of the jote belonging to themselves 
to Defendants Nos. 1 and 2 by a convey- 
ance and that the Plaintiff on hearing of 

(2) 1. L. R. 36 Oal. 576 (1908). 

(3) 1, L. B. 3 AU. 286 (1880). 


that sale from one Abdulla Kaviraj, his 
brother-in-law, performed the necessary 
formalities of the JMallomedan law and 
he now brings the suit to get possession 
of the land by enforcing his legal right 
of pre-emption against ilJefendants Nos. 3 
and 4 and their vendees Defendants Nos. 1 
and 2. The learned* Miinsif who ori- 
ginally tried the suit believed that the 
Plaintiff' had }>erformed the necessary 
formalities and ixreliminaries necessary 
for enforcing the right of pre-emption 
under the Maliomedaii law and therefore 
he gave a decree toJJie Plaintiff. There 
was an appeal ajfainst the decree by the 
Defeudaiits to the JJistrict Judge who re- 
versed the judgment and decree of the 
first (hurt arid dismissed the Plaintiff’s 
suit mainly on the ground that one of the 
formalities re(|uired bv the Maliomedan 
law w^as not properly performed. The 
learned vakil who appears for the Appel- 
lant contended on the authority of the case 
of A'tnjud Hossein v. Khurug Sim (1) that 
the learned District Judge was not right 
in the view that he took upon the facts 
found by liim that the formality which is 
technically called talab-i-mowasibat was 
mot properly performed. The Maho- 
medan law upon this point as the learned 
Judge points out is laid dowm in the case 
of Jadu Lal Sahu v. Janki Koer (2) and in 
the case of Lalja Prosad v. Debi Prosad 
(3) which was approved in the Calcutta 
case just cited. It seems that the Maho- 
medaii law requires that on ihe receipi 
of an information as to the sale the Plain- 
tiff must perform tlie ceremony of talab- 
i-mowasibat immediately without any 
loss of time. It has been pointed out by 
the learned District Judge and correctly 
that the Mahomedan law upon this point 

( 1 ) 13 W. E. 298 (1870). 

( 2 ) I. u B. 35 04 675 (1908). 

( 8 ) I. L. B. 8 AU. 286 (1880). 
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is very strict. It may appear to be 
Bomewiiat unreasonable to our mind that 
the short delay which occurred in the pre- 
sent case should be inexcusable but the law 
is clear and must be followed . The law has 
gone so far, in refusing to condone any 
delay, as to hold that, if a person on re- 
ceipt of an information of a sale conveyed 
in a letter instead of performing the 
necessary formalities .required by the 
Mahoniedan law .at once, delays to do so 
until he lias tiiiished the perusal of the 
letter the right is lost. The question 
therefore turns upon this fact, namely, 
whether the infoimartioci which was re- 
ceived by the Plaintiff was one which he 
believed to bo correct and then whether 
he delayed in making the demand. It is 
not denied that if a Plaintiff in a suit for 
pre-emption receives an information as 
to the sale which he doubts or has reason 
to doubt, any delay that takes idace before 
he gets an authentic information would 
be no delay within the meaning of the 
law. The question which arises in this 
case is whether the information which the 
Plaintiff received as to the sale by De- 
fendants Nos. 3 and 4 to Defendants 
Nos. 1 and 2 was true information or was 
such an information as required corro- 
boration by a further enquiry. It is true 
in the present case that the Plaintiff’s 
conduct shows that on receipt of the .in- 
formation he went to the vendors who 
lived close by for either definite informa- 
tion or 'for confirmation of the information 
which he llad received. The learned Dis- 
trict Judge has taken that fact into con- 
sideration and aft%r quoting the law as 
laid down ^n the case of Jadu Lxsl Sahu 
V. Janki Koer (2) and bearing in mind the 
real question in the case the learned Judge 
says as follows : “ It is not possible to 
credit that the Plaintiff did not believe 
(2) 1. L. B, 96 Oal. 570 (190e). 


that the sale had taken place when he 
was told by Abdulla Kaviraj. His state- 
ment that he asked Defendant No. 3 for 
confirmation is not supported by any 
other testimony.” Whether the learned 
Judge’s finding, is justified on the evi- 
dence or not is a matter which is beyond 
our jurisdiction to decide. There is no 
doubt that after considering all the real 
questions that arose in the case he came 
to this clear finding, the result of 
which is that he believed that although 
the Plaintiff had received the definite and 
reliable information as to the sale there 
was a delay before he complied with the 
necessary formality of iulah-i-motoasi- 
bat. Consequently it is not disputed by 
the learned vakil for the Appellant that 
on this finding the Plaintiff’s claim for 
pre-emption will become untenable on ac- 
count of the omission of this formality. 
The ease cited, Amjud H ossein v. 
Khurug Sim (J) does not help us in 
this case because the question that arises 
here is as to the effect of the finding of 
the learned District Judge and what that 
finding is. We have already indicated 
that that finding is one which destroyed 
the efficacy, on the ground of delay, of 
the ceremony of talah-i-mowasibat. 

The result is that we confirm the de- 
cree of the learned District Judge and 
dismiss this appeal with costs. 

Greaves, J. — I agree. 

H. D. C. 

(1) 18 W. B. 299 (1870). 
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Sdhbawardt, J. 
CanNa, J. 

1924, 

Heard, 

18, December. 
J od^ment, 

22, December. 


The Mohihi Milla, 
Ld., Petitioner, 

V. 

SosoMA Debi and ors.. 
Opposite Party. 


Cmnpamea Aet (VII of 1913), sec. 13— Appli- 
cation for alteration of Memorandum of Associa- 
tion, if lies in the Appellate Side of the High Coiwt. 

An application under sec. 13 of the Com- 
panies Act for the alteration of the Memo- 
randum of Association of a Company must 
be made in the Original Side of the High 
Court. 


This was an application under sec. of 
the Indian Companies Act (VII of 1913) 
by the Mohini Millie, Ld., for alteration 
of the Articles of Association. 

The facts of the case will appear from 
the judgment. 

Babti Ambicapada Chowdhury for the 
Petitioner , 

Mr. Langford James for the Tneor-' 
porated Law Society, 

Dr. Du-arka Nath Mitler and Babu 
Dinesh Ch. Bay for the Vakils’ Associa- 
tion. 


The Judgment op the Court was as 
follows : — 

Cuming, J. — This is an application 
under sec. 12 of the Companies Act 
(Act VII of 1913) on behalf of the 
Mohini Mills, Ltd". , to alter the Memo- 
randum of Association of the Com- 
pany. On the application being called 
on for hearing, Mr. Langford James 
on behalf of the Incoiporated Law Society 
raised a preliminary objection that the ap- 
plication should have been made ion the 
Original Side of this Court. 

Mr. Jaznes’s contention is as follows : — 

Sec. 3 (1) oi the Act provides that the 


Court jurisdiction under this Aci 

18 the High Court having jurisdiction in the 
^ace at which the registered office of the 
Company is. The High.Court is the Court 
Which has jurisdiction all over Benctal 
within which Province, Kustea, the pkee 
where the registered office of the Company 
is, is. Mr. James contends that the ex- 
pression High Court njeans the Court as a 
whole and that the particular Dejiartment 
of the Court which deals with such matters 
is the Original Side. Hence the appli- 
cation should have been made to a Judge 
on the Original Side. Dr. Mitter on be- 
half of the Vakils’ A.ssociation contends 
that Kustea is outgide the Original Juris- 
diction of the High Court and that the Ap- 
pellate Side of the Court alone lias juris- 
diction over the District in which the ‘town 
of Kustea is situated. [ am of opinion that 
the view taken by Mr. James is correct. 
An examination of the Act will show that 
in certain matters an appeal is allowed on 
a question of law. See sec. 38 (3) and 
sec. 202 of the Act. If Dr. Mitter’s con- 
tention was coiTect, in the case of Com- 
iwiiies in the JMofussil a first appeal would 
lie to tlip Privy Council while so far as 
Companies within the Original Jurisdic- 
tion of this Court are concei’ned the ap])ea.l 
tVould lie to a Bench of tliis Court. 

Dr. Mitter would try to meet this argu- 
ment by contending that jxissibly matters 
in which an appeal lay w'ould be dealt with 
by a Judge on the Original Side even 
though they came from the Mofussil whilst 
matters in which no appeal lay would be 
dealt with by the Appellate Side. 

The inconvenience of such a course is 
obvious. • 


A Court may be divided i&to three 
classes ; 

(1) Of Original Jurisdiction.* 

(2) Of Appellate Jurisdiction. 

(3) Of Revisional Jurisdiction. 

Every matter must be dealt with in the 
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first instance by a Court of Original Juris- 
diction until it has been so dealt with, 
an Appellate Couijt can have no iurisdii- 
tion. This application wliicli j.s an ori- 
ginal matter cannot, ho donll. with thero- 
fore.by the Appeal Court. 

Eeference in this connection may he 
made to r. 2 of, the .Enlos of the High 
Court under the Indian (;pmpaaiies Act 
which provides (hat all applications under 
the Act are to he made to the Judge in 
Chambers in the Original Side and to r. H 
;v'hioh malces (ho rules and practice and 
procedure of the Original Side applicable 
to all proceedings iitid^r the .Vet. 

Our attention has been drawn to the 
case of Ih'rCiulra Kislwrc Manikya v. 
Secretary oj Slate for Ivdia (1). This 
was a reference under sec. 51 of the In- 
come Tax Act. That matter was heard 
by a Bench of this Court and it was held, 
that when a Court hears such a I’eference 
it really performs the function of a Courl 
of Appeal. That case, is different from 
the present one because in that case there ‘ 
had already been a decision and the Court 
dealt with the decision on a reference 
made to it. The Court then in that 
matter acted in its Appellate Jurisdiction. 
But in the present case there has been ho 
decision. The matter is therefore an ori- 
ginal one and could not be dealt with by 
an Appellate Court. It therefore cannot 
be dealt with by the Bench which deals 
only with appeals or revisional matters. 

No'Qoubt the Original Side of this Court 
has ordinarily no jurisdiction to deal with 
matters outside the limit of the town of 
Calcutta. In the present case the juris- 
diction i» conferred by the Statute itself. 

The present application to this Court is 
incompetent and must be returned to be 
presented to the proper Court. 

(1) I.L. R.4S0al. 766; s. o. 26 0. W. N. 

80 (1920). 
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Sohbawabdy, J. — agree. 

S. C, M. 

(CIVIL REVISIONAL JURISDICTION.] 
Rule No. of 1924. 

SOHllAWARDT, J. 1 TuE JAGADISHPORB 

Cuming, J. • Tea Co., Ld., 

1924, Petitioner, 

Heard, ■ v. 

2, February. Messrs. McLeod & Co. 
Judgment, and or.s., Opposife 

February. J Party. 

hidinn Companies Act (VH of 191S)—Appllm- 
tion under Act reJating to Companies doing busi- 
ness ill the iiiofimil to he made in the Original Side 
of the High Court. ' 

AypUealinna under the Indian Com- 
panies .let relatinri to Companies doing 
business in the mofnssil are to be made 
in the Original Side of the High Court. 

This was a Rule granted on the 17th 
December 1924, to show cause why the 
Memorandum and Articles of Assodalion 
.should not be amended as prayed. 

The facts of the case will appear from 
(he judgment. 

Dr. Sarat Chandra Basak and Babu 
Bamani Mohan Chatterjee for the Peti- 
tioner. 

Bnbu Surendra Nath Guha and M. 
Nimiddin Ahmed for the Joint Stock Com- 
pany. 

The Judgment of the Coukt was as 
follows ; — 

Stihbawardy, j. — T his case raises the 
same question which came up before us 
for consideration in Order No. 1091 of 
1924.* There we held that applications 
under the Indian Companies Act relating 
to Companies doing business in the 
mufussil should be made in the Original 
Side of this Court, After we had pro- 
nounced our judgment this matter came 

* Seportad SBjO. W. M., p. 408 . 
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up before another Bench of this Court 
which issued notices to the Incor]X)rated 
Law Society and the Vakils* Association 
probably with the view that the question 
should be re-argued. This case has come 
up before us for hearing and the Incorpora. 
ted Law Society and the Vakils* Associa- 
tion are represented before us. Since on 
the previous occasion we fully heard the 
argument on behalf of the Incorporated 
Law Society and the Vakils* Associa- 
tion we do not think that we should 
allow them to argue the point over again. 
But as the Petitioner has expressed a de- 
sire to have the questions re-argued we 
have allowed Dr. Basak place before us 
further materials so that he might induce 
us to change our view. We have heard 
Dr. Basak fully and I hpe given my best 
considerations to the matter, but I am un- 
able to change the view that T formed on 
the previous occasion. On the previous 
occasion Dr. Mitter appearing on behalf 
of the Vakils* x\ssociation made submis- 
sions which we considered in our judg- 
ment delivered in that case. Dr. Basak 
has supplemented the afguments advanced 
by Dr. Mitter on the former occasion. 

The first point raised by Dr. Basak is 
that the alteration in the law as enacted 
in the Indian Companies Act, VI of 1882, 
by the present Act of 1913 indicates the 
change of mind of the legislature and 
invests the High Court in its Appellate 
Jurisdiction with power to deal with 
matters relating to Companies working in 
the mofussil. By sec. 3 of the Act of 1882 
the word “ Court ** was defined as fol- 
low® : — ** Court means the principal Civil 
Court of Original Jurisdiction in a district, 
and includes the High Court in the ex- 
ercise of its Ordinary Original Civil 
Jurisdiction." In the present Indian 
Companies Act, VII of 1913, this definition 
has been omitted and " Court ** is thus 


defined in sec. 2. “ The Court " iTieans 

the Court having jurisdiction under this 
Act, and in sec. 3 it is said that the 
Court having jurisdiction* under this Act 
shall be * the High Court, having 
jurisdiction in the place at which the re- 
gistered office of the , Company is 
situate." Dr. Basak argues from this al- 
teration in the definition of the word 
Court ** that though under the Act of 
1882 the High Court in its Original Juris- 
diction w^as vested with power to deal with 
matters relating to all Companies the 
change in the definition in the presenlr Act 
has empowered the Appellate Side of the 
High Court to deal •wfth these matters ; 
and that by the words “ tlie High Court 
in sec. 3 of Act VII of 1913 the High Court 
in its Appellate Jurisdiction is meant. I 
do not think that this intemretation of 
the law is correct. According to Dr. 
Basak*s reading of the law, this Court in 
its Appellate Ride should have jurisdiction 
also over Companies carrying on busi- 
ness in Calcutta and not in its Original 
Side, a position hardly tenable. If the 
alteration in the law gives any indication 
of the intention of the legislature it does 
in my opinion supiiort the contrary view. 
It is conceded that before the Act of 1913 
all matter,^ relating to Companies whether 
situated in the Presidency Towns or out- 
side them were dealt with by the High 
Court in its Original Jurisdiction. Now it 
may be interesting to find out why this 
alteration in the law has been made in the 
Act of 1913. To my mind the alteration 
was made in order to include within the 
definition of the word " Court ** such 
Courts of highest Civil Jurisdiction in a 
province which are not High Cotirts and 
such High Courts which have no Original 
Civil Jurisdiction. It was not •intended 
by the legislature to take away the juris- 
diction of the Original Side of the High 

52 
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CooEi^ and to vest it in the Appellate 
Side. The alteration in the law therefore 
does not support the contention of the 
learned Advocate. 

It is next argued that the jurisdiction of 
the Original Side of the High Court is 
circumscribed by the provisions of the 
Letters Patent and it cannot be extended. 
Cl. 11 of the Letters Patent and sec. 109 
of the Government of India Act vest the 
Governor-General in. Council with wide 
powers to extend the limit of the Ordinary 
Original Civil Jurisdiction of the High 
Court. The Act of 1913, as the Act of 
1882, may be taken to be a legislative en- 
actment by which the. Original Civil Juris- 
diction of the High Court has been extend- 
ed to embrace questions relating to Com- 
panies situated outside the Presidency 
Towns. For the view that we held on the 
last occasion and to which I still adhere, 
we relied on the meaning of the word 

High Court ” in the Act of 1913. By 
the word “ High Court ” is meant the 
High Court as a whole including its Ap- 
pellate and Original Jurisdiction. There 
is no justification for the view that “ High 
Court ” means only the High Court in its 
Appellate Jurisdiction. If that were tho 
intention of the legislature in altering tlus 
definition of the term “ Court,” jt should 
have expressed clearly that the Court deal- 
ing with Companies is the High Court in 
its Appellate Jurisdiction. I do not wish 
to repeat the arguments which we adopted 
on the previous occasion ; but it is clear 
that the exprewlon ‘‘ High Court ” in the 
Act of 1913 is intended to include all the 
Sides of the High Court and is as equally 
applicable to High Courts having Original 
Civil Jurisdiction as to High Courts which 
have no Original Side. 

Our attention was next drawn to sec. 
165 of the present Indian Compani^ Act. 
It is argued that under this section matters 


relating to winding-up may be transferred 
by the High Court to the District Court 
and the High Court may transfer any such 
matter from one District Court to another 
District Court. It is contended that these 
powers can only be exercised by the High 
Court in its 4^ppellate Side as the Originali 
Side has no jurisdiction over District 
Courts. In the view that I take, namely, 
that High Court includes both Sides of the 
Court, this argument fails. If the High 
Court as a whole has been invested with 
powers under the Act, including powers 
under secs. 164 and 165, they do not bar 
the Judge sitting in the Original Side ex- * 
crcising the poweVs under these sections. 

As one of the grounds for holding on the 
last occasion that these matters should be 
dealt with by the Original Side we referred 
to sec. 2 of the rules framed by this Court 
which lays down that all applications relat- 
ing to Companies should be presented to 
the High Court in its Original Side. Dr. 
Basak contends that the rule-making power 
is given to the High Court under sec. 246 
of the Indian (iompanies Act of 1913 and 
it deals only with Cases of winding-up of 
Companies, reduction of capital and sub- 
division of shares of a Company. That r. 

2 of the Eules of this Court must there- 
fore be taken to apply to those cases 
though it is expressed in general terms. 
But the learned Advocate is not content 
with this argument and he further con- 
tends that that Eule even if so limited is 
ultra vires of this Court as under the 
Indian Companies Act 1913 it is the High 
Court in its Appellate Side alone which 
has jurisdiction to deal with all matters . 
relating to Companies and therefore r, 2, 
which makes such matters cogmzable by 
the Original Side of the Court must be . 
taken to be ultra vires. In the view tlmt 
I have {^eady expressed, namely, that tbci 
expression ” High Court ” as used in Jtibe.. 
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Indian Companies Act is the High Court 
as a whole including the Appellate and 
Original Sides, no further argument is 
necessary on this point. 

I may mention that in the present case 
the application relates to two points — ^re- 
duction of capital and enlargement of the 
local area of the operation of the Company. 
Under the rules framed by this Court 
under sec. 246 the question relating to re- 
duction of capital must be tried in the 
Original Side of this Court. If we are to 
^hold that the other question, namely, the 
enlarging the field of operation of the 
Company is to be tried only by the Ap- 
pellate Side it would create an undesirable 
anomaly. 

In our previous judgment we have al- 
ready shown the conveniences and incon- 
veniences arising from tlie Appellate Side 
taking up these matters. I do not wish- 
to express any opinion as to the proi)er 
interpretation of the Act with reference to 
High Courts which have no Original Juris- 
diction. In their case, the situation is met 
by a single Judge dealing with matters 
relating to Companies, rendering his orders 
appealable under the Letters Patent. But 
we are concerned with our High Court 
which has both the Appellate and Original 
Jurisdiction and I think that this Court 
has the power to rule that matters relat- 
ing to Companies, though carrying on 
business outside Calcutta, should be within 
the Original Jurisdiction of this Court. I 
am not to be understood to lay down (for 
it is beyond my present purposes) that the ^ 
Appellate Side of this Court can have no 
jurisdiction in thb matter. 

On the above consideration I hold that 
this application should have been presen- 
ted in the Original Side of this Court and 
in thiariew this Buie should be discharged, 
liberty is iwerved to the Petitioner to 
ilSSW hii epplicatffig jn the pcoper Cottr|% 


We think that the Registrar of Jpint 
Stock Companies who ha^ appeared before 
us in this proceeding is entitled to his 
costs which we assess at two gold mohurs. 

CtJMiNG, J. — This question of jurisdic- 
tion was fully argued before us in the 
former application heard by myself and 
my lefl^rned brother and I see no reason 
whatever to alter tlie opinion that I then 
expressed. On that occasion the matter 
was argued by the Incorporated Law 
Society on one side and the Vakils’ As* 
sociation on the other; and when this 
matter was called on fpr hearing we ex- 
pressed an opinion that we were not pre- 
pared to liear these ])arties on the present 
occasion. On this the Advocate for the 
Petitioner stated that he wished to argue 
this question of jurisdiction before us. 
^hy the Petitioner should raise the ques- 
tion of jurisdiction is not easy to under- 
stand. As far as can be seen, it must bc 
a matter of indifference to the Petitioner 
whether this matter is heard on the Qi’i* 
ginal Side of this Court or on its Appellate 
Side. In fact a little consideration will 
show tliat it is obviously to the Petitioner’s 
advantage that the matter should' be heard 
notr in the Apj^llate Side where the first 
appeal wc/uld lie to the Privy Council but 
on the Original Side where, if dissatis- 
fied with the decision, he would have a 
first appeal to a Bench of this Court ; and 
the impression that the argument of the 
learned Advocate left on my mind, rightly 
or wrongly, is that the Petitioner Is argu- 
ing not on his own behalf but on behalf of 
the Vakils* Association, tlf my impres- 
sion is correct I can only say that it is a 
procedure that does not commend itself to 
me. ^ 

S. C. M. 
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NawBoui.u, J. ' 
MUKitRJI J. • 
1924, 

Heard. lO and 
11, Decembei;. 
Judgment, 

17, December. ^ 


Ked Nath Chakua- 
VAKTi and ors., 
Petitioners, 

V, 

The King-Emperor, 
Opposite Party. 


Criiifiiuixl Procedure Code ^Act V of 1898)y secs. 
2!21y Necessity o/ • charge being sufficiently 

explicit to give notice of accusation to accused — 
Indian Penal Code (Act XL V of 1860 f sec 
Cheating —Manner of cheating vaguely set out in 
charge —Material defect. 


Where in a cliArgp of cheating the 
manner of the cheating wa8 set out to he 
** by deceiving with false representations 
and promises as well as by conduct : 

Held — That the expression used vnis 
too vague and indefinite to give the //r- 
cused proper notice of the manner of the 
cheating and was so dangerously wide as 
might include almost anything. 

An accused person is entitled to hnoii] 
with certainty and accuracy the exact 
Value of the accusation brought against 
him. The omission to state the manner 
of the cheating is regarded as material or 
not according as the accused has or has 
not in fact been misled by the^ omission 
and the omission has or has not occa- 
sioned a failure of justice. 

This Avas a liule ^[ranted on the 15tli 
July 1924 against an order of the Do])Uty 
Magistrate of Jamalpur (D. N. Saha, 
Esq.), dieted the 29th October 1923, 
convicting the Petitioners of an offence 
under secs. 420/120B, I. P. C. and sen- 
tencing them to imprisonment and fine, 
an appeal from the said order having 
been dismissed by the Sessions Judge of 
MymensJhgh (K. N. Chaudhuri. Esq.), 
on the 20th May 1924. 

The Pule wns is.'>ued on the following 
amongst other grounds : — 


Ground No, 8. 

That the learned Judge should have 
held the charges to be bad in law in that 
they failed to give the Petitioners sufficient 
particulars or proper intimation regard- 
ing the nature of the accusation preferred 
against them. 

No. 9. Tliat the findings arrived at 
by the learned Sessions Judge *are not 
sufficient to justify the convictions of the 
Petitioners. 

No. 10. Tliat tlie learned Judge has 
failed to appreciate the nature and mean- 
ing of the offence constituted by sec. 420, 
I. P. C. 

Mr. B. C. Ghattcrjec y Gounsef and 
Babu Vrobodh Chandra Chatterji^ Vakil, 
for the Petitioners. 

Mr. S. It. Das^ Ad, vocal c-Gcncraf for 
the Crown, 

The jLiDOT^ncN'r ok the Court was as 
follov\s 

Mukerji, J.— This Pule has been 
issued to show cause why the convictions 
of tlie Petitioners and the senteiiceb 
passed on them should not be set aside 
on three of the grounds stated in the 
petition, namely, grounds Nos. 8, 9 and 
10. 

The Petitioners who are lour in num- 
ber were tried with three other per- 
sons — of whom two were acquitted and one 
was convicted and has since died — on a 
charge under secs. 420/12013, I. P. C., 
and the first Petitioner was also tried on 
a charge under sec. 420, I. P. C,, and 
the Petitioners were all convicted on 
those charges. 

• The first of the grounds relates to the 
sufficiency of the charges. The Judicial 
Committee in the case of Subramaniya 
Ayyar v. King-Emperor (1) observed 
that ‘ ‘ the necessity of a system of written 
accusation specifying a definite crimi- 

(1) I. L. B. 26 Mad. 61 : s. c. 6 0. W. N. 805 
(P. 0.) (1901). 
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nal offence is of the essence of criminal 
procedure.’* An accused person is en- 
titled to know with ceiiainty and accu- 
racy the exact value of the accusation 
brought against him. This cardinal 
principle runs through • the ))rovisions 
contained in secs. 221 to 223, Cr. P. C. 
In a case of cheating the charge must set 
out the manner in which the offence was 
committed 223 (in) (6), Gr. P. C. j, 
whether the orders of the charge are 
reasonably sufficient to give the accused 
notice of the accusation which lie has 
got to meet depends jipoii the circum- 
stances of each particular case. The 
omission to state the maimer of the 
cheating is regarded as materinJ or not 
accordingly ' as the accused has or lias 
not ill fact been misled by the omission 
and the omission has or has not occa- 
sioned a failure of justice [ 1 -^* 0 . 225 (in) 
(b) and (c), Cr. P. Ch ]. 

In the charges framed in the present 
case the manner of the cheating was set 
out as follows: — “-By deceiving with 
false representations and promises as 
well as by conduct.*’ The expression 
used is too vague and indefinite to give 
the accused proper notice of the manner 
of the deceit and is so dangerously wide as 
might include almost anything. The learn- 
ed Advocate-General, towards the conclu- 
sion of his arguments, felt the force of this 
contention and with his usual ciindour 
conceded that upon the particular facts of 
the case, a conviction based on such 
charges cannot be supported. He, how- 
ever, pressed us strongly to order a re- 
trial. 

In view of the fact that the convictions 
must be set aside for the aforesaid reason, 
it is not necessary to discuss the other 
two firounds of the Rule which relate to 
the sufficiency of the findings. The 
findings, however, have got to be taken 


into consideration in order to decide 
whether a retrial should be ordered. I 
have examined tliose lindiiigs and ha\e 
also perused the records with some de- 
gree of care. It appears ‘ tliai of the 
witnesses examined in tlie case no two 
witnesses agree as to what the misrepre- 
seiitation wy^ that acted on their minds 
and in consequence of which they made 
the payments. What has been found 
may be summed up thus : That it was 
represented that the Petitioner No. I. 
was the Ih’esiilent of tlie Sauatan Hindu 
Samity and the .f^etitioner No. 2 was its 
Secretary, that they had been deputed to 
take up the cause of the Hodis and were 
prepared to honestly aid tlie coiiiummal 
consciousness of the JIckIi Ooinmuiiity 
and assist them to ameliorate their 
social status, that they w^ould invest them 
with sacred thread on the footing of their 
being Kshaliiyas, that such investitures 
would be performed by five Brahmins 
brought from different parts of India, and 
when so invested the Hodis would be- 
come “ toucliables. ' ’ Money was realis- 
ed, much in excess of what was originally 
agreed upon, for writing a book called 
Jatitatwa.” Scrips of “ Bansa Pari- 
chay ” were given containing the sup- 
posed “ Gotra,” “ Prabar ” and “ Kau* 
lik Upadlii ” of the Hodis on receipt of 
fees. Notices were issued and manifestos 
cii'culated with high-sounding appella- 
tions attached to the signatories, and 
hyperbolic epithets were usecl extolling 
the virtue of the Petitioner No. 1 to 
which he could claim cio pretensions and 
which had the effect of creating an im- 
pression in the minds of the Hodis that 
he was a great man capable oS raising the 
Hodis higher in status and ready to do 
80 out of purely philanthropic motives. 
The costs that were realised for the per- 
formance of the sacred thread ceremonies 
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were much in excess of what were really 
necessary and the arrangements that 
were made were imperfect and ridicu- 
lously inadequate. In some cases re- 
ceipts were given for amounts leas than 
what were actualfy realised, the balance 
being pretended to be deducted for 
" pronami ” or other charges. The nett 
result of the findings is to hold that the 
promise that was made *by the Petitioners 
was not aJtogether disinterested, that 
the Petitioners made a living out of the 
affair, that the Sanatan Hindu Samity 
had no recognised social status consisting 
as it did of the Petitioners Nos. 1 and 
and some others who are mainly Ilodis, 
that the main object of the Petitioners 
was to lake advantage of the credulity of 
the Hodis and make them believe that it 
was possible to make them touchables and 
thus to enrich themselves, that if the 
Petitioners had succeeded in carrying out 
their object they would have amassed a 
considerable fortune, and that the Peti- 
tioners never intended to keep their pro- 
mise or to keep it to the extent promised. 

Ab against the above we have the fact 
that the idea of being made touchables om 
investiture of the sacred tbrettd as 
Kshatriyas did not originate with the 
Petitioners. The Hodis themselves believe 
that they are entitled to be classed as such 
and for years past they have themselves 
been agitating for this reform and have 
petitioned the authorities for the purpose, 
and that the first step in this direction is 
to wear the sacre^ thread as Kshatiiyas 
for which, the Petitioners had made 
arrangements though not necessarily on 
vt scale, whiq^ might have satisfied the 
Hodis. We have also the fact thaiit the 
arrangements made by the Petitioners 
were interfered with : and the fact that 
there opposition dues not neoesBorUy 


indicate that the Petitioners would not 
have carried out what they had promised. 

The learned Sessions Judge felt the 
difficulty that underlies the case and he 
found it necessary to come to a finding 
on the question* as to whether the Hodis 
can legitimately claim to be Kshatriyas. 
In my opinion, upon the facts of the case 
as presented on behalf of the Crown it is 
absolutely necessary to come to a finding 
in the negative on this question before 
the Petitioners can be held to be guilty. 
It is not within our purview to arrive at 
a finding on this question. 

[jeaving out of account the finding last 
mentioned, and accepting as correct the 
other findings arrived at by the learned 
Sessions Judge the case is one of 
swindling and perhaps swindling on a 
large scale.. Swindling, however, does 
not necessarily amount to an offence of 
clieating within the meaning of the In- 
dian Penal Code. For this reason,, as 
also for the reasons that it will not be 
right to allow the prosecution to shape its 
case afresh after the whole matter has 
been thrashed out and the defects brought 
to light, in the course of proceedings ex- 
tending over well nigh two years, I do 
not think it proper or necessary to Order 
a retrial. 

The Eule, in my opinion, should be 
made absolute and the convictions of and 
the sentences passed on the Petitioners 
set aside and they should be discharged 
from their bail. The fines, if paid, will be 
refunded. 

Newbould, J. — agree. 

S. C. M. 
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Rbv. No. 1028 ov 1924. 

Ashutosb Roy and ore., 
Ist party, Petitioners, 

V. 

Harish Chandra 

CHAiTOPiiDHYA and ors., 
2Qd pSrty, Opposite 
Party. 

Criminal Procedure Code (Act V of 1898), sec. 
els. (3) a7id Rival \ik^.e--lnjunction-^ 
Order under sec lUi ewtension o/, hy Magistrate 
beyond 2 months^ if legal ^Form of order - Order 
directing the public in general to abstain from 
attending a ' if had. 

Where an injwictiQn was issued hy a 
Sub-Divisional Magistrate on the 22nd 
September 1024 against a number of per- 
sons of the 2nd party enjoining them 
from holding or attending a hat on certain 
days on which another hat was held, and 
on the 20th November 1924 the injunction 
was made absolute: and on the same date 
on the basis of a fresh Poliee report the 
ordcr^was also directed against the public 
generally^ whereby a fresh injunction 
was issued on the puljlic generally on the 
same terms: 

Held — That the order of the 20th Nov- 
ember 1924 which virtually extended the 
period of two months so far as the 2nd 
party were concerned was bad. To 
draw up the same order merely add- 
ing to the parties affected is an attempt 
to evade the provisions of cl. (6) of sec. 
144. Or. P. C.; 

Held, further — That the order in so far 
as it directed the public in general to 
abstain from attending the hat was bad 
since it was not until the public attended 
the hat that the order could be binding on 
them. 

Thia was a Rule granted on the 24th 
November 1924 against an order of the 
SuH)iyisioual Mlagistrate of Satkhira 


Nbwbould, J. 
Mokbrji, J. 
1924, 

5, December. 


(S. 0. Upadhya, Esq.), dated the 21fl¥ 
November 1924. 

The case arose out of a serious dispute 
between two hdts, namely, Hingulganj 
hAt and Basantapur hdt, situated on 
opposite sides of the same river and about 
600 ft. off from each ^other. The pro- 
prietors of the Hingulganj hdt are the 
Satkhira Zamindars. and those of the 
Basantapur Mt are Stu. (lolap Sundari 
Debi and another of Calcutta. Both 
parties are influential and have people 
at their back. The Hingulganj hAt was 
a source of considerable income to the 
fiatkhira Zemindars and the proprietors of 
Basantapur M-ero ..expecting iJiat their 
hAt at Basantapur would he a source of 
considerable income to tliom if they could 
succeed in establishing it. 

It would appear that a report was 
submitted by the Kaliganj Police on ]8th 
• September 10*24 mentioning that “ m im- 
minent apprehension of a serious breach 
of the peace ” between the men of the two 
rival hdts, was likely and praying for an 
immediate action. Injunction was ' ac- 
cordingly issued on the men of Bnsanta- 
2 >ur hAt which was witliin tire local limits 
of the Magistrate’s jurisdiction directing 
tliem to abstain from holding or allowing 
the hAt at or near Basantapur on Sundays 
and Thursdays, the dates on which Hin- 
gulganj hAt was held. 

The following portion of the order of 
the Sub-Divisional Magisti'ate, dated the 
20th Novom))er 1924, is material. , 

“ Thus T find that the likelihood of 
breach of the peace was imminent and the 
injunction wa<s proj>erly issued and I did 
not act without jurisdieJion. From all 
these findings I come to the conclusion 
that the injunction already issued must be 
made absolute and that it musi also be 
directed against the public generally.** 

The other facts will appear from the 
judgment of the High Court, 
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Mr. Khoda Buksh and Babu Satindra 
Nath Mukcrji for the Petitioners. 

Mr. Narendra Kumar Base and Babu 
Pashupati Ghosh for the Opposite Party. 

The Judgment <of tue Coubt was as 
follows ; — 

This Rule is directed against an order 
passed by the Rub-Oivisionlil Magistrate 
of S.atkhira under I he provision of sec. 144, 
Or. P. r. It appears that there is a dis- 
pute existing between the first and the 
second parties in respect of two rival hdts. 
The Magistrate has found that tlie first 
pa.rty are the proprirtoi».s of the older hdt 
the Hingulgani hdf and that the second 
party’s hdl at Basanta^nir has been re- 
cently opened, and he further held that 
this dispute is likely to cause a breach of 
the peace. On these findings he issued 
an injunction on the 22nd September 
1924 against 13 persons of the second party 
directing them to abstain from holding or 
attending the Jid/ at or near Basuntapur, 
on Sundays and Thursdays and not to do 
any unlawful! acts by taking dealers’ 
boats to Basantapur hdf by force or by 
committing violence to the people so as to 
dissuade them from attending ITingulganj 
h&t and not to commit any breach of the 
peace or disturb the public tranquillity. 
On the 28t.h October the Police submitted 
further reports and on the basis of one of 
these a fresh injunction under sec. 144, 
Cr. P.^ C., was drawn up. This is the 
order agsynst which the present Rule is 
directed. Although the Magistrate was 
called on to submit the record of this case 
the record which has been submitted does 
not contafn the order of the 21st Novem- 
.ber. A copy of this order has been sup- 
plied to urf from the Bar and it is in the 
following terms : — “ Whereas I am satis- 
fied from the report of the Sub-Inspector 
of Kaliganj, dated the 23id Ootob^ 1924, 


and from the evidence adduced before 
me by both sides that a rival hdt is being 
held at Basantapur, Police Station Kali- 
ganj, within the local limits of my jurisdic- 
tion at a distance of about 500' ft. from 
the old and long established hdt at 
Hingulgani. Pofioe Station Hasnabad, on 
Sundays and Thursdays (the dates on 
which the Hingulganj hdt is held), 
whereby the public tranquillity is being 
disturbed and for which breach of the 
]>oacc., dangers to the public safety, riot 
and affray are imminent, and whereas 
immediate prevention or s]>eedy remedy 
of such di.sturba»ce - is desirable, I do 
herel)y under see. 144, Cr. P. C., direct 
(iie pid)lic in general from the date of the 
promulgation of this order to abstain 
from holding or attending the hdt at or 
near Basantapur on Sundays and Thurs- 
‘days and not to do any unlawful! acts by 
taking dealers’ boats to Basantapur hdt 
by force or by committing violence to the 
j)eople so as to dissuade them from 
attending Hingulganj hdt and not to 
commit any breach of the peace and dis- 
turb the public tranquillity.” 

This Rule was issued on the ground 
that the said order of the 20th November 
1924 virtually extended the period of two 
months so far as the second party are 
concerned. On a comparison of the two 
orders there can be no doubt that this 
ground has been substantiated. The only 
substantial difference between the two 
orders is that one is directed against 13 
persons and the other against the public 
generally. The period during which an 
order under sec. 144, Cr. P. C., remains 
in force is two months only' and it cannot 
be extended beyond that period by the 
Magistrate. In the second order the 
directions axe the same but a larger num- 
ber of persons are affected by it. To draw 
up the same order merely adding to the 
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the provisions of cl. (6) of sec. 144, Cr. 
P. C. 

We may further point out that the 
order is bad in form. Although cl. (S) of 
sec. 144 provides that an order under this 
section may be directed to particular in- 
dividuals or to the public generally when 
frequenting or visiting a particular place, 
it does not provide for the issue of an 
order to the public generally except as 
qualified by the last line of the clause. 
The order can only be issued to the pub- 
lic generally when frequenting or visit- 
ing a particular place. This order in so 
far as it directs the public in general to 
abstain from attending the hdt is bad, 
since it is not until the public attend 
tbe hdt that the order can be binding on 
them. They cannot be forbidden by the 
order to do an act, when the order can- 
not be addressed to them until after they 
have done that act. 

For these reasons we make the Kule 
absolute and set aside the order of the 
Sub-Divisional Magistr&te of Satkhira, 
dated the 21st November 1924, in these 
proceedings. To prevent any confusion 
we may point out that though there is an 
order for the issue of injunction on the 
20th November 1924 in the order-sheet, 
the actual formal proceedings which were 
drawn up are dated the 21st November 
1924. 

H. C. S. Itul* madf absolute. 


[Afpiai. TBon Patna.] 

LoRP SdAW. ] 

Lobd Blanasbobos. 

Mb, Ambbb Ali. Mahabajadhiku Sib 

1923 Rambsbwab Sikoh 

Heard, 12, 13, 15 .BaHADuB, Appellant, 
and 16, Mt^. 

J 924 Hitendba Singh and 

Judgment, ’ ’ Respondents. 

26, June. , 

Re« judicata — Applicatioji of the principle where 
proceediny u taken in continuation of previous 
proceeding in which order was made hy consent — 
Consent order appointing Receiver for purposes of 
execution - Construction of order — Binding charac* 
ter of order ^ limits of ^ Mai -administration or prov- 
ed futility of scheme of administration^ if releases 
consenter. 

Where, decrees having been obtained 
ihpon mortgages by a decree-holder against 
the judgment-debtor who also owed other 
debts to other creditors, the latter applied 
for the appointment of a Receiver with a 
Hew that “ all the debts which wilU be 
considered as legally due may be paid up 
gradually,*' and to this the decree-holder 
consented, and a Receiver was appointed 
with all powers inter alia of “ realisation, 
management^ protection,'* etc., of the 
properties* of the judgment-debtor: 

Held — That the order did not bind the 
Receiver to pay off the mortgage-debts 
out of the income alone and he had. autho- 
rity, if occasion lequired, to realise, 
Ibj/ sale of the properties or any of thhn ; 
but it did not give the decree-Kolder a 
right to compel the Receiver to sell any 
such property contrary to the Receiver's 
own ideas of prudence or advantage, the 
decree-holder having clearly agreed by the 
consent order to a scheme of administra- 
tion which h^ knew would take years to 
complete. 

That the consent order operated as res 

53 
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judicata t'n all jprocccdtn^A which were 
continuations of the proceeding in which 
the order was made, not under sec. 11 of 
the Civil Procedure Code, but upon gene- 
fat principles of law, 

Ka14 KiBPUL^HGKUL V. MU8SUMAT 
Kuam (1) and Hook v. Administratob- 
GenbraIi of Bengal (2) referred to and 
applied. 

That the decrce-lwlder would he releas- 
ed from the consent order upon establish- 
ing either that the administration there- 
under was such as to amount to a mal- 
feasance Or that if had been proved by ex- 
perience to be in substance so protracted 
and imperfect as to be futile^ 

These were consolidated appeals (No. 71 
of 1923) from two decrees of the Hii?h 
Court at Patna, dated the 3l8t March 192J . 
which modified a decree, dated the 4,lh 
August 1919, of the Subordinate Judge at 
Darbhanga. 

The Appellant was the grantor of cer- 
tain babuana properties of which the Res- 
pondents were the grantees. The pro- 
perties became heavily encumbered and a 
Receiver was appointed with the consent 
of the Appellant who was one of the mort- 
gagees. 

Subsequently the Appellant 'applied re- 
peatedly and unsuccessfully to have the 
Receiver discharged and certain of the pro- 
perties brought to sale. 

The present application was in further- 
ance of the same object, 

The Respondents alleged that the matter 
was res judicata. 

The trial Judge held that the Appellant 
mighfr bring the property, the subject- 
matter of his decree, to a sale despite the 
appointment of the Receiver, but on ap- 

(1) L. B. 11 1. A. 37 : 8. a I. L. B,A All. m 
(1888). 

(2) L. E, 48 I. A. 187 : 8. c. I. Jh ». A8 Cal. 
439; 23C. W.N. 9I6a«8l), 


peal the High Court upheld the plea of 
res judicata and decided that the consent 
Older of 7th June 1911 under which the 
Receiver’s powers were laid down, operat- 
ed as an estoppel against the Appellant. 

The facts are fully set out in the judg- 
ment of the Privy Council. 

Messrs. DeGruyiher, K. C, and A. 
Majid for the Appellant, 

Sir Geo. Lowndes, K. C. and Mr, B. 
Dubd for the Respondents. 

Their Lordships’ Judgment was deli- 
vered by 

Lord Shaw» — ^These aire two consoli- 
dated appeals from one judgment and 
two decrees of the High Court of Judica- 
ture at Patna, dated the 31st March 1921. 
They partly atffirmed and partly reversed 
a judgment and decree, dated 4th August 
1919, of the Subordinate Judge at Dar- 
bhanga. 

The Appellant is the Raja of Dar- 
bbanga. The Respondents are members 
of the junior branch of the Raja’s family. 
As such they ase in possession and en- 
joyment of certain babuana immoveable 
properties, wliich were the subject of a 
babuana grant made by the head of the 
family many years ago. Certain mort- 
gages were granted to the Appellant os 
well as to certain persons outside of the 
family, and there were mortgage and 
money decrees existing against the Res- 
pondents to such an amount that it was 
thought expedient that a Receiver of the 
mortgaged properties should be appointed. 

Upon the 2nd February 1910, the judg- 
ment-debtems accordingly filed a petition 
for fhe appointment q| a Receiver. On 
the 12tb of the same month the Appel- 
lant, the Raja, by his application con* 
sented to . the appointment. Folbwing 
upon these proceedings, the Sttb<»idiiiate 
Judge of Harbbanga, on the 9th April 
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1910. madie an otrder appointing a Be* 
ceiver, and, on the 14th of the month, a 
Receiver was appointed on six months’ 
probation. 

The terms of the appointment and its 
scope, together with the terms of the 
consent of the Raja Appellant, will be 
presently referred to, but it is convenient 
to note certain subsequent datee of the 
proceedings. It appears from these suffi- 
ciently evident that, upon various import, 
ant occasions in the history of these 
transactions, the Raja, having first con- 
sented to the appointment and adminis- 
tration by a Receiver, endeavoured to re- 
sile therefrom by various applications to 
the Court. 

The appointment of the Receiver 
having been made in April 1910, the 
Raja, so early as September following, 
applied for the discharge of the Receiver. 
In February 1911, his application, having 
been considered, was dismissed. He ap- 
pealed in April, made an affidavit in 
May, and upon the 7th June 1911, the 
High Court made tlie consent decree, the 
purport and scope of which are now in 
issue. 

The Appellant, notwithstanding the 
consent decree of the 7th June 1911, still 
continued to make applications to the 
Court substantially to destroy the ad- 
ministrationship of the Receiver, one of 
his objects being to compel sales of cer- 
tain pjroperity after-mentioned. On the 
25th July 1914, he applied for the dis- 
charge of the Rteceiver to the Subordi- 
nate Judge. The whole case was consi- 
dered, and the Subordinate Judge dis- 
missed the application on the 6th July 
1915. Ko appeal was lodged against this 
dismissal, and the judgment became 
final. 

On the 26th January 1917, fhh Baja ' 
made h fiUther app^ca^n to the Sub- 


ordinate Judge in the same sense ?d dis- 
charge the Receiver and generally for the 
same objects as before. In April the 
Subordinate Judge dismissed his apphca- 
tion, and on the 20th June 1918, the High 
Court dismissed his appeah 

The ink was hardly dry on this deci- 
sion of the High^ Court till the Raja made 
his present application of the 23rd July 
1918 again for the sAme purpose and on 
the same grounds. On tJie 4tH August 
1919, the Subordinate Judge made a de- 
cree partly allowing the Raja’s claim, but 
upon the Slst March 1921, the claim was 
dismissed by the High Court. It is this 
claim which has been strenuously argued 
at their Lordships’ Bar. 

Their Lordships are happy to record 
that, notwithstanding this protracted 
period of litigation at the instance of the 
IN^'aharaja, for the purpose of destroying 
the receivership, the administration of 
the Receiver has proceeded steadily and 
to the satisfaction of the Court below, and 
with apparently great advantage to the 
interests of this family estate. The 
Board does not enter uj)on details, but, 
speaking generally, may observe that 
there is no suggestion made, or apparent- 
ly possible, of any kind of rnal-adminis- 
tration; that a scheme approved by the 
Court under which the accounts of the 
estate have been regularly submitted, to 
and approved by the Court, has been 
worked out most capably, and this with, 
in the opinion of their Lordships^ satis- 
factory and notable success. 

In the course of the nro^dings of the 
Court below, a view was exinressed^ on the 
topic of res judicata, which, it was argued, 
was too absolute in its terms and would, 
it was urged, exclude the A^i^eflant too 
comi^etely from;> all remedy opem to him 
as a judgment-creditor. Consequently — 
andl this appeared to their Lordships to 
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be the substance of the oomplaint of the 
Appellant — ^the previous pronouncements 
were, it was argued, really to the effect 
that the Beceiver, in his administration, 
was precluded from all power of selling, 
even if good, occasion or opportunity 
arose, any part of the estate under mort- 
gage, and was tied up to freeing the pro- 
perties from mortgage debt out of annual 
income alone, df these reasons be the 
true reasons for the appeal, then the aj)- 
l)eal may be at least intelligible. They 
will be presently dealt with. But they 
did not affect the substance of the differ- 
ence between the^parties, nor did they, 
in the judgment of the Board, enter into 
the substance of the determination of the 
lights of parties contained in the decree 
of the High Court under appeal. 

It is now important to determine the 
point and scope of the consenti given liy 
the Baja to the receivership. On the 
12th February 1910, it was in these 
terms : — , 

“ That your Petitioner has no objection to 
the appointment of a Beceiver as prayed for 
by the applicants, and submits that a Pro- 
per and representative man be nominated 
for the purpose.” 

The Beceiver was appointed accoVd- 
ingly. It is noticeable that the petition 
for the appointment after setting out that 
several decrees of the Maharaja Bahadur 
have been executed and some of the pro- 
perties attached and advertised for sale, 
and • objections lodged, goes on to state 
that “ if some kind of arrangement be 
made the amount due under all the de- 
crees which will be considered as legally 
due may be made up gradually and the 
prayer of the petition is “ that a Receiver 
may be appointed by the Court for the 
ehtire estate of your Petitioners and the 
legal debts may be paid gradually through 
the Beceiver. 


It was to this appointment " as prayed 
for by the applicants ’* that the Appel- 
lant consented, and administration by a 
Beceiver was accordingly begun. 

It ^ now necessaiy, however, to re- 
cord with jjfecision the actual terms of 
the appointment, in so far as the Be- 
ceiver’s powers are concerned, as con- 
tained in the order of the Bubordinate 
.Judge of Darbhanga on the 14th April 
1910. These terms are as follows : — 

‘‘ 1. He shall have all such powers as to 
bringinflf and defending suits and for the 
realisation, management, protection, pre- 
servation and imgiovemeiits of the property, 
the collection of the rents and profits there- 
of, the application and disposal of such suits 
and property, and the execution of docu- 
ments as the owners themselves have. 

“ 2. He shall get 2 per cent, upon his col- 
lection as his remuneration, which shall not 
exceed Rs :<00 per month 

“ .T He shall furnish security to the ex- 
tent of Rs. 10,000 and shall duly account for 
what he shall receive in respect of the pro- 
perty. 

” 4. He shall submit his accounts in Court 
every month. , 

“5. He shall pay Rs 10 per cent, on the 
collection, but it will not exceed Rs. 1,200, 
for the maintcmance of the Babu ; Rs. 250 
to each of the four brothers ■, Rs. 50 to each 
of the sons of Amarendra Babu, and Rs. 100 
to the widow of Jibendra per month. 

6. He shall be responsible for any loss 
occasioned to the property by his wilful 
default or gross negligence.” 

No objection has been suggested to 
the effect that the Beceiver has acted in 
any respect improperly in regard to ac- 
counts, security of payments, etc. The 
administration has been correct. 

The real qiiestion is as* to the ambit of 
the Beceiver ’s powers. On the 7th June 
19.11, this order was varied in these terms, 
and a consent order was pronounced in 
these te^e; — 

"By consent of parties Ihq order of the 
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Court belo\v is v:iried in the manner follow- 
ing, namely, the Government Revenue and 
Cesses and other outgoinffS, as per scheme 
framed by Court and the budget of the Re- 
ceiver, are to be paid first, and then the 
decrees which do not carry any interest, 
and then the decrees which carry interest. 
This order is made subject to the payment 
of allowances to the judgment-debtor. There 
will be no order as to the costs of this 
Court. The Receiver will continue as be- 
fore.’' 

Having heard full argument, the Board 
is of opinion that this consent order of 
7th June 1911 did not abolish or abro- 
gate the powers oontaiped in the decree 
of 14th April 1910. These two orders 
must be read together. In particular, 
under the tenns “ realisation, manage- 
ment, protection,” etc., of the pro- 
perties, a power of sale is not taken 
away from but is still vested in the Ke- 
o^iver. And if, for instance, such a 
power of sale had been exercised in good 
faith and in the interests of the estate, 
with the sanction of the Court, such a 
transaction could not have been challeng- 
ed as ultra vires. 

But the gropoeitioD of the Appellant ia 
a "very different one. It is not that the 
power to sell may be exercised, but that, 
although even contrary to the Receiver’s 
ow'n ideas of prudence or advantage, it 
must be exercised; and that, if it is not 
exercised at once or promptly, then the 
basis of the receivership has gone and it 
ought to be declared at an end. It is 
further suggested that it was only upon 
such a footing that the Appellant consent* 
ed to the receivership being set up. 

This last contention may be disposed 
of at once. Fortunately, in the course 
of the proceedings, which culminated in 
the consent order in June 1911, the Raja 
filed an aifidavit. The Raja’s under- 
standing of the circumstances is made 


fairly clear by a petition for revision pre- 
sented by him on 3rd April 1911. His 
understanding of the' position is thus 
narrated : — 

. “ 3. That on the 2nd February 1910, the 
debtors applied to the Subordinate Judge 
that a .Receiver might be appointed over 
their attached properties and that such 
Receiver, instead of selling the properties, 
might manage them and from the rents and 
profits after deduction of management ex- 
penses and after payment of some sunall 
allowances to the debtors for their main- 
tenance, might pay up the decree debts ac- 
cording to the decrees ” 

It seems in these, circumstances vain 
to deny that, in consenting to the Re- 
ceivership, and being a i>arty to the con- 
sent order as to administration, the 
scheme of the latter, a scheme which has 
thnmghout reanved the sanction and 
approval of the Court, was substantially 
this : (1) The property under the babuana 
grant was, if possible, to be held to- 
gether; (2) allowances were to be made 
from the revenue year by year to the 
babuana holders ; (3) the outside creditors 
should, from the revenue, be paid off and 
their decrees extinguished ; and (4) lastly, 
with regal'd to the Appellant’s decrees, 
v/hich amounted to very large sums and 
which were of two kinds, namely, decrees 
not bearing interest (amounting to be- 
tween 8 and 9 lakhs of rupees), and de- 
crees bearing interest, the balance and 
revenue should be applied first to the ex- 
tinction of the former, and that thereafter 
the interest-bearing decrees were to be 
extinguished. It is, in the opinion of 
the Board, quite clear tl^at this scheme of 
administration would take a gfod many 
years to complete, that this was perfectly 
well-known to the Maharaja, and that 
the throwing of large blocks of property 
on to the market was not the mode of 
administration which was desired, but 
that the gradual extinction of debt out 
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of revenue vpas, if it proved feasible, to be 
preferred. 

This scheme has Wearied well (1) 
Allowances of considerable amounts suit- 
able to the station of the members of this 
important family have been made ; (2) the 
debts of all the mortffafre holders other 
than the Appellant — that is, to say, of all 
the outside creditors, have been entirely 
wiped off ; (3) with regard to the debts 
due ^o the Annellant, the Receiver has 
addressed himself with vigour to the ex- 
tinction of these in priority to the inter- 
est-bearing debts. (^) It appears aliso to 
be an admitted fact that, when the suit 
was brought on the 26th January 1917, 
the management of the Receiver from 
his appointment in 1910 till the end of 
1916 had been so successful as to pay off 
over 4 lakhs of rupees ; while (5) from 
one of the statements lodged in the case, 
it is further apparent that in the next two 
years a sum of nearly IJ lakhs has been 
paid off. This statement, without enter- 
ing upon details, appears to represent 
the financial results with general accu- 
racy. 

The Board express no surprise at the 
reluctance of the High Court to intern- 
fere with an' administration of this ‘charac- 
ter ; and, apart from the law of the case, 
wiuch)^ will be piresenitly referredi to, at 
their having arrived at a conclusion that 
to abolish the receivership and to permit 
the Appellant to bring the properties to 
sale under execution, would ioobably 
aecc^plish the destruction of the bahmna 
grants as such and the defeat of the ob- 
ject for wjiicb the consent order was ob- 
tained. The Board, further, see no 
reason to jihrow doubt upon the opinion 
(ff the Receiver that acceleration in free- 
ihg the properties from debts tdll pro- 
gSre^ivefy be made. 

End^ has been said to indicate thal, 


in the view of their Lordships, too case 
has been made out for either permitting 
the Appellant as execution-creditor to 
proceed with the sale of the bahmm pro- 
perties under his decrees, nor for impos- 
ing the duty of immediate realisation of 
these properties upon the Receiver. 

It may seem, accordingly, unnecessary 
to deal wdth the protracted argument 
that was presented on the doctrine of res 
judicata. Their Lordships are in sub- 
stantial agreement with the following 
passage in the opinion of Das, J., when 
delivering the judgment of the High 
Court of 31st March 1921 : — 

“ The present application is an applica- 
tion by the decree-holder for an order that 
‘ he may be allowed to proceed with the 
sale of the properties mortgaf^ed in execu- 
tion of his mortgage decree and with the 
, execution of his decrees generally ’ and for 
the discharge of the Receiyer. ' That was 
identically his application which resulted in 
the consent order on the 7th June 1911. 
,That, again, was his application which re- 
.'<u!ted in the order passed on the 6th July 
1916 ( ?). I do not for a moment doubt 
that the consent order or the order passed 
by the Court on the 6th July 1916, will not 
stand in the way of the decree-holder, if 
the judgment-debtors depart from the terms 
of the consent order ; but there is no sug- 
gestion that the terms of the consent order 
arc not scrupulously adhered to. The only 
suggestion is that it will take many years, 
under the present scheme, to satisfy the 
decree held b.y the decree-holder. That 
argument, in my view, is not admissible, 
since the decree-holder must presumably 
have taken that argument into censidera- 
lion when he first consented to the appoint- 
ment of the Receiver, and then to the order 
passed on the 7th June 1911f'’ 

It was strongly urged that a rigorous 
construction must be given to the provi- 
sions of the Civil Procedure Code and 
that the language of sec. 11 of tbe Codb 
of 1900 could not be apjilied to the pre- 
sent suit as it did. no! fall within fbe 
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Btatutwy words : “ Any suit or is^e in 
which the matter directly and substan- 
tially in issue has been directly and sub- 
stantially in issue in a former suit be- 
tween the same parties and has 

been heard and finally decided by such 
Court.” It seems extifemely doubtful 
whether there is any distinction whatso- 
ever between the present and the former 
'suits. But, in the construction of this 
section, as was the case also in the con- 
struction of sec. 13 of the Code of Civil 
Procedure of 1877, it has been long re- 
cognised that the principle laid down by 
Sir Barnes Peacock in Ram Kirpul 
Shuhul V. Mussumat Rup Kuari (1) is 
correct, when the learned Judge said : — 
“ The question, if the term ‘ ret ^dicata ’ 
was intended, as it doubtless was, and was 
understood by the Full Bench, to refer to a 
matter decided by a Court of competent 
jurisdiction in a former suit, was irrelevant 
and inapplicablo to the case. The matter 
decided by Mr. Probyii was not decided in 
a former suit, but in a proceeding of which 
the application in which the orders reversed 
by the High Court were made was merely 
a continuation, it was as binding between 
the parties and those claiming under them 
as an interlocutory judgment in a suit is 
binding ujbn the parties in every proceed- 
ing in that suit, or as a final judgment in 
a suit is binding upon them in carrying the 
judgment into execution. The binding force 
of such a judgment depends not upon sec. 
13, Act X of 1877, but upon general princi- 
ples of law. If it were not binding there 
would be no end to litigation.” 

And recently before this Board in Hook 
v, 'Administrator- General of Bengal (2) 
that rule was re-affirmed. 

2%ere can be no real doubt that, in 
the course of the judgment in this case, 
two radical issues were definitely settled. 

(1) L. R. 11 1. A. 87 ! I. c. I. L. R. 6 All. 269 
(188^. 

(8) h, B, 48 1. A. 18? i f. 0. 1. L. B, ,48 Cal. 
4»ej , 26 0. W. N. 916 (1921). 


First, that extinction of debt was .pRrt pf 
the scheme which was to be gradually 
operative, and, secondly, that the Appe- 
lant, under the consent order, was bound 
to this gradual procedure. Their Lord- 
ships accordingly assent to the judgment 
of the High Court in the passage above 
cited. That pronouncement, in their 
Lordships’ opinion, was not made nor 
must it be token in a sense which abso- 
lutely pirecludes,* should plropelr ocoasion 
arise, a sale of the mortgaged pro^rties 
by the Receiver. If the pronouncement 
has such a meaning or effect, then, in the 
opinion of the Board, it is erroneous. 

Upon the topic of consent orders their 
Lordships think that the principle to be 
applied is as follows ; — 

Where a consent order is obtained ii 
always remains open to challenge ad- 
ministration thereunder which is of such 
a character as either amounts to mal- 
feasance, and accordingly releases the 
consenter, or, secondly, has been proved 
by experience to be in substance so pro- 
tracted and imperfect as to be futile. 

■ In the view of the Board both mal- 
feasance and futility are negatived in the 
present case. It is unhappily true that, 
‘notwithstanding the sensible rule laid 
down* by Sir Barnes Peacock as to inter- 
locutory orders, there has not, in this 
case, been the end of litigation such as 
he might have forecast. Probably, 
however, that end may now be in view 
and the Receiver may be left to work out 
the salvation of the property.* 

Their Lordships, however, take the 
opportunity of again yefeixing to the sub- 
ject of realisation by sale in«the present 
case of any of the properties under juort- 
goge. Such a realisation 4 in the 
opinion of the Board, ultra vires, but 
intra vires of the B^iver. Be ;may de- 
cline, as he has done in the p^t, to put' 
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the properties to sale, and it is for him 
to consider carefully the result of putting 
blocks of property on the market. But 
if, in his view, a sale would be, in cer- 
tain conjunctures of circumstances, of ad- 
vantage, then he* might, with the neces- 
sary sanction, well exercise his power of 
sale accordingly. 

Their Lordships will htimbly advise 
His Majesty that the -appeals should be 
disallowed with costs. 

Solicitors : Messrs. Sandersons <£• Orr, 
Dignams for the Appellant. 

Solicitors ; Messrs. Waikins <t Hun- 
ter for the Respondents. 

G. B. M. 

PBiVY COUNCIL. 

[Appeal fboh Patna.] 

Loan Shaw. 

Lord BiiAnfsburgh. Mabarajadhiraj Sir * 
Mr. amber Ali. Rameshwar Singh 

Bahadur, Appellant, 
Heard, 12, 13, 1.1 v. 

and 16, May. Hitendra Singh and 
x924, ors., Respondents. 

Judgment, 26, June.. 

Receiver^ appointment of^ hy consentj in ea^ecution 
proceedings-- Supersemon oj pi'evious arrangemenji 
regarding liquidation of decretal d*ht^ payable 
under a mortgage decree - Suit hy Receiver against 
dscree-holder for possession. 

The decree-holder j having obtained a 
mortgage decree as contemplated by Or. 
34, T, 4 of the Civil Procedure Code, came 
to arrangement with the judgment- 
debtor under which the decree-holder was 
given possession of the mortgaged pro- 
perties in lieu whereof he was to be 
debited with a given sum annually : 

Held — That a subsequent consent ord^r 
under whidh a Receiver was appointed to 
take *over all the properties of tke judg- 
ment-debtor including the mortgaged pt^o- 
perty and administer them undet a 


scheme which would enable the debts due 
by the judgment-debtors to be paid off 
gradually superseded the arrangement 
and entitled the Receiver to sue the de- 
cree-holder for recovery of possession of 
the mortgaged jgroperty. 

This was an appeal (No. 6 of 1923) from 
a decree, dated the 19th November 1920, 
of the High Court at Patna which reversed 
an order, dated the 16th June 1919, of the 
Subordinate Judge of Darbhanga. 

The Appellant is the decree-holder in 
respect of a property known as Jai Nagad-, 
the Eespondents are the judgment-debtors. 
By a consent order Jai Nagar and other 
properties of the Eespondents are being 
administered by a Eeceiver. 

Tlie Appellant remained in posseRsion 
of Jai Nagar and the petition, the subject- 
matter of the present appeal, was brought 
by the Eeceiver under Or. 4.0, r. 1 of the 
Civil Procedure Code, 1908, for an order 
that possession of Jai Nagar shbmld be 
, delivered over to him. 

The Subordinate Judge held that it 
Would be inequitable 'to upset the arrange- 
ment that existed from before the pass- 
ing of the decree by which the decree- 
holder was in possession of the village and 
he dismissed the Eeceiver’s petition. 

The High Court were of opinion that 
that order was erroneous and they directed 
that the Eeceiver do take possession of the 
property. 

Messrs. L. DeGruyther, K, C. and A. 
Majid for the Appellant. 

Sir G. Lowndes^ K. C. and B. Dubi 
for the Eespondents. 

Their Lordships’ Judgment was deli- 
vered by 

Lord Shaw . — This is an appeal from a 
judgment and decree of tlie High Court 
of Judicature at Pafna, dated the 19th 
Novembelr 1920. It reversed a judgment 
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and order of the Subordinate Judge of 
Darbhanga, dated 16th June 1919. Their 
Lordships refer to the judgment of the 
Board just announced in the case between 
the same parties, namely, the Maljaraja 
as judgment-creditor, and the Eeoeiver of 
the property and the judfrment-debtors (1). 

A Eeceiver was appointed in 1910 as a 
Receiver upon the entire estate of the 
judgment-debtors. It is not disputed that 
this estate included, and still includes, 
the mortgaged property of Jai Nugar 
which is in question in this case. Jai 
Nagar was expressly and by name in- 
cluded in the scheduled properties falling 
within the order for receivership. Under 
transactions, upon which it is not neces- 
saiy to enter, the Appellant ]x>ssessed the 
property, under an arrangement that lie 
should be debited with the sum of 1,600 
rupees per annum in respect thereof. 
The arrangement appears for a ]oeriod of 
years to have been not to tho disadvaj:i- 
tage of the estate. Of late years, how^- 
ever, the rental of the property has ex- 
ceeded the 1,600 rupees and, in or about 
the year 1918-1919, amounted to over 
2,700 rupees per annum. 

In these circumstances the Receiver 
brought his suit before the Subordinate 
Judge of Darbhanga, claiming : — 

''1. That the decree-holder may be direc- 
ted to render an account of all his collec- 
tions of the said mauza from the date of the 
decree to the present date. 

2. That the decree-holder may be direct- 
ed to give up and make over possession of 
the said mauza to the Receiver with such 
amount as the decree-holder may be liable 
to pay to the judgment-debtors with inte^rest 
at 12 per cent, per annum.” 

The question of accounts will be after- 
wards dealt with. The immediate ques- 
tion is whether the Appellant “ do make 

(1) Maha/rajadhiroj Sir Mameshwar Singh Bahadur v# 

Bingh^ 29 0. W. K 413. 


over to the Receiver lhas posrcssion of 
the judgment-debtor’s share of Mauza 
Jai Nagore.” The case htts been care- 
fully considered by the High Court and 
their Lordships see no reason to differ 
from -these paragraphs of tbe^iuc^gment : — 
” The decree which he (i.e.. Appellant de- 
cree-holder) got was the , usual mortgage 
decree contemplated bv Or. XXXIV, r. 4, 
and whatever rights he may have had under 
the transaction he must* be deemed to have 
given up these rights, once he aske»J for and 
obtained a decree for sale in respect of the 
property in question. That being so, have 
the judgment-debtc^rs a present right to re- 
move the decree-holder Jrqpi the possession 
of the property in question ? In my view 
they have, because there is a i^rior order 
passed by a Court of competent jurisdiction 
appointing a Receiver and asking the Re- 
ceiver to take charge of all the properties 
comprised in the mortgage. That order was 
finaj between the parties, and it was not 
open to the learned Subordinate Judge to 
ignore or disregard that order. . . 

” No doubt there was an arrangement by 
wh^ch the decree-holder remained in posses- 
sion of the properties and applied the In-, 
come towards part satisfaction of the debt 
due to him. Subsequently a Receiver was 
appointed, who is a person to guard the 
interest of all the parties concerned, and that 
Receiver was specifically directed to take 
charge of all the properties. In my view 
there cannot be any doubt whatever that 
the Receiver ought to be directed to take 
charge of the property in question, especial- 
ly as it is suggested by Mr. K. B. Dutt, on 
behalf of the judgment-debtors, that pro- 
perty has an income of Rs. 2,711-15-0." , 

The result will bo that the Eecpiver 
will in future administer and manage this 
mauza as part of the estate under his 
charge. And it may be lihat. looking 
inter alia to the prolonged difficulty* with 
the Appellant the Respondent mav in the 
circumstances exercise his power 6f sale 
of this mauza — such a power resting with 
him in accordance with the judgment jusli 
pronounced in the other appeal. 
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With regard to the accounting, in res- 
pect of the returns from the mauza, the 
learned Coundiel for the Beoeiver stated to 
the Board on behalf of the Eeceiver that 
he was willing that the years prior to the 
institution the suit during which the 
Appellant was in possession under an 
arrangement for an annual debit of 1,600 
rupees — those years should not be gone 
back upon. It wee further explained that 
a statement made by the Appellant in his 
petition of objection of 14th December 
1918 was correct : — “ 4. Although pre- 
viously orders for the deduction of 1,600 
rupees from *tht decretal money were 
passed by this Court in Suit No. 62 of 
1911, and No. 67 of 1914, it was due to an 
oversight as the decision of the Subordi- 
note Judge of Muzaffarpur was lost sight 
of. The Petitioners cannot take advan- 
tage of that mistake and this Petitioner, 
the Opposite Party (that is to say, the pre- 
sent Appellant) has no objection to the 
deduction of Es. l,471-3-.i It is, there- 
fore, prayed that the yietition filed by tlie 
Petitioners for an annual deduction ol 
1,600 nipees be disallowed and that 
Es. 1,471-3-5 only be ordered to be set off 
annually (against the decretal money).” 
In their Lordships’ view it \8 proj^er that 
this correction should be given effect to. 

In the matter of accounting it may be 
sufficient to satisfy the justice of the ca.se 
that accounts be ordered upon the footing, 
first that the Beoeiver do obtain hhas 
possession of the mauza from the Appel- 
lant, and in the accounts he be credited 
by the Appellant with Rs. 1,471-3-5 per 
annpm as due for the Appellant’s posses- 
sion up to 19th November 1920, being 
the d^ate of the decree of the High Court. 

, Tllfereafter the accounts will embrace the 
entire receipts. 

With this variation their Lordships will ' 


humbly advise His Majesty that that de- 
cree be affirmed with costs. 

Solidtors: Messrs. Sandersons d Orr, 
Dignams for the Appellant. 

Solicitors : Messrs. Watkins d Hunter 
for the Bespondents. 

Cx. D. M. 

CCIVIL APPELLATE JURISDICTION.! 
Appeal from Original Oiva JuBisDioTum 
No. 45 or 1924. 

Sandkrsok, 0. J.l Datton Prior & Go., 
Ranein, J. Ltd., Plaintiffs, 

1925, Appellants, 

Heard, 21, 22^ v. 

and 26, Jannary. S. Robomotollab & 
Judgment, Co., Defendants, 

3, February, J Bespondents. 

Contract, 0. B. Nero York” — Stiprdation, 
whether a term or a eonditton— Breach of each 
term, whether entitlee other party to repudiate con- 
tract — Commiteion agency — Indemnity. 

The Defendants-Rcspondents S. Roho- 
motollah d Co., a firm in Calcutta, placed 
an order on 25th November 1919 with the 
Plaintiff s-Appellants Dayton Price d Co., 
Ltd., of New York through their agents, 
Messrs. Muller and Phipps, to ship 
100 gross Paris garters manufactured 
by Messrs. A Stein d Co. of Chicago “ at 
the best prevailing price, shipment 
soonest ” ” F. 0. B. New York.” 

S. Rohomotollah d Co. agreed to pay 
the draft of the Plaintiffs for the 
amount due in respect of the said goods. 
There was a great deal of difficulty in 
getting the goods shipped at that time as 
there was an embargo upon export ship- 
ments from New York. The goods were 
despatched by rail bn 21st July 1920 to 
Montreal and were shipped from Montreal 
on 20th September 1920. On ottwoI of 
goods, the Defendant Compamy refused to 
pay the draft, the exchange and iste pMf' 
ket having gone against Mm, The ^Plaifr 
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tiff Company sued for the loss, being the The teamed Judge disposed of several 
difference between the contract price andfUof the Defendants’ contentions in favou 


the market rate on the due date, TJut 
Defendant Company denied liability : I 

Held — That the congestion at the Newm 
York port was not such as wqjild justify! 
the Plaintiffs acting contrary to the Defen- 
dants' instruction. They had agents in 
Calcutta and there was nothing to prevent 
their cabling to them or otherwise com- 
municating with the Defendants for in- 
struction, The Plamtiffs were bound f(\ 
perform the condition “ F. O. B. NetOT 
York ” before they could claim any m-lj 
demnity. The clause wa^ a conditiotr] 
going to the root of contract. 

That the fact that the Plaintiffs were 
commission merchants who were cd'cvn- 
ting the Defendants' orders as their 
agents did not entitle them to indemnity 
from the Defendants , the Plaintiffs having 
failed in respect of a term which was a 
condition precedent to the Defendants' 
liability under the contract. 

Ireland v. Levingstone (1) referred to 
and discussed., 

This was an appeal against the judg- 
ment of Pearson, J., by the Plaintiff s-Ai^- 
pellants. 

The material facts will appear from the 
judgment below* 

Mr. L* P* E, Pugh (with Mr. G, T, 
Moore) appeared for the Plaintiffs-Appel- 
lants. 

Mr. J. Langford James (with Mr. F. 

S. B. Surita) appeared for the Defend- 
ants-Bespondents. 

The Judgment ’of the Court wad as 
iollows 

Sandbrbon, 0. J. — ^This is an appeal by 
the Plmn^n against the judgment of my 
Wmad hTothat Mr. Justice Pearson. 

(1> u R. 6 B. a I. A. a 8S6 (ISTl). 


of the Plaintiffs, but he decided thni t 
clause in the contract P. O. B. 

York ” was a condition and inasmuch 9 b 
it had not been performed,, he dismibsed 
the Plaintiffs’ suits. 

The material facts are as follows : — 
The Defendants c&;med on business in 

I Calcutta, the Plaintiffs in New York and 
Messrs. A Stein & Co., in Chicago. The 
Defendants ])laced an order with tho 
Plaintiffs through their agents in Calcutta, 
Messrs. Muller and Phipps, 

^ The order is as follc 5 W^: — 
ji “ Please ship the following gootls on 
our account and risk drawing on us against 
the invoice amount at ‘ GO days’ sight : 
documents on |>ayment. We agree to 
accept and i>ay your draft on or before 
mafturity interest as usual. Buying Com- 
mission 2J.' 

“ Ship to 58/1, Canning Street, Cal- 
cutta, Invoice to Messrs. S. Eohomotolkih 
& Co. , 

Draw on Messrs. S. Pohomotollah 
& Co. 

“ Through any Bank. 

Shipment soonest. 

“ Insurance at 10 per cent, over invoice 
amount W. P. A., with risk of Pilferage 
and Breakage, War risk extra. 

“ All orders subject to confirmation by 
New York shippers. 

“ Two copies of documents to Calcutta 
Office.’^ 

There is a clause on the face of the 
document as follows “^This order is 
givfen subject to w^ar conditions and such 
regulations governing purchase and ship- 
ment as may be established by the ^United 
States or other Governments, and yoh are 
free of responsibility if unable to export 
the goods,*’ 

Then the documents proceed as fol- 
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lows: — Messrs. A. Stein & Co., 1143 
W. Congress Street, Chicago 111. lOO 
gross Paris Gafters Stvle No. 1500. 

“ Assorted colours but white to be 
omitted. 

“ 10 gross Pandy Pad Garters witJi 
Satin pad. Assorted coloui's but white to 
be omitted. FHl at manufacturers’ best 
prevailing prices. F. O*. B. New Yorlc.” 

The Plaintiffs aeknowledged the order 
by a letter, dated the 12th December 1910. 
addressed to the Defendants as follows : — 

" Dear Sirs, 

“ We thank you for this indent and 
give herewith cohy’of our order as placed 
with the manufacturers for acceptanec. 
If there is a.ny delay in shipping we 
promptly advise you. 

" Manufactui'ers acknowledge under 
date of December 20th, for shipment 
from five to six months at price of *37 
dollars 20 cent.s per gross Paris. 

" 100 gross Paris Garters 1500.” 

” This confirms Muller and Phipps’ (In- 
dia) Ltd., Calcutta, Cable order.” 

” Note. — We are not to be liable for lo.ss 
or damage resulting from any delay or 
failure to deliver the goods ordered, caused 
by any action of the supplier, or by c^elay 
in transportation, strikes, c;jr-sbortage. 
freight blockages, accidents, transfers by 
Rail roads or Steamship Companies or 
other conditions over which we have 
no control 

^nd, the document contains a co])y 
of tbjB order as fellows for consignee 
from Messrs. A. Stein dc Co. 

“ Ship to Messrs. Sheikh Eohomotollah 
& Co., addre8*s 58-61, Canning Street, 
Calcutta, India. 

” Indent No. Cable 37, dated 9th De- 
cember 1919. 

“ Manufacturers Deliver F. 0. B. New 

York. 

” Ship vid direct steamer.” 


The goods were ready and packed for 
shipment on the 23rd June 1920. There 
was at that time much difficulty in getting 
the goods in New York. There appears to 
have been great congestion of goods for 
export at New York and the Railway Com- 
panies of (5hicago Avould not accept deli- 
veries of goods for conveyance to New 
York. 

Messrs. A. Stein & Co. were complaining 
to the Plaintiffs of the congestion in their 
shipping department and explaining that 
they could not hold up orders indefinitely 
awaiting shipping instructions. 

The Plaintiffs gave instructions to 
Messrs. Stein & Co. to ship vid Montreal 
and tlio Canadian Pac. Railway. These 
instructions were received by Messrs. Stein 
& Co. on the 17th of .Tiily 1920, and the 
goods were handed to the Railway on the 
2l8t of July 1920. 

Payment for the goods was made by the 
Plaintiffs to Messrs. Stein & Co. on the 
14th and 17th of August 1920. The goods 
were shipped at Montreal on 20th Sep- 
tember 1920. Ib due course they arrived 
in Calcutta and the Plaintiffs or their 
agents presented a draft to the Defend- 
ants. 

The Defendants refused to accept the 
draft or the goods. The Plaintiffs sold the 
goods, and, as the market price had fallen, 
the result was a loss of Rs. 

This sum the Plaintiffs claimed in the 
suit, alleging that the Defendants were 
bound to indemnify the Plaintiffs against 
the loss, which they had incurred. 

The Plaintiffs in the alternative based 
their case on a breach of the contract and 
claimed the said sum as the difference 
between the contract price ahd the 
market price. ^ 

Several defences were raised r but, as 
already stated, the one, which succeeded, 
was that the clause ”■ F, Q, B. New 
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York ” was a condition of the contract, 
that it had not been performed and that 
the Defendants were entitled to refuse 
to accept -he draft and the goods. 

This was the only point argued in the 

Court of Appeal. ^ 

The first ground, on which the learned 
Counsel for the Plaintiffs relied, was 
that there was no express direction to the 
Plaintiffs to ship from New York. The 
argument was that the phrase “ F. 0. B. 
New York ” referred to the price only ; 
that the Plaintiffs had to obtain the best 
prevailing price, which was to be an in- 
clusive price F. O. B.*New York, and that 
the Plaintiffs canied out the Defendants’ 
iiiatructions in this respect. 

I am unable to ac'cept this argument. 
It is contrary to the natural meaning of 
the clauses in the document, which con- 
tained the Defendants’ instructions and' 
which has been called the “ indent.” 

The instructions were to ship the goods 
on account of the Defendants and at theif 
risk. 

The phrase ‘‘ F. *0. B. New York ” is 
the only direction as to the place or mode 
of shipment. 

The phrase follows immediately after 
the clause ” Fill at Manufacturers’ best 
prevailing prices,” but “ F. O. B. New 
York ” is printed in a separate line and 
as a separate sentence. 

In my judgment the indent did contain 
express instructions to sliip at New York. 

The second point urged by the learned 
Counsel for the Plaintiffs was that there 
was a doubt as to the meaning of the in- 
struotions contained in the ” indent,” 
that the instructions were susceptible of 
t\n} different meanings, that the Plain- 
tiffs had bond fide adopted one of them 
and had acted upon it, and consequently 
the Defendants could not repudiate the 
Ptiintiffs’ act as unauthoriao.d. 


Beliance was placed upon the judgment 
of Lord Chelmsford in the House of 
Lords in Ireland v. Devinqstone (1). 

It was argued that the Plaintiffs were 
directed to shin the goods ‘‘ soonest,” 
which means as soon &§ possible, and that 
as they could not ship them at New York 
without great delay » the Plaintiffs weie 
entitled to ‘ship the goods at Montreal 
with a view to exporting the goods os soon 
as possible. 

Again I am unable to accept this argu- 
ment. In my judgment the clause ” F. 
O. B. New York ” contains the directions 
as to shipment, aiidthe instructions were 
that tlie Plaintiffs were to ship the goods 
as soon as jx)ssible at New York. In my 
opinion the language used in the indent 
is not susceptible of the meaning which 
the Plaintiff's seek to place unon it. 

The third point mged by the learned 
Counsel for the Plaintiffs was that as 
the Plaintiffs were prevented from ship- 
ping at New York by the congestion at 
New York and the embargo placed by the 
Railway Companies on consignments 
from Chicago to New York, the Plain- 
tiffs were bound to do the best they could 
and ship the goods as soon as possible at 
another port : and that thev adopted the 
best possible course bv arranging for the 
goods to be sent vid Montreal. 

It was argued that an emergency had 
arisen within the meaning of sec. 189 of 
the Indian Contract Act, and that the 
Plaintiffs had authority to ship tlie goods 
at Montreal, as it was an act which a 
man of ordinary prudence would have 
done in bis own case dnder similar cir- 
cumstances. * 

This argument cannot succeed; for, in 
my opinion, it cannot reasonuhly be said 
that such an emergency had arisen as 

(1) L. R. 6 B. & I. A. 0. 890 at 'pp. 410 a&d 
417 (1871). 
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authorised the Plaintiffs to act contrary 
to the express instructions of the Defen- 
dants. * 

It was not suggested that the Plaintiffs 
were unable to communicate with the 
Defendants and obtain their instructions 
as to the course to be adopted in view of 
the difficulty which had arisen with re- 
gard to the shipment of the gbods at New 
york. The Plaintiffs had agents in Cal- 
cutta : there was nothing to prevent the 
Plaintiffs cabling or communicating other- 
wise with their agents or with the Defen- 
dants and obtaining the instructions of 
the Defendants. * 

It was not as if a sudden emergency 
had arisen, the evidence shows that the 
congestion at New York extended over 
some months and it must have been w'ell- 
known to the Plaintiffs that there would 
be a difficulty in shipping at New York 
when the consignment was ready. 

Sven when the consignment was ready 
for shipment and when Messrs. Stein & 
Co. were asking for shipping instructions, 
the Plaintiffs could have communicated 
with the Defendants and obtained their 
instructions. 

In my judgment it was obviously the, 
duty of the Plaintiffs, having regard to 
the difficulty as to the shipment at New 
York, to communicate either directly, or 
through their agents in Calcutta, with the 
Defendants and obtain their instructions. 

This they did not do, but they acted 
without instructions and thereby took the 
risk of the goods being rejected by the 
Defendants. 

The fourth point 'urged on behalf of the 
Plaintiffs whs, in my opinion, the most 
iao^rtant one. 

It was argtted that the contract was one 
between principals and agents, that the 
o^rOBe/* p. O, B. New York ” was not a 
p(Miiion which went to the .root of the 


contract, that the Plaintiffs had substan- 
tially carried out the instructions o<m- 
tained in the indent, and that the failure 
to ship the goods at New York was 
merely a breach of the oontijact which 
sounded in damages and did not entitle 
the Defendants to refuse to accept the 
documents or the goods. 

It was not disputed that if the contract 
were treated as a contract between the 
Plaintafi's as vendors and the Defend- 
ants as vendees, the breach of the provi- 
sion to ship at New York would entitle 
the Defendants to reject the goods. 

It was argued on ‘behalf of the Defen- 
dants that the contract in this case was 
one between vendor and purcliaser and 
reliance was placed upon the opinion of 
Blackburn, J., in Ireland v. Levingstone 
( 1 ). 

The teamed Judge pointed out that 
although the legal effect of the transaction 
between a commission merchant, such as 
tjie Plaintiffs, and the consignee who has 
given him the order, is a contract of sale 
passing the property from one to the other, 
there was also a contract of agency be- 
tween the parties. 

This being the nature of the contract, 
the question which arises is whether the 
parties intended that shipment at New 
York should be a condition precedent to 
the Defendants’ liabilitv under the con- 
tract to indemnify the Plaintiffs, or whe- 
ther it was a stipulation, the breach of 
which would merdly give rise to a (daim 
for damages or Compensations for any loss 
sustained by the Defendants by reason of 
such breach. 

The oontraot was a mercantile ooniract, 
and it must be assumed that the parties, 
being mercantile men, did not inswt the 
stipulation as to shipment at New ¥<»k, 

(1) L. B. 5 II. a I. A. 0, 8W at w, 4M and 
4090871 % 
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unless some value or importance was 
attached thereto, and having regard to the 
na^ui% of the cmitract and the epecifio in* 
structions contained therein that the ship- 
ment was to he at New York, in my judg- 
ment this stipulation must be regarded as 
one which went to the root of the contract 
and which must be performed before the 
Plaintiffs could claim indemnity from 
the Defendants. 

No information was forthcoming as to 
whether the shipment at Montreal instead 
of at New York would have involve<l the 
Defendants in the payment of a higher 
freight or a higher rate of insurance, if 
they had accepted the jfoods. 

But in my judgment it would not be 
right for the Court to reject the Defend- 
ants’ contention by reason of the absence 
of such evidence : in my opinion it is im- 
material to enquire into such a question, 
when once the concKision is arrived at 
that the stipulation that the shipment 
should be at New York was of the essence 
of the contract and was one which the 
Plaintiffs were bqund to T>erform before 
they could claim indemnity from the De- 
fendants. 

No doubt the employer of an agent is 
bound to indemnify him against tlie conse- 
quences of all lawful acts done by such 
agent in the exercise of the authority con- 
ferred upon him. 

As I have come to the conclusion that 
the shipment of the goods at Montreal in- 
stead of at New York was not in the exer- 
cise of any authority conferred upon the 
Plaintiffs by the Defendants, and, as the 
stipulation as to the shipment was in my 
opinion of*the essence of the contract, it 
follows that the Plaintiffs were not en- 
titled to be indemnified by the Defend- 
ants. 

The Plaintiff’ claim for damages based 
upon the difference between the contract 


price and the market price fails for the 
same reasons. 

The result, therefore, is that this ap- 
peal must be dismissed with costs. 

Rankin, J.-— I agree. 

I think that the simulation “ F. 0. B. 
New York ” was an essential part of the 
order. It has been contended before us 
that even if that be so and even if there 
be no sufficient jsxcuse on the part of the 
agent for varying the ix)rt of shipment, 
nevertheless the agent has nart performed 
the duties which he undertook by the con- 
tract of agencv. and, therefore, the 
stipulation as to port of shipment cannot 
be regarded as sonietliinp- ivhieli disentitles 
him altogether to liis indeniiiitv. hut 
must be regarded as something vvhieh at 
the worst entitles the principal to make 
some deduction corresponding to the 
amount of damage which he has suffered. 
I desire to point out tliat as I read the 
case of Ireland v. Levingstone (1), it is a 
conclusive authority against such a con- 
tention. The contract there as here had 
to be regarded, particularly in its early 
stages, as a contract of agency. The con- 
tract in that case w'as ambiguous and 
much difference of opinion took place as 
to whether the instructions required that 
there should be not less than 450 tons, 
that there should be one ship, one port 
and one bulk. On that question the 
learned Judges differed, bu^ I -do not un- 
derstand that any learned Judge took the 
view that if the Defendants’ view was 
right as to the meaning of his order he 
could possibly be held bound to accept a 
cargo by two ships if he had really stipulat- 
ed for one, to accept a cargA of less than 
450 tons if he had really stipulated ip spch 
w way as to require 460 tona in any event, 
or if there was any other material discre- 
pancy between the order and the perform- 
(1) L. B. 6 H. A I, A. Q. sms (1871). 
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ance in an essential particular. It appears 
to me that these contracts have to be 
looked at not merel^r as contracts involv’- 
ing the general principle of indemnity but 
as contracts with resiDect to which there 
is a particular arra^ngement between the 
parties as to the time when and the condi- 
tions upon which the -agent shall get both 
his indemnity and his coihmission. I 
cannot help feelin^r that* men of business 
would never employ the services of a 
commission mercliant abroad if they w^ere 
told that BO lorn? as the commission mer- 
chant did his best for them, they w'ero 
obliged to take goochs oven if they w^ere 
contrary to the c’onditions of the contract. 
For these reasons it does not seem to me 
that the result in this case is different, 
even when the agency feature of the con- 
tract is considered, from wduit it w’ould 
have been if it had been a mere contract of 
sale between the parties. 

I agree, therefore, tliat the ap])enl 
should fail. 

Messrs, Kestevan Goodinq d: Co., 
Solicitors for the PlaintilTs-Appellants. 

Mr. P. L. De, Solicitor for tlie Defend- 
ants-Pespondents. 

P. D. A appeal dismissed. 


(CIVIL APPELLATE JURISDICTION.] 
Appeal from Appellate Deobkb 
No. 2431 OF 1921. 

»AFAR Ai,i Mea, 
Defendant, Appellant, 

V. 

Abdul Rashid Khan 
. and ors., Plaintiffs, 
Respondents. 

Pennetnent teTiancy, under the law at it etood 
before the paeehig of the Trantfer of Property Act 
{IV of 1882), if traneferable and when—Cuitom— 
Standing by. 

'A permanent tenancy created before the 


Walmnlit, J. 
MOEKiUI, J. 

1921, 

Heard, 

<1, April. 
Judgment, 

11, A^ril, 


passing of the Transfer of Property Act, 
for the purpose of habitation, is not trans- 
ferable, except by custom or express con- 
tract to that effect or unless puoca build- 
ings have been allowed to be erected 
thereon by the landlord. 

Banee Madhab Baneejee v. Joy 
Krishna Mhkherji (1) explained. 

Nabu Mandal V. Cholim Mulliok (2) 
and Hanuman Prosad Singh v. Deo 
Charan Singh (3) followed. 

Ambtka Prosad Singh v. Baldeo T;AL 
(4), Shun ]\1ohan Banerji v. Ra,i Krishna 
Grose (5), Habinath Karmakab v. Raj 
CHANDRA Karmakab (7) and Madhah 
Chandra Pal v. Br.ioy Chand Mahtab (8) 
referred to. 

Madihjsldan Skn v. Kamint Kanta Sen 
(9) and Ram Charan v. Hari Charan (IOj 
distinguished. 

This was an appeal preferred on the 
11th of November 1921 against the decree 
of tlie Subordinate Judge of Zillah Noa- 
K'liali (Moulavi Abdul Kbnleque), dated the 
25th of June 4921, affirming the decree of 
the Munsif, 3rd Court at Sudharam (Babu 
Dwijendra Nath Pal), dated the 14th of 
March 1919. 

The facts of the case will appear from 
the judgment. 

Dr. Sarat Chandra Basak and Babu 
Bepin Chandra Bose and M. Nural Hug 
for the Appellant. 

Dr. Dwarkanath Mitter and Babu Nara- 
yan Chandra Kar for the Respondents. 

(1) 13 W. E. 496 i 7 B. L. R. 162 (1869). 

(2) I. L. R. 25 Oal. 896 : 8. c. 2 0. W. N. 406 
(F. B.) (1898). 

(3) 7 0. L. 3. 309 (1908). . 

(4) 20 0. W. N. 1113 (1916). 

(6) 26 0. W. N. 420 (1920). 

(7) 2 C. W. N. 122 (1897). 

(8) 4 0. W. N. 674 (1900). 

(9) I. L. B. 82 Cid. 1028; f. c. 9 0. W. N. 
896 (1906). 

(10) 7 0.L,J.107 a906). 
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The Judgment op the Court was as 
follows : — 

Walmsley, J. — This appeal is preferred 
by the principal Defendant No. 1. It 
arises from a suit instituted for the purpose 
of recovering possession of a» niece of land 
within the Municipal limits of Noakhali. 

The Plaintiff’s case is that his predeces- 
Bor-in-interest Mahomed Israil, as owner 
of the superior interest, described as raiyati 
interest, created an osat raiyati in respect 
of the land in favour of Ramjan Ali and 
Asraf Ali the year 1287, that Defend- 
ants Nos. 2-6 are the desperidants of Kara- 
jan, and Defendant No. 7 of Asraf Ali, that 
Defendant No. 1 boiicfht tho rights of 
Ramjan’s heirs and Defendant No. 8 the 
rights of Asraf’s heir, that Defendants 
Nos. 2 to 8 have abandoned and that the 
first Defendant, now the Appellant, the 
purchaser from Ramjan’s descendants is in 
possession. The Plaintiff fiuther alleges 
that the osat raiyati was created for the 
purpose of habitation, and that the kabu- 
liyat executed by the original lessees Eam- 
jan Ali and Asraf AU contained a stipula- 
tion to the effect that the lessees should 
not have the right of transfer. He also 
says that there is no local custom sanction- 
ing the transferability of such interests. 
On the double ground that the original 
lease forbade transfers, and that there is 
no local! custom in Defendant’s favour, he 
seeks to recover khas possession. Both the 
Courts below have decreed the Plaintiff’s 
suit. 

Their finding in regard to the Plaintiff’s 
interest has not been challenged before us. 
The only question for decision is whether 
the interest created in favour of Ramjan 
Ali asid Asrtrf could be transferred by sale. 

It is eonoeded that the kabuliyat exe- 
cuted by. Ramjan Ali and Asraf Ali was 
eseoujlieid before eitlier the Transfer of Pro- 


perty Act or the Bengal Tenancy Act 
came into force. 

So far as the stipulation against transfer 
is concerned defective drafting makes it 
impossible for the landlord to succeed 
merely on the basis of thjJt stipulation be- 
cause the document did not go on to give 
the landlord the right of re-entry in the 
event of a transfer. 

The position then Is this ; Bv the terms 
of the kabuliyat the tenancy was meant to 
be heritable, and it has in fact passed from 
father to son. It was also created for the 
purpose of habitation, and has, appar- 
ently, been used for ‘that purjiose. There 
is no suggestion, however, that any pucca 
buildings have been erected on the land. 
The document creating tlie tenancy did not 
confer upon the lessees the right of trans- 
fer, and the Defendant has not proved any 
fiocal custom in favour of the right to 
transfer. On the contrary such evidence, 
as there is, is against the Defendant, for a 
judgment of this Court in Second Appeal 
No. 2192 of 1917 has been put in to shdw 
that a custom against transfer has been 
recognised in regard to a tenancy just out- 
side the Municipal limits. 

The question for our decision therefore 
is whether a permanent tenancy created 
before the passing of the Transfer of Pro- 
perty Act, for the purpose of habitation, 
can be transferred, when puexa bmldings 
have not been erected on the land leased, 
when the document creating the tenancy 
does not confer upon the lessee tjie right 
to transfer and when there is no evidence 
of a local custom in favour of such a trans- 
fer. ^ 

The Courts below have answered the 
question in the negative and I think 
rightly. 

It is true that there is a far reaching 
remark by Sir Bamea Peacock, C. J.i in 
the case of Banee Ma^huh Bdneriee v. Joy 

85 
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Krishna Mukherji (1), but it was really an 
obiter dictum, for the ratio decidendi of 
that case was the* existence of a local cus- 
tom in favour of transfer and there was 
the ru»'lVpr fact that the landlord had 
njh^wel micca biwldinp?. to be erected. Tn 
the aborlive reference to a .Pull Bench 
made bv Rampini,*J., in the case of Nabu 
Mandal v. ChoHm Mulliel(*(2) , the learned 
Judge gave a lenp[thy ‘review of the autho- 
rities on the subject. The .same Judpe was 
a member of the Bench which decided 
the case of Hanuinan Prasad SUngh v. Deo 
Charan Singh (3) and the finding; was that 
tenancies created bdfofe the passing of the 
Transfer of Property Act for the purjw.so 
of habitation were iiot ordinarily transfer- 
able. The same view was taken by Mac- 
lean, C. J., and Mitra, J. , in S. A. 
Nos. 8-39, 448. 449, 450 of 1903 decided on 
3rd April 1905. This view has also been" 
taken bv the Patna High Court in the case 
of Ambika Prosad Singh v. Baldeo Lat (1) 
and it has been expressed still more re-, 
cently by a Bench of this Court in the casi' 
of Sulin Mohan Bancrji v. Raj Krishna 
'Qhose (5). It appears to me therefore 
that the princijde to which the Courts be- 
low have given effect is well established., 
Accordingly I hold that this appeal must 
be dismissed with costs. 

Mukerji, j. — T here is nn(|uestionabIy .a 
certain amount of conflict of judicial opi- 
nion as to whether tenancies of non-agi'i- 
cultural or homestead lands created before, 
the flfransfer of Property Act are transfer- 
able or not, but this diversity is attribut- 
able to the differing circumstances of the 
particular cases fo which such opinion has 
been proliounced. Cases in which the 

(1) 12 W. R. 495 ; 7 B. L. R. 162 (1869). 

(2) L. B. 25 Cal. 896 ■■ s. c. 2 0. W. N. 

405 (P. B.) U898). 

(3) 7 C. L. J. 309 (1903). 

(4) 20 0. W.N. 1118(1916). 

(6) 26 0, W, N, 420 (1920), 
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land was used for agricultural purposes, or 
in which the tenancy, though for residen- 
tial purposes, was a yearly one. or in 
which the tenant was a tonant-at-will 
afford us little help. The question, how- 
ever, being aq to what was the law as to 
transferability or otherwise of a tenancy 
in respect of homestead land as it stood 
before the Transfer of Property Act came 
into existence, the statement of the said 
law a.s contained in the decisions of learned 
Judges w'ould help us in the investigation. 
An examination of the authorities would 
show that the tendenev of these decisions 
has been to establish that with regard to 
tenancies of homestead land created before 
the Transfer of Property Act, in the ab- 
sence of a custom to the contrary, these 
tenancies were non-traneferable. 

The correctness of the dictum of Sir 
Barnes Peacock, C. J., in the case of 
Banee Madhab v. Joy Krishna (1), a dic- 
tum which was quoted with ap])roval by 
Ainslie, J., in the case of Durga Proshad 
Missir v. Brindaban Sukul (G), has been 
doubted in later dfecisions. See the re- 
ference and judgment of Eampini, J., in 
Nabu Mandal v. Cholim Mullick (2), 
where the previous authorities were fully 
reviewed. That learned Judge at p. 907 
of the report obseiwed as follows : — “ Any- 
how, there was no law before the passing 
of the Transfer of Property Act which 
made a lease of home, stead land transfer- 
able otherwise than by custom.” In the 
case of Harinath Karniakar v. Raj Chan- 
dra Karmakar (7), Rampini, J,, observed, 
inspite of the broad i)roposition of Sir 
Barnes Peacock, C. J., referred to above, 
that the effect of the decision in the case 

(1) 12 W. E. 495 ; 7 B. L. E. 162 (1869). 

(.') 1. 1, E. 26 Cal. 896 : 8. c. 2 0. W, N. 

405 (P. B.) (1898). 

(6) 15 W. E. 274; 7 B. L. R. 169 (1871). 

(7) 2 C, W. N, 122 (1897), 
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of Banee Madhab v. Joy Krishna (1) was 
to lay down that previous to the passing of 
the Transfer of Property Act non-agricul- 
tural lands might or might not have been 
assignable. In the case of Madhab Chan- 
dra Pal V. Bejoy Chand Mahtab (8) in 
which the tenancy waa ift respect of a 
tank and. a small piece of bastu land, 
Rampini and Wilkins, JJ., observed as 
follows : — “ On the contrary we think that 
before the Transfer of Property Act was 
passed there was no distinction between 
agricultural and non-agricultural ten- 
ancies.” The cases of Madhusud-an Sen 
V. Kamini Kanta Sen (9) and Bam Charan 
V. Hari Charan (10) need not be dis- 
cussed as they related to yearly tenancies, 
nor the case of Heramoti v. Annoda 
Prosad Chose (11) in which the finding ol 
fact was that the tenancy wa.s of a non- 
permanent cliaracter. In the case of 
Hanuman Prosad v. Deo Charan Sinyh 

(8), Rampini and Pargiter, JJ., observed 
at p. 311 of the report as follows : — ” As 
for the second plea, the learned pleader 
for the Respondent relies upon the cases 
of Banee Madhab Banerjee v. Joy Krishna 
Mukherji (1) and Durga Proshad Missir v. 
Brindaban Sukul (6). It is unnecessary 
to say much with regard to those cases be- 
cause they have been considered and dis- 
cussed and distinguished in the case of 
Nabu Mandal v. Cholim Mullick (2). It 
is pointed out in this case that the ratio 
decidendi of the two former cases was that 
in them there was proof of a custom of 

(1) 12 W. B. 496 ; 7 B. L. R. 162 (1869). 

(2) I. L. E. 26 Oal. 896 ; 8. o. 2 0. W. N. 

406 (F. B.) (1898). 

(8) 7 0. B. J. 809 (lfl03). 

(8) 15 W. B. 274 ; 7 B. L. B. 169 (1871). 

(8) 4 0. W. N. 674 (1900). 

(9) I.L,E.82 0al. 1023; s. c. 9 0. W. N. 

896 (1606). 

(10) 7 0. L. J. 107 afl08). 

(ID 7 0. L. X. 668 (1008). 


Iransferability. This case of Nabu Man- 
dal V. Cholim Mullick (2) has been follow- 
ed in another case, namely, that of Hari- 
nath Karmakar v. Raj Chandra Karma- 
kar (7), and the learned pleader for the 
Respondent has not shown us any reason 
why we should not folldw it as has fre- 
quently been done.” In S. A. Nos. 339, 
448, 449 and ^50 of 1903 decided on the 
3rd April 1905, Mitra, J., observed : “ It 
is well-known that'in this country before 
that Act (meaning the Transfer of Pro- 
perty Act) came into operation, no ten- 
ancy, whether of homestead or agricultural 
lands, was transferable except by custom 
or usage.” In Ambika Prosad Singh v. 
Baldeo Lai (4), Mullick and Kingsford, 
JJ. , held that ‘‘ with rci^ard to tenancies 
of homestead land created before the 
Transfer of l^roperty Act, the tendency of 
judicial decision has been to establish that 
in the absence of evidence to the con- 
trary, the burden of proof being upon the 
tenant, these tenancies are non-transfer- 
able, and that the only exception to the 
above rule is when there has been ' an 
erection of pucca buildings or a standing 
by on the part of the landlord while the 
tenant spends a large sum of money upon 
the land.” The same view is emphasis- 
ed in tile case of Sulin Mohan Banerji v. 
Raj Krishna Chose (5) and a distinction is 
made between tenancies of homestead 
land and those for the purpose of resi- 
dence, in the sense of living upon the 
land— tenancies for which purpose may 
be assignable if there is evidence of pMCCO 
buildings or substantial structures having 
been erected or largp sums of money 
having been spent with the^ landlord 

(2) 1 . L. R.26 Cal. 896 ; 8. C. 2 C. W. N. 

406 iP. B.) (1898). ♦ 

(4) 20 0. W. N. 1113 (1916). 

(6) 26 0. W. N. 420 (1920). 

(7) 2 C. W. N. 122 ( 16 e 7 )« 
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standinp by as was the case in some of 
the cases referred to above. 

In the present case none of the excep- 
tional circumstances having been found 
or proved tV»P, view taken by the learned 
Subordinate Judge seeins to be right and 
I therefore agree that tlie appeal must be 
dismissed with costs. 

S. N. B. 


[OBIMIKAL RBVrSIONAL JORTSDIGTION.] 
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Judgment, 

25, October, 


Qdnananda Dhone, 
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Santi Prokash 
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Criminal Procedure Code (Act V of 1898), sec. 
18t, sub-sec 2), secs 179 177— Indian Penal Code 
(Act XLV of 1860), sec Criminal breach o) 
trust-^ Venue J(yr trial where accused liable to render 
accounts at a particular place but fails to do so— 
Loss how far an ingredient of the offence— Offence 
of criminal breach oj trust, when may be said tec 
be committed Necessity of proof of overt act of 
accUiSed showing dishonesty— Scope of sec 181, sub- 
sec, 2 ', Cr. P. C, 

The case for the prosecution was that 
the complainant entrusted certain articles 
to the accused in Calcutta qwinof him in- 
structions to sell them if he obtained fair 
price for them and to remit the amount 
to Madhupur where the complainant Imd 
gone anrf also to adjust the account of 
Burdwan on complainant's return to that 
place, t\ai the accused sold the articles in 
Calcutta, remitted a part of the sale pro- 
ceeds to Madhupur and when the time 
came for adjusting the accounts submitted 
a false hccount instead of paying in the 
balance of the sale proceeds. The ac- 
cused wah prosecuted on a charge of cri- 
minal breach of trust hi the Court of the 
Magistrate af Burdwan and was discharg- 


ed on the ground that the Court there had 
no jurisdiction to try the case : 

Held — That the Magistrate at Burdwan 
had jurisdiction to try the case. 

Criminal breach of trust is not an 
offence which counts as one of its factors 
the loss^ that is, the consequence of the 
act. It is the act itself which in law 
amounts to the offence. The jurisdiction 
of a Court to try an offence of criminal 
misappropriation or breach of trust is 
governed by sec, 181 , sub-sec. (2) and not 
sec. 179 of the Criminal Procedure Code. 

Under sub-sec. (2), sec. 181, Or, P. C., 
an offence of criminal breach of trust 
may be enquired into or tried hi a Court 
within the local limits of whose jurisdic- 
tion (a) any part of the property which 
forms the subicct of the offence was re- 
ceived or (b) retained by the accused per- 
son or (c) the offence was committed. If 
the property which forms the subject- 
matter of the offence or any part of it was 
received by the accused at a particular 
place, the Court ha/uinq local jurisdiction 
over the place will, have jurisdiction to 
deal with the offence; so also as to the 
place where the propertu or any part of it 
was retained by the accused. The Court 
within the local limits of whose jurisdic- 
tion the offence was committed will also 
have jurisdiction . 

The place where the offence is eotn- 
mitted is where there has been misappTo^ 
priation nr conversion or user or disposal 
of the propertif or where the accused wil- 
fully suffers any other person to use or dis* 
pose of the property. 

In cases where by reason of the secrecy 
observed by the accused, the manner, 
point of time and place where ihe 
misappropriation^ conversion, user, dis- 
posal or sufferance takes place is a 
matter within the special kncicledge 
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of the accused himself, the overt act 
of the accused showing his dishonesty 
is essentially necessary to be proved to 
establish the offence, and till the time 
arrives when that act is done it cannot be 
said with certainty that the offence was 
committed, • 

Where the accused is under liability to 
tender accounts at a particular place and 
fails to do so by reason of having com- 
mitted an offence of criminal breach of 
trust which is alleged a-gainst him, the 
Court within the local limits of whose 
jurisdiction that place is situate may in- 
quire into and try the offence under the 
provisions of sec. 181, sub-sec. (2), Cr. 
P. C. 

Tins was a Rule f^niulcd on tlie 15tli 
July 1924 af^ainst the order of the Sessions 
Judge of Burdwan (A. Ahmed, EsqA, 
directing a further in<juiry, dated the 8th 
July 1924, passed on an a|)i)lication for 
revision of an order of the Deputy Magis- 
trate of Burdv.'an (Balm Subodh Kumar 
Ghose), dated the 23rd May 1924, dis- 
charging the accused under sec. 253, t'r. 
P. C., on the question of jurisdiction. 

The facts of the case will sufficiently 
appear from the judgment of the Sessions 
J udgo which is set out below ; — 

“ The complainant brought this case un- 
der sec. 406, I, P. C., against the accused 
on the allegation that he had entrusted 
him with all the moveables of his rented 
house in Calcutta Avith instructions to 
sell them if he obtained fair price for them 
ae he had to leave Calcutta ail on a sudden 
and to remit the sale proceeds to Madhu- 
pur and that for all the monies received 
the accused was to account for at Burd- 
wan on ocHupdainaoit’s return. The ac- 
cused sold away all the properties at Cal- 
cutta and it is alleged that the accused 
committed criminal breach of trust Avith 
I’espect to a portion of the sale pupceeds of 


the said property which Avas detected after 
the submissions of the accounts at Burd- 
wan. 

The question is whether tlu* accused 

can be tried in the Burdwan Court 

It has been held by the learned lower 
Court that the Courts in Burdwan have 
no jurisdiction to try the case as the en- 
trustment wa^ made at Calcutta and the 
subject-matter of the offence AV'as received 
in Calcutta. But tlie learned lower Court 
in the earlier part of its judgment states 
that it ap]>oars from the evidence on re- 
cord that the accused was to render ac- 
counts of the sale propecds of the properly 
at Burdwan. The accused submitted ac- 
counts in Aswin 1330 B. R. and it was 
detected by the complainant in Agra- 
hayan or Huns 1330 B. S., that the ac- 
count submitted was false and that the 
^accused Jiercby inisa])pro])iiated a portiou 
of the sale juAiceeAls. Such being the case 
1 hold tliat the decision in Abdul Latiff 
Ymuff V. .1 hu Mahamad Kassim (2) 
•fully governs the present case. , 

In this view of the case it must be held 
that the Courts in Burdwan have juris- 
diction to try this case. The order of dis- 
charge is hereby set aside and a further 
ciPjuii'y is directed into the matter.” 

Bahu'Probodh Chandra Chatterjee for 
the Petitioner. 

Babu Bankim Chandra Muhherjee for 
the Opposite Party. 

The .lunctMENT of the -Court vraa aa 
follow* ’ 

Mukeeji, J. — Sec. 177, Cr. P. C., lays 
down the general law aa to the venue of 
an inquiry or trial : it says that every 
offence shall ordinarily be inquired into and 
tried by a Court within the local limits of 
whose jurisdiction it was committed. 
Sec, 179, Cr, P. C., lays down that when 
(9) 26 C. W, Na76 
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a Iverson is accused of the commission of 
any offence by reason of anything whicii 
has been done, and of any consequence 
which has ensued, such offence may be in- 
qnire<l into or tried by a Court within tbe 
local limits of wjiose jurisdiclion any such 
thing has been done or any snch conse- 
guonce has ensued. Sec. 181, sub-sec. 
(2) says that the offence €)f criminal mis- 
appropriation or of, criminal breach of 
trust may be inquired into or tried by a 
Court within tbe local limits of whose 
jurisdiction any part of the property 
which is the subject of the offence was re- 
ceived or retained ‘by. the accused person 
or the offence was committed. 

In the case of Simhnrhnlaw- v. Eni- 
peror (1), it was held by Ibis Court, on i 
careful review of tbe decisions of the 
different High Couits in tl'is country, that 
the jurisdiction of a Court to try an 
offence of criminal inisajipropriation or 
breach of trust is governed by sec. 181, 
Bub-sec. (2) and not sec. 179 of 
the Criminal Procedure Code; and 
that loss, though a normal result, 
is not an ingredient of the offence 
of criminal misappropriation or breach of 
trust and not therefore a consequence 
w'ithiu tbe meaning of sec. 179. In a 
later case, namely, that of Abdul Laii^ 
Yusuff V. Abu Mahamad Kassiin (2) in 
which a firm carrying on business in Cal- 
cutta employed the accused as agent at 
Singapore and prosecuted him in Calcutta 
for criminal breach of trust in respect of 
monies* received at Singapore for which 
he was to render accounts in Calcutta, it 
was held by this Court that the Court in 
Calcuttik had jurisdiclion to deal with the 
offence. To this later decision one of the 
Judges in the earlier case referred to 

(1) I. L. B. 44 Oai. 912, g. c. 21 0. W. N. 

573 ( 1916 ). 

26 O. W. N. 176 ae2l). 


above was also a par?y. This later deci- 
sion professed to distinguish the case of 
Simhachalam v. Emperor (1) in these 
words : ‘ ‘ But here the further case of the 
prosecution was that for all monies receiv- 
ed the accused was to account at Calcutta. 
Thus the deefsion directly in point is that 
in Colville v. Kristo Kishore (3). Follow- 
ing that decision we must hold that on 
the allegations made the Courts in Cal- 
cutta have jurisdiction.” 

In the present case the trial Court was 
of opinion that it had no jurisdiction in 
view of the decision in the cdse of Simha- 
ehalam, v. Empexor (1) and in that view 
it discharged the accused on the ground 
that the offence was triable in Calcutta, 
and not at Burdwan ; while the learned 
Sessioiis Judge on an application made to 
him ag.ninst the said order of discharge 
held that the Court at Burdwan had iuris- 
diction as w'ell in view of the decision in 
the case of Abdul Latiff Yusuff y. Abu 
Mahamad Kassim (2). 

Before proceeding to examine the facts 
of the present case, it is perhaps desirable 
to discuss the effect of the said two deci- 
sions and to find out the principles on 
which they proceed in order to ascertain 
what is the true rule applicable to a ca.se 
of criminal breach of trust which the 
offence charged in the nresent case 
amounts to. 

Criminal breach of trust is not an 
offence which counts as one of its factors 
the loss that is the consequence of the act. 
It is the act itself, which in law, amounts 
to tbe offence. I am therefore in entire 
accord with tbe decision in tbe case of 
Simhachalam v. Emperof (1) and am 

0) I. L. B. 44 Oal. eUi b. c. 21 0 W. K.B7S 
a916). 

(2) 26 0. W. N. 176 (1021). 

(8) I. L. B. 26 Oal. ?46t s. 0. 8 0. W. N. 698 
(1899). 
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clearly of opinion that sec. 179, Cr. P. G., 
has no application to a case of criminal 
breach of trust. The rule is to be found 
in sec. 177, Cr. P. C., which lays down 
the general law and wdiich aefain has been 
rof)oated in and made a pftrt^ of the special 
provisions contained in sec. 181, sub-sec. 
(S), Cr. P. C. 

Accordinfr to the last mentioned provi- 
sion of the law, an offence of criminal 
breach of trust may be enquired into or 
tried in a Court within tlie local limits of 
whose jurisdiction, (a) any part of the 
propel ty which forms the subject of the 
offence was received or (b) retained by the 
accused person or (c) the offence was com- 
mitted. It will be seen that the last part 
of the sub-section only repeats sec. 177 
which is the general law and in view of 
the provisions contained in sec. 177 the 
last part of sec. 181. sub-sec. (2) seems to 
be superfluous. The above tliree consi- 
derations therefore in my opinion deter- 
mine the forum in respect of an offence of 
criminal breach of trust, and tlicy. in my 
opinion, are the only mo iters lo be consi- 
dered in this connection . 

It is clear therefore that if the property 
which forms the subiect-nvatter of the 
offence or any part of it wais received by 
the accused at a particular place, the Court 
having local jurisdiction over tlie place 
will have jurisdiction to deal wdth the 
offence ; so also as to the place wliere the 
property or any part of it w^as retained by 
the accused. The Court witliin the local 
limits of whose jurisdiction the offence 
was committed will also have furisdiction. 

Now, where is an offence of criminal 
breach of trust committed ? To determine 
this we have to examine the provisions of 
sec. 405 of the Indian Penal Code which 
defines the offence. The offence is com- 
plete when there is dishonest misappro- 
priation or conversion to one's own use or 


when there is dishonest user or disposal in 
violation of any direction of law prescrib- 
ing the mode in which the trust is to bo 
discharged or of any legal contract, 
express or implied, which the ac- 
cused has made touching the dis- 
charge of the trust, or when the accus- 
ed wilfully suffers any •other person to do 
so. The placo^ where the offence is com- 
mitted is where there has been misappro- 
priation or conversion or user or disposal 
of the property or where the accused wil- 
fully suffers any other perron to use or dis- 
pose of the property. In some cases, no 
doubt, the place where these acts arc 
committed can oasiiv be ascertained; 
wddle in by far a large majority of cases 
the dishonest intention of the accused is 
only patent on his lailnre to discharge the 
trust in accordance with the directions ot 
law or some legal contract, express or im- 
plied. It is true that it mav sometimes 
liappen that long before the time fixed for 
jibe accounting or payment the actual 
misappropriation has taken place, and 'the 
offence was complete at that point of time, 
but the prosecutor remains ignorant of il 
until such time as he finds that the accus- 
ed,fails to pay or to account. Indeed tliis 
must bctso in many cases for the offence 
necessarily involves secrecy and the exact 
manner, point of time or jilace where the 
misappropriation, conversion, user, dis- 
posal or sufferance takes place remains 
more often tliaii not, a matter within tlie 
special knowled^^e of the accused himself. 
Tn this class of cases the overt act of the 
accused showing his dishonesty is essen- 
tially necessary to be proved to establish 
the offence, and till the time arrives when 
that act is done it cannot be said with 
certainty that the offence was cbmmitted. 
A very common case of this kind is where 
the accused received the money for the 
prosecutor and fails to account for it. 
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Mere retention of the money would not 
necessarily raise , a presumption of dis- 
honest intention, but4t is only a step ii' 
that direction. If there is by law or con- 
tract a special place assigned for the keep- 
ing of the money%, the fact that it was not 
kept there may be some evidence of its 
dishonest use. But wher% no time is 
fixed for the payment of the money or 
where no place is assigned for the keeping 
thereof, the accused cannot be said io 
have committed the offence of criminiil 
breach of trust for merely mixing the (rust 
money with his own and using the funds 
promiscuously, for he is not necessaril} 
bound to ear-mark the identical coins or 
notes. In the case of Louis Edward 
Lanier v. The King (41, the Judiciali Com- 
mittee of the i’rivy Council very clearly 
pointed out the distinction in these words 
“ The mixture of the funds of another 
with one’s own funds may be in many 
cases natural and proper, in other ca^'s 
convenient but irregular, and in the 
third both irregular and criminal. '<* 
distinction between these cases re- 
quires to be treated with the greatest 

judicial care so as, while preserving tie 
amplest civil responsibility, to preve.ut 
the third or criminal category from being 
extended to mistaken, though convenient, 
acts.” Overt acts that are necessary to 
be proved in such cases may be of various 
kinds, e.g., retention for such a length 
of time as would justify the inference that 
the accused did not intend to pay at a 
failure to credit the receipts in the books, 
rendering a faJs§ account, failime to ac- 
count, f^lure to pay in the money m a^ 
cordance with the terms of the contract, 
and so on. Mr. Chatterjee has contend- 
ed that these overt acts are but evidence 
of the fact that the offence of criminal 
breach of trust has already been com- 
(4) [U14] A. 0. 331, 


H Nanlby. 

mitted by the accused, and from these acts 
his dishonesty may very well be inferred ; 
but that these acts are not essential in- 
gredients of the offence itself which must 
have been complete before the acts are 
done. There as, in my opinion consi- 
derable force in the contention ; but at the 
same time, looking to the words of seCk 
405, I. P. C., I am disposed to take the 
view tliat if there is a contract that the ac- 
cused is to render accounts at a particular 
place and fails to do so as a result of his 
criminal act in respect of the money, he 
can, without unduly stmining the language 
of the section, be* said to dishonestly use 
tlie money, at that place as well, in viola- 
tion of the express contract which he has 
made touching the discharge of the trust 
by which he came by the money, and so 
commits the offence of criminal breach of 
trii.st at tliat place also. 

Mr. Chatterjee has drawn our attention 
to the English law on the subject and has 
also relied iijxin the decision in the case 
of Abdul Latiff Yusujf v. Abu Mahamad 
Kassiin (21 referred to above. The com- 
mon law rule is that the proper venue for 
tlie trial of a crime is the area of jurisdic 
tion in which the place is where a crime 
was committed. If the crime is an act 
of omission the place where the crime is 
committed is the place where the act 
which is omitted ought to have been done, 
R. V. Milner (5). So in the case of an 
act of commission, such as embezzlement, 
when there is no evidence of embezzle- 
ment except non-accounting, the venue 
may be laid in the place where the non- 
accounting occurred ; but this does not 
apply where there is distinct evidence of 
misappropriation elsewhere, for then the 
offence is tried in either place, B. v. 

(2) 36 0, W. N. 176 aWl). 

(6) a Ow. A Kir. 810 (18«0. 
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Davidson and Gordon (6). It is interest- 
to note that the conclusions derived 
from a consideration of the Indian Statutes 
as discussed above, go the same way. As 
for the decision in the case of Ahdul Latiff 
Yusuff V. Abu Mohamad Kassim (2), it 
would be apparent from what *has been 
stated above that I agree in the principle 
which that decision purports to lay down. 
I desire, however, to say with all defer- 
ence to the learned Judges who decided 
that case that I am unable to agree in the 
reasons they have given for their deci- 
sion. The decision purports to follow the 
case of Colville v. Krista Kishore (3), 
which, as specifically pointed out in the 
case of Sirnhachalam v. Emperor (1), has 
no application to a case of criminal breach 
of trust, as the case related to one of 
cheating. Mr. Chatterjee has referred to 
a passage at page 747 of the report as lay- 
ing down certain general principles. I 
am unable to read that passage as apply- 
ing to any but an offence of cheating and 
to read into it a meaning that would 
apply to an offence of crijuinal breach of 
tnist. 

My conclusion therefore is that where 
the accused is under a liability to render 
accounts at a particular place and fails 
to do so by reason of having committed 
an offence of criminal breach of trust 
which is alleged against him, the Court 
within the local limits of whose jurisdic- 
tion that place is situate, may inquire 
[into and try the offence under the provi- 
I sions of sec. 181, sub-sec. (2), Cr. P. C. 

In the present case leaving out of ac- 
I count the variations which appear in the 

(1) I. L. R. 44 041. 912 at p. 916 ; s. o. 21 C. 

W.N. 673 (1916). 

(2) 26 0. W. N. 176 (1921). 

(3) T. L. B. 26 Oal. 746 : s. c. 3 0. W. N. 698 
(1899). 

(6) (1856) 7 Oox. .0. 0. 158, per Aldersoii B. 

' at p. 182. 


petition of coToplainant, the examination 
of the complainant on oath and the evi- 
dence adduced in the case, which may, 5f 
at all, affect the merits of the case and 
not the question of jurisdiction, the prose- 
cution story seems to be tt,tat the com- 
plainant entrusted the articles to the ac- 
cused in Calcutta, -giving him instruc- 
tions to sell them if he obtained fair price 
for them and to remit* the amount to 
Madhupur where the complainant had 
gone, and also to adjust the account at 
Burdwan on complainant’s return to that 
place, that the accused sold the articles in 
Calcutta, remitted a part bf the sale pro- 
ceeds to Madhupur, and when the time 
came for adjusting the accounts sub- 
mitted a false account instead of paying 
in the balance of the sale proceeds. The 
charge against the accused is that he com- 
mitted criminal breach of trust in respect 
of the balance of the sale proceeds. 

Applying the principles laid dowm above 
to the facts of the present case, I 
am of opinion that the learned Magistrate 
was wrong in holding that ho had no 
jurisdiction and in discharging the accused 
on that ground, and that the order of the 
learned Sessions Judge setting aside the 
said order of discharge and directing a 
further enquiry into the matter is a proper 
one. 

The Rule is accordingly discharged. 

SuHBAWABDy, J.— I agree. 

S. C. M. 


56 
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[Appeal from the Chief Court of 
Lower Burma.] 

Lord SaAw. • 

Lord Philltmorb. 

Lord Blanksburgh. 

Sib John Eyos. 

Lord Salvesen. 

1924, . 

Heard, 2.5 and 

28, January. 

Judgment, 

1, May. 

Partnerthip debt— Mortgage by one partner of 
his pivperties to secure debt, i/ extinguishes debt — 
Dissolution agreemen(,hetwecn partners— One part- 
ner taking over exclusive liability for debt, effect of 
—Right of other partner to indemnity— ^yhen and 
how enforcible— Right of released partner to recover 
from CO partner upon discharging debt - Contract to 
secure obligation to indemnify — Consideration. 

One of the partners of a firm, V . exe- 
cuted a mortgage of his properties to 
secure a partnership debt and a further 
advance to himself. This mortgage was 
held not to operate as a novation of the 
contract and an extinction of the debt. 
This was followed by a dissolution of the 
partnership by agreement between the 
partners under which A took over the 
above amongst other debts. The •creditor 
being no party to the agreement : 

Held — That the joint liability of both 
partners remained unaffected by the 
agreement, though as between the part- 
ners themselves, A became solely respon- 
*sible for the debt and V became entitled 
to* an indemnity from the latter against 
all liability in respect of it and he was en- 
titled to have that right of indemnity de- 
cloired and enforced (by an order on the 
other, for example, to pay off the debt) 
if the right was disputed or the obligation 
neglected. But V could not recover the 
debt from A unless and until he himself 
paid it. 


Subsequently A executed a mortgage in 
favour of S, who was benamdar for V, 
the consideration whereof was agreed to 
be paid to the creditor in part discharge 
of his debt. No money was in fact ad- 
vanced to A or paid to the creditor in pur- 
suance of the mortgage contract. 

HeM—That though there was consi- 
deration for the mortgage, which was in- 
tended to secure A’s liability to in- 
demnify V, in the circumstances no 
decree under secs. 86-90 of the Transfer 
of Property Act (now Or. 34 of the Civil 
Procedure Code) could be made on foot of 
the mortgage in favour of V against A. 

This was an appeal (No. 55 of 1922) 
from a decree, dated the 8'th March 1920, 
of the Chief Court of Lower Burma, re* 
versing a decree, dated the 2nd August 
1918, of tlie District Court of Myaungmya. 

The suit was instituted by P.V.D.V. 
Muthia Chetty — now represented by the 
Appellants — to recover the balance alleg-^ 
ed to be due to him under a mortgage exe- 
cuted by the Respondent on the 12th May 
1910 in favour of Sethuraman Chetty and 
assigned to hiha by Sethuraman. The 
Respondent in his written statement ad- 
mitted the execution of the mortgage deed 
but pleaded that there was no considera- 
tion f r the mortgage. On the 22nd August 
the District Judge passed a mortgage de- 
cree in the Plaintiff’s favour. He held 
that the burden of proving the non-reoi^^ 
of consideration lay upon the Respondent 
and that he had failed to discharge it. 

The Respondent appealed to the Chief 
Court of Lower Burma who found that no 
money was actually paid by the mortgagee 
at the time of the 'mortgage and that 
Sethuraman had never financed the Res- 
pondent. 

In their view the onus of proving con- 
sideration lay upon the Plaintiff and they 
held that the mortgage was void for want 


Vbbrappa Chetty 
and anr., Appellants, 

V. 

L. A. R. Aruna- 
• CHBLLAM Chetty, 
Respondent. 
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of consideration and reversed the decree 
of the District Court. 

The legal representatives of the Plain- 
tilf appealed to His Majesty in Council. 

The facts of the case and the arguments 
of Counsel are set out at length in the 
judgment of the Judicial Committee. 

Messrs. DcGruyiher, K. C. and Nara- 
simham for the Appellants. 

Messrs. Dunne, K. G. and Gerard San- 
ders for the Respondent. 

Their LoRnsHips’ Judgment was deli- 
vered by 

Lord Blanesburoh. — This is a suit to 
enforce by an order for sale a mortgage of 
certain property in Upper Burma, made 
by the Respondent in favour of the as- 
signor of the original Plaintiff. 

The ca.se comes before their Lordships 
on an appeal from an order of the Chief 
Court of liower Burma dismiste/ing the 
suit, and discliarging a decree for sale of 
the mortgaged property which had 
been made by the trial Judge in the Dis- 
lifict Court of MyaungmyR. The ques- 
tion is whether there was adduced by the 
Plaintiff at the trial evidence sufficient to 
justify an order for sale of the mortgaged 
property. 

Such suits, as the present, are governed 
by secs. 86-90 of the Transfer of Proper- 
ty Act, 1882. In effect these sections, 
now embodied in Or. 34 of the Schedule 
to the Code of Civil Procedure, protect a 
Defendant mortgagor against ai decree 
for sale, unless the amount due upon his 
mortgage, if not admitted, has either at 
the hearing been proved by the Plain- 
tiff or has been ascertained after the 
hearing by an account then directed, on, 
of course, a case for the taking of such 
Rn account having b,y evidence first been 
made. * 

The solution of the problem so pre- 


sented to their Lordships has proved ?o 
be one of some difficulty. ^Veerappa, a 
protagonist in the transactions in ques- 
tion, to whom reference will constantly 
be made in the sequel, had died before 
the suit was commenced. His side of 
the case was testified to by witnesses 
whose information to a large extent 
.secondary. The evidence too, so far as 
it is really material, was' taken on com- 
mission by means of interrogatories not 
very happily framed, while, for reasons, 
the adequacy of w'hich tlieir Lordships 
do not presume to question, cross-ex- 
amination of the Plaintift’s witnesses was 
disallowed. 

The facts np to a point, however, are 
not in doubt, and, as it happens, docu- 
mentary evidence is available at critical 
stages in the story to supplement ori 
correct the verbal testimony and clear 
up what wwild otherwise have been ob- 
scure. It is possible, therefore, with 
Buffioient accuracy to ascertain the relevant 
facts. , 

The mortgage in suit originates in the 
arrangements made upon the dissolution 
in March 1910, of a money-lending busi- 
ness carried on at Myaungmya and two 
other places In Upper Burma under the 
style of P.V.D.V. The partners in that 
firm w^ere thp Ap|>ellants’ grand-father, 
Veerappa, the Respondent, and three 
other persons. The Respondent was the 
manager of the business at Myaungmyth 
and resided there. Veerappa lived ^at 
Rangoon. 

By the end of 1909 this bysiness had 
proved to be unsuccessful ; serious losses 
had been sustained : indebtedness had in* 
mtsased : Veerappa was piroposing to 
make India his permanent place of resi- 
dence and dissolution of the firm was in 
prospect. 

In January 1910, P.V.D.V. bad 
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amongst their creditors a Rahgooti firm 
of money-lenders, O.A.M.K. On 11th 
January 1910, the P.V.D.V. debt to 

O. A.M.K. "was Rs. 42,000. On that day 
Veerappa at Rangoon granted in favour 
of O.A.M.Kr a mortgage on separate pro- 
perty of his own to secure Rs. 60,000, 
with interest. The ,Rs. 60,000 were 
made up of the Rs. 42,000 debt of 

P. V.D.V. and a further sum of 
Rs, 18,000, then proposed to be advanced 
to Veerappa by O.A.M.K., but never in 
fact advanced. 

Much was made, of this mortgage in the 
course of the discus-sion before tlie Hoard. 
It is convenient to dispose at once of one 
important argument with reference to it 
put forvvard by the Apjwllants’ learned 
counsel. 

The effect of the mortgage was, lie 
said, to discharge the R.s. 42,000 del)i of 

P. V.D.V. and relegate O.A.M.K. for 
their sole remedy in resjiect of that debt 
to Veerappa and to the security upon liis 
property created by the mortgagi;. 

Their Ijordships can see no groun<l for 
this suggestion. It is <piite clear from 
the accounts of P.V.D.V., from ln.tcr re- 
ceipts given by O.A.M.K., fram payments 
to O.A.M.K. subsequently made bv the 
January 1910, the P.V.D.V. debt to 
mention only these salient facts, tliat this 
mortgage operated neither a novation, nor 
an extinction of the firiir.s debt to 

Q. A-M.K. 

On the 2nd March 1910, the dissolu- 
tion of the partnership of P.V.D.V. took 
plac^. Its terms aire recorded in an 
agreement executed by all the partners. 
Veerajipa thereunder made himself per- 
sonally responsible for the liabilities of 
the firm to six named creditors : the Re- 
spondent took over the business and made 
himself personally responsible for the 


remaining debts and liabilities of the 
partners in relation to it. 

Amongst these was the debt of the firm 
to O.A.M.K. That debt is separately en- 
tered in a credit balance sheet prepared 
for dissolution purposes, as amounting on 
1st March 1910 to Rs. 41,055-3-6. 

The dissolution so agreed to was duly 
effectuated, and the P.V.D.V. businesses 
were taken over by the Respondent and 
carried on by him, under the style of 
Ti.A.R.. all as provided by the dissolution 
agreement. Payments to O.A.M.K. 
were, made — not by Veerappa, be it noted 
— as a result of which the dissolved firm’s 
indebtedness to O.A.M.K. had, by the 
succeeding 12th. May — the date of the 
mortgage in suit — become reduced to 
Rs. 36,000. 

It is convenient now to consider what , 
as at that date, was the po.sition. in which, 
in relation to this debt as one of the old 
firm’s liabilities assumed bv him, the Re- 
spondent stood to Veerappa. That posi- 
tion may be easily stated. 

O.A.M.K. were no j)artie3 to the disso- 
lution agreement. The direct joint liabi- 
lity of each of the partners to them remain- 
ed entirely unaffected by its execution. 

But bv that agreement the Re.spondent, 
as between himself and each of his former 
partners, became solely responsible for the 
firm’s debt to O.A.M.K., and Veerappa ds 
one of these partners became entitled to 
an indemnity from the Respondent 
against all liability as a former partner of 
his in respect of it. And he was entitled 
to have that right of indemnity declared 
and enforced (by an older on the Respon- 
dent, for example, to pay off the debt) 
if the right were disputed or the obliga- 
tion neglected. 

But he was entitled to no more. 
Veertppa could not recover the debt from 
the Respondent unless and until be had 
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himself paid it. Give V^erappa that 
right and the result might have been — for 
it would equally be the right of the three 
othfeP Pfartnera — that the Respondent 
would be exposed to the risk of having to 
pay the debt twice over at the least. To 
put this in other words, Veerappa at this 
date had paid to O.A.M.K. nothing in 
respect of this firm debt. There was ac- 
cordingly at that time no existing rela- 
tion of debtor and creditor in respect of 
it betw^een the Respondent and himself. 

It is in these circumstances that the 
mortgage in suit was executed by the Re- 
spondent on the 12th May 1910. It is 
expressed to be made in favour of one 
Sethuraman, who w^as a money-lender of 
Rangoon. It puT;port8 to be made in 
consideration of Rs. 20,000 borrowed by 
the Respondent from him. The receipt 
for Ks. 20,000 is acknowledged in the 
body of the deed. Interest on the whole 
sum runs from the date of the deed. It 
is first payable on the 13th May 1911. 
Rs. 8,000 of the principal with accrued 
interest are payable on the 12th May 
1912 : tlie remaining Rs. ]2,000, with in- 
terest on the 13th May 1913. 

On its face, whether in respect of the 
amount secured or tlie person to whom 
that amount is due or otherwise, this 
mortgage bears no relation at all to the 
dissolution agreement, to the then 
amount of O.A.M.K. *s debt, or to Veerap- 
pa. It purports to record an independent 
transaction of loan of Rs. 20,000 by 
Sethuraman to the Respondent. And in 
the plaint in this suit it is so put foiward 
by the original Plaintiff, w'ho sought to 
enforce it solely in the character of an 
assignee from Sethuraman. But in the 
course of the proceedings it became com- 
mon ground that the mortgage, in its 
terms, records no transaction that ever 
happened. 


The Appellants admit that no money 
at all was lent by Sethuraman to the Be- 
spondent, nor is it ’denied )>>’ thorn that 
the documentary record of the transac 
tion that took place on tho 12th May 
1910, is to be found ^not in the mortgage 
alone; but in that mortgage, in a pro- 
missory note for Rs. 1G,000 made by tlie 
Respondent also in favour of Setluira- 
man, and in a letter, Ex. H, tlien written 
and addressed by him to Sethuraman. 
These documents were all handed by tlie 
Respondent to Veerappa at Myaungmya 
on the ]2th May 1910 on his demand. 
They show, and In particular Ex. II 
shows, that tlie wlioJe transaction w^as 
directly connected with the liability of 
the Respondent as between himself naiid 
Veerappa to discharge the IW.D.V. debt 
to O.A.M.K., by tliat time reduced as 
above stated to Rs. 30,0(10, which is tlie 
combined amount of 'the mortgage and 
the promissory note. 

The following is the material part of 
Ex. H 

Corresponding with the IKlth' (Sitrai) 1 
have mortgaged you my three launches and 
one-sixth portion of the pucca building, 
containing six rooms, of this jilace '' [the 
property comprised in the mortgage 
in .suit! ^^for Jls. Y0,(X10 by means of 
registered deed. Further, 1 have execu- 
ted a promissory note for Ra 16,000 in your 
favour. Pay the above amount of Rs. 36,000 
to O.A.M.K. for .‘X)th Sitrai, and tell them 
that it should be credited towards P.V.D.V. 
in their account. 1 will seiicj you the 
money on the promised date.'' 

In view' of the fact that Veerappa is 
now dead and can himself give no ac- 
count of it, and thAt there is a conflict 
between the wtitnesses for 'tlie Plaintiff 
and the Respondent as to the genesis of 
this transaction of the 12th May 1910, 
the importance of this exhibit can hard- 
ly, in their Lordships’ judgment, be over- 
estimated. 
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Its preservation — ^it was produced in tlie 
suit by the Plaintiff — relieves them for 
example from the necessity of determin- 
ing as between the parties the gravely 
disputed question with reference to the 
position which Sethyraman was repre- 
sented to the Respondent as occupying. 
The Respondent’s story w’as that he never 
would, under the dissolution Agreement, 
have assumed the O.A.M.K. debt had not 
Veerappa promised him that when neces- 
sary he would find a lender ready, upon 
seciwity, to advance to the Respondent 
the sum necessary to pay off O.A.M.K. 
Sethuraman, the Eeapofident goes on to 
say, w'as put forward to liim by Veerappa 
as the lender he had found in pursuance 
of his promise. The case of the Plain- 
tiff. on the other hand, was that Sethura- 
raan was all through known to be, as in 
fact he was, merely henami for Veerappa. 

Ex. H enables their Ijordships to pro- 
ceed without expressing any conclusion of 
their own u]X)n this issue. It enables 
them, indeed, to act upon the Appellants’ 
version of the transaction which was that 
the Respondent was required by Veerappa 
to give to him, in the name of Sethura- 
man, his benavii (for he was himself 
about to depart to India), the moilgage in 
suit and the promissory note, for the rea- 
son that O.A.M.K. were pressing Veerap- 
pa to pay their debt and the Respondent 
was neglecting to settle it. All this may 
be accepted. It still leaves the question 
unresolved why the Respondent, who as 
their Lordships have just shown, was not 
at the time liable to 'pay Veerappa any- 
thing in respect of the O.A.M.K. debt, 
should by the mortgage in suit have been 
talien bound to make payment to his 
nominee of Rs. 20,000, with interest from 
the date of the deed, all irrespective of 
Any payment of that sum or any part of 


it by Veerappa, either to O.A.M.K. or to 
himself. 

That question is answered by Ex. H 
which, in their Lordships’ view, when 
I)roperly understood explains with quite 
sufficient clearness, the whole transaction 
even accepting the Plaintiff’s witnesses’ 
account of it so far as that account goes. 
Apart from and notwithstanding Mr. 
DeOruyther’s contention, to which their 
Tiordships will recur in a moment, it is 
irnjwssible to read Ex. H without seeing 
that it was dealing with a real advance of 
Rs. 36,000 to be made to the Respondent. 
The mortgage deed and promissory note 
to which it refers bear that that sum had 
achially been received by the Respondent 
and was to be repaid by him with interest 
as therein respectively provided. E.k. II 
is the direction to Sethuraman or, if you 
will, to Veerappa as lender, by the Re- 
spondent as borrow'er, instead of ]mying 
them to himself to pay over to O.it.M.K. 
the Rs. 36,000 advanced and secured in 
discharge of the P.V.D.V. debt for which, 
as we know, as between the Respon- 
doul and Veerappa. the Respondent 
was solely liable. The payment so 
directed was to be made as on the very day 
of tlie mortgage and at Rangoon. On the 
footing that it would be so made it in- 
structed accurately enough the statement 
in the mortgage executed at Myaungmya 
that Rs. 20,000, the portion of the ad- 
vance thereby secured, had that day been 
paid to the Respondent, and it justified 
the obligation to pay interest on the full 
amount as from the same date. 

The Respondent does not dispute that 
if such payment had been made to 
O.A.M.K., as directed by him, there would 
have been then no further question as to 
his liability to repay it in terms of his 
mortgage. But there never was any such 
payment made. This was apparently ad- 
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mitted in the Chief Court. It was not 
suggested by Mr. DeGruyther, before their 
Lordships, that there had. It is indeed 
quite clear that there had not, What 
then is the position ? 

The answer of the learned trial Judge 
was based upon a misapprehension. He 
found that the payment had been made, 
and accordingly he ordered a sale. But 
his finding arose from a misreading, on his 
part, of an entry in Sethuraman’s books. 
In these there is entered as on the date of 
the mortgage, a credit of Es. 20,000 in 
favour of Veerappa and a corresponding 
debit against the Respondent. But 
Sethuraman being only a nominee of 
Veerappa, these entries import no more 
than a recognition on the part of Sethura- 
man that the sum expressed by the mort- 
gage to be owing by the Respondent be- 
longed to Veerappa and not to himself. 
The entries in no way import that any 
sum was on that day paid by any one to 
any oofi^else — least of all that any sum was 
on that day found or applied by ei^er 
Veerappa or Sethuraman for any purpose 
of the Respondent. The learned trial 
Judge, however, mistakenly treated the 
entry in Sethuraman ’s books as a credit 
to O.A.M.K., and as evidence of a pay- 
ment made on that day by Sethuraman to 
them. It was a clear misapprehension on 
the part of the learned Judge and Mr. 
DeGruyther not suggesting before their 
Lordships that any such payment had 
been made, did not seek to support the 
learned Judge’s order directing a sale on 
the ground that it had. His main con- 
tention before the Board, indeed his only 
contention on the appeal, was that that 
learned Judge’s order should be restored 
on an entirely different ground. 

To the foundation of this contention of 
his, their Lordships have already alluded. 
Veerappa ’s mortgage to O.A.M.K. of the 


11th January 1910 extinguished, he said, 
all liability on the part of everyone but 
himself for the. P.V.D.V. debt to 
O.A.M.K. That being so the reference 
to that debt in the dissolution balance 
sheet operated to entitle him. in place of 
O.A.M.K., to receivb payment of it from 
the Eospondent. On that footing the re 
cital in the mortgage in suit that Es. 20,000 
had been advanced by Veerappa’s 
nominee, Sethuraman, to the Eespondent 
was quite correct, Veerappa, as between 
himself and the Respondent being entitled 
to recover from the latter every part* of 
the O.A.M.K. debt. Whatever aiTange- 
ment he might or might not himself 
make with O.A.M.K. * for its ultimate 
liquidation, that full debt the Respondent 
was bound to pay Veerappa under the dis- 
solution agreement on demand. The 
mortgage in suit and the promissory note 
were the terms on wliich Veerappa was 
willing to give him time for payment. 

Their Lordships hope that they have 
correctly stated the contention. In their 
judgment the argument breaks down at 
every point of fact. First of all, as they 
have already shown, the mortgage of the 
11th January 1910 did not work either 
a novation of the O.A.M.K. debt or a 
release of the Respondent or any partner 
of P.V.D.V. from full liability in 
respect of it. This of itself destroys 
the whole contention. But, further, 
if by the date of the dissolution agree- 
ment, the O.A.M.K. debt had ceased to 
bo a partnership liability, then under that 
agreement the Respondent did not con- 
tract to assume it. Jt was only firm liabili- 
ties that the Respondent jissumed. But 
still further the view of the Respondent’s 
and the P.V.D.V. position involved in this 
contention is completely negatived by the 
terms of Ex. H. It follows in their Lord- 
ships’ judgment that the order of the 
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trial Judge directing a sale can no more 
be justified on the ground suggested by 
Mr. DeGruyther than it can on the gi’ound 
taken by the learned Judge himself. 

That the trial Judge’s order was er- 
roneous was made clear on appeal to the 
Chief Court. The l?arned Judges of that 
Court fully appreciated the eiTor of fact 
into which the trial Judge hadjallen, and 
they, it being admitted before them that 
no payment as directed *by Ex. H had 
been made to O.A.M. K., held that the 
suit should be dismissed on the ground 
-tlJat the mortgage in suit had no con- 
sideration to support it and dreated no 
security for any sum whatever upon the 
property comprised in it. Their Lord- 
ships do not agree. If the suit is to be 
dismissed it must be on some ground other 
than that chosen by the Chief Coin*t. 
When the position in which the Respon- 
dent stood towards Veerappa in relation 
to this O.A.M.K. debt is remembered, 
there was in their Lordship’s judgment 
ample consideration to support the mort- 
gage. Veerappa, when it was given, was 
entitled to require, as their Lordships 
have shown, that the Resix>ndent should, 
under his indemnity, procure Veerappa’s 
release from his joint liability in respect 
of it, and most effectively, by making* im- 
mediate payment to O.A.M.K. of the 
P.V.D.V. debt. Veerappa stayed his 
hand on the terms that by the grant of the 
mortgage to his nominee the Respondent’s 
indemnity should become to the extent of 
Rs. 20,000 and interest, a secured instead 
of an unsecured indemnity. The con- 
sideration for the mQjrtgage w’as therefore 
complete anc), the judgment of the Chief 
Court was, in their Lordships’ opinion, to 
this extent errgneous. 

.But the result reached by the Chief 
Court ' may properly he amved at in ano- 
feer way; ■ It is clear that the real con- 


sideration for the mortgage is not therein 
correctly expressed. The true considera- 
tion their Lordships lake to have been 
proved by the Appellants themselves, and 
the resultant operation of the mortgage 
follows as a consequence from a considera- 
tion of the antecedent relations between the 
parties to it and the provisions of Ex. H. 
To the extent of Rs. 20,000 it stands as a 
security for such sums as Veerappa shall 
pay towards discharge of the P.V.D.V. 
debt to O.A.M.K. with interest, at the 
mortgage rate, from the date of each pay- 
luoiit respectively. 

Had then Veerappa paid any such sums 
ai the commencement of this suit? In 
the opinion of the Board no such pay- 
ments were proved. Whatever may be 
the true explanation of the receipts en- 
dorsed by Sethuraman on the mortgage 
deed — a question which their Lordships 
do not consider it necessary to discuss — 
they represent no payments by or on be- 
half of Veerappa. Nor is any ^(|tim on 
that footing put forward in respect of them 
by the Appellants. One or two witnesses 
for the Plaintiff said Veerappa had not 
made any payments and there is no evi- 
dence or suggestion to the contrary. 
•Strangely enough a representative of 
O.A.M.K. was among-st the Plaintiff’s 
witnesses. He gave no evidence of any 
such payment. 

In these circumstances it appears to 
their Lordships that the Plaintiff entirely 
failed at the hearing to establish, under 
the sections already referred to of the 
Transfer of Property Act, any case what- 
ever, either for a decree or for an account. 

Their Lordships will accordingly humbly 
advise His Majesty that this appeal from 
the Order of the Chief Court should be 
dismissed with costs. 

Solicitor : Mr. Ed, Delgado for the Ap- 
pellants. 
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Solicitor : Mr. A . M. Bramall for the 
Respondent. 

G. D. i.r. 

[CIVIL APPELLATE JUBISDIOTION.] 

Appeal from Appellate Decree 
No. 379 OF 1924. 

Natan Mdnjari Dasst, 
Plaintiff, Appellant, 

V. 

The Chairman op the 
Commissioners of the 
Howrah Monjcipalitv, 
Defendant, Respondent. 

Be^iffal Municipal Act (111, B. C., of IS 84 ), »ee, 
S 45— Improvement of buatee — Bnstpe containing 
piicca hdldings, if comee within the operation of 
the section 

A Municipality is competent to deal 
with a collection or blocks of huts under 
sec. 345 of the Bengal Municipal Act 
even though within the area which is 
locally called a bnstee there may be pncca 
buildings. ♦ 

These were appeals preferred on the 
19th of December 192SI against the decree 
of S. A. Paterson, Esq., Additional Dis- 
trict Judge of Howrah in Zillah Hughly, 
dated the 16th September 1923. affirming 
the decree of Babu Banwari Lai Banerjee, 
Subordinate Judge, Ist Court of Howrah, 
dated the 1st of December 1922. 

The facts of the case will appear from 
the judgment. 

Dr. Dwarkanath Mitter and Babus 
Narendra Chandra Bose and Dwijendra 
Nath Mukherjee for the Appellant. 

Babus Bam Chandra Mazumdar and 
Manmatha Nath Roy for the Respondent. 

■t 

I 

The Jtoombnt of the Court was as 
follows j— t 

These two appeals arise out of two suits 
brought by the Plaintiff in respect of two 
proceedings of the Howrah Munici- 


pahty regarding bustues — one known os 
Seal’s bustee and the other as Kunder 
Bagan bustee. It app’ears that in view 
of the insanitary condition of these hustees 
the Commissioners of the Howrah Muni- 
cipality determined to take action under 
sec. 245 of the Bengal Municipal Act. 
They then had the bastees inspected by 
the Deputy ’Sanitary Commissioner of 
Burdwan and then* Health Officer, both 
qualified Medical Officers, who made 
reports in respect of these two bustees 
pointing out their insanitary condi- 
tions and giving a list of the roads 
required to be ccAisfructed and houses, 
trees and privies which -it would be 
necessary to remove for that pur- 
pose. The Municipality accepted these 
reports and issued notices on the 
owners. The present Appellant there- 
upon brought two civil suits before the 
Subordinate Judge of Howrah and called 
in question the right of the Municipality 
J:o issue such notices or to compel the 
Plaintiff-Appellant to make the roads and 
other improvements found necessary. 
The learned Subordinate Judge dismissed 
the suits though without costs as he con- 
sidered that the effect of the proceedings 
would be that the Defendant would get 
lands for the roads without paying for 
the same. On appeal to the Additional 
District Judge the suits were again dis- 
missed. The learned Additional District 
Judge set aside the Subordinate Judge’s 
order as to the costs and held that tjj^e costs 
should abide the result in each Court. 
The learned Additional District Judge 
found that the two so-calfed bustees were 
blocks of huts within definite boundaries 
within the meaning of sec. 245 of the Ben- 
gal Municipal Act and so that section was 
applicable. He further held in reference to 
the objection that the reports of the Medi- 
cal Officers were inadmissible as they were 

57 


Sdhhawardy, J. 
Doval, J. 

1924, 

13, May. 
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not examined and so the reports had not 
been proved, that these documents were 
parts of the proceeding of the Municipal 
body and had been sufficiently proved in ac- 
cordance with sec. 18 (5) of the Indian 
Evidence Act. He also held in reference 
to the allegation that the Health Officer 
of the Municipality was not a competent 
Medical Officer to make* a report under 
sec. 245 in view of the fact that he had 
already dealt with the case of the Muni- 
cipal Health Officer that this contention 
was without substance. Lastly in refer- 
ence to the contention that the reports 
had not been based on proper inspection, 
he pointed out that it was not for the Civil 
Court to decide whether the sanitary 
measures adopted by the Municipality in 
good faith were in fact the best that 
might have been adopted, and that the 
evidence produced; by the Plaintiff was 
rather in the nature of putting forward 
an alternative scheme of improvement and 
criticising the scheme which had been 
made by the Municipality. He therefore 
dismissed the appeal. 

On the case coming up in second appeal 
to this Court, the main contention of the 
Appellant is that on a strict interpreta- 
tion of the expression “ blocks *of huts ’’ 
in sec, 246 of the Bengal Municipal Act 
Seal’s biwtee and Kunder Bagan bustce do 
not come within the definition because 
within the areas which are the subjects 
of the two reports of Medical Officers there 
are certain pucca structures; for instance, 
we are told that within the area known as 
Seal’s bustee there is a garden and a 
house Vnown as the Circuit House of the 
Howrah District. It is contended that if 
once a pucca building exists in an area, 
that 4rea connot be subject to any proceed- 
ing under sec. 245. Tlie plans of the 
bwtees have not been laid before ua by the 
Appellant and so we do not know how 


many such pucca buildings there are in 
these hustees. But we have the simple 
finding of fact of the District Judge that 
definite boundaries of blocks of huts are 
given in the Municipal resolution and it is 
not denied th^t the structures standing 
within these boundaries form for the most 
part huts. We do not think that such a 
narrow construction can be put on the ex- 
pression “blocks of huts ’’ as the Appel- 
lant wishes to do. It is clear from the 
reports which are before us that the scheme 
dealt only with huts, roads and privies 
which would need to be removed for the 
constructions of tertain roads for the pur- 
pose of improving the sanitation of the 
area which contains the huts. There is 
nothing to show in the reports w’hich the 
Municipal Commissioners have adopted 
and the Commissioners’ resolution that 
they have anything to do with anything 
but the blocks of huts, though it may be 
that outside the areas wit^jj^ which the 
blocks of huts stand there may be some 
pucca buildings. In our view therefore 
the Municijvnlity h competent to deal 
with collection or blocks of huts in a 
bustee under sec. 245 even though with- 
in the area which is locally called the 
Seal’s bustee there may be pucca 
buildings. 

The next question is that the Medical 
Officers were not examined and their re- 
ports are inadmissible. I must confess 
that I do not see how this contention can 
be raised. The suits are brought for 
setting aside the notices issued in accord- 
ance with the report, the main portion of 
which statea wliat huts ahould be removed 
and what lands converted into open spaces 
and roads. ' It is now contended t^t 
though the suit is really against th4 
issued in accordance with that report, yet 
the report cannot be received in evident. 
But the report contains the ettderi ‘vtllidh 
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the Municipality adopted and we must hold 
that for the purposes of the present suit 
these reports have been sufSoLently 
proved. The other contention made be- 
fore the learned Additional District Judge 
has not been pressed befoVe us. But it 
has been pressed that the Municipality 
cannot act under sec. 245 in an arbitrary 
way and they would act in an arbitrary 
way if they deal with an area containing 
masonry buildings. We have already 
dealt with that point earlier in this judg- 
ment. It is not denied that if there had 
been buildings and that, the Municipality 
did in this matter act watA fide , the w'hole 
case would have been different. But them 
is no ground for believing nor is it allege<l 
now that there is any m(tlA fides in this 
matter. 

The last point is the question of costs. 
It is contended that there was no cross- 
objection at the time of the first appeal to 
the DistricrJudge by the Municipality as 
regards the claim for costs which had 
been denied by the Subordinate Judge, 
the learned District Judge was incom- 
petent to pass an order dismissing the ap- 
peal and varying the order for costs. We 
do not think that there is anything in this 
contention. The ordinary rule of law is 
that costs follow the event. The learned 
Subordinate Judge in the course of his 
judgment came to a certain conclusion 
which though it did not amount to de- 
creeing the suit for the Plaintiff was to 
the effect that the Plaintiff was being 
badly treated and that for that reason did 
not give the Municipality these costs. The 
learned District’ Judge definitely found 
against the view of the facts by the Sub- 
wdinate Judge. He wae, therefore, in 
our opinion, perfectly justified in ordering 
that the costs should be according to the 
or4iilMi7 oustom as there was no excep- 
xaMot, in his opinion, for varying 


the ordinary rule that costs abide the 
result. 

In view of the above findings these two 
appeals are dismissed with costs. 

S. 0. M. 

[CRIMINAL APPELLATE JURISDICTION.] 
Arp. No. 275 of 1924. 
WaLMSLSir, J. I , 

Mukkbji, J. 

1924 MABtlNDALF, 

Heard, 3l,’july Appellant, 

and 1, August. 

Judgment, Jh® Ki.ng^EmpeboB. 

6, August. - 

Criminat Procedure Code (Act V of 1808), sec. 

( 1 ) (q)— A ppeal against conviction in trial hy 
jury in the High Court in a Presidency Tomi^ 
Application for leave to appeal, if to he made 
before trial Judge or the Criminal, Bench of the 
*lHgh Court ^Omission to claim privilege of Euro^ 
pean British subject under sec 5:^8 A, if bar to such 
application for leave to appeal — Indian Penal Code 
(Act XLV of I860), secs. 465, 4^0 - Forgery, cheat* 
*ing^ False dociime7it, what is Dishonest ^conceal* 
ment of facts, hoio far a constituent in the offence 
of cheating^ Criminal Procedure Code, sec 345 2 
^Composition of offeiice of cheating allowed by 
High Court 

The accused went to the market and 
after making some purchases tendered a 
cheque to the shop-keeper who called a 
Poddar who cashed it for a small com- 
mission, On being presented the cheque 
was dishonoured hy the Bank* The ac- 
cused was tried in the High Court Sessions 
on charges of forgery and cheating and 
convicted. It appeared that the brother 
of the accused, G. R. Martindale , had an 
account with the Bank and the signature 
on the cheque was only Martindale. The 
evidence was that he made an aLteraiion 
in the date on the cheque in the presence 
of the shop-keeper and the Poddar as 
though he were the drawer but made no 
representation about G. B. Martindale. 
After his conviction the accusif applied for 
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leave to appeal under cl. (c), suh-sec. 
(1), sec. 449, Cr. P‘.G., which was granted : 

Held — That the Criminal Bench of the 
High Court had jurisdiction to entertain 
and dispose of the application for leave to 
appeal, but (per Walmslev, J.) it was de- 
sirable that such applications should be 
made to the trying Judge '. 

That notice of such Application should be 
given to the Crown. 

That the omission on the part of the ac- 
cused to claim the benefit of sec. 628 A of 
the Code of Criminal Procedure, did not 
debar him from urging in support of his 
application for leave to appeal under see. 
449, sub-sec. (1), cl. (c), that the conditions 
mentioned in cl. (a) or cl. (b) of sec. 443 (1) 
existed. 

That inasmuch as the accused had no in- 
tention of inducing in the minds of the 
shop-keeper and the Poddar the belief that 
the cheque had been signed by his brother 
and had no such intention in regard to iht 
Bank, the cheque in question was not a 
false document and consequently the 
charge of forgery failed. 

That in the circumstances of the case 
there was dishonest concealmcnf of facts 
on the part of the accused and he was 
rightly convicted of cheating. 

The High Court allowed the offence of 
cheating to be compounded under sec. 3lo 
m,Cr. P. G. 

Thi?, was an appeal preferred on tuo 
9th May 1924 against the conviction and 
sentences pass^ on this Appellant bv the 
Court of Sessions presided over by Mr. 
Justice Pearson, dated the 11th March 
1924. 

The facts of the case will appear from 
the judgment. 

Mr. Camell and Babus Mritunjoy 
Chottopadhya and Sarat Chunder Chose 
for the Appellant . 


Mr. B. L. Mitter, Standing Counsel 
and Mr. A. K. Bose for the Crown. 

The JUDGilENT OF THE CotJET wa« as 
follow® : — 

Walmsley, J.— The Appellant T. C. S. 
Martindale was committed for trial bv a 
Presidency Magistrate and tried at the 
High Court Sessions before Mr. Justice 
Pearson, on three charges relating to 
forgery, and one charge of cheating. We 
are told that the majority of the jurors 
consisted of Europeans but that result was 
achieved by process of challenging, and 
not as a consequence of the provisions 
contained in sec. 275 of the Criminal 
Procedure Code. He was found guilty 
on all the charges, by a verdict of seven to 
two on the forgoy cdiarges, and unani- 
mously on the charge of cheating. He 
was scutepced to four years’ rigorous im- 
prisonment on each charge, the sentences 
to run concurrently. 

Sometime later, the Chief Justice was 
moved to appoint » Bench to hear his ap- 
plication for leave to appeal. The matter 
was referred to the Criminal Bench (then 
consisting of Kewbould and B. B. Ghose, 
JJ.) and leave was granted, under sec. 
449 (i) (c), one of the new clauses added 
by last year’s amending Act, 

The learned Standing Counsel has ap- 
peared before us and urged that no appeal 
lies, and that the application for leave 
should have been made with notice to the 
Crown, and that it should have been made 
to Mr. Justice Pearson, the Judge who 
tried the case. 

It is convenient to deal with these 
points in the reverse of the order in which 
I have stated them. 

It appears to me that the third point 
is merely a matter of convenience and 
expediency. There can be no douht that 
the Bench which granted leave to appeal, 
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had jurisdiction to entertain and dispose 
of the application. At the same time I 
think it is desirable that such applications 
should be made to the trying Judge. The 
right of appeal, if there is one, depends 
upon extraneous circumstances which 
have nothing to do with the guilt of the 
accused, and the trying Judge is better 
qualified than any one else to decide wlie- 
thter these circumstances exist or not. 

On the second point, I think the learned 
Standing Counsel is right in urging that 
notice of the application should have been 
given to the Crown. The right of appeal, 
if there is one, is at best a qualified right, 
and very different from the right con- 
ferred by sec. 410, Cr. P. C. In other 
proceedings in this Court where special 
circumstances creating a right have to be 
shown, it is the practice to insist on notice 
being g.iven to the Opposite Party, that he ' 
may have an opportunity of urging that 
these circumstances do not exist. The 
same rule, I think, ouglit to be followed, 
in applications of this nature. In the 
present instance, however, we are con- 
fronted by the fact that leave has been 
given and that there is no counter-affida- 
vit to rebut the statements in the affi- 
davit upon which the leave was granted. 
We cannot revoke the leave, and I think 
we can do no more than express our opi- 
nion as I have already done. 

In view of the fact that leave has been 
granted, it is hardly necessary to deal with 
the first argument that there is no right 
of appeal. Such right of appeal as is 
created by the Amending Act is contained 
in a Chap., No. XXXIII which, except for 
the one sec. 449, has no application to 
Presidency Towns, and the trials held in 
this Court under normal procedure. Chap. 
XLIVA contains provisions for European 
and Indian British subjects in cases to 
which Chap, XXXIII does not apply. 


Under this chapter the accused might have 
claimed the status of a European British 
subject with a view to limited sentence 
or with a view to the right, confeiTed by 
sec. 276, of claiming a European majority 
on the jury. He made no such claim, 
however, and though in fact he obtained 
a European majority -it was by the luck 
of the ballot and not as of right under sec. 
275. So far as ‘Chap. XIjIVA is con- 
cerned, the A))pellant can no longer claim 
the status of a European British subject. 
I do not think, however, that that fact 
debars him jfrom urging that the condi- 
tions mentioned in* cl. (a) or cl. (b) of sec. 
443 (1) exist. These clauses do not refer 
only to the status of the accused person, 
but to the status of two j>erson 3 : one of 
them cannot be the accused person and in 
the second clause neither need be. It 
seems unreasonable therefore that the 
omiBsiori of the accused person to avail 
himself of the right to claim the benefit of 
sec. 628A should conclude the matter. 
The right of appeal given to tj:\0 Local 
Government by sub-sec. (3) of sec. 449, 
supports this view. I am of opinion there- 
fore that proof of the conditions men- 
tioned in sec. 443 is what is required, and 
not evidence that any person concerned in 
the case has preferred and substantiated a 
claim to a particular status. On the facts 
set out in the affidavit therefore I think 
that the conditions were such as to admit 
of leave to appeal being granted. 

Now I turn to the merits of the appeal. 
The case for the prosecution is that on 
August 8th, a Wednesday, the accused 
went to a shop in the* New Market, and 
after making some purchases* tendered a 
cheque for Ks. 800. A Poddar cashed it in 
consideration of a smell commission; he 
presented it on Monday the 13th and it 
was dishonoured. On enquiry it was 
found that the cheque form had been 
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abstracted from a cheque book belonging 
to a Mr. Maitra, on whom the accused had 
called that Tery day. The brother of the 
accused, G. R. Martindale, has an account 
with the Bank (the Imperial), but the sig- 
nature is not hig : in fact it bears no re- 
semblance to his. It is an obscure signa- 
ture, but “ Artindale ’’ perhaps “ Martin- 
dale ” can be made out of it, and as G. R. 
Martindale is the only constituent of the 
Bank with such a name, the Bank official 
naturally rejected the cheque as not being 
signed by G. R. Martindale. The evi- 
dence of the shop-keeper and the Poddar, 
however, is clear on the point that the ac- 
cused made no representation about G. E. 
Martindale. He initialled an alteration in 
the date, as though he were the drawer. 
It is not necessary to go into the question 
whether the flourishes at the beginning of 
the signature are T. C. S. (Appellant’s' 
initials) assembled in the form of a mono- 
gram. So far as the charges of forgery 
are concerned, it is enough to say that the 
Appellant did not pass off the cheque to 
the shop-keeper and the Poddar as being 
signed by G. R. Martindale. In the trial 
Court the idea seems to have been that the 
Appellant attempted through the Poddar 
to pass off the cheque on the Bank as 
signed by G. R. Martindale. The evi- 
dence of the Bank officials tends to sup- 
port that view, but I think that they are 
really under the influence of the sugges- 
tion to which I have referred. I do not 
think that any one who had never heard 
of G. R. "Martindale would have read the 
initialB as G. R. It is perhaps in conse- 
quence of the evidence from the Bank 
ofiioials that the learned Judge in charging 
the jury about the meaning of the expres- 
sion ""false document” seems to have dwelt 
only on the fraudulent or dishonest inten- 
tion, and to have ignored the other ele- 
ment, the passing off of the imitation as 


the real. That is an essential ingredient 
in a false document, and it is not neces- 
sary to refer to Martin’s case (1) or Dunn’s 
case (2), for the principle of these cases is 
embodied in sec. 464. the section which 
deflnas a false, document. The question is 
whether the Appellant put the signature 
on the cheque with the intention of 
causing it to be believed that it had been 
signed by G. R. Martindale. It is clear 
that he had no intention of inducing that 
belief in the minds of the shop-keeper and 
of the Poddar, and I am not satisfied that 
he had the intention in regard to the Bank. 
In my judgment therefore the cheque was 
not a false document and consequently on 
the first and second and tliird charge.s there 
should have been an acquittal. 

The charge of cheating under sec. 420, 
I. P. C., names the Poddar as the person 
who was cheated ; this is natural because 
it is he who parted with the money. The 
point made in connection with this charge 
is that whatever false representation there 
may have been such false representation 
was made to the shop-keeper and not to the 
Poddar ; that when the Poddar came there 
was a conversation between him and the 
shop-keeper in Bengali, a language which 
the Appellant is not proved to understand ; 
that tne Appellant said nothing to the 
Poddar and liis silence cannot be treated aa 
concealment of facts which he ought to 
have disclosed. 

Before this argument is reached hoW'* 
ever it is urged that the Appellant’s ver- 
sion of what occurred is the true one. it 
is in short that there was a loan of Rs. 400 
and that the cheque was delivered not as 
a cheque but as a document embodying the 
terms of the loan. The story is fantastic : 
there is nothing in the evidence to sup- 

(1) 6Q.B. D.34<l87e}. 

(S) 1 Leuh 0. 0. SQ; 2 Eset F. 0 . Ml, MB 
C1802). 
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port it, and the fact that the cheque form 
had been obtained surreptitiously a few 
hours earlier, and the fact that the date 
first written, August 12th, was changed by 
the Appellant at the instance of the Poddar 
to August 9th militate against it. 

To go back to the argument on th'e pro- 
secution case, some support is no doubt 
given to it by the conflicting evidence of the 
shop-keeper and the Poddar. They are 
quarreling about who is to bear the loss, 
and the result is that each makes state- 
ments which help the Appellant in a 
slight degree. It is also a ]-)oint in favour 
of the Appellant that the Poddar under- 
stood that there would be no balance at 
Appellant’s credit from whicli the cheque 
would be cashed on the 9th and that he 
inferred that Appellant had not been able 
to add to the balance from the request 
made to him to keep the cheque back a 
few days. 

None of these considerations however 
really touch the main features of the case. 
The cheque was offered as a genuine ' 
cheque, although in (act it was written by 
Appellant on a form that did not belong 
to him, and drawn on a Bank where he 
had no account : the Poddar paid good 
money for it. and the Appellant knew that 
the Poddar accepted it as a genuine cheque 
which would be honoured if he had 
patience for a day or two. Whether Ap- 
pellant understood the conversation bet- 
ween the shop-keeper and the Poddar or 
not, he knew perfectly well wlrat was 
being done, and that lie was getting 
Rs. 800 in return for a worthless piece of 
paper ; by his own acts of sitering the date 
and endorsing the cheque he fostered in 
the Poddar's mind the belief that the 
cheqtw was genuine ; he must have under- 
stood the inference that would be drawn 
born the mere f^ct that he tendered a form 
takoi from anTmperial Bank cheque book. 


In such xfrcumstances the silence of the 
Appellant must be regarded as amounting 
to dishonest concealment. In my opinion 
therefore all the elements of an offence of 
cheating are established, and the appeal 
as against the conviction under sec. 420, T. 
P. C., must fail. * 

As to sentence, the sentences passed 
under secs. 467, 468 and 471, 1. P. C.. are 
set aside wnlh the convictions under these 
sections. * 

It was our intention to maintain the 
sentence of rigorous impri.sonment passed 
under sec. 420, I. P. C., but for a reduced 
period. It h) I’cpresented to us, liowever. 
that friends of the accused are ready lo 
make good the loss sustained by the 
Poddar, and llial the Poddar is prepared 
in return to compound the offence, and wo 
are asked under sec. 345 (2), Cr. P. C., to 
, permit the composition. 

An application has also been put in 
to-day to that effect by the Appellant and 
at the foot of it there has been a note made 
by one Tarini IMohun Shaw, the proprietor 
of the Pocldar’a shop and the employer of 
Rai Mohun Shaw who has been duty 
identified acknowledging receipt of the sum 
of Rs. 800 and consetiling to have the 
case compounded. 

I think that we should give our assent. 
The Appellant had grave domestic trouble 
about the time of the incident ; he was 
arrested a year ago, and he has served over 
two months eff the sentence. In those 
circumstances I assent to the composition . 
In doing so I wish to express <the hope 
that the Appellant will strive to make a 
proper response to ^he loyalty of his 
friends. 

Let the accused be acquitted. 

Mukerji, J.— The Appellapt Theodore 
Cecil Swinhoe Martindale was tried by 
Mr. Justice Pearson at the first Criminal 
Sessions for the year 1924 on charges 
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under secs. 467, 468, 471 and *490, I. P. 
C. The jury returned a verdict of guilty ; 
on the first three charges by a majority 
of 7 to 2 and on tlie last one unanimously. 
The learned Judge accepting the verdict 
convicted the Appellant on all the charges 
and sentenced him to undergo rigorous 
imprisonment for 4 years on each of the 
fcharges, the said sentences to run con- 
currently. 

The Appellant theVeupon applied for 
leave to appeal under the provision of 
sec. 449 (I) (c), Cr. P. C. The applica- 
tion u’as presented before his Lordship 
the Chief Justice and on his so directing 
it was heard by No'wbould and B. B. 
Ghose, JJ. The learned Judges granted 
the leave applied for and admitted the 
appeal and it then came on for hearing 
before ns. 

The learned Standing Counsel appear- 
ing on behalf of the Crown raised a preli- 
minary objection as to the maintainability 
of the appeal. The objection is based 
mainly upon three grounds : — Firstly, 
that the Appellant was bound to put for- 
ward his claim to be dealt with as an 
European British subject before the 
Magistrate before whom he was ])roduc- 
ed, in accordance with the provisions of 
sec. 528A of the Criminal Procedure Code, 
and inasmuch as he did not do so, ha 
must under sec. 528B of the Code be held 
to have relinquished his right to be dealt 
with as an European British subject and 
that therefore he is incompetent to assert 
the same, in any subsequent stage of the 
case ; and consequently he cannot now be 
permitted to rely qn that right for the pur- 
pose of his appeal ; secondly, that the Ap- 
pellant never asserted either before the 
Committing Magistrate or before Mr. 
Justice Pearson his rights to be dealt with 
under the provisions of Chap. XXXIII, 
which he should have done in order lo 


have a proper investigation into the ques- 
tion of status of the parties to the case, 
and that he cannot be permitted to raise 
the said question for the first time in his 
application for leave to appeal ; and thirdly, 
that the leave to appeal was not properly 
given, the same having been granted ca; 
2jarte and without any enquiiy and merely 
upon an affidavit which is not sufficient 
for establishing either that the Appellant 
is an European British subject or that 
his prosecutoi'R are Indian British sub- 
jects. 

With regard to the first of these grounds 
1 may say at once that I adhere to the 
opinion which I expressed in the order 
I passed in the case of Emperor v. Horen- 
dra Chandra Chahraverti (H), which 
was tried in the Second Criminal Sessions 
of the High Court for the year 1924, in 
connection with a claim made in that 
case under the provisions of sec. 276, Cr. 
I*. C. In that case I had occasion to deal 
with the amendments introduced by Act 
XII of 1923, and I held that a claim to be 
tried under the y)roviBions of Chap. 
XXXTII of the C(Ae is wholly different 
from a claim to be tried as an European 
British subject or an Indian British sub- 
ject or an European not being an Euro- 
pean British subject or an American, that 
it is the latter claim only which is dealt 
M’ith in Chap. XLIVA of the Code in 
which secs. 528A and 628B occur, and 
that so far as the former claim is con- 
cerned, the question of status of the 
claimant does not always arise, as is evi- 
dent from the provisions of sec. 443 (1) 
(b) of the Code. Whereas in a claim to 
be dealt with as an European British sub- 
ject or an Indian British subject or an 
European not being an European British 
subject or an American the claimant has 
to prove his own status : in a claim to be 
(. 9 ) 29 0. W. K. 884 (1824). 
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tried under the provisions of Chap. 
XXXIII the claimant may or may not 
have to do so. If the latter claim is 
based upon cl. (a) of sec. 443, sub-sec. 
(I) of the Code the claimant will have to 
prove that the complainant, and the ac- 
cused persons or any of them are respec- 
tively European and Indian British sub- 
jects or Indian and European British sub- 
jects. If it is based upon cl. (b) of sec. 
443, sub-sec. (1), of the Code the claimant 
will have to prove that in view of the 
connection with the case of both an 
European British subject and an Indian 
British subject it is expedient for the ends 
of justice that the case should be tried 
under the provisions of Chap. XXXIII ; 
this may or may not involve a question 
of the claimant’s own status. It will also 
be seen that sec. 528A is expressly limit- 
ed in its operation to a case to which the 
provisions of Chap. XXXIII do not 
apply, and sec. 628B relates only to such 
cases as are contemplated by sec. 428A, 
and sec. 449 under which the right of ap- 
peal is claimed is in ’ Chap. XXXIII ; 
consequently secs. 528A and 528B can 
have no application to sec. 449. This 
ground of objection, therefore, in my opi- 
nion, fails. 

So far as the second ground is concern- 
ed it is sufficient to say that there is no 
provision in the Code enabling a person 
to put forward a claim of this character 
either before a Magistrate holding an en- 
quiry or trial in a Presidency Town or 
before the High Court during the trial of 
the case. It is unreasonable to suppose 
that the legislature ever intended that 
when there was no knowing whether 
there would be a conviction or an acquit- 
tal (and both are open to appeal under 
sec. 449,. Cr. P. C.), an enquiry might be 
asked for and’ the Court required to decide 
on the qnestiem as to whether if tried out- 


Side a Presidency Town the case woukl 
have been triable under the provisions of 
Chap. XXXIII, the only* object of such an 
enquiry being that the result of it may 
be availed of for the purposes of an appeal 
by the accused in the case of a conviction 
and by the Crown in the case of an ac- 
quittal. In my opinion the proper time 
to raise the question is when leave to ap- 
peal is applied for, Bod that is when the 
Appellant has raised it. I therefore think 
that the second ground has no substance. 

As for the third ground it seems to me 
that the Crown has a just cause for com- 
plaint. The Appellant applied for leave 
on the ground that the case if tried out- 
side the Presidency Town of Calcutta 
would have been triable under Chap. 
XXXIII as it came within sec. 443 (1) (a). 
He alleged that be is an European British 
Subject and the two persons on whose in- 
formation he was prosecuted are Indian 
British subjects. The Court bad to be 
satisfied on these points before i| could 
grant the leave asked for ; and the Crown 
undoubtedly was entitled to an oppor- 
tunity to show, if possible, that the allega- 
tions were not true or that the case if 
tried outside the Presidency Town of Cal- 
cutta, would not have been triable under 
Chap. XXXm. It would therefore have 
been better if the leave was asked for on 
notice to the Crown or at any rate if the 
same was granted with such notice. The 
matter, however, is of very little practical 
importance for if it could be shown to us 
even now that the case was not so triable 
or that the appeal did not lie we would 
have been bound to dismiss it. Nothing, 
however, has been placed before us to 
rebut the statements contained in the 
petition of appeal and the affida^^it in sup- 
port of it, and I can find nothing which 
may lead me to hold that the accused is 
not an European British subject or that 

6b 
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the prosecutora, who are people living in 
Calcutta and carrying on business in 
Calcutta, are not Indian British subjects. 
I am therefore of opinion that the third 
ground of objection also fails. 

The appeal therefore is competent and 
must he dealt with on the merits. 

Now the case for the prosecution, short- 
ly stated, is this : On the 8th of August 
1923 the Appellant went to the hosiery 
shop of A. S. MulHck at No. 32, Munici- 
pal Market amd purchased goods worth 
Bs. 22-4. He tendered a cheque for 
Rb. 800 drawn in his favour to Abdul 
Bazak, the salesman of the shop and asked 
for the balance. Abdul Bazak replied 
that he had not enough money to pay the 
balance. On that the Appellant requested 
Abdul Bazak to send for a Poddar and 
get the cheque cashed. A Poddar Rai 
Mohon Saha was sent for : he came and 
inspected the cheque and asked for a com- 
mission of Rs. 1-8 which the Appellant 
agreed to pay and he asked the Appellant 
to alter the date from the 12th to the 9th. 
The Appellant made the alteration and 
initialled it. Rai. Mohon Saha insisting, 
Abdul Bazak put down the name of the 
firm A. S. Mullick and the address 32, 
New Market, Calcutta and also wrote 
“ By the pen of Abdul Bazak ” on the 
back of the cheque. Rai Mohon went 
away with the cheque, brought the money 
Rft. 798-8 and the Appellant took it and 
paid ‘Rs. 22-4 out of the amount to Abdul 
Razak. The Appellant subsequently re- 
quested Abdid Razak to ask Rai Mohon 
Saha oot to present the cheque at the 
Bank on the 9th and promised to pay up 
the amount of the cheque and take it back. 
Bai Mohon Baba accordingly kepit the 
cheque back till the 13th. On that day 
Rai Mohon Saha presented the cheque at 
the Bank and then it was found that the 


cheque belonged to a book of cheque 
counterfoils supplied to one H. P. Maitra. 
The officials of the Bank found that the 
signature of the drawer of the cheque was 
that of a Martindale ; they took it to be 
that of G.‘R. Martindale, the Appellant’s 
brother who was the only constituent of 
the name of ^Martindale in the Bank and 
that the signature did not tally with the 
specimen signature of G-. R. Martindale 
which was in the Bank. Thereupon no 
payment was made on the cheque. 

The above is the main story of the pro- 
secution, and the version of the transac- 
tion as narrated above is what has been 
deposed to by Abdul Razak. The Poddar 
Rai Mohon Saha, however, makes some 
variation, mainly to the effect that the 
cheque was sent to him in the first in- 
stance by Abdul Bazak through a boy 
named Jamaluddin, that he on examining 
the cheque found that it did not contain 
the endorsement of the firm of A. S. 
Mullick and also that the date was the 
12th and upon that he came to Abdul 
Razak and all the coriversation that he 
had with I’egard to the cheque was with 
Abdul Razak and none with the Appel- 
lant. He, however, states that he would 
not have agreed to cash the cheque if he 
knew that it was worthless, and that he 
paid the amount of the cheque entirely 
relying on Abdul Razak. He says, he 
does not know English and that Abdul 
Razak assured him that the Appellant vt^as 
a known customer of liis. The boy Jamal- 
uddin supports in substance the version 
given by Abdul Razak. One Sheik Attar 
Ali who works in the shbp of A. S. MuHick 
also gives practically the same story and 
endeavours to make out that the transac- 
tion was directly between Bai Mohon 
Saha oh the one hand and Appellant 
on the other. 'Mahabat- Ali, a -almp> 
keeper who has got his shop opposite to 
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that of A. 8. Mullick, also supports the 
version of Abdul Eazak. 

The Appellant’s version of the transac- 
tion in short was that he had been deal- 
infj with the firm of A. S. Mullick for 11 or 
12 years, that he was badly in need of 
money for the medical expenses for his 
wife’s illness, that he expected money from 
his brother Mr. G. R. Martindale in a few 
days and in order to meet h'is urgent de- 
mands he approached Abdul Razak and 
asked for a temporary loan of Rs. 400 and 
that Abdul Razak agreed to lend him the 
amount at 12J per cent, interest if he was 
prepared to give some security. The Ap- 
pellant’s case is that he obtained the blank 
cheque form from one Mr. Smith who be- 
longs to the firm of H. I-*. Maitra and Co., 
that thereafter he saw Abdul Razak who 
said that he would have to sign a cheque 
for Rs. 800 and that it would be under- 
stood that if he returned the money by the 
13th he would have to pay only Rs. 400 
plus interest, but otherwise he would 
have to pay Rs. 800. The Appel- 
lant says that on that condition he 
made out the cheque and that Abdul 
Razak thereafter sent for Rai Mobon 
Saha and had some conversation 
with him which the Appellant neither 
heard nor understood. He says that be 
was thereafter requested to alter the date 
from the 12th to 9th which he did, and 
was paid only Rs. 400. He then gives a 
story aa to the subsequent events which is 
unnecessary to narrate here. 

The Appellant’s version of the transac- 
tion is not supported by any evidence. It 
ma^ be said that on the assumption that 
it was true it would* not be possible for him 
to get wiinesses to support it. That may 
be so; but the story is so inherently im- 
proba^ that one ^ould feel great besi- 
tation4n acoapting-it. Why Abdul Razak 
who is the salesman of a shop carrying 


on business in hosiery should suddenly con- 
vert himself into an extortionate money- 
lender, lending out money, on condition 
that it would be doubled if it was not re- 
paid within 6 days, it is difficult to con- 
ceive ; it is still more difficult to imagine 
that the Appellant who is a man of the 
world and a business man and not al- 
together helpless would agree to such ex- 
tortionate stipulation. Then again if 
Abdul Razak wanted to have some security 
for the loan would he have agreed 
to accept as security a cheque writ- 
ten by the accused in that way un- 
less he believed that the accused had 
an account in tlie Bank upon which 
the cheque could be drawn? The 
story that the cheque \va»s meant merely 
to be evidence of the transaction and not 
as security it is impossible to believe. On 
a careful consideration of the whole of the 
facts and circumstances it api)ears to me 
impossible that the transaction that took 
place was anything like the one suggested 
on behalf of the defence. I have cafefully 
scrutinized the evidence of the witnessfs 
who have supported the prosecution version 
of the transaction, but I have not been 
able to discover anything in that evidence 
which may lead me to suspect that the 
prosecution version of the transaction does 
not represent the truth. The conflict 
between the evidence of Rai Mohon Saba 
on the one hand and that of Abdul Razak, 
Jamaluddin, Attar Ali and Mababut Ali on 
the other, noticed above, is easily explioa- 
ble on the hypothesis that while Rai Mobon 
Saba endeavours to make out that the 
firm of A. S. Mullick and Abdul Razak is 
responsible for the money, that latter and 
the other witnesses attempt to repudiate 
any suggestion of that responsibility. 

I therefore find that the Appellant gave 
th|e cheque to Abdul Razak for encash- 
ment, which act carried with it the re- 
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presentation that it was a good cheque on 
which payment would be obtained from 
the Bank ; that ' he did not disclose that 
he had no account or money in the Bank ; 
that when Abdul RazaJc expressed his 
inability to t y the amount, the Appel- 
lant suggested that the cheque might be 
cashed with some Poddar ; that Abdul 
Razak honestly believing that it was a 
good cheque request/id Kai Mohon Saha 
to make the payment allowing him a 
commission of Es, 1-8 ; that Eai Mohon 
Saha wanted to be safe and so got Abdul 
Razak to sign for the firm on the back of 
the cheque ; that EaiJVlohon Saha was not 
willing to wait till the 12th which 
the date that the cheque bore and intend- 
ed to get the cheque cashed in the Bank 
on the 9th and. so got the Appellant to 
alter the date which the Appellant readily 
did ; and that the Appellant subsequently 
requested Abdul Eazaik to see that tho 
cheque was not presented promising to 
pay the amount in cash and so redeem the 
cheque. 

On these findings it is necessary to 
consider what offence or offences were com- 
mitted by the accused. 

The cheque purports to bear a signature 
which is said by the prosecution to re- 
present that of G. B. Martindale, and by 
the defence to be that of T. C. S. Martin- 
dale, the Appellant himself. A good deal 
of evidence has been adduced on behalf 
of the prosecution to establish that the 
Appellant’s brother G. R. Martindale has 
an account in the Imperial Bank of India, 
that the signature cannot be read as that 
of T. C. S. Martindale but only as of 
G. R. "Martindale, and that as a matter 
of fact it was so read by the officials of 
the Bank. On the other hand, the defence 
has endeavoured to show that the signa- 
ture may be read as that of T. C. B. 
Martindale, that it does not resemble the 


specimen signature of G. R. Martindale 
which is in the Bank, and that a loop be- 
low the curve of “ C ” and a line which 
is to be found there now were not there 
when the cheoue was in the Court of the 
Committing Magistrate, fn my opinion 
it has not Been made out sufficiently 
clear that the signature really represen- 
ted that of G. R. Martindale rather than 
that of T. C. S. Martindale, but I do not 
consider the matteP to be of any real 
importance. The controversy that has 
centered round this question, in my judg- 
ment, is entirely unprofitable and is likely 
to cloud the re^l issues. I do not think 
that there is anything on the record which 
may go to show that the Appellant ever 
contemplated that the cheque would get 
to a stage when it would happen to be 
presented at the Bank and payment would 
be made upon it on the impression that 
it was a cheque issued by G. R. Martin- 
dale; for, in that case, some endeavour 
would have been made by the Appellant 
to make the signature resemble that of 
G. R. Martindale.. It is admitted on all 
hands that the signature of the drawer 
of the cheque does not bear the faintest 
resemblance to the specimen signature of 
G. B. Martindale and is in fact wholly 
dissimilar to it. 

The real question is what was the in- 
tention of the accused in making out the 
cheque. With regard to this matter there 
are two views that may possibly be taken. 
It may have been the intention of the 
accused to make it appear that the cheque 
had been drawn by somebody else in his 
favour. In that view it is immaterial 
whether the signature was T. C. S. Mar- 
tindale or G. R. Martindale or was of any 
body else, either real or fictitious. If it 
was intended to represent that the cheqhe 
had been drawn by somebody els©' in 
favour of the Afipellatit and it was teade 
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out with that intention and with the ob- 
ject of tendering it for payment or for 
being used as security it would be a false 
document. The principle was laid down 
in the case of Dunn (2) in these words : 

“ First, thfi,t if a person gives a note or 
other security as his own note or security , 
and the credit tbereu]ion be personal to 
himself without any relation to another, 
his signing such a fictitious name may 
indeed be a cheat, but that will not amount 
to forgery ; for in that case it is really the 
instrument of the party whose act it pur- 
ports to be. and the creditor had no other 
security in view. But, secondly, that if 
a note be eiven in the name of another 
person, either really existing or represen- 
ted so to be, and in that light it obtains 
a superior credit, or induces a trust which 
will not be given to the party himself, it 
is then a false instrument and punish- 
able as forgery.” We have to judge of the 
intention at the time when the document 
was made and it is upon that intention 
that the criminality of the act has to bft 
judged. Now the fact that the drawer s 
signature was obviously made to look as 
altogether different from the name of the 
drawee and the fact that the signature 
of the Appellant on the back of the cheque 
as endorser is like the writing of the 
payee’s name on the lace of the cheque 
and is wholly dissimilar to his signature 
on the cheque as drawer thereof, lend 
some support to the theory that the in- 
tention was to make it appear that it was 
a cheque issued in favour of the Appellant 
by somebody else, it does not matter whe- 
ther it was G. R. Martindale or a fictitious 
person, and’ it is just possible that such 
was his intention when the Appellant 
made out the cheque. If the Appellant 
had ^iS intention, then the document he 

^2) 1 Lt9>oh C. 0. 59; 2 Bast ?• 0. 901, 002 
<1602). 


made was a false document and he was 
guilty of forgery. This, however, is a 
mere possibility and I am not inclined to 
press it too much against the accused in 
the face of the evidence rclatinsr to tlie use 
that the Appellant actually made of the 
cheque and from which’his intention may 
as well and perhaps with greater certainty 
be gathered. There’ is no evidence to 
show that he made any other representa- 
tion than that it Was a cheque which he 
was drawing upon the Bank. Neither 
Abdul Eazak nor Rai Mohon Saha ever 
thought of looking to the drawer’s signa- 
ture as a guarantee for the payment of 
the cheque. On the other hand, the fact 
that they asked the Appellant to alter the 
date of the cheque and thought that he 
was competent to do so and that the Ap 
pellant did so in their presence shows un- 
mistakably that they took it as a cheque 
drawn by the Appellant himself and lends 
support to the theory that in making out 
the cheque the Appellant intended to pass 
it off as a genuine cheque dray^'n by him- 
self in his own favour. If that was the 
Appellant’s intention there was no pre- 
paration of a false document and so no 
forgery. Tn that view of the Appellant’s 
intention the case would clearly be on 
all fours with that of Reg. v. Martin (1). 
In that case a prisoner gave a cheque 
drawn in the name of a fictitious person 
upon a Bank in w'hich there was no ac- 
count answering to that signature but the 
prosecutor took the cheque believing that 
it was drawn in the prisoner’s, name and 
the Court following the ruling in Dunn’s 
case (2) cited above held that there was no 
forgery. The law in sec. 464. 1. P. C.. is 
exactly the same. The intention in such 
a case must be to cause it to be believed 

A 

CD 6 Q. B. D. 84 (1870). 

(2) 1 Leach 0. 0. 09 ; 8 last ?. C. 061, 06S 
9802 ). 
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that such document was made or signed 
or executed by or by the authority of a 
person by whom or by whose authority it 
was not made, signed or executed. I ac- 
cordingly think that there was mo false 
document made, and therefore there was 
no forgery. In that view the charges 
under secs. 467, 468 and 471, I. P. C., 
must fail and the convictions and sen- 
tences passed on these cliarges cannot 
stand. 

As to the charge under sec. 420, I. P. 
C., the Appellant’s contention is that he 
did not make any representation to Rai 
Mohon Saha whom he is alleged to have 
cheated, that whatever conversation there 
was, was between Abdul liazak and Rai 
Mohon Saha and though the Appellant 
was sitting in the same room he was at 
some distance, and he could neither hear 
nor follow the conversation as it was in 
Bengali. In view of the findings at which 
I have arrived with regard to the nature 
of the transaction, I hold that the Ap- 
pellant used Abdul Razak merely as an 
agency for communicating the represen- 
tations to Rai Mohon Saha. He knew 
perfectly well that he had not disclosed to 
Abdul Razak the fact that the cheque 
was absolutely worthless, and that he had 
no account in the Bank, far less any 
money, against which the cheque could 
be drawn. He knew perfectly well that as 
a security the cheque was worth nothing. 
It was his plain duty to disclose the real 
state of affairs to Abdul Razak, for he must 
have understood that when Rai Mohon 
was paying Bs. 798-8 on the cheque he 
was acting on the representation which 
the cheque carried w^th it that it would 
be honoured* on presentation. This re- 
presentation the Appellant intended to 
convey througii Abdul Razak to Rai 
Mol^n Ssbe; end this representation 
'Abdol Bazak did in fact convey to Bai 


Mohon Saha in the presence of the Appel- 
lant by making over the cheque to Bai 
Mohon Saha and getting the money from 
him. A dishonest concealment of facts 
is deception within the meaning of sec 
416, I. P. C. I hold that the ’Appellant 
dishonestly concealed the most material 
fact that the cheque could nevi r be paid 
on presentation and on the oilier hand 
confirmed Abdul Razak and Bai Mohon 
Saha in their belief that it was a good 
cheque by altering the date from the 12th 
to the 9th when requested to do so. It 
makes no difference to the criminality of 
the transaction that Bai Mohon Saha 
took the precaution of'getting Abdul Razak 
to sign for the firm on the back of the 
cheque. Nor does it matter whether the 
Appellant understood the conversation that 
passed between Abdul Razak and Rai 
Mohon Saha. So far as the offence under 
sec. 420, I. P. 0., is concerned I am of 
opinion that the Appellant has been 
rightly convicted in respect thereof. 

.Having regard, how^ever, to the cir- 
cumstances mentioned in the judgment of 
my learned brother I agfee in allowing the 
offence under sec. 420, I. P. C., to be 
compounded. 

S. C. M. 


(CRIMINAL REVISIONAL JURISDICTION.] 
Mis. Case No. 24 or 1925. 


Newbould, J. 
B. B. Ghosb, J. 
1925, 

18, February. 


A. H. Tubnbb, 
Accused, Petitioner, 

V, 

The Eino-Euperob, 
Opposite Party, 


Criminal Procedure Code ( Act V of 1898), tee. • 
449 (1) (c), ««o. (I), c&. (a) and 

tion for leave to appeal against eonviciion in trial 
hy jury in High Cowrt in a Presidency Tovm^ 
Ration to be tried in disposing of such applieaHvti ' 
—Such appHooHon to be htaird by Division Dssilh.f.^' 

On an appUea^on under see. 4d9 41) (e) 
for lease to appeal the Court hu only to 
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decide whether the cose would, if it had 
been tried outside the Presidency Town, 
have been triable under the provisions of 
Chap. XXXIII of the Code of Criminal 
Procedure in view of the conditions set 
out in sub-cls. (a) and (B) of cl. (1) of sec. 
44S of the Code of Criminal Procedure. 

If the existence of these conditions 
is decided by the High Court in favour of 
the accused he is entitled as of right to an 
appeal. 

Such application for leave to appeal 
should be heard by a Division Bench of 
the High Court rather than by a single 
Judge. 

This was an application for leave lo 
appeal against the conviction of the ac- 
cused at a trial by a jury in the High 
Court Sessions. 

The facts of the case will appeal- froUi 
the judgment. 

Mr. Charu Chandra Biswas, Advocate, 
and Babu Manindra Kumar Bose, VakiJ, 
for the Petitioner. 

Mr. B. L. Mitter, Standing Counsel, 
for the Crown. 

The Judgment of tue Court was as 
follows : — 

This is an application under cl. (c) of sec. 
449, Cr. P. C. , for leave to appeal against 
the conviction in a case tried by a jury in 
this High Court. This is the second time 
that such an application has been mad© 
to this Court since the power to appeal in 
such cases was introduced by the recent 
amendment of the Code of Criminal Pro- 
cedure. 

In the first case, that of T. C. S. Martin - 
dale V. King-Emperor (1), the application 
for leave to appeal was also heard by this 
Bench. ■ It was then granted on an ex 
parte application. After the granting of 
fl) S»0. W.ti. 447: f. c. 40 C. L. J. 266 
( 1984 ). 


leave to appeal the appeal itself was sub* 
sequently heard by another Bench and it 
was then held that the application for 
leave to appeal should be made on notice 
to the Crown. Purthpr one of the Judges 
who heard that appeal was of the opinion 
that though a Divisional Bench had juris- 
diction to entertain and dispose of the 
application nevertheless as a matter of 
convenience and expediency the applica- 
tion should have been made to the Judge 
who tried the case. When the application 
w'as made for leave to appeal orders were 
passed that the .application should be made 
to this Bench. At the same time we are 
informed that this order was no bar to 
our deciding whether or not applications 
of this nature should be made to a Division 
Bench or to the Judge who heard the case. 

The point is one of considerable im- 
portance as a matter of procedure and has 
been fully argued before us by the learn- 
ed Standing Counsel and the learned 
Advocate who ap])eared for the Petitioner. 
The relevant portions of sec. 449, Cr. P. 
C. are in the following terms : — “ Where 
a case is tried by jury in the High Court 
in a Presidency Town and the High 
Court grants leave to appeal on the 
ground that the case would, if it had been 
tried outside a Presidency Town, have 
been triable under the provisions of this 
chapter, then an appeal may lie to the 
High Court on a matter of fact as well as • 
on a matter of law.” In order ’to deter- 
mine the question of convenience and ex- 
pediency the first point that arises is what 
is to be decided befose leave to appeal is 
granted. o 

On behalf of the Petitioner it is con- 
tended that if he is able to ^bow that the 
case, if it had been tried outside a Presi- 
dency Town, would have been triable 
under the provisions of Chap. XXXIII of 
the Code, then he has an absolute right 
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of appeal. The learned Standing Coun- 
Bel contends that Ijefore leave to appeal ia 
granted not only mnst the Court be satis- 
fied on this point which for convenience 
we may call “ the question of status,” 
but also that there are other circumstances 
which render the case a fit one for allowinf> 
an appeal. This issue is clearly raised in 
the present application, since the petition 
for leave to appeal is based on the 
assumption that there is an absolute right 
of appeal if the status is proved. It ap- 
pears to us that the contention raised on 
behalf of the Petitioner is right. Except 
for the provisions in sec. 449 granting an 
appeal, the provisions of Chap. XXXIII 
are by sec. 443 applicable only to cases of 
trials outside a Presidency Town. Sec. 
449 gives the right of appeal against the 
decision of a High Court in three classes^ 
of cases. The first class is cases tried by 
jnrv in a High Court under the provisions 
of this chapter and can only apply to High 
Courts outside a Presidency Town. The 
second class of cases are those which 
would otherwise be tried under the provi- 
sions of this chapter but are under this 
Code committed' to or transferred to the 
High Court and tried by jury in the High 
Court. In these two classes of cases an 
absolute right of appeal is given. It ia 
contended bv the learned Standing Coun- 
sel that if it had been intended to give an 
absolute right of appeal in the third class 
of cases similar words would have been 
used in cl. (c) as are used in els. (a) and 
(h), and the condition of the High Court 
granting leave ^to appeal would be un- 
necessary, We are unable to accept this 
contention. The cases which come under 
cl. (h) would sometimes be tried by jury 
in the High Court in a Presidency Town. 
In such cases the accused if convicted 
would have the absolute right of appeal 
and it is difficult to undentand vyby jffie 


legislature should give this right of appeal 
in some cases tried by such High Court 
and not in others. The necessity for the 
insertion of the condition of granting leave 
to appeal in cl. (c) appears to us to be due 
to the fact that in cases which come under 
cl. (b) the question whether Chap. 
XXXIII is applicable or not has been de- 
cided before the case is committed to or 
transferred to the High Court. In cases 
which come \inder cl. (c) this question has 
not arisen, and it was necessary for the 
legi.'slature to provide for a deci.sion of this 
question. We think that the clause is 
not well-drafted, but its meaning is that 
‘‘ the question of status ” is to be decided 
by the High Court before leave to appeal 
is granted' and that if that is decided in 
the accused’s favour he is entitled as of 
right to an appeal. The wording of cl. 
(c) also suj)port8 this view, since it states 
the ground on which leave to api>eal may 
be granted. We do not think that this 
ground would be stated in this manner if 
other grounds had to be considered by the 
Court when granting leave to appeal. It 
is urged that the power to grant leave lo 
appeal also includes the power to refuse 
leave to appeal. That is so. But if the 
power to grant leave to appeal is limi^ilfN 
to a single ground all that follows is that 
the Court which has power to ^ant leave 
to appeal on that ground can refuse leave 
to appeal when that ground is not estab- 
lished. 

We bold, therefore, that the Court to 
whom an application for leave to appeal 
is made has only to decide whether the 
case would, if it had been - tried outside 
the Presidency Town, have been triable 
under the provisions of Chap. XXXECt of 
the Code of Criminal Procedure. The 
conditions, that would make a case, if it 
had been Med ouMde a Presidency 
Town, triable under Chap. XXXIIt are 
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set out in sub-cls. (a) and (b) of cL (1) of 
sec. 443 and are as follows : — (g) That 
the complainant and the accused persons 
or any of them are respectively European 
and Indian British subjects or Indian 
and European British subjects, (b) that 
in view of the connection with the case 
of both a European British subject and 
an Indian British subject, it is expedient 
for the ends of justice that the case should 
be tried under the provisions of this 
chapter. So far as the cases coining 
under sub-cl. (a) are concerned we cannot 
see that the Judge who tried the case 
would be in a better position to decide 
this simple issue than a Division Bench. 
As regards sub-cl. (b) cases might occur 
in which it would be easier for the Judge 
who tried the case to decide whether 
that condition has been established, but 
we think that such cases would be rare 
and they would not be sufficiently fre- 
quent to render it desirable that the ap- 
plication should be heard by the Judge 
who tried the case rather than a Divi- 
sional Bench. On general grounds we 
think it is desirable that the application 
for leave to appeal should be heard bj 
a Divisional Bench rather than by a 
PPgle Judge. In this counti'y it is un- 
usual for the legislature to make provi- 
sion for leave to appeal to be granted by 
the Court against which the appeal is 
sought to be preferred. In England the 
provision is more frequent, but that is 
usually qualified by providing for an ap- 
peal against an order refusing leave to ap- 
peal. We think, therefore, that since 
no appeal woujd lie against the decision 
of the single Judge refusing leave to ap- 
peal under this section it is better in the 
interest of justice that the application 
shonld be heard by a Divisional Bench. 

In the present case it is not disputed 
that the facts bring it within sub>-cl. 


of cl. (1) of sec. 443, Cr. P. C. and.. we 
accordingly grant leave to appeal in this 
case. 

S. C. M. 

PRIVY COUNraL. 

[Appral prom Allahabad.] 

Lord Sb AW. 

Loud Blanesul rgh. Sabu Ram Kpmab, 
Lord Salveskn. Appellant, 

1924. t;. 

Heard, Muhammad Y qub 

12, February. and anr., 

Judgment, Rrspouiieiit:*. 

J2, February. ’ 

Building contract ^Stipulation to deduct com- 
mission on agreed rates oj payment on completion^ 
Alteration in the work substantially increasing it 
in size and dimensions - Stipulation^ if applies 
to it. 

In a building contract under which a 
particular building of given size and 
dimensions was to be completed within 
a year it was stipulated that at the final 
adjustment of accounts, 10 per cent, of 
the scheduled rates for articles supplied 
whatever their cost had been would be 
deducted from the amount found due to 
the builder. But as work progressed , the 
dimensions of the work were nearly 
doubled so that it could not be and was 
not completed withm a year: 

Held — That the failure to complete 
during the year was not due to any fault 
of the builder and the stipulation for de^ 
duciion of commission did not apply lo the 
new conditions which came into existence 
snhscqiicnthj to the contract. 

This was an appeal (V of 1923) from a 
decree of the High Court at Allahabad, 
dated the 4tli March 1919, which reversed 
a decree of the Court of the Subordinate 
Judge of Moradal>ad, dated the 30th Sep- 
tember 1010. 

The Appellant eniered into an agree- 

59 
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txx0oii m Mav 1913 with the 1st Respon- 
dient that the latter should build him a 
chouse in accorcTance with a tender sub- 
mitted by the said Respondent. The 
rates payable under the tender were to be 
. subject to a deduction of 10 per cent. 

** commission.” Under the agreement ad- 
vances were to be made weekly by the Ap- 
pellant to enable the contractor to procure 
materials and pav hirf labour. 

An advance of Rs. 500 was made on the 
28th May 1913 and other small advances 
were made from time to time. 

On the 29th Jnlv the Appellant obtained 
the sanction of the Mifnicipalitv to add an- 
other row of outhouses and to build a 
reservoir and temple and other appurten- 
ances thereto. Sanction for further build- 
ings and for the erection of an upper 
storey on the original bungalow was ob- 
tained on 1st November 1913. 

In September 1914 the contractor 
stopped work on the ground that he was 
not receiving suPRcient advances to en^ 
able him to provide materials and labour. 
The facts are set out in greater detail in 
the judgment of the Privy Council. 

The Appellant filed his suit on the 24th 
Septoiriber 1915 against the contractor 
and the 2nd Respondent was added as his 
surety. He co^^tended that the building 
contract stipulated for the completion of 
the building within a year and be claimed 
Rs. 9,562 and interest as being advances 
made^ over and above the actual value of 
the premises already constructed. 

The Subordinate Judge passed a decree 
in the Plaintiff’^ favour for Rs, 8,287 but 
on appeal the High Court held that the 
stoppage of work was not due to any de- 
fault on the part of the contractor, and 
that the l^laintiff had failed to show that 
he had advanced to the Defendant any 
money in excess of the value of the xyork 
already done. 
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Messrs. DeGruyther^ K, C. and Parihh 
for the Appellant. 

Messrs. Dunne, K. C. and W. Wallach 
for the Respondents. — The argument be- 
fore the Privy Council was miiinlv con- 
fined to the question whether the Appel- 
lant was entitled to deduct 10 per cent, 
from the rates mentioned in tlui tender. 

Their Lordships’ Judgment was deli- 
vered bv 

Lord Shaw. — This is an appeal from 
a decree of the High Court of Judicature 
at Allahabad, dated the 4th March 1919. 
This decree reversed that of the Addi- 
tional Subordinate Judge of ^^oradabad 
duted the 30th September 1910, decree- 
ing the Plaintiff’s claim. 

A building contrtwit bv wav of offer and 
acceptance had been concluded between 
the Plaintiff, Appellant, who was the 
owner of certain land, and the Respon- 
dent, a builder apnarentlv in a humble 
way of business, who was a contractor. 
Certain subsidiary matters of account- 
ing were referred to in the minute argu- 
ment delivered before the Hoard. Even 
if that argument had been in all points 
sound, it would have resulted in a rela- 
tively trivial readjustment of the 
the alleged balance. 1’heir Lordships 
content themselves with observing that 
the appeal is decided upon a consideration 
of the only ground w^hich apnears in the 
reasons of the Appellant. It is not legiti- 
mate to raise at this Board other and 
subsidiary points which were ju^narently 
neither raised nor canvassed in the 
Courts below. 

The reasons for the Appellant’s appeal 
to this Board are substantially confined 
to one point. That has reference to a 
10 per cent, allowance, tetbe made by the 
contractoir to the owner "for commis- 
aioxi.*' 
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- The Board will now proceed to discuBfc 
the matter in the lij?ht of the contract 
between the parties. The form of the 
suit is by the owner against the con- 
tractor for a sum amounting to nearly 
Rs. 10,000, on the allegalipn that that 
Rs. 10, COO consisted of over-payments 
made by him as compared with the sums 
to which the contractor was entitled 
under the bargain. The Appellant made 
certain strong allegations against the Re- 
spondent and declined to make further 
advances, and the work was stopped. 

Their Lordships refer in particular to 
the ofier of the 27th ‘May 1913. The 
early portion of that offer is in these 
terms, and it is that early portion which 
raises, and completely raises, the ques- 
tion now at issue before the Board : — 

“ In compliance with your order the under- 
signed applicant” — that is, the contractor 
— “ is willing to construct the new ‘ kothi* 
in the ba;,h near the distillery in mauza 
Manpur at the rate specified below, leas 
Rs. 10 per cent for commission. Rs. 500 
will remain as an advance, whicli will be de- 
ducted frum the amount of the last bill. If 
the work is done honestly and w’ell, some- 
thing by way cf reward may kindly be 
allowed to the undersigned from the Rb. 10 
^ler cent, cominiasi m.” 

There is further reference in the ac- 
ceptance to what is manifest, and is 
agreed, was a most important circum- 
stance, namely, that the work was to be 
done within one year. Iq the acceptance 
of the offer this and another point are 
made clear, namely (1) “ you should 

within a year construct ” the building, 
and (2) if yop would require money 
during the progress of the work you will 
continue to get money weekly also accord- 
ing fo need/* Finally it may be stated 
that under th^ contract no provision or 
bargain is made as to additions or altora- 
tions^ 


Their Lordships have carefully 
sidered the ambit of these clauses, It 
appears to the Board to be clear that the 
contract refers to one particular building, 
the size, dimensions and even plana of 
which had already been Ifixed. The new 
kothi thus singularised was that which 
had been the subjeef of an application, 
with submitted plans, to the local 
authority and by that date approved. 

As this contract work proceeded, how- 
ever, it was found that the views of the 
owner were \ery much larger than those 
for which he haij obtained the specific 
sanction. Within a few weeks of the 
acceptance of this contract radical 
changes began to be or lered by the 
owner. To speak roughly, those con- 
sisted of the doubling of the size of the 
main building itself; it was converteti 
into a two-storey instead of a one-storey 
building; a large, and apparently exten- 
sive, compound was walled in, and various 
lother buildings, including a’ temple. 
These were made the subject of orders 
from the owner, and work proceeded ac- 
cordingly. None of these items, as al- 
ready mentioned, were within, at least, 
the express scope of the original 
contract. 

Their Lordships are clearly of opinion 
that the arrangements thus made, form- 
ing an addition of a kind so substantial as 
to increase the original cost from 
Rs. 21,000 to nearly Rs. 42,000, piust be 
attributed to a new arrangement between 
the parties, and that that arrangement 
could not, in point of tact, have been 
completed within anything like tfie stipu- 
lated period of 12 months applicable to 
the first and definitely limited cbntract. . 

In those circumstances it was , quite 
dear that the builder still required, and 
possibly in even a fuller degree, to hf 
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BCo<»nEnod&ted with cash to enable him !(• 
undertake the heavy and fresh obliga- 
tiohs under the nevr contract. It is also 
farther clear on the facts that when pay- 
ments to account, or payments* to dis- 
charge builders’ ’accounts or the accounts 
of persons supplying material, were made 
no deduction of lO per cent, commission 
was in fact made from these. These facts 
have a real bearing o'n the <piestion of 
what was the stage at which such an al- 
lowance was to be made. 

It appears to their Lordships that upon 
a review of the first contract it is plain 
that the arrangement by way of rebate 
or a deduction of 10 per cent, commission 
in favour of the owner, nas an arrangj- 
inent which was only exigible and became 
.crystallised when the work was com].ile- 
;;ted and the final account.s at the end < £ 
the year were to be made up. Upon thiit 
.occasion the Es. 500 originally advanced 
was to be deducted from the cumulativ-^ 
sum due to the builder, and further the 
estimate of the 10 |)er cent, commission 
would be made, not from the sums ]iaid 
.but from the scheduled rates for the 
articles supplied, whatever their cost ha<l 
been. After tills reckoning was made 
within or at the close of the .year, tlicro 
would be completely detorinined the 
amount of the debt falling under the 10 
per cent, commission charged. It was 
then, in those circumstances, that the 
oppo'^tiinity would have arisen to the 
owner; to forego making that large de- 
duction from his contractor’s prices, and 
to limit the 10, per cent, hy such an al- 
'lowanc^ as was left to his own good-will. 
'Blit the conditions for making such n dc- 
'“duction never arose ; tlie contract was not 
possible of completion within the year; 
lit. in point of fact was not completed.; and 
agi'ee with the High Couri that 
'the failure to complete was not due to any 


fault on the contractor’s part. The sti- 
pulation accordingly disappeared. 

A fortiori, in their Lordships’ opinion 
such a deduction w’as never agreed to with 
regard to the further work. What was 
done was tlia^ it entered into the bead of 
the owner that he had largely over-paid 
the contractor. As it turns out this idea 
of his was illusory ; he had not done so. 
Oo the best computation that can be made 
the accounts were fairly square, even at 
the old rates. 

In those circumstances, when a suit 
was brought for the sum of nearly 
Es. 10,000 of alleged over-payment, the 
parties most sensibly agreed that a skilled 
referee should settle the amounts. Eor 
does the Board question the propriety of 
their having said to the referee that they 
were willing that the rates charged in the 
original schedule should be made appli- 
cable to the extra w'orks executed. But 
the question remains as to what was to be 
done with regard to what one might call 
tlic prolocation of the right to deduct 10 
per cent, commission. In the opinion of 
the Board there was no such prolocation. 
It wmuld have required a special and par- 
ticular contract to make such a charge 
applicable to a condition of affairs entirely,, 
new'. 

Their Lordships, how'ever, are further 
relieved to find that the referee, looking 
over the charges and the w'ork, does go 
into the question of whether the work was 
fairly charged at the contract rates with- 
out any allowance being made for the 10 
per cent, commissiou. ^e gives evi- 
dence which is thus narrp,ted in the judg- 
ment of the High Court : “ Eustanji ” 
— that is, the arbiter — “ admits that the 
work was well done and worth the full 
rates entered in the scl^ule of the 27tb 
May 1Q13, without any Ka. 10 per cent, 
deduction.” No injustice as between 
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these parties entering into this mercan* 
tiJe contract is to ensue. The contrary 
is the case. The allowance of the 10 per 
cent, which is now claimed in this suit 
by the owner of this piece of land would 
be an allowance which would permit him 
to pay only 90 per cent. Sf the value of 
the work which is actually on his pro- 
perty. 

Their Lordships are satisfied that the 
result arrived at by the High Court is 
sound ; and they will humbly advise His 
Majesty that this appeal be dismissed with 
costs. 

Solicitor ; Mr. Ed. Dalgado for the Ap- 
pellant. 

Solicitors: Messrs. T. L. Wilson & 
Co. tor the Respondents. 

G. D. M. 
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Lord Bi okm steb. 
Lord Donedim. 
Lord 0AR^ov. 

Sir John Edge. 
Lord Salvesbk. 
1923, 

Heard, 20, April. 
Judgment, 10, M.ay. 


Baloobind, since 
deceased (now re- 
presented by Snraj 
0.it and anr.), and 
ors.. Appellants, 

V. 

Badri Prasad and 
anr.. Respondents. 


W jib-u'-aiz, record of, hy Settlement OJiccr — 
Value at evidence. 


A custom is not established by an 
ambiguous statement of it in a wajib-ul- 
arz. 


Settlement Officers in recording cus- 
toms in w{tjib-ul-arzea have to perform 
duties which the Government orders 
. them to perform. 

One of these duties is to record customs 
. as the Settlement Officer finds them and 
not as he %ay think they ought to be. 
■ When it is not shown by reliable evidence 


that the. Settlement Officer negheted to 
perform his duty or was misled in record- 
ing a custom, and it dqcs not appear that 
the statement of the custom i.s ambiguous , 
the reemd in a wajib-ul-arz of a custom is 
most valuable evidence of the custom, 
much more reliable evidence than subse- 
gucnt oral evidence given after a dispute 
as to the custom has arisen. 

This was an appeal from a judgment and 
decree, dated the isth July 1919, of the 
Court of the Judicial Commissioner of 
Oudh, reversing a decree, dated the 2nd 
Airt’il 1918, of the Subordinate Judge of 
Gonda. 

The only (|ueation in the appeal was 
whether there was a custom in the family 
of the litigants whereby daughters and 
daughters’ sons were excluded from in- 
heritance. 

The village in suit is called Aunian 
Durga. and is situated in Oudh. Radha 
Pande — the brother of Tlalgobind wliose 
representatives are the present Ap- 
pellants — died in 1901 and ' his widow 
Musamniat Janka- inherited his pro])erty 
for the terra of her life. In the follow- 
ing year .she alienated a portion of this 
property and in a suit brought against her 
by the next reversioner of Radha Pande 
it was held that daughters and daughters’ 
sous were excliuled from inheritance. 
Subsequently Musamniat Janka made a 
gift of lier interest in the village in dis- 
pute to the jiresent Respondents. 

Musammat Janka died in 1917 tand. the 
present suit ivas brought by oBalgobind 
as next reversioner to recover possession 
of the village and inefipe jirofits. Trans- 
ferees from Balgobind were jqined with 
him as co-Plaintilfs. 

The Subordinate Judge foijnd in favour 
of the Plaintiffs on the question of custom 
and passed a decree in their favour. On 
appeal the Judicial Commissioners (Lyle 
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and Ashworth. J. C.) were of opinion that 
the custom had not been proved. They 
considered the oral evidence of knowledge 
of the existence of the custom as value- 
less, and held that an entry in tljp wajib- 
ul-arz of the vil^fige was ambiguous and 
insufficient and reversed the decree of the 
Subordinate Judge., 

The Plaintiffs now appe.aled to His 
Majesty in Council. , 

Messrs. DeGruyther. K. C. and B. Dube 
for the Appellants.— The iudgment in the 
earlier suit against Musiimmat Janka, 
though not ** res judicata,” is evidence 
supporting the custom which is also estab- 
lished by the wajib-ul-arz. 

Shea Manqal v. Jagpal Singh (1). 

Messrs. Kenworthy Brown and S. 
Hyam for the Respondents. — There is in- 
sufficient evidence to suT'Port the custom. 
The language of the wajib-ul-arz was at 
least ambiguous, and it was signed by only 
one person and he not uninterested. 

There are no instances to support the 
alleged custom. Moreover tlie evidence 
required is considerable seeing that the 
custom is at variance with Hindu law. 

Parbati Kunwar v. Chandarpal Kunwar 
(2) and Anant Singh v. Durqa Singh (i5). 

The previous decision carries the matter 
no further as the question turns solely on 
the wajib-ul-arz. 

Mr. Dube in reply referred to sec. 23 of 
the Indian Evidence Act. 

Theif Lordships’ Judgment was deli- 
vered by * 

Sir John Edge. — This is an appeal from 
a decree of the Court of the Judicial Com- 
miasioner of Oudh, which reversed a de- 
li) 1 2 pudh CaBCB SR at p. 6!). 

(2) li. B. 36 [. A. 125 : 8. r. 13 C. W. N. 1073 

( 1906 , 

(3) L. K. S7 1. A. 191 : 8. c. 14 C. W. K. 770 
(1910). 


cree of the 'Subordinate Judge of Oonda, 
and dismissed the suit. The suit was a 
suit for the possession of the village 
Aunian Durga- in the District of Gonda, 
and for mesne profits, and it depended on 
whether there was or was not a family 
custom in the village by which daughters 
and their issue were excluded from in- 
heritance. The Subordinate Judge found 
that there was such a custom and decreed 
the suit. The Court of the Judicial Com- 
missioner on appeal found that the custom 
was not proved, and accordingly dismiss- 
ed the suit. 

In order to understand how this ques- 
tion as to a custom excluding daughters 
and their issue from inheritance has arisen 
in this suit, it is necessarv to refer 
briefly to the family to which the Plain- 
tiff, Balgobind Pande, had belonged. 
Balgobind Pande and his three elder 
brothers, Sital Prasad Pande. Radha 
Pande and Raghubar Pande. had, with 
their father, Narain Dat Pande, consti- 
tuted a joint Hindu familv which was 
governed by the law of the Mitakshara 
subject to any lawful variation of that law 
by custom. A lawful variation of that 
law w'ould be a custom which excluded 
daughters and their issue from inheritance. 
Such a custom is not uncommon in Oudh 
and m other parts of India. 

The elder brother of Narain Dat Pande 
was Hamarain Pande, who was a sanad 
holder, and' was possessed of considerable 
immoveable property in Oudh. Harnara- 
in Pande gave some of his villages to Nara- 
in Dat Pande absolutely. Narain Dat 
Pande also acquired other vjllages, one of 
which was the village Binduli. Their 
Lordships do not know when Narain Dat 
Pande died. At the Settlement in Ondh 
after the Mutiny, the villages which Nara- 
in Dat Pande had self-acquired and those 
which he had acquired by gift from his 
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elder brother were by courtefty described 
as taluqa Binduli, and the property was 
in the settlement papers referred to as a 
taluqa. It is not necessary to consider 
whether that property was or was not 
correctly described as a taluqa. 

Sital Prasad Pande was at the time of 
the Settlement the manaf^er on behalf of 
the then joint family, and he was also the 
Lambardar of some, if not of all, the 
villages included in the taluqa. 

The Settlement Officer prepared a 
wajib-ul-arz for each of the villages. The 
fourth paragraph of the wajib-ul-arz of 
hinduli as translated by the official tran- 
slator is as follows ^ — 

** Para. 4.— Rights of transfer and in- 
heritance. 

** Each of the two co-sharers has the 
right to transfer his share ; but so long as 
one of them is willing to purchase, the ether 
shall not sell to a stranger. The rule of in- 
heritance and division (thereof) in this vill- 
age is that on the death of a co-sharer his 
sons becviiijc owners of his share in equal 
shares and the daughter does not get any 
share by inheritance. If a co-sharer has 
several wives, of whom one has one son and 
the other sevenil, then on the death of the 
co-sharer his share will be divided equally 
among his sons. There is no custom of 
Stribhag (divisi m according to number of 
wives). When one wife has sons and ano- 
ther has daughters only, then such other 
will not get a share The issue of the 
(former) wife will possess the share and 
maintain (in food and clothing) the daugh- 
ters and bear the expenses of their marri- 
age. If there is no male issue born of the 
wives, they will remain in possession in 
equal shares. The widows have no power 
to adopt; on (their) death the nearest rela- 
tion of the husband succeeds to the share. 
An unmarried wife and her children are 
givw maintenance: they do not get (in- 
herit) a share.’’ 

The vetnacular words of the sentence 
wbidi the official translator has translated 
aa The rule of inheritance and division 


(thereof) in this village is that on thb 
death of a co-sharer his sons become 
owners of his share in' equal shares, and 
the daughter does not eet any share by 
inheritance,’* given, presumably correctly, 
by the learned Judicial Commissioners in 
their judgment, do not include between 
the words “ ennal shares and the words 
" the daughter ’* any word wdiich could 
be translated ns “ and.” Their Lordships 
do not consider it necessary to refer this 
ease back to the (lonrt of the Judicial 
Commissioner for a report as to whether 
a w’ord representing ** and ” is or is not 
in the original wftjib-nUnrz between the 
words “ eoual shares ” and the words 
” the daughter,” as in either event the 
sentence, in tl?eir I.ordsbips’ opinion, 
would have the same meaning, that is, 
that a daughter’ a?'*d her issue are excluded 
•from a rinrht of i’^henta^^ce. Para. 4 of 
the icanb-vl-nrz of Binduli is not repeat- 
ed in the irajih-ul-arz of Aiinian Durga as 
the villages of the Settlement vwere treat- 
ed as villages of the taluqa Binduli, 
having a common custom as to rights of 
inheritance, but reference as to the cus- 
toms of Aunian Durga is made to para. 4 
of the wajib-ul-arz of Binduli. Sital Pra» 
sad Pande signed the wajih-uUarz of the 
village of Binduli, and verified before the 
Settlement Ol’ficer the wajib-ul~arz of 
Aunian Durga. and no exception was 
taken by any one to the record of the cus- 
tom. , 

After the Reltlement the brotbprs sepa- 
rated and the village Aunian Durga fell to 
the share of the second brother, Radha 
Pande. Radha Pande married Musam- 
mat Janka, but whether the “marriage 
took place before the Settlement or after- 
wards their Lordships do hot know. 
Radha Pande had by his wife a daughter, 
Musammat Thakur Dei, but no son. 
Musammat Thakur Dei married wd bed 
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a son, Badri Prasa<l, who is Defendant 
No. 1. Radha Pande died in 1901, and 
bn his death Musdmmat Janka came into 
tlie possession of Aunian Diir^a for the 
interest of a Hindu widow. On the 4ili 
April 190*2, ]\Iustiininat Janka granted a 
perpetual lease of 80 bighas of Aunian 
Durga to Tibhawan Tewaii and Baleshar 
Tew'a-ri, the Defendants Nos. 4 and and 
on the 1st Mav 1902* mortgaged with 
(>ossessioii an undivided nioiety of the 
x^HIage to the predecessors-in-title of De- 
fendant No. 3. On the 31 st October 

1916, Musainmat Janka made a gift of a 
6-annas share in Aunian Durga to Gaja- 
dhar Prasad, Defendant No. 2. On the 
3rd November 1916, ]\Iusammat Janka 
and her daughter Musainmat Thaknr 
Dei gave all such rights and interest as 
they possessed in the remaining lO-annas 
share of Aunian Durga to Badri Prasad < 
Defendant No. 1. On the 4th Marclj 

1917, Musammat Janka died. On her 
death the Plaintiff Balgobind Pande was 
the next reversioner to her husband. 
Radha Pande, Sital Prasad Pande aiul 
Raghubar Pande being then dead. On 
the 24th August 1917, Balgobind Pande 
gave an 8-annas share in Aunian Durga 
to Kesho Dat Ram Pande and Tikam Dat 
Ram Pande, who were gi’andsons of Sital 
Prasad Pande, being the sons of his son, 
Mahadeo Prasad, who was then dead. 
On the 7th September 1917, Balgobind 
Pande, Kesho Dat Ram Pande and. Tikam 
Dat ifearn Pande brought this suit. Bal- 
gobind Pande is now dead and is repre- 
sented in this appeal by his sons, Suraj 
Dat and JagdisH Dat. a minor, thraugli 
his guardian. 

It is not proved or contended that any of 
the alienations already mentioned by 
Musammat Janka were made for n^es- 
sity, and the only question which it is 
necessa;i 7 for their Lordships to oQniidcr 


is whether by custom daughters and their 
issue are excluded from inheritance in 
Aunian Durga. As has been already 
stated, the learned Subordinate Judge 
who tried tlie suit found that that custom 
was proved. The learned Judicial Com- 
missioners wlio heard the appeal appar- 
ently did not doubt that the entry of the 
custom in the wajib^ul-arz of the village 
Binduli w as evidence of the custom which 
governed the right to inherit in the village 
Aunian Durga, but they were of opinion 
that para. 4 of the wajib-uUrt of Binduli 
was ambiguous and that owing to that 
ambiguity the custom was not proved. It 
is quite true that a custom is not estab- 
lislied by an ambiguous statement of it 
in a wajih-uUarz. 

In tlieir Lordships* opinion there is no 
ambiguity in the statement as to the cus- 
tom. The only construction to which it 
is open is in their Lordships’ opinion that 
on the death of an owner of the village no 
daughter of his is under any circumstances 
entitled to a share in the property by riglit 
of inheritaiio^. whether he had left sons 
or not. How such a custom would 
operate in cases in which an owner died 
leaving no relation but a daughter who 
could inherit it is not necessary now to 
consider. If a daughter had no right to 
inherit her issue could not inherit. The 
provi.sion that on the death of a co-sharer 
liis sons became owners of his share in 
equal shares w^as probably inserted to ex- 
clude any claim under a custom of primo- 
geniture which is not an uncommon cus- 
tom in Oudh. 

Settlement Officers in^ recording cus- 
toms in wajib-uU-arzes have to perform 
duties which the Government ordersi tbepi 
to perform. 

One of these duties was to iwcard eus- 
toms as the Settlement Office®* found 
them, and not as he might think they 
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ought to be, When it is not ^own by 
reliable evidence that the Settlement 
Officer neglected to perform his duty or 
was misled in recording a custom, and it 
does not appear that the. statement of the 
custom is ambiguous, the isecord in a 
toajib-til-arz of a custom is most valuable 
evidence of the custom, much more reliable 
evidence than subsequent oral evidence 
given after a dispute as to the custom has 
arisen. 

There was no evidence to prove or even 
to suggest that the Settlement Officer in 
stating the custom as he did in the wajib- 
ul-arz had in' any way neglfected his duty 
in ascertaining what the custom was, or 
was misled as to the custom ; nor was 
there any evidence given in this suit in 
denial of or at variance with the custom. 

Their Lordships find that the custom 
excluding daughters and their issue from 
inheritance was proved, and they will ac- 
cordingly humbly advise His Majesty that 
this appeal should be allowed with costs, 
that the decree of the Court of the Judi- 
cial Commissioner should be set aside 
with costs, and that the decree of the 
Subordinate Judge should be restored and 
affirmed. 

Solicitor : Mr. Ed. Delgado for the Ap- 
pellants. 

Solicitors : Messrs. Barrow, Rogers <t 
NeviU for the Bespondents. 

G. D. M. 
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Ttil'IM KkisIiKV 

Marwai^, I'rf.mlunt 
No. 1, Ai'i ellaiit, 

. V. 

S 'BBkfw < H N 0 and 
anr.. Plaintiffs, 
Respond* n Is. 


Indian Evidence Act (I of 18^S), tect. 11, IS, 
SI, SS~*‘ Trantaction," ^ claim” and ‘‘aeiertion” 
in tec IS. meaning of- ” Fact” in >eo 11, mean- 
ing of— Statement in pottuh relating to adjoining 
land about land in »uit belonging to /'/aintiff, 
if can be proved ott hia behalj and if admiasible 


The Plaintiffs as lessees sued for estab- 
lishment of title to and recovery of posses- 
sion of a plot of land. It appeared that a 
potiah executed by one of the Plaintiffs' 
lessors a year after their lease in respect 
of an adjoining plot of land contained u 
statement that the land in suit befunged 
to the Plaintiffs’ lessors: 


Held — That the pottah not relating to 
the land in suit, was not a transaction 
within the meaning of cl. (a) to .sec. 13 of 
the Evidence Act and the statement m the 
pottah was a mere recital and did not. 
amount to an assertion of right or a clainC 
within the meaning of cl. (b) to sec. 13 of 
the Evidence Act and could not be proved 
on behalf of the Plaintiffs and hence that 
document was inadmissible in evidence^ 

It was an admission in favour of, the 
person making it which was not admis- 
sible under any clause of sec. 32 and could 
not be said to be a “ fact ” within the 
meaning of sec. 11 of the Evidence *Act. 

This was an appeal atiainst the decree 
of Babu'Hem Kumar Neogi, Subordinate 
Judge of Assansol ii) Zillah Burdwon, 
dated the 17tb of February 1922. reversing 
the decree of Bobu Gbpal Chandra Baau, 

60 
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Munsif of Assansol, dated the 9tb of July 
1921. 

The facts of (the case will appear from 
the judgment. 

Babtis Ramesh Chandra Sen and Ban- 
him Chandra fianerjee for the Appellant. 

Mr. M. A, S. M. Akram for the Kes- 
pondents. 

The JPDOMENT pp THE COURT was as 
follows : — 

Huhkawahdt, J. — Plaintiff No. 1 along 
with his lessee Plaintiff No, 2 brought 
this suit for establishment of title to and 
recovery of possession of a plot of land 
alleging dispossession by the Defendants 
in 1918. Plaintiff’s claim is based on a 
lease from the alleged owners of the land 
Makhan Ray and Ananta Ray, dated 14th 
Palgun 1306. The Defendants resist the 
Plaintiff’s claim by virtue of a lease, dated 
14th Cliaitra 1306, from Defendants Nos. 2 
and 3 to whom they assert the land in 
suit belongs. They further deny Plain- 
tiff’s jiossession within the statutory 
period and also claim title by adverse yjos- 
session. On these pleadings two piiu- 
cipal issues were raised as to title and 
limitation. In the trial Court the learned 
Munsif found both the issues against the 
plaintiffs and dismissed the suit. On 
appeal by tlie Plaintiffs the learned Sub- 
ordinate Judge set aside the decision of 
the trial Court and decreed the suit. 
Hence this appeal by the Defendants. 
It ts admitted that none of the parties has 
beeniable to produce any document show- 
ing title in their respective lessors: the 
question of possession therefore assumes 
paramount importance. The learned Sub- 
ordinate Judge in finding possession of the 
Plaintiffs has relied among other pieces 
of evidence, on a statement made by 
Makhan Ray, one of Plaintiffs’ lessors in 
pottab, Ex. 4. This pottah is a 


granted by Makhan in 1305 to another 
person of a plot of land adjoining and to 
the east of the disputed land. In giving 
the boundaries of the plot leased out by 
the pottah the western boundary is given 
as the plot in suit which is described as 
belonging th the lessor. The learned Sub. 
ordinate Judge has attached great im- 
portance to this statement in the pottah 
by the Plaintiff’s lessor made a year before 
the Plaintiff’s lease and at a time when 
there was no dispute about the land in 
suit. It is argued before us — and that is 
the only point urged in the appeal — 
that the above, statement in the pottah 
cannot be used as evidence against the 
Defendants as it is in 4he nature of an 
admission which cannot be used in favour 
of the person making it or any other per- 
son claiming through him. 

Under sec. 21 of the Evidence Act an 
admission cannot be used as evidence in. 
favour of the person making it or any 
person claiming under him except under 
some circumstances, one of which is that it 
may be so used if it is relevant otherwise 
than as an admission. It is therefore 
necessary to consider if the statement 
above referred to is otherwise relevant and 
as such can be proved on behalf of the 
person making it. It is not seriously 
contended that the statement is relevant 
under sec. 11, Evidence Act, as it can 
hardly be said to be a “ fact ’ ’ within the 
meaning of that section, nor is it main- 
tained that it is admissible under any of 
the clauses of sec. 32, though it appears 
that Makhan Ray is now dead. But it is 
attempted to make it evidence under sec. 
13 of the Evidence Act, It is said that 
the pottah was evidence of a transaction 
or a particular instance in which the 
right to the land or possession thereof was 
claimed or asserted by the Plaintiff’s 
lessor. It may not be-a transaction as the 
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pottah did not relate to the land in suit, 
Dansi Singh v. Mir Ameer Ali (1), but 
great stress is laid on cl. (6) of that sec- 
tion. That clause is in these words : — 
“ Particular instances in v/hich the richt 
or custom was claimed, recognised or 
exercised or in which exercise was dis- 
puted, asserted or departed from.” This 
sub-section is divided into two parts : the 
first part deals with particular instances 
when the right was claimed, the second 
part speaks of particular instances when 
the exercise of the right was asserted. In 
the present case there was no assertion of 
an exercise of the right.- Assertion in- 
dicates some act or deed which may or 
may not follow a statement. It remains 
therefore to consider whether in the pre- 
sent case the right to the land in suit was 
” claimed ” by the Plaintiff’s lessor by 
describing it as belonging to him in 
giving the boundaries of a contiguous 
pfot of land let out under Ex. 4. The 
word claim ” has not been defined in 
the Act nor, so far as we are aware, has it 
received judicial interjjretation. In the 
Oxford Dictionary the verb ‘‘ claim ” is 
said to mean : ” (1) To demand as one’s 
own or one’s due; to seek or ask for on 
tho ground of right ; (2) to assert and de- 
mand recognition of an alleged right, 
title, possession, attribute, acquirement 
or the like ; to assert one’s own to affirm 
one’s possession of : Sense (1) claims deli- 
very of a thing; sense (2) the admission 
of an allegation.” The word therefore 
denotes a demand or assertion in relation 
to a thing or attribute as against or from 
some person or persons, showing existence 
of a right to it in the claimant. A bare 
■tateiiieii.t' may or may not be a claim 
Moording to the attending circumstances 
in whioh it is made. It may amount to a 
elaim. or be a mere statement <4 claipi. 
a> un.w.-».Toi (mov>. 


There is a distinction, not too subtle, 
between a statement of a claim and a 
claim, though in some ciVcumstances a 
statement may amount to a claim. The 
latter is made with reference to a right in 
a thing which was at that tiftie being dealt 
with or directly in contemplation, tlie 
former may be casual or made with re- 
ference to some other right or thing. The 
illustration under sec. T3 affords some in- 
dication of the meaning to be atta<died to 
the words used in the section. 'J'o give 
" claim ” a wider meaning will practi- 
cally neutralise the effect of sec. 21 and 
make ali statementer wherein a right is 
stated to exist provable on holm If of the 
person making them, however recent 
they may be. I make a note in my note- 
book that I have lent Rs. 1,000 to A : 
thereafter I bring a suit against A, and 
put in my note-book to prove the entry I 
had made therein. If this evidence is ad- 
missible in my favour, I do not know 
wljat statement sec. 21 seeks to exclude. 
In my judgment the statement made iii 
Ex. 4 that the land to the west of the 
land demised under that pottah belonged 
to the Plaintiff's lessor is a mere recital 
and does not amount to a claim and can- 
not be proved on behalf of the Plaintiff 
and hence that document is inadmissible 
in evidence. In this connection attention 
may be drawn to the cases of Ramadin 
Bat V. Dhunwanti Koer (2) and Pamani 
Pershad N. Singh v. Mahanih Adaya 
Gossain (3). 

In these cases similar statements were 
held inadmissible but without sufficient 
discussion of the law. In the nose of 
Ramadtn Rat v. Dhunwanti Font (2) 
even a statement made by the prede- 
cessor of the Defendant while dealing with 
the property claimed was held inadmis- 

(8) 17 0. w. N. loia aou). 

I. L. B. 91 Oai. eso aeott. 
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sible against the Plamtiff. It is not 
necessary to go so far but it shows the 
anxiety of thefCourt to uphold the salu- 
tary prijaci))lo of disallowing proof of 
statements in favour of a party making it 
or his reprosejUatives-in-interest and thus 
not permitting a party to take advantage 
of his own act. 

The finding of the learned Subordinate 
Judge on ojal evidence of possession 
adduced by the parties is vague and in- 
definite though it seems, from his com- 
ments on the Defendant’s evidence, that 
bo prefers the oral evidence on behalf of 
the Plaintiff. But .as I have stated there 
is no docujnentary evidence of title on 
either side and as the learned Subordinate 
Juc'ge has relied upon the pottah, Ex. 4, in 
proof of Pluintilf’B possession, vre cannot, 
in second appeal, say that excluding the 
pottah he »vould liave arrived at the same 
cmtclusion on tins (luestion of possession. 
The learned Subordinate Judge has not 
also entered any finding on the issue of 
limitation. 

We are therefore constrained to allow 
the ajtpeal and send the case back to the 
lower Appfllate Court for a re-examina- 
tion of the evidence on record excluding 
tl'e pottah, Ex. 4, from consideration and 
we order accordingly. The costs will 
abide the result. 

Chmino, J.-- -I agree. 

B. C. M. 


ICIVIL RBVISIONAt JDBISDICTIOH.] 
Bulb No. 770 8) or 1924 

IN 

S. A No. 7tl or 1922. 

Gee WES, J. ^ Khi8um% Mohan 
CHAKRAVA hTi, J. Ghosh, Appellant, 

1924,' Petitioner, 

Beard, 21 and «. 

24, November. Scbafati Banbbji and 
Judgment, ors., Bespondents, 

24, November. J Opposite Party, 
Limitation Act (IX of 1908), seo 5 and Sch. /, 
Art 177 (at amended by Act XXVI of 19H0)— 
Application for mhttUntion out of time — Ignorance 
of law, if mfficient cante within the p'ovitiont of 
sec. 6 of the Limi&ition Act 

Where a Respondent died on the 13th 
December 19S3, and the Appellant filed 
an application on the 9th June 1924< for 
setting aside the abatement of the appeal 
as against that Respondent and for sub- 
stituting his heir, and the Appellant 
stated in his affidavit that although fie 
was aware of the death of the Respondent 
he did not know that substitution of his 
legal representative was necessary or that 
it was his duty lo bring in the said legal 
representative on the record: 

Held — That under the circumstances of 
the case the delay was bonS, fide and suffi- 
cient cause had been shewn within Vie 
provisions of sec. 5 of the Limitation Act. 

This was a Buie granted on tbe 16th 
June 1924 (.ailing upon tbe heir of the 
deceased Bespondont No. 2 and the sumv- 
mg Bespoiidents to show cause why. the 
abatement of the appeal as against tbe 
deceased Bespondent should not be set 
aside and tbe substitutlcin made as prayed. 

Tbe facts of the case will appear from 
the following sworn petition (>f Bia Appel; 
lant on which the Buie was Ususd : — 

" 1. That the above appeal Sfi^ out of a 
suit for ejeotmimt brought by the Oppodte 
Party aborve-naiui^ apaimit' yOur Petittoaer 
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is respect of s plot of baitu land «rbi^rfoisis 
tbe oncestial homestead of yout Petitioner. 

8. That the Kespoudent No. 8 named 
Amarapati Baucrji diod intestsvtc on the 
13th December 1923 Icavins ns Jus solo heir 
his only son named Umnpado (Kanta) 
Banerji who. is a ««» jurit. 

9. That althoii{f:h yout Petitioner was 
aware of the death of the said person, he 
did not know that substitution of his legal 
representative was necessary or that it was 
your Petitioner’s duty to bring in the said 
legal representativo on the record. 

4 . That your Petitioner is an ignorant 
Tpillrman and has had no experience of any 
litigation previous to the present one. 

6. That on the eth June 1924 the said 
appeal came, on the peremptor.v board for 
the first time and on that day the Respon- 
dents’ Vakil informed your Petitioner’s 
Vakil about the death of the Respondent 
No. 2, and thereon the case was adjourned 
and your Petitioner’s Vakil sent for your 
Petitioner and informed him that the ap- 
peal cannot be heard without a proper sulf" 
stitution. 

6. That your Petitioner will be seriously 
prejudiced if the said appes.! is not heard 
on the mej'its and the decree for ejectmcift 
of your Petitioner from his ancestral 
homestead prevails.’’ 

Babu Hiralal Chahravarti for the Peti- 
tioner.— Keads tlie petition. I submit 
that tlio facts slated in the petition would 
be "sufficient cause " within the mean- 
ing of sec. 6 of the Limitation A<’-t for ex- 
tending the period of limitation. 

Babu Himendra Chandra ten for the 
Opposite Party refers to Sitaram Paraji 
V. Nimba (1), where West, J., said: 
“ Mere ignorance of the law cannot be 
recognised as a sufficient reason for delay 
under sec., 6 of the Act for that would be 
^tting a pi;emium on ignoran(».” 

[The Petitioner’a Vakil haring pray^ 
for to consult the case-law their 
Lordships adjourned the bearing to Mon- 
day the Bltii November.] 

ft) I. L. &. U Bmn. 880 st p. SM flSST). 


Babu Hiralal Chakravarti for the Peti- 
tioner.— -I submit that upon the facts 
stated in the petition the delay lyas bond 
fide. Refers to Bam llavji Jawbhekhur v 
Prdhaddas Subkam (2) and Diirj/a Charon 
Nagkar v. Dookhiram, No'skar (.3). 

The deiTeased Respondent was one of 
the PJuinfiffs. The effect of the non- 
Bubstitutu'u of his heir will be that the 
appeal will be held incompetent on this 
preliminaiy ground, and the decree for 
ejectment of the Petitioner will stand. 

Babu Hemendra Chandra Sen for the 
Opposite Party.— Mere ignorance o[ the 
law cannot be suflicient cause ’’ with- 
in the meaning of sec. 5 of the Limitation 
Act. The cases cited by my learned 
friend have no application. 

[CnAKDAVAKTi, J. — There are cases in 
which extension of time has been granted 
under sec. 6 where there was bond fidc^ 
mistake m law.] 

Yes, but there is difference between 
mistake in law and mere ignorance of the 
law. Mere ignorance of the law, 1 sub- 
mit, can never be and has never been held 
to be a ground for extension of time undei* 
sec. 5 of the Limitation Act, while mis- 
take of law in certain cases may be so. 
Even mistake of law is not per se suffi- 
cient reason for asking the Court to exer- 
cise its discretion under sec. 6 but when 
in fact through bond /hie mistake erro- 
neous proceedings are instituted extension 
of time may be granted under that section 
on the analogy of sec. 14 : see Jirij Indar 
Singh V. Kanehi Ram (4). For example, 
pursuit of a remedy in good faith in a 
wrong Court or by An application for a 
review. • 

Such is not the case here. There is no 

it) T. L. B. 20 Bom. 188 at p. 148 (1889. 

(8/ I. L. B. as Cal. 085 (1880). 

(4) 1. L. B. 46 Cal. M »t p. )06i ■. 0. 88 0 
w. V. leo (P. 0.) 0017). 
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'^ question of any bond fide mistake. Para. 
' 8 of'tlie petition states the Kroimd for the 
delay which is Bitnt)Iy ignorance of the 
Btututory [)n>visiou8 of the law. If mere 
ignorance of tliu law is held to be suffi- 
cient cause for eKtcnding the period ol 
limitation under sec. 6 it will load to 
disastrous results. One msy wait as long 
as he chooses, and then apply under sec. 5 
for extension of tinae on Irhe simple ground 
of ignorance of the law of limitation. 
There can be no such thing as bond fide 
ignorance of the law. The question of 
bond fi'les does not arise at all. Bee. 5 
of the Liiuitaliou Act does not release a 
person from the obligation to know the 
law of the land. 

I submit that no case has been made 
out under see. 6, and the Rule ought to 
be discharge!. Your Lordships are not 
, concerned wdth the question of the effect 
of the discharge of this Rule on the com- 
petency of tlie appeal. My client has se- 
cured a valuable right and uniess suiti- 
cient cause is shewn within the meaning 
of sec. 5 be ought not to he deprived of 
the advantages he has obtained by virtue 
of the sbateinent of the apjieal as against 
the deceased Bespondeut. 

The JtTDOMBNT OP THB CouKT was as 
follows : — 

We think that under the circamstanoeB 
of the case the delay was bond fide and 
sufficient cause has been shewn within the 
provisions of sec. 6 of the Limitation Act. 

W’e accordingly make the Buie abso- 
lute. Costs one gold mohur will be costs 
in the cause * 

H. 0, S. ' Rule made aheolute. 


tCRIHINAL REVISION AL JDRISDICTKHI.] 
Rev. No. 58 J of IK21 
SutimwAKUT, J. ' Aswim Kom'R Dott 
Mukrimi J. and ors., I st party, - 

1924, Petitioners, 

Hoard. , • t> 

lO, September. Puti and ors.. 

Judgment, 2ad party. Opposite 

12, September, j Party. 

Criminat- Procedure Code (Act V of 189S), eee. 
S60, if applicahle to enquiriee under Chap. XII— 
Accuted, meaning of. 

Sec. 360, Cr. P. C., is oppHcable to en- 
quiries under Chap. XII of the Code. 

“ Accused ” in sttb-sec. (11 of sec. 360 
means a person over whom the Criminal 
Court is exercising jurisdiction. 

This was a Rule granted on the ISth 
July 1924 against the order of the Deputy 
Mogislrate of Munshigunge (Mr. S. N. 
Chatterjee), dated the 8tb March 1924. 
declaring under sec. 145, Cr. P. C.. that 
the second party were entitled to posses- 
sion until evicted therefrom in due course 
of law, an application for revision of which 
order was rejected by the Sessions Judge 
of Dacca (Mr. B. P. Lodge), on the 
23rd J line 1924. 

The facts of the case will appear from 
the judgment. 

Babus Suresh Ck, Talukdar and Mohen- 
dra Kumar Ohosh for tlie Petitioners. 

Babu Dtoijendra Krishna Dutt for the 
Opposite Party. 

The JunaMBirr op thb Court was iM 
follows : — 

Mukbeji, j. — O ne of the gyounds upon 
which the present Buie has been utmed re> 
letes to the non-oomplianoe of tbo fgovit 
sions of sec. 860, Cr. P. C., iu recording 
the deiiositions of the witnesses exauuned 
in the proceedings. . ■ . 

Bf the terms of mo. 866, 0& P. 0.. Hie 
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evidence of witnesses examined in in- 
quiries under Chap. XII have to be record- 
ed in the manner provided for by that 
section. Sec. 300, sub-sec. (1) expressly 
refers to sec. 356 and lays down that as 
the evidence of each witness taken under 
sec. 356 is completed it shall be read over 
to him in the presence of the accused, if 
in attendance, or of his pleader, if he ap- 
pears by pleader, and shall, if necessary, be 
corrected. Then follow sub-secs. (2) and 
(3) which need not he quoted. Sub-sec. 
(I) does not make any reservation or ex- 
ception in resnect of evidence recorded in 
inquiries under Chap.*XTT, and on the face 
of it makes sec. 360 apnlicable to all evi- 
dence recorded under sec. 356. On prin- 
ciple also very little distinction can be 
made between enquiries under Chap. XII 
and other enquiries or trials. In my judg- 
.ment in the case of Him Lai Ghosh v.' 
The Kinq-EmperoT 0), I have discussed 
the intention of the legislature in enact- 
ing this provision and I can see nothing 
on which I can reasonnhly make a dis- 
tinction. 

The only diflicultv is created, as has 
boon urged on behalf of the Opposite 
Party to this Rule, by the use of the 
word “ accused ” in sub-sec. (I) of sec, 
360. I am inclined to take the view that 
the word has been used in its wider signi- 
fjcp.ncG as meaning a person over whom 
a Criminal Court is exercising jurisdiction. 

In ray opinion sec. 300, Cr. P. C., is 
applicable to enquiries bold undter Chap, 
XII and inasmuch as admittedly the pro- 
visions of that section have not been com- 
plied with, the enquiry was vitiated. The 
order must therefore be set aside and the 
^le made absolute. 

It will be open to the Magistrate to take 
fuHher proceedings if there is still any 
apprehension of a breach of the peaee. 

0 ) 


Sl’ITtl \W.ARny ^ grTfcg 

5. C. M. 

(CRIHINAt. revision JURISDICTION.] 
Rev. No. 90G or lyi!4. 
StinBAWAUoy, J. ^ • 

CcMlNO, 

19i;4, 

Heard, IsitAN CnANPiiA 

17, December. ’ S^MAhTA, Pi iiiioncr, 
Judgment, y V, 

H’J, December, Umdov Kkh-hva Bosk, 
— — Ojqiosile Party. 

BacKi.'No, J, 

192% 

6, l’'i‘l.rnary. J 

Criminal Prorivlure Co<le(.\ct V of 1H0H), teca. 

SCti) ^ [\irtif to oro’ee'ltn / tindur sea l.fj if an 
accused— Deposit iimii of if should he mid 

over under see. 360 in the presence of p<irttes to 
proceedings under see - MngiitlrttU% if must 
give reasons for final order FuU Dench reference 
to— Third Judge to whom re ecence is made on 
difermce of opiailoiiy if can make reference to Full 
Dench, , 

Held per Auckland and JJ. 

(SuiiRAWARDY, J., contra), — That a party 
to a proceeding under sec, 145, Cr. 1\ 0'.. 
is not an accused person within the meaiu 
ing of sec. 3G0, Cr. P. G., and that section 
does not apply to such proceedinqs. 

Per Buckland and SiirrRAWAUDY, JJ. 
(Coming, J., contra). — The final order 
under sec. 145, Cr. P. C., should contain 
a statement of the reasons for the decu 
sion sufficient to enable the Ifiiflt Court 
to determine whether the Magistrate has 
or has not complied with sub-sec. (4) of 
sec. 145 and directed his mind to the con* 
sideration of the effect of the evidence 
adduced before him. 

Per Bt'CKLAND, J. — A third Judge to 
whom a reference is made under sec. 429, 
Cr. P. C., cannot make a lejerence to a 
Full 
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T)’h was a Bnle ffrarted on the 8f)th 
Beptrmber 10 M nijajnst an order of the 
Deputy j\[n'ristrate of Rea’dah (^Tr. 7. 
Dntt)," dated the 1st Jidv 1024. an applica- 
tion tor reference to^thelli'di Court apainst 
Biich order having been rejected by the 
Sessions Judge. 24-rerganah8 (Mr. G. N. 
Roy) on the 28th August 1924. 

The Rule came on for hearing in the 
first instance before Schraward? and 
Ct'MiNG, JJ., who having differed in opi- 
nion, the case was referred for hearing to 
BpcktjANd, J. 

The facts of the case, so far as they 
are material, will appear from the judg- 
ments. 

Bnhu Dtvijendra Krishna Dull for the 
Petitioner. 

Mr. S. K. San, Counsel and Bahus 
Satindr'i Nath Mukeriee and PrafuUn 
Ch-andra Chakramrty for the Opposite 
Party. 

The dissentient Judgments of Soitba- 
W-ARDY AND COMING, -JJ., were as fol- 
lows : — 

S"HFAWAHnY. J. — I have the misfortune 
to differ from niv learned brother in the 
interpretation of sec. 360, Cr. P. Code 
and its applicability to proceedings under 
Chap. XTT of the Code. Sec. S-'iC provides 
that in all trials and in enquiries under 
Chaps. XII and XVTII the evidence of 
each witness shaM he taken down in writ- 
ing in t^ie language of the Court. Seo. 
860 says that as the evidence of each wit- 
ness taken under sec. 356 is completed it 
shaU he read' over to him in the presence 
of tlie " nrensed ” or his nleader. No 
exception is made in'tlie sectkm in thp 
case of proceedings under Chap. XI^ 
which could easily have been made if the 
legislature intended to exclude them but 
it is argued that the use of the wcgd 
PMcowd'' limits the applioibility ttf* 


sec. 360 to cases where a person is charg- 
ed with the commission of anv offence for 
which he is liable to he nnnished, and ex* 
eludes Chap. XTT. The whole contro- 
versy therefore hinges on the meaning of 
the word “ accused ” which has not been 
defined in the Code or any other enact- 
ment. 

There is ample authority for the 
view that the term " accused ” means 
any person over whom the Criminal 
Court exercises jurisdiction. See Jhojha 
Singh v. Queen-Empress (1), Lalif 
Mohon Maitra v. Surja Kanta Achar- 
jee (2), Hoperoft " v. Emperor (3). 
Queen-Empress y. Mona Puna (4) and 
Queen-Empress v. Mutusaddi Lai (5). 
I must demand very cogent reasons to 
make me deviate from an unchanging 
current of decisions. I am not impressed 
by the argument that a witness in a crimi-- 
nal case is a person over whom the Crimi- 
nal Court assumes jurisdiction as it can 
summon him and even issue warrant to 
enforce his attendance. It is not assum- 
ing jurisdiction as a Criminal Court but 
as a Court, in the same way as a Civil 
Court, doing a quoJi'-ministerial act, as 
a preliminary to exercising its criminal 
jurisdiction over some other person. Nor 
am I persuaded by the circumstance that 
there may be more parties than one in a 
145 case and all of them should not he 
called accused or that the order under that 
section may be passed in the absence of 
a party, A Criminal Court does pass 
orders against an absconding accused. 
The view which my learned brother enter* 
tains in this matter has led 'him to hold 

ai 1. 1- R. 23 Cal. 409 <IA96). 

(2) I. L. R. *s OaI. 709 C7U)i i. ft 6 0, W. 

H. 749 (1901). 

(8) I. L. B. 80 Gal, tea I ft r. 18 0. W.. V-. 

161 (1906). 

' (4) 1. i. B. 16 Bom: 001 (1801). 

( 6 ) * 
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in Benod Behari Nath v. Emperor (6), 
that a person against whom proceedings 
under Chap. VIII liave been taken is not 
an accused person though he may be 
punished with imprisonment on failure lo 
give security. I am unable to agree in 
the view that sec. 360 does not apply to 
proceedings under Chap. XII and adliere 
to the decision in Aswini Kumar Dutt v. 
Puti (7) to which I was a party. My opi- 
nion is that in all criminal rases where 
evidence is taken dhwn under the provi- 
sions of sec. 356, the requirements of sec. 
360 must be complied with. Otherwise 
there is no sense in taking down evidence 
verbatim or in extenso, as distinguished 
from a mere memorandum of it, unless its 
correctness is checked in the manner pro- 
vided in sec. 360. 

The second ground on which this Buie 
was graftted is tliat the Magistrate should 
have given some reasons for his decision. 
Here also I am not in agreement with my 
learned brother that it is not absolutely 
necessary for the Magistrate to do so and 
I follow the decision in the case of 
Dhuba,v Chandra Hazra v. Nibaran Chan- 
dra Santra (8) to which I was a party. 
But it is not necessary to pursue this point 
as I am of opinion that the judgment of 
the Magistrate does not offend in that 
respect. Considering the state of the 
record, the judgment is unassailable on 
this ground. 

It remains now to consider what order 
I should like to pass in this case. In view 
of the evidence adduced in the case, 1 am 
of opinion that the decision of the Magis- 
trate is correct op the merits. 1 am also 
of opinion that though there has been an 
infringement of the law in defiance of a 

(6) I. L. B. 60 Oal. 986: a. c. 27 0. W. N 
966 (1922). 

(7) 29 O. W. N. 474 0934). 

0) I. L. B.4eOal. 187; a. c. 26 C. W. N. 
887 (1921), 


joaendatory provision ip this case, my dis- 
cretion under sec. 439, Cr. P. C., not to 
interfere with the order of the I^Iagistrate 
remains unaftected. But considering that 
in many instances this Court declined to 
look into the merits on the ground that tiie 
entire trial was illegal and that this case 
raises a point which ought to be settled 
for the guidance of the subordinate Courts, 
I have decided to differ from my learned 
brother in the result and would make the 
Rule absolute on the first ground on which 
it was issued. 

As we are unable to agree and divided in 
opinion the case shoujd be laid before an- 
other Judge under sec. 439 read with sec. 
4‘29, Cr. P. Code and the papers should 
be placed before the Chief Justice for 
necessary orders. 

CuMiNO, J. — This Rule was granted on 
two grounds : 

(1) That the learned District J udge was 
wrong in holding that a party to a pro- 
ceeding under sec. 145, Cr. P. C., was not 
an accused person within the medning of 
sec. 360, Cr. P. C. 

(2) That the learned District Judge 
should have held that the judgment of the 
trial Court was not in accordance with 
law inasmuch as the findings were not 
supported by sufiicient reasons. 

The form of the petilion is perhaps 
open to objection because the Petitioner 
should not have moved against the order of 
the District Judge which was simply an 
order refusing to refer the case to*tho 
High Court but against the order 6f the 
Magistrate which is really the order we 
are now asked to revise. • 

The District Judge, or to be» more 
correct, the Sessions Judge, had no power 
to deal with the matter beyond referring 
it to the High Court. 

The Petitioner contends that the evi- 
dence of the witnesses was not read over 

61 
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to them as required by the provision of 
sec. 360 in view of tbe decision of this 
Court in the caserof Hira Lai Ghosh v. The 
King-Emperor (9). 

Sec. 860 is as follows: — "As the evi- 
dence of each* witness taken under sec. 
‘356 or 357 is completed it shall be read 
over to him in the presence of the accused 
if in attendance or of his pleader if he ap- 
pears by pleader snd>shall, if necessary, be 
corrected." 

The first difficulty that presents itself 
in applying sec. 360 to nroceedings under 
sec, 146 (Chap. XII of the Code) is that 
in a proceeding under Chap. XII there is 
no accused person. There are parties, 
always two, sometimes more. Each of 
these parties may consist of many persons. 
Sometimes there are several hundred per- 
sons party to such proceedings. The 
Petitioner contends that all the parties 
are accused persons. To support this 
argument he relies on the case of Jhojha 
Singh v. Queen-Empress (1) in which it 
was held that " accused ” means " a loer- 
8011 over whom the Magistrate or other 
Court is exercising iurisdiction.” Wilh 
great respect to the learned Judges the 
acceptance of this definition would lead 
to some somewhat startling results. For 
instance a Magistrate exercises jurisdiction 
over a witness for he issues a summon to 
the witness which witness is bound to 
obey and can enforce his attendance by a 
warrant. This seems to me to be exercis- 
ing his jurisdiction over the witness. A 
witnesli would be therefore an accused and 
no oath could be administered to him 
(sec. 342, Cr. P. C.). The same tmn of 
reasoning would apply to a juror. Again 
the parties being accused persons none of 
them could be examined on oath in the 
proceedings nor could they be oroas-exa- 

(1) I. h. R. 23 Oat. 403 (ISOS). 

(g).28 0. W. N, 068 (1824). 


SHNA Boss. 

mined. I am not therefore ]u:epared, with 
great respect to the learned Judges, to 
accept this definition of an accused. 
Moreover the learned Judges were de- 
ciding in that case the meaning of the 
term " accused ’’ with regard to the pro- 
vision of secT. 340 and therefore this defi- 
nition can only be held good so far as sec. 
340 is concerned. If I had to define the 
term "accused " which the Code has not 
defined I should define " an accused " as 
a person charged with an infringement of 
the law for w’hich he is liable if convicted to 
be punished. Turning to Chap. XII itself 
it is significant that the word " accused ” 
is nowhere found in the chapter. The 
persons concerned are described as parties 
and the sec. 145 {7) even provides for the 
substitution of the legal representative of 
a party on his death. I am unaware if 
any provision of the law by which' a legal 
representative of an " accused " can be 
substituted on his death. For instance, 
could the legal representative of a 
person accused of, say, theft, violence 
or murder be . substituted on his 
death? In other part of the Code 
for instance Chaps. XVIII, XIX, XX, 
XXI, XXII, XXIII, which deal with 
trials and enquiries preliminary to com- 
mitment for trial, the expression " accus- 
ed ’’ is always used to denote the person 
proceeded against. In Chap. XII it can- 
not be strictly said that anyone is pro- 
ceeded against. 

The Magistrate draws up a proceeding 
stating that he is satisfied that a dispute 
likely to cause a breach of the peace exists 
and requires the parties to, attend his Court 
to put in their statement as to their claims 
and then decides which i«,rty is entitled to 
possession. It is to be noted that the 
parties are not obliged to attend nor can 
they be compelled to do so. Admitting 
for the sake of argument lhait 'tite es{Hres- 
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sion '* accused ” applies to the parties hi a 
proceeding under Chap. XU it must pre- 
aumably apply to all the parties. It can- 
not be held that one party is complainant 
and another party accused. The evidence 
must be read over presumably in the 
presence of all the accused and so 
of all the parties. ’ But it sometimes 
happens that some of the parties are 
not present and are not represent- 
ed by a pleader. How could the 
evidence be read over in their presence? 
The fact that sec. 356 and sec. 357 are 
mentioned in sec. 360 does not necessarily 
show that the section refers to all evidence 
taken under tliose sections. Had it been 
so the legislature would: prol)ably have in- 
serted the words “ or parlies ’’ after the 
word “ accused.” It has been argued 
that if the reading which I would put on 
the section is coirect no one could be pro- 
secuted for giving false evidence in such 
proceedings. I fail to see any substance 
in this objection.^ The false evidence 
that a person is prosecuted for giving is 
the actual statement he makes in Court. 
The record is only a piece of evidence to 
prove what statement he did make. 

It is argued that sec. 80 of the Evidence 
Act would not apply to deposition so re-’ 
corded and not read over. So long as the 
statement had been taken in accordance 
with law the presumption of correctness 
under sec. 80 applies. Sec. 80 is only a 
rule of evidence and if it did” not apply 
it would still be possible to prove the 
correctness of the statement recorded by 
examining the person who heard and re- 
ootdsd it. 

Then it .has bMn contended that if the 
expr^aion ” accused ” does not include 
parties sec. 626 has no application to pro- 
oeedingg under sec. 146i 

J admit I do not follow this argument. 
TbsM is nothing in this section which 


would lead to the conclusion that it applies 
only to matters in which there is an ac- 
cused person. Sub-secs.* (5) and (6) 
which are relied on to support this conten- 
tion simply prescribe the procedvire to be 
followed when an accused person makes the 
application. But it does not follow from 
this that no one else cam make an applica- 
tion for transfer under this section. Com- 
plainants sometimes «»pply. Even if the 
contentions were correct this Court would 
still have the power of transfer under its 
general power of superintendence. 

The conclusion to which I am bound to 
come is that sec. 360 4ias no application to 
proceedings under Chap. XII and in such 
proceedings it is not obligatory on. the 
Court to read over the deposition to the 
witnesses. The reason of the distinction 
from real criminal enquiries and trials is 
an obvious one. It has to be borne in 
mind that these proceedings under Chap. 
XII are summary proceedings of a quasi- 
civil nature, the object of them, being to 
prevent breaches of the peace when a dis- 
pute about property arises. No right or 
title is decided and no one’s life or liberty 
is in question. 

Practically they simply decide who is 
to be Plaintiff and who Defendant in the 
inevitable civil suit. 

The next ground taken is that the judg- 
ment is not in accordance with law as tbo 
Magistrate does not support his decision 
with sufficient reasons. 

Sub-sec. {i) provides that the 
trate after hearing the parties and consi- 
dering the evidence shall decide whether 
any or which party was *in possession. 
The word ‘‘ decide ” does not necessarily 
include giving reasons for tlie decisiou ; 
when the Code intends that reasofis should 
be given, it says so. As an instance sec. 
263 (,h) may be referred to. The Code 
clearly Gontemplates cases in wbicb no 
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rensons nra to be given. See sec. 370 (1) 
which makes it clear that only where a 
Presidency Itlagistrate inflicts a sentence 
of more than a certain amount is he obliged 
to give reaeouu. 

See also sed. 213 which provides that 
the Magistrate shall give reason for com- 
mitting an accused for trial. Sec. 366 and 
sec. 367 of the Code have no application, 
for those proceedings under Chap. XII aro 
not trials. 

The conclusion to which a careful con- 
sideration of the Criminal Procedure Code 
leads me is that the law does not require 
that the Court ehoifld give reasons for the 
decision in a proceeding under Chap. XJI. 
The reason is obvious. These proceedings 
are summary proceedings to prevent 
breaches of the peace and nothing more. 

I would discharge the Hule. 

[Owing to this difference of opinion, 
the case was heard again before BrcK- 
LAND, J.] 

liabu Dwijendra Krishna Dutta for the 
Petitioner. 

Mr. Pugh, Counsel and Babus Satindra 
Nath Mukerjee and Profulla Chandra 
Ghakraveriy for the Opposite Party. 

The Judgment of Buckland, J., was as* 
follows : — 

BuokijAND, j. — T his case has been re- 
ferre<l to me under sec. 439/429 of the 
Code of Criminal Procedure. Two points 
arige for decision : Firstly, whether in 
pror^jedings under Chap. XII, Cr. P. C., 
the provisions of sec. 360 (») as to reading 
over the evidence to the witnesses in the 
presence of tlie accused have to be com- 
plied with, and secondly, whether under 
sec. 14.5 (4) it is the duty of the Magis- 
trate to'fitate liiq reasons for his decision. 

As to the first point, the case depends 
upon whether or not the parties are per- 
sons to whom the section refers by the 


words " the accused.” Several authorities 
have been cited in support of the conten- 
tion that the parties to proceedings insti- 
tuted under Chap. XII are persons to 
whom the section so refers. 

A definition of an accused person was 
formulated by the High Court of Bombay 
in Queen-Empress v. Mona Puna (4) in 
which their Lordships held that an accus- 
ed is a person over whom the Court is exer- 
cising jurisdiction. That definition has 
been adopted in other cases, both by this 
Court and at Allahabad [Jhojha Singh v. 
Queen-Empress (1) and Queen-Empress 
V. Mutasaddi bal (6)]. 

In my opinion that definition cannot be 
accepted as one of universal application, 
and I entertain considerable doubt whe- 
ther any of the learned- Judges intended 
that it should be so applied. The Court 
exercises jurisdiction over, for instance, 
witnesses, and a definition of an accused 
person so slated would be equally appli- 
cable to them. It may be that in a case 
or class of causes a party is subject to sanc- 
tions or entitled to ri{(hts similar to those 
to which an accused person is subject or 
entitled. In such circumstances the 
phrase used in the judgment of this Court 
in Hoperoft v. Emperor (3) that a party 
'■ is in the position of an accused person ” 
is to be preferred. But that is a very 
dtifferent thing to holding that such a party 
is an accupod. Queen-Empress v. Mona 
Puna (4) and Jhojha Singh v. Queen-Em- 
press (1) have been distinguished by this 
Court in Benod Behari Nath v. Emperor 
(6). I do not. however, understand that 
the authorities have bean cited in support 

(1) I. h. R. 28 Oal. 403 (1890). 

(8) T. U. E. 36 0al. 168: 8. c. IS 0. W. N 
161 (1908). 

(4) I. L. B. 16 Bom. 661 (1898). 

(6) I. L. B. 21 All. 107 (1898). 

(6) 1. h. B. 60 Cal. 986; s. 0. 27 0, W N. 

ooeaBsS)- 
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of any argument by analogy, but solely as 
prodding a definition applicable to this 
case. 

I have been referred to a recent un- 
reported decision precisely upon the point, 
Aswini Kumar Dutt v. Puti (7) in which 
my learned brothers M?. Justice Suhra- 
wardy and Mr. Justice Mukerji have held 
that sec. 360 is applicable to enquiries 
held under Chap. XII, and Mr. Justice 
Mukerji, in referring to the use of the 
word “ accused,” said; — 

‘‘ I am inclined to take the view that 
the word has been used in its wider signi- 
ficance as meaning a person over whom the 
Criminal Court is exercising jurisdiction.” 

With all respect to the learned Judges 
who decided that case, I am unable to take 
the same view. The Code of Criminal 
Procedure provides for trials and inquiries. 
Accused persons have to be tried. They 
are charged or liable to be. charged with 
having committed an offence. An offence 
is defined [sec. 4 (o)] as an act or omis- 
sion made punishable by any law for the 
time being in force, 

Under Chap. XII the Magistrate holds 
an enquiry. An enquiry is not a irial f sec. 
4 (/c)]. To such an enquiry there are 
parties. No' one is charged with hanng 
committed an offence. The ultimate 
decision should be a finding as to posses- 
sion. The parties to such enquiry are so 
referred to, and the word ” accused ” does 
not find a place in the cKaptor. 

The foregoing reasons in themselves ap- 
pear to be sufficient to decide the point, but 
sec. 340, as recently amended, is, to my 
mind, conclusive, and the attention of the 
leMmed Judges who heard the case with 
which I now have to deal and Asioini 
Kumar Dutt v. Puti (7) does not appear 
to have been drawn to it. 

Formerly the section ran Every 
(7) MQ. W, N. 474 (1934) 


person accused before any Criminal Court 
may of right be defended by a pleader.” 
Now the section recognises persons (1) ac- 
cused of an offence before a Criminal 
Court, and (2) against whom proceedings 
are instituted under tVie r.odc, that is to 
say, two classes of persons. 

Sec. 310 (2) then, goes on to say : — 
” Any person against whom proceedings 
arc in.stituted in such Cpurt under sec. 
107, Chap. X, Chap. XI, Chap. XIl or 
Chap. XXXVI or under sec. 552 may 
offer himself as 8, witness in such proceed- 
ings.” 

This provision is entirely new. For- 
merly, such persons were unable to offer 
themselves as witnesses. To that extent, 
they majf then be said to have been in the 
position of persons accused of offences 
who neither then nor now may offer them- 
selves as witnesses in proceedings in which 
they are charged with such offences. 
Sec. 342 (4) provides that no oath shall be 
administered to the accused. Were it to 
be held that persons against whom pro- 
ceedings are instituted under Chap. XII 
are accused persons, the result would be 
that though they might offer themselves 
as witnesses in such proceedings, no oath 
could be administered to them. 

There is also another difficulty in the way 
of the Petitioners to which mv attention 
has been drawn on behalf of the Opposite 
Party. Sec. 360 provides : — 

” As the evidence of each witness taken 
under sec. 356 or 367 is completed, it shall 
be read over to him in the f^resence of 
the accused, if he is in attendance, or of 
his pleader, if he appears by pleader, and 
if necessary, shall be correcteA” 

It has been decided by this Court in 
Kefatullah v. Feruzuddiru Miah (10) 
that parties to an inquiry under 
Chap. XII cannot be compelled to attend 
(10) e 0. w. N. 71 (1800). 
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by tbe issue of a warrant, in itself a mate- 
rial difference from the position of an 
accused person. Assuming, therefore, 
that tbe parties to such inquiry do not 
attend nor appear by pleaders, there arc 
no means whereby sec. iJ60 (J) can pos- 
sibly be complied with, and if the view 
which 1 am invited on behalf of the Peti- 
tioners to take is the correct one, the re- 
sult would be that in such circumstances 
there could not be any legal conclusion 
to an inquiry under Chap. XII. 

In my judgment, the parties to pro- 
ceedings under Chap. XII of the Code of 
Criminal I'rocedure are* not persons re- 
ferred to by the words “ the accused ” in 
sec. SCO (Z) of that Act. 

The second point which has been argued 
is that the Magistrate has not given 
reasons for his order under sec. 145 (4). 
I may say at once that reliance is not placed 
upon secs. 36G and 367 of the Criminal 
Procedure Code, to which reference was 
made in Bhuban Chandra Hazra v. Ntba- 
ron Chandra Santra (8). In that case, 
however, the learned Judges said : — 

" Whether these sections did or did 
not apply to proceedings under sec. 145. 
they were entitled to require from the 
trial Magistrate a statement of tbe reasons 
for the decision sulheient to enable them 
to determine whether he has or has not 
complied with sub-sec. (4) of sec. 145 and 
directed bis mind to the consideration of 
tbe effect of the evidence adduced before 
him.” With that judgment and also the 
judgment in Motaherili v. Ishaque (111. 
I am in entire accord. To what extent a 
Magistrate should* give effect to what has 
been so decided one cannot -lay down by 
general rule, but I may say that provid- 
ed he compfies with what learned Judges 

(B) I. li. B. 49 Cal. 187 a. c. S6 0. W. N. 

887 ( 1921 ) 

(U) 8BO.L.J,86e(lBM>- 


have said is necessary for the purpose of 
enabling this Court to appreciate and deal 
with the case in revision, a degree of 
brevity which would be out of place in a 
judgment to which sec. 3C7 applies would 
not necessarily be open to objection. 

The learned {Magistrate in this case has 
merely stated that one witness was exa- 
mined on behalf of the first party and five 
were examined on behalf of the second, 
but iihere is nothing from which one can 
weigh his appreciation of the evidence be- 
yond the bare statement of his finding. 

The first question is as to the order 
which I ought to make. I observe that 
my learned brother' Mr. Justice Suhra- 
wardy stated that in his opinion the deci- 
sion of the Magistrate is coircct on the 
merits. Though my learned brother Mr. 
Justice Cuming would have discharged 
. the Rule he has not expressed an opinion 
as to the merits. Had he expressed a 
similar opinion even though I hold the 
view which I have stated as to the duty 
of a Magistrate under sec. 146 (4), I 
should have discharged the Rule. As it 
is, the order ! make is that tbe final order 
of the Magistrate, dated the Ist July 
1924, be set aside, and I direct that the 
case be re-opened at the point reached on 
that date and that after bearing the 
parties afresh and after recording a state- 
ment of the reasons for his decision such 
as I have already indicated, tbe learned 
Magistrate do dispose of the matter in au- 
pordance with the law. 

Before 1 part with this case I wish to 
refer to the position that arises by reason 
of my differing from the judgment in 
Aswini Kumar Dutt v. Puti (7). Under 
sftc. 429, Cr. P. C., the third Judge, be- 
fore whom tbe case is laid is required to 
deliver his opinion and the judgmmt ta 
order shall follow such opinieo. That 
(T) MO.ir.ir.«r4icuM^ 
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does not enable me to refer the point to 
a Full Bench. References to a Full 
Bench are made under Chap. VII, rr. I 
and 5 of the Appellate Side Rules of this 
Court. The difficulty, however, is that 
sitting alone as a third Jud^e, to whom the 
case has been referred under sec. 429, Cr. 
P. C., I do not constitute a Division 
Bench within the meaning of the Rules 
and it is not therefore open to me to refer 
the point. Were 1 able to do so, 1 would 
refer it, but in the circumstances it appears 
to me that I have no option. 

Learned Counsel asks that the case 
should go back to Mr. J. Dutt, who is now 
sitting at Alipore, though at the time 
when he made the order in question he 
was sitting at Sealdah. There is no ques- 
tion of jurisdiction and as he has con- 
cluded the inquiry the case should go back 
to him. 

S. C. M. 

[CBIMINAL APPELLATE JURISDICTION.) 

Ai'P. No. 3 i4 or 19i4. 

) • Gokul Riia'iiKj 

Mckbbji, J. App.'lluut, 

1924, «• 

18, September. Thb Kin’O-Empkrob and 
anr., Kespondents. 

Indian Mvidenet Act (I oi lS7i), ttet IS — 
Eeidenve of previout fraud, if admiuiUe in trial 
under tec. 4^(\ I P- C. 

Evidence with regard to a previous act 
of fraud alleged to have been committed 
by an accused person who is on his trial 
on a charge under sec, 420, J, F* G., is in~ 
-yi ^v.ch ccv.r.ct 

be brought in either under sec. 14 or sec. 
16 of the Indian Evidence Act, the case 
being one in which the innocence or guilt 
of the accused depends upon proof of ac” 
tual facts and not upon the state of the 
accused’s mind. 


25th June 1924 against an order of the 
Honorary Presidency ^lagistrate, Calcutta 
(Mr. J. N. Sen), dated the 23rd May 
1924, convicting the Appellant under sec. 
420, 1. P. C., and sentencing him to pay a 
fine of Rs. 600. * 

The facts of the case will appear from 
the judgment. 

Babu Probodh Chandra Chatterjee for 
the Appellant. 

Babu Surendra Nath Dutt -for the 
Crown and the Complainant, 

The Judgment of the Court was as 
follows : — 

The Appellant Gokul Khatik has been 
convicted by Mr. J. N. Sen, Honorary 
Presidency Magistrate, under see. 420, I. 
P. C., and sentenced to pay a fine of 
Rs. 600, in default to undergo rigorous 
• imprisonment for two months; and a fur- 
ther order has been made directing the 
payment of Rs. 400 out of the fine, jf 
realised, to the complainant’ as compen- 
sation. The facts of the case, shortly 
stated, are these ; that about t^ o yeai’s 
ago the complainant pledged certain gold 
and silver ornaments with the accused for 
Rs. 850, that on the 2nd January 1924 at 
about O-.'iO a.m., she went to the place of 
the accused accompanied by a number of 
witnesses and gave him Rs. 350 being the 
principal with Rs. 120 as interest due on 
it and wanted the ornaments back, that 
the accused asked the complainant to 
wait for sometime ajid promistal to re- 
turn the ornaments after bringing them 
from a person who was alleged to have 
kept them, that the complainant waited 
till about 5 p.m. in the evening but the 
accused did not return, that she there- 
after came away and on the next morning 
at about 10 a.m., abe again went to the 
bouse of the accused accompanied by 
eoaie wUscaaes but could o»t find biio. 
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The defence of the accused as it appears 
from the trend of the cross-examination 
of the prosecution witnesses and also 
from the statement which he made in 
Court was to the effect that he did not 
receive any money, as alleged on behalf 
of the complainant. The accused, how- 
ever, after process vtas issued by the 
Court, produced the articles before the 
Court and also stated that the complain- 
ant had not paid him any money. Upon 
the allegations set forth above, tho 
learned ]\Iaffi8trate framed two charges in 
the altematiA^e against the accused, one 
under sec. 406, I. P. C., and the other 
under sec. 420. 1. P. C. The charge under 
sec. 4^6 was to the effect that on 2nd 
Januarv 1924 the accused committed 
criminal breach of trust in respect of 
several gold and silver ornaments pledged 
with him bv the complainant and thereby 
committed the said offence. The charge 
under.sec. 420, T. P. C., was to the effect 
tliat on the 2nd January 1924 the accused 
dishonestly induced the jcomplainant to 
part with several gold and silver orna- 
ments on false representation and thereby 
committed the said offence. It will be 
clear on an examination of this charge 
under sec. 420, I. P. C., that it does not 
correctly set out the facts of the case for 
the prosecution upon which it is founded ; 
for, it was not the case of the complainant 
that she had been induced to part with 
her ornaments on any false representation. 
The real/jharge under sec. 420, I. P. C., 
which could be framed upon the case as 
presented on behalf of the prosecution was 
that the accused dishonestly induced the 
complainant to part with the sum of 
Bs, 470, dishonestlv concealing from the 
complainant the fact that he never in* 
tended to return the ornaments for the 
return of which the amount was being 
paid. This delect in the framing of the 


charge, though a material one, does not 
appear to have prejudiced the accused in 
any way for it seems from the answer 
which the accused gave to the Court 
when examined under the provisions of 
sec. 342, Cr. C., that he understood 
exactly w'hat the case against him was. 
It also appears from the evidence that was 
adduced on behalf of the defence that it 
W’as clear to the accused what case he bad 
to meet. 

The judgment of the learned Honorary 
Magistrate which I have perused with 
care appears to me to be not very satisfac- 
tory in consequence of certain errors into 
which he seems to have fallen. In the 
first place, he says that all the witnesses 
examined on behalf of the prosecution are 
disinterested and independent persons, 
forgetting that at least one of the wit- 
nesses, namely, P. W. No. 5, is a daughter 
f)f ilie onraplainant, prosecution wit- 
ness No. 1. There is also a defect in 
the consideration of the evidence that wsis 
adduced on behalf of the defence to be 
found in the judgment of the Honorary 
Magistrate inasmuch as he states that it 
was the duty of the accused to call the 
doctor whose coachman has been ex- 
amined! as the D. W. No. 1 and he was 
not prepared to rely upon the evidence of 
the coachman because his master was not 
examined. There are other defects in the 
judgment of the learned Honorary Magis- 
trate which I need not specifically refer 
to. There is also the fact that evidence 
has been let in with regard to a previoas 
act of fraud which is alleged to have been 
committed by the accused person. 1 
mean the evidence of P. W. 6, who 
speaks to the fact that on a partioular 
occasion he was cheated by the accused 
in respect of a certain sum of money. 
That evidence to my mind is deariy in-' 
admissible in lew and it cannot be brwight' 
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in with the aid either of eec. 14 or sec. quite satisfactory. I am not prepared to 
15 of the Indian Evidence Act. This was rely upon the evidence, of this witness 


a case in which the question of the guilt 
or innocence of the accused depended 
upon proof of actual facts and not upon 
the state of the accused’s mind. There- 
fore the evidence as to any previous act 
of fraud was not admissible under any 
provision of the law. That evidence 
therefore has got to be excluded’ in con- 
sidering whether the case against the ac- 
cused has been properly and legally 
proved. 

Turning now to the evidence that has 
been add'uced on behalf of* the prosecution 
it appears that the complainant is suppor- 
ted in her testimony by the evidence of 
prosecution witnesses Nos. 2, 3, 4 and 6. 
Her statement with regard to her visit on 
the first day, namely, the 2nd January 
1924, is supported by the evidence of pro- 
secution witnesses Nos. 2, 3 and 4 and 
with regard to her visit on the next day, 
namely, the 3rd January, it is supported 
by the evidence of prosecution witnesses 
Nos. 2 and 5. Of these witnesses the 
evidence of prosecution witness No. 4 is 
discounted to a certain extent by reason 
of the fact that the complainant herself in 
her examination before the Court does 
not Say that she was accompanied by this 
witness ; and further it would appear 
from the cross-examination of this wit- 
ness himself that he said) that he did 
not know the parties and saw them only 
on the day of occurrence. His evidence 
is to the effect that the payment of 
Rs. 470 was made in his presence, that in 
the evening he enquired of the complain- 
ant whether she had received the orna- 
ments -back and was told thht she had 
not. On the next day he met the com- 
plainant but after that he had no talk 
either with the complainant or with any- 
body. This evidence to my mind is not 


in so far as it is not corroborated by the 
other evidence on the record. The evi- 
dence of the other witnesses examined on 
behalf of the prosecution, however, leaves 
no doubt in my mind that as a matter of 
fact the story put forward on behalf of the 
prosecution is a true one. It is true that 
the prosecution witness No. 2 lives in a 
bustee in Kumartoh, prosecution witness 
No. 3 lives at Sobhabazar and prosecution 
witness No. 5 lives in Sickdarbagan — the 
place where the complainant also lives; 
and it is true that they did not in their 
evidence say how it was that they came 
together for the purpose of going to the 
house of the accused. But if any point 
as to the improbability with regard to the 
three witnesses having come together for 
thfe purpose of going to the complainant’s 
house had got to be made out on behalf of 
the defence, it was clearly the duty of the 
defence to put questions to the, witnesses 
in order to bring out facts which would go 
to show that there was such improbabi- 
lity or at any rate to ascertain why they 
collected together on that particular occa- 
sion. But it does not appear from the 
record that any such question was put to 
the said witnesses. There is also the fur- 
ther point to be considered in connection 
with thisr— that is, the story of the com- 
plainant herself. According to the com- 
plainant she waited all day ; and although , 
as stated by her in her evidence, she cried 
when she found that the accused) did not 
return it does not appear t|}at she created 
any row or that the people of the, neigh- 
bourhood were informed about the matter. 
She also says that she went to the place 
on the next day and enquired of a dhopi 
but did not take any further steps. But 
this to my mind is not a piece of conduct 
sdtogether inconsistent with what might 

62 
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be expected of the complainant und^r the 
circumstances. On the first day she 
waited and found that the accused didi not 
return. That did not take away from her 
mind all hope of recovery of the ornaments 
and ,it might well be that she did not take 
any steps for the purpose of recovering the 
amount until the' next day when she lost 
all hopes of recovering them. On the 
whole, taking into* consideration the evi- 
dence of all these witnesses and also the 
probabilities and improbabilities of the 
case, in my mind there is no doubt that the 
case as put forward on behalf of the pro- 
secution has beeu lullv and conclusively 
proved. 

There remains the evidence of the wit- 
nesses examined on behalf of the defence. 
The first witness examined on behalf of 
the defence is the coachman of the doctor. 
His evidence is to the effect that 'be 
always remained at the dispensary every 
morning from 8 to 9 or 9-30 a.m. , with his 
carriage and that during 9 or 10 months 
he did not see the prosecution witness 
No. 1 at all there. The evidence of the 
defence witness No. 2 is that he has got 
a shop in the same house as the accused 
and he says that he did not see prosecu- 
tion witness No. 1 at that place. He, 
however, is a tenant of the accused. The 
defence witness No. 3 is a neighbour of 
the accused and he also speaks to the 
effect that there was no hullah. The evi- 
dence of these three witnesses is not very 
convincing. It is negative evidence of a 
character upon which reliance cannot be 
placed for tbe, purpose of discrediting the 
testimony of the prosecution witnesses 
whose evidence I have already referred to. 
fit is true that defence witness No. 4 has 
been examined for the purpose proving 
an entry made in the thana at the 
instance of the complainant which is to 
the effect that the charge which .the com- 


plainant made at the tham on the dtd 
January at about 6 p.m., was only for de- 
taining her silver ornaments. It is urged 
|that in this entry there is no mention of 
.'the fact that money was paid by the com- 
;plainant to, the accused. Begard, how- 
lever, being bad to the way in which these 
; entries are made, I am not prepared to 
infer from this omission that the story 
I with regard to this pa;^ment was a sub- 
^sequent invention. , 

On a consideration therefore of the 
whole evidence in the case and the facts, 
circumstances and the probabilities, I 
have come to the conclusion that the con- 
viction of the accused is correct and that 
the sentence passed upon him is not se- 
vere ; and I accordingly dismiss the 
appeal. 

8. C. M. 


PHIVT COUNCIL. 
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Civil right— Religiout prooeuion, right of a toot 
to cmduot, along highway— Extvnt of right — 
Obitruotion— Special damage, if neeeeeary to finmd 
suit for damages or injunction against obstructors— 
English law, inapplimUe. 

Persons of whatever sect in India are 
entitled to conduct a religious procession 
with its appropriate observances along a 
highway, subject to the orders of the 
local authorities regulating the tra^, to 
the MagistrtUe’s directions and tbe rights 
tif the puhlki 

Persms. of differstit sects or reUgioi4 
cannot as of right claim that the fuwp 
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tions of the procession should cease as it 
passes places of worship belonging to the 
former, hut it would be open to the Magis- 
trate in the special circumstances of a 
case to order that the observances should 
cease within a certain distance of such a 
place of worship. * 

The distinction between indictment 
and action in regard to what is done on a 
highway is a distinction peculiar to Eng- 
lish law and ought )ioL to be applied in 
India, 

A suit for 'damages for preventing the 
Plaintiffs from conducting a religious 
procession along a. highway or for a de- 
claration and injunction is maintainable 
without proof of special damage other 
than the obstruction of the procession. 

PAETHASARAin AVYANCiAR ». CHINNA 

Krishna Ayyanoar (1), Sundram Chetti 
©. The Queen (2), Sadagopaciiariar v. 
A. Hama Rao (3), Basunoaita Parappa 
V. Dharmappa Basappa (7) and Moha- 
MED Abdul Hafiz v. Latif Hosbin (8) 
approved. 

VUIARAGHAVA CHAUIAr' V. EMPEROR 

(4), Satku Valad Kadir Sausarf. v. 
Ibrahim Aoa Valad Mirza Aga (5) 
and Kazi Sujaudin v. Madhavdas (6) 
disapproved. 

This was an appeal from a decree of 
the High Court at Allahabad, dated the 
30th May 1921, which reversed a judg- 
ment and decree of the Court of the Sub- 
ordinate Judge of Aligarh, dated the lOth 
September 1918. 

The dispute in this litigation was 

(1) l. L. R. 6,Maa. 304 (1882). 

(2) I. L. R. 6 Mad. 208 (F. B.) (1883). 

(8) I. L. R. 28 Had. 378 (1902). 

(4) I. L. B. 28 Mad. 654 (1903). 

(6) I. L. R. 2 Bom. 467 (1877). 

(6) I. L. R. 18 Bom. 8^ (1893). 

(7) I. L. R. 84 Bom. 671 0910). 

(8) I, L. R, 24 Oal. 624 (1897). 


between the Sunni and Shi a Mahom- 
medans of Aurungabadi. The Appellants 
are Shias, the Resiwndents are Sunnis. 
The Moharram festival had for many 
years been celebrated in Aurungabad by 
the Shia community by taking in proces- 
sion the zulgenah, flags, tnzias and 
effigies, etc., through the streets, and 
holding majlises wherein mersia or 
elegies are recited. The procession would 
stop every 2 to 4 paces, form itself into a 
circle and perform the matam, that is, 
wailing, beating of the breast, and crying 
the names of Hasan and Hosain. 

One of the streets. through which the 
procession used to ])ass ran at the back 
of the Jama Masjid, a mosque of the 
Sunni.*^, where it was only about 12 feet 
wide. The lamentation, beating of the 
breast and other indications of yiolenl 
and unrestrained mourning were regarded 
by the Sunnis as contrary to the prin- 
ciples of their religion. 

For the first time in the histoi-y of tho 
celebrations the procession wak interfer- 
ed with by members of the Sunni com- 
munity in 191G, and in the following year 
the matter waa ))rouglit to the notice of 
the District Magistrate by the Shias, and 
after an inyestigation he passed an order 
that matam was not to I)e performed 
within a certain distance of the Sunni 
mosque. 

In 1918 the Plaintiffs brought the suit 
on behalf of the Shia community and 
claimed (1) a declaration that the Plain- 
tiffs, along with other Shias, reside'hts of 
qasba Aurangabad, were “ entitled to 
stay and perform the matam in a circle 
at the public thoroughfare at the back of 
the Jama Masjid, and that the Defendants 
have no right or title to offer obstructions, 
to the same or to stop it at any time 
(2> Rs. 200 by way of damages for articles 
of the ‘‘ majlis alleged to have been 



m THl ClLCUTTl WIBKLT NDTBB. f7ot. XXIX. 

Saivii) Manzi'I! Hasan r. Smyid Miiiia\jm\u Zaman. 


damaged and mental pain ; and (3) » 
permanent injunction against the Defen- 
dants. , 

The Defendants alleged that the per- 
formance of matam was a misuser of the 
passage behin^ their mos<iue and consti- 
tuted a nuisance. The subordinate Courl 
decreed' the Plaintiffs’ claim in regard to 
Ihe user of the passage and dismissed tlie 
claim for damages and a dechavation was 
made that “ subject to the orders of the 
local authorities regulating the traffic, the 
J'laintiffs have got the right to make 
shorl stays on the road at the back of the 
Jama Masjid for the performance of the 
waiam and the Defendants are prohibit- 
ed from making interference in the per- 
formance of the mainnt.” 

The Defendants appealed to the High 
Court and the Plaintiffs lodged cross-oh- 
jections contending tliat the decree shotild 
liavo been made unconditionally. 

On the 30th May 1921, the Apjiellate 
Court (Tudball and Sulaiinan, JJ.) revers- 
ed the decision of the trial Judge and dis- 
missed the Plaintiffs’ suit and cross-ap- 
peal. The learned Judges were of opi- 
nion that the Plaintiffs’ claim was “ ab- 
solutely inconsistent w'ith the mainten- 
ance of the paramount idea that the right 
of the public is that of passage. In 
plain woids wdiat they ask fiom the Couit 
is a declaration that they have a right to 
block the passage in a very unreasonable 
manner, ’ ’ 

Messrs. L. DcGmyther, K, G., TC. 
WaUach and Fateh Singh for the Appel- 
lants. 

Sir George Lowndes, K. C. and Mr. 

A bdul Majid for the Bespondents. 

The following authorises were refer- 
red to in the course of the arguments : — 

Herklot’s Manners and Cnstoms of the 
Mussulmans of India (2nd Ed. 1863), pp. 
m, 144. 


Boss’s Hindu and Mahomedan Beasts, 
1914, p. 106. 

Buck’s Faiths, Fairs and Festivals of 
India, p. 196. 

Miiihialu Chetly v. Bapun Saib (9), 
Varthasaradi Ayyangar v. Chinna Krishna 
Ayyangar (1), Sund/ram Chetti v. The 
Queen (2), Sadagopachariar v. A. Rama 
Jiao (3), Vijiaraghava Chariar v. 
Emperor (4), Kandasami Mudali v. 
Subroya MudeiU (10), Mohamed Abdul 
Hafiz V. Latif Hosein (8), Beatty v. Gill~ 
bnnlis (11), Harrison v. Duke of Rutland 
(12), Ex parte Lewis (13), Hickman v. 
Maisey (]4), Satku Valad Kadir Sausare 
v. Ibrahim Aga'Valad Mirza Aga (5) and 
Kazi Sujaudin v. Madhardas (6). 

Their I;oni).SHips’ Judoment w’ap deli- 
vered by 

Lord Dtnedin. — I n the town of 
Aurangabad there are two sects of Moham- 
medans, the Shias and the Sunnis. These 
sects worship in the month of Moharrara 
in a different manner. In particular the 
Shias conduct a procession along with 
various emblem’s, which it is not necessary 
to specify, all alluding to the martyrdom of 
Hasan and Hosain, and as the procession 
proceeds they from time to time perform a 
ceremony called malam which means that 
they stop for a little and wail. The Sunnis 
also revere the martyrdom of Hasan and 

(1) I. L. R. 6 Mad. 304, 309 (1882). 

(3) I. L. B. 6 Mad. 208, 214, 2 17 (F. B.) (1883). 

(3) I. L. R. 26 Mad. 876 (1902) : on (P. C.) L. 

B. 34 I. A. 93 ; Jl C. W. N. 686 (1907). 

(4) 1. L. B. 26 Mad. 664 (1903). - 

(6) I. L. B. 2 Bom. 467 (1877). 

(6) I. L. R. 18 Bom. 693 (1893). 

(8) I. L. B. 24 Cal. 624 U897). 

(9) I. L. B. 2 Mad. 140 (1680). 

(10) 1. h. R. 82 Mad. 478 (1909). 

(11) L. B. 9 Q. B. D. 308 (1882). 

(12) [1893] 1 Q. B. 142. 

(13) L. B. 21 Q. B. D. 191 (1888). 

(14) [1900] 1 Q. B. 162. 
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Hosain but worship in a different way. Id 
the town of Aurangabad from time imme- 
morial the procession of the Shias has 
passed along a certain public road which 
passed behind the back of a mosque used 
by the Suunis. In 1916 for the first time 
the Sunnis interfered with the procession 
and alleged that it disturbed their devo- 
tions in the mosque. Modus vivendi was 
arranged for a time. In order to prevent 
disturbances for the moment the Magis- 
trates passed a regulation for the year in 
question that there shoidcl be no perfor- 
mance of maiam within a certain distance 
of the mosque until the procession had 
passed a certain distance beyond the 
mosque. A similar arrangement was made 
in 1917. To bring matters to a crisis the 
Shias then, in 1918, raised an action in 
the Court of Aligarh, asking for a declara- 
tion of their right to go in jirocession and 
use maiam, and for a iicriietual injunction 
against tlie Sunnis again interfering with 
them. They also asked for damages. The 
action was opposed by the Sunnis. The 
District Judge granted the declaration that 
they craved but subject to any order that 
from time to time the Magistrates might 
make, and refused damages. Appeal was 
taken to the High Court by the Defendants 
aud the Plaintiffs raised a cross-appeal 
asking that the rider as to the power of 
the Magistrates might be deleted. The 
High Court revemed the judgment and 
dismissed the suit, holding that the Plain- 
tiffs had not made out any cause for a de- 
claration. They treated the suit as a 
prayer to be allowed to block absolutely the 
highway, which, their Lordships con- 
sidered, could not be allowed. 

Leave was asked to appeal to the Privy 
Council and was granted by the Chief 
Justice and another Judge who had not 
heard the appeal, and it is abundantly 
clear from the observations which were 


made by them that they thought the ques- 
tion one of great importance. 

The case seems to ,their Lordships to 
raise for authoritative decision the question 
as to the right of religious processions to 
proceed along the roads in India, practising 
their religious observances, and the decid- 
ed authorities in India are certainly con- 
flicting. The first question is, is there a 
right to conduct a religious procession with 
its appropriate observances along a liigh- 
way? Their Lordships think the answer is 
in the affirmative. In ParlhasUradi 
Ayyangar Chinna Krislhia Ayyangar (1) 
Turner, C. J., lays down the law thus ; — 
“ Persons of whatever sect are entitled to 
conduct religious processions through pub- 
lic streets so that they do not interfere with 
the ordinary use of such streets by the 
public and subject to such directions as the 
Magistrates may lawfully i^ive to prevent 
obstructions of the thoroughfare or breaches 
of the public peace.” 

In Sundram Chetti v. The Queen (2) be- 
fore a Pull Bench the position was main- 
tained, and it was furtlier laid down that 
the w'orshippers in a mosque or temple 
which abutted on a high road could not 
compel the processionists to intermit their 
worship while passing the mosque or 
temple on the ground that there was con- 
tinuous worship there. At p. 217 Turner, 
C. J., says : — 

“ With regard to nrocessions, if they are 
of a religious character, and the religious 
sentiment is to be considered, it is not less 
a hardship on the adherents of a creed that 
they should be compelled to intorsnit their 
worship at a particular point, th 9 .a it is on 
the adherents of another creed, that they 
should be compelled to allow the passage of 
such a procession past the temples they re- 
vere.” • 

In Sadagopachariar v. A . Rama Rao (3) 
in a civil case the same view taken, but 

(1) I. L. B. 6 Mad. 304, 309 (1882). 

(2) I. L. R. 6 Had. 203 (F. B.) (1883). 

(3) I. L. B. 20 Had. 376 (1902). 
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in a criminal case in the same volume, 
Vijiaraghava Chariar v. Emperor (4), 
two Judges held .that to use a highway 
as a place of worship was not legitimate. 
One Judge, who had taken part in the 
former case, disse/itedi and, at a former 
hearing, the Chief Justify liud also dis- 
sented. The first of these cases came to 
this Board and no doubt was there thrown 
on the rigid of i-eligious worsliip in a high- 
way. Two other questions have, how- 
ever j emerged. In several cases one sect 
claimed the exclusive use of the highway 
for their worship. This has been consis- 
tently refused. The othe.r question, which 
goes deep into what ought to be done in 
the present case, is this : — Does a civil suit 
lie against those who would j)revent a pro- 
cession with its observances? Here there 
is an obvious discrepancy between Bombay 
and Madras, andi (’alcntta upholds 
Madras. The leading Bombay authority 
is the case in Snthii Vnlad Kadir Sausare 
V. Ibrahim Aga Valad Mirza Aga (.5'', 
Westropp, C. J., and IVlelvill, J. This 
Was a suit by certain Mussulmans who 
carried tabuts in procession along a public 
road. They were disturbed in so doing bv 
Mussulmans of a rival sect. The head- 
note sets forth the judgment aecnrafely : — 

“Seld, in special ap]>eal the Plaintiffs 
could not maintain a civil suit in respect 
of such obstruoticn unless they could prove 
some damage to themselves i)ersonallv in 
addition to the general inconvenience oc- 
casioned to the public. The mere absence 
of the rftligious or sentimental gratification 
arising from carrying tabuts along a public 
road is not any such .particular loss or in- 
jury as would be sulficient, according to 
English and Indian precedents, to sustain 
a civil 

The judffment really proceeds entirely 
oa English ‘authorities, which lay down 

(4) I. L. R. 20 Mad. 554 (1003). 

<5) I, L. B. 2 Bom. 457 (1877). 


the difference between proceedings by in- 
dictment and by civil action. 

In their Lordships' opinion such a way 
of deciding the case was inadmissible. 
The distinction betw^een indictment and 
action in regard to W’hat is done on a high- 
way is a distfnetion peculiar to English 
law and ought not to be apjdied in India. 
This judgment was followed, as was natu- 
ral, in Kazi Sujaudm v. Madhavdas (6) 
by two judges. Nevertheless in the next 
case, Basliufjappa Parappa v. Dharmappa 
Basappa (7), Sir Basil Scott, C. J., and 
Batchelor, J., disregarded the authority of 
their own Court in , Satku Volad Kadir 
Sausare v. Ibrahim Aqa Valad Mirza Aqa 
i^j) and pronounced a judgment which, 
without saying that it overruled Satku 
Valad Kadir Sausare v. Ibrahim Aga Valad 
Mirza Aqa (5), clearly did so. The low-er 
Coiu't had followed Satku Valad case (5), 
and dismissed the suit. The head-note 
is : — 

On second appeal by the Plaintiffs held, 
reversinfi: the decree and allowing the claim, 
that the suit was not for the removal of a 
public nuisance but for a declaration of the 
right of an individual community to use a 
public road.'' 

The Madras c'ases aheatly cite<l were all 
cases (except the criminal one) in which 
declarations were songht and either grant- 
<‘(1 or, if asking for exclusive right, refused, 
l)ut in none of them was the idea enter- 
tained of special damage other than the 
obstruction of the procession being 
needled. 

In Mohamed Abdul Hafiz v. Lotif 
Hosein (8), the Madras view was taken. 
The head-note is : — ‘ 

“ A suit for declaration of right to osrry 

(6) I. L. R. 8 Bom. 4*7 (1877). 

(6) I. L. B. 18 Bom. 608 (1698). 

(7) I. L. R. 84 Bom. 671 (1910). 

(8) I. L. R. 24 Oal. 624 (1897). 
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I'oligious emblems in a processiofi through 
the streets of a village and for damages for 
preventing the PlaintifTs from doing so, lies 
in the Civil Court.” 

Their Lordships are of opinion that 
the views of the Madras j.’ourt8 are right 
and that the Bombay judgment is wrong. 
They think that the Appellants are en- 
titled) to the declaration granted to them 
by the District Judge but propose to add 
to it, after the word ‘‘ trafiic ” Cline 8, 
p. 42 of record), the w'ords “ to the 
Magistrate’s directions and the rights of 
the public.” If their Lordiships were 
simply to dismiss the appeal the effect 
would be misunderstood in India. Every 
different sect or religion wdien places of 
worship are upon the routes where the 
processions of those with whom they do 
not agree pass, wo.uld appeal to the judg- 
ment as settling that the functions of tne 
procession should cease as it passed 
them. But if the declaration as made by 
the District Judge is granted the Magis- 
trates will still be able to make any 
arrangement they • choose, and if they 
choose, to repeat the order that forbad 
doing matam W'ithin a certain distance 
of the mosque. That order would be an 
order passed in respect of special circum- 
stances, not a general pronouncement as 
to rights. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should) 
be allowed and the declaration granted as 
above indicated, and that the Appellants 
should have the costs of the appeal befoi'e 
this Board, but inasmuch as in the Courts 
below they asked that there should be no 
declaration as to the Magistrates’ right, 
no coste should be allowed to either party 
in the Courts below. 

SolicitorB.: Mestrs. T. L. WUsen rf- Co, 
lax the Appellants. 


Solicitor : Mr. Doiujlas Grant for the 
Kespondents, 

Cl. D. M. 

PRIVY COUNCIL. 

[Appbal froipBbkual.] 

Lord Dunedin. a 

Lord Pbillimor*. • Sm. Naoendra- 
SiR John Edue. bala Dabi aod 

Mr. Ameer Ali. • anr., AppellaiilB, 
Sir Lawrbnob Jenkins. ■ ». 

1923, Dinahath 

Heard, 1, 6, November. Mabish and ors., 
Judgment, Respondents. 

2?, ^November. 

Pleader, purchase by, of decree obtained againet 
client in the booHmi of his wife and purchase of 
properli/ at Coart sale in name of latter^ ConceaU 
ment, if vitiates sale -Trusts Act (11 of 188S), sec. 
88^ Advantage gained hy c<mcealment by person 
in fiduciary position. 

A decree before ti was fully executed 
was, without the knowledge of the judg- 
menUdehtors , purchased by the person 
who had acted as their pleader in the suit 
benami in the name of his wife N and 
in jiartial execution of the decree certain 
properties were purchased in the name of 
N with leave obtained on her behalf to 
bid at the sale, but in this transaction 
also the pleader was the real purchaser, 
and this fact was not disclosed to the 
Court : 

Heidi — That the pleader was bound to 
reconvey both the decree and the pro- 
perties to the judgment-debtors, although 
he had ceased to be the judgment-debtors* 
pleader tchen the properties were pur- 
chased and no unfair dealing was estab- 
lished — the mere fact of concealment by 
a person standing in a confidential posi- 
tion whereby he secured cm advantage 
being sufficient to vitiate the transac- 
tions. 

Sec, 88 of the Trusts Act embodies the. 
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ordinary equitable conditions which apply 
td such cases. 

Lewis v. Hillman (1) and McPherson 
V. WArr (2) referred to. 

This w'as an appeal from a judgment 
and decree, dated the 20th May 1921, of 
the High Court of Judicature at Port 
William in Bengal, which modified a 
judgment and decree, d{),ted the 14th July 
1919, of the Officiating Subordinate Judge 
of Midnapur. 

The main questions which wei’e raised 
on the present appeal were two, namely, 
(1) whether Appellant Np. 1 was a bcnami 
purchaser of a certain decree for her hus- 
band, Appellant No. 2, and (2) whether 
the Plaintiffs-Respoudents were entitled 
to a reconA'eyance of the decree and the 
properties purchased in execution thereof. 

The Courts below decided the first ques- 
tion against the Appellants, but they 
differed in regard to the second'. 

The facts which gave rise to the litiga- 
tion were as follows : — Some of the 
Plaintiffs and pro formd Defendants exe- 
cuted a mortgage, dated the Slst March 
1900, in favour of one Rani Mrinalini, 
who brought a suit (No. 191 of 1906) to 
enforce it against the mortgagors in the 
Court of the Subordinate Judge of Midna- 
pur, Appellant No. 2, Nabakumar 
Hazra, who was a pleader, was engaged 
by the Defendants in the above suit to 
defend the action on their behalf. The 
suit was, however, amicably settled, and 
a compromise, dated the 19th February 
1907, containing the terms of the settle- 
ment was filed, an/l the said Subordinate 
Judge ma^e a decree in acc^ordance with 
its terms on the 19th February 1907. 

The said decree-holder. Rani Mrinalini, 
then proceeded to execute the decree 
against some of the judgment-debtors, 
(1) 8 H. L. C. 607, 630 (1872). 

<2) 8 App. Oas. 264 (1877). 


and on the 7th February 1915, she sold 
the unexecuted decree, dated the 19th 
February 1907, for the sum of Rs. 11,500 
to Appellant No. 1, Srimati Nagendrabala 
Dasi, wife of the pleader, Nabakumar 
Hazra, Appellapt No. 2. 

Appellant No. 1 thereupon applied to 
the said Subordinate Judge for substitu- 
tion of her name as the assignee of the 
decree in place of the said decree-holder, 
and by an order, dated the 11th March 
1915, in terms following, her application 
was granted : — 

“ Notices serv'ed on the judgment-debt- 
ors on the peon’s dwu knowing. Service 
seems efficient. The judgment-debtors 
Nos. 9 and 10 who' appeared, and took 
time to file objection, do not appear to- 
day. No objection raised by anybody. 
Let the purchaser of the decree Srimati 
Nagendrabala Dasi be substituted in place 
of original decree-holder, and the execu- 
tion do proceed in her favour against the 
j udgment-debtors. ’ ’ 

Subsequently some of the judgment- 
debtors applied to th6 said Subordinate 
Judge contending that the said decree, 
dated the 19th February 1907, in suit 
No. 191 of 1906, had really been bought 
by the said pleader (Appellant No. 2), and 
that his wife (Appellant No. 1) was 
merely a benamidar. The Subordinate 
Judge found that the contention was well- 
founded, and held that the effect of the 
purchase of the decree by the pleader for 
the judgment-debtors was to satisfy the 
decree and to discharge the judgment- 
debtors. Appellant No. 1, Srimati 
Nagendrabala Dasi, appealed'from the said 
order of the Subordinate Judge to the 
High Court of Judicature at Fort William 
in Bengal, which delivered judgment on 
the 29th August 1917. 

The High Court held that the question 
as to who was the real purchaser of the 
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decree could not be decided in the absence 
of the pleader, Appellant No. 2, who was 
not a party to the proceeding's. It fur- 
ther held that, even if it were assumed 
without deciding it, that the. said! pleader 
was the real purchaser of the d'ecree, the 
Subordinate Judge was in error in think- 
ing that the effect of that assignment to 
the pleader was the extinction of tlio de- 
cree. The High Court accordingly allow- 
edl the appeal, and made the following 
direction in its judgment : — 

‘'We hold accordingly that this appeal 
must be allowed and the order of the Sub- 
ordinate Judge set aside. The assignee 
(the Appellant before us) wdll be entitled 
to proceed with the execution of tlie de- 
cree, and the execution proceeding will 
stand revived for that purpose. No steps, 
however, will be taken in execution till 
the 1st January 1918, so that the judg- 
ment-debtors may have ample time to in- 
stitute, if they are so advised, a suit 
against the assignee of tlie decree, and 
her husband to obtain a transfer of the 
decree in their own favour, on proof of 
the allegations they have made, andl upon 
payment of such sum as the Court may 
determine.*’ 

The Plaintiffs-Eespondents thereupon 
filed the present suit, on the 22ndi Decem- 
ber 1917, against the present Appellants, 
who were the principal Defendants. The 
Plaintiffs averred in their plaint that the 
Appellant No. 2, wdio was their pleader in 
the previous suit (No. 191 of 1906), was 
the real purchaser of the said decree, 
dated the 19th February 1907, and that 
his wife (Appellant No. 1) was a mere 
hemmidar. 

In execution of the said decree, dated 
the 19th February 1907, some of the 
mortgaged) properties were sold by the 
Court and were purchased by Appellant 
No. 1^ and a sale certificate was granted to 


her on the 28th September 1918. The 
Plaintiffs applied to the Suhordiuutt'. Judge 
on the 29th January IfVlO, praying that 
the following additional relief might 
he granted to the Plaintiffs : — 

That the Defendant Nrf>. I being the 
pleader appointed by the judgment-debt- 
ors, the Plaintiffs, etc. ^ in the mortgage 
suit, tlio purchase made by him of the 
decree iindcM* a hohnlg, in the name of the 
Defendant No. 2 on a consideration of 
Rs. 11,500 may be held to have been made 
on behalf of the judgment-debtors, the 
Plaintiffs, etc., as trustee, and that ac- 
cordinglv Defendantsi Nos. I and 2 may 
be ordered to assign (it) in favour of the 
Plaintiffs on a consideration of the said 
Rs. 11,500, in respect of tlio said decree 
or for any price which the Court may 
think proper. 

J’he principal Defendants filed sepa- 
rate written statements denying the claim 
of the Plaintiffs. It was pleaded that the 
lady and not her husband was the real 
purchaser of the decree. 

After recording and examining evi- 
dence, both oral and documentary, pro- 
duced by the parties, the Subordinate 
Judge delivered judgment on the 14th July 
1919. He found all the material issues 
against the principal Defendants. In his 
opinion the money for tlie purchase of the 
decree had been supplied by the pleader, 
and he considered that “ whatever money 
she (/.c., the wife) had, she must have got 
from her husband.” He also found tihat 
the Plaintiffs must pay the sum of 
Rs. 13,760 to the principal Defendants be- 
fore getting a reconveyancef. 

As regards the relief, tlio learned Sub- 
ordinate Judge held that in view of the 
pleadings, the Plaintiffs were entitled to a 
reconveyance of the decree, dated the 19th 
February 1907, and not to a reconveyance 
of the mortgaged properties which had 

63 
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been purchased by Appellant No. 1. He 
concluded his judgment on this point as 
follows : — * 

“ It appears that the prayer for assign- 
ment of the decree was not at first in the 
plaint. So Defendant No. 2 executed the 
mortgage decree in question after expiry 
of the time allowed by the Honourable 
High Court, and in execution purchased 
some of the mortgaged properties herself. 
The Plaintiffs have not added any prayer 
for reconveyance of their mortgaged pro- 
perties to them. Still, however, money is 
due on the decree in question, and the 
Plaintiffs may on that account as well pray 
for an assignment of the decree in their 
favour. What the effect of such a decree 
will be on the lands thus sold in execution 
of the mortgage decree in question, is a 
different question with which the Court 
has nothing to do in the present suit, as 
framed.” 

In the result the Subordinate Judge, 
made the following decree : — 

‘‘ It is ordered and' decreed that this suit 
be decreed in a modified form after con- 
test; that it be declared that the mort- 
gage decree in title suit No. 191 of 19t)(5 
was purchased by the Defendant No. 1 
in the benami of the Defendant No. 2 by 
a hohala, dated 7th February 1915. Upon 
the Plaintiffs depositing for payment to the 
Defendants Nos. 1 and 2 Rs. 13,750 as 
consideration money of the kobala within 
one month from to-day, together with 
pricfe of stamps and registration costs, the 
Deferidants Nos. 1 and 2. do transfer the 
said decree in the name of the Plaintiffs. 
In default of the Plaintiffs depositing the 
said money in Court, within the said 
period, this suit would be considered as 
dismissed; for default. The other reliefs 
prayed for by the Plaintiffs are diflanissed. 

” The parties do bear their own costs.” 

The Plaintiffs appealed from 0ie said 


decree of the Subordinate Judge to the 
High Court of Judicature at Fort William 
in Bengal, and the principal Defendants 
also filed a memorandum of cross-appeal. 

The High Court delivered judgment in 
the appeal of the Plaintiffs on the 20th 
May 1921.' The learned Judges of the 
High Court affirmed the decision of the 
Subordinate Judge except in one respect, 
which will appear from the following re- 
marks ; — 

“Finally, as regards the form of the 
decree for reconveyance, it is plain that 
the Court below should not have ignored 
the event which had happened during the 
pendency of the litigation, namely, the 
sale in execution of the mortgage decree 
and the purchase of the mortgaged pro- 
perties by the assignee of the decree. . . , 
The Court may accordingly grant a decree 
for reconveyance, such decree to cover not 
merely the mortgage decree in so far as it 
is still unexecuted, but also the mortgaged 
properties which have been purchased by 
the assignee of the decree in part-satisfac- 
tion thei’oof.” , 

The result was that the High Court 
made a decree modifying the decree of the 
said Subordinate Judge, and from that 
decree the Appellants appealed to His 
Majesty in Council. 

Messrs. DeGruyther, K. C. and Dube 
for the Appellants. 

Mr. Abdul Majid for the Eespondenis. 

Their Lordships’ Judgment jw^as deli- 
vered by 

Lord Dunedin. — In 1901 certain per- 
sons, among <phom were the Respon- 
dents, borrowed a sum of Rs. 19,999 from 
the Riija Narendra lial Khan Bahadur 
and executed a mortgage in favour of his 
wife. Rani Mrinalini Debi. In 1906 
the Rani put the mortgage in suit. De^ 
fences of various kinds were enitea:^. 
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The fnale Appellant in this case acted as 
pleader for all the Defendants and on 
their behalf effected a compromise of the 
suit. This compromise was dated the 
19th February 1907. Payments under 
the compromise not having been duly 
made, the Rani proceeded * to execute 
afresh and some properties were sold, but 
eventually and before the decree was fully 
executed the Rani, on the 7th February 
1916, sold the unexecuted decree for 
Rs. 11,500 to the female Appellant, who 
is the wife of the male Appellant. There- 
after the female Appellant ])roceeded to 
execute the decree. Objections were made 
by several of the judgment-debtors. It is 
not necessary for Ihe purposes of the pre- 
sent appeal to follow minutely the pro- 
gress of the execution proceedings. It is 
sufficient to state that some of the pro- 
perties were brought to sale and tliat the 
female Appellant, on the 18th February 
1918, obtained leave to bid and that she 
herself purchased certain properties at the 
sale. 

The present suit wa§ raised by the 
judgment-debtors to have it declared that 
the purchase of the unexecuted decree was 
really a purchase benami of the male Ap- 
pellant ; that it was therefore bad as a 
purchase by a pleader of the property in 
suit with concealment of the fact that he 
was the real purchaser and praying for 
appropriate relief. 

The %ibordinate Judge found that the 
purchase was benami, and ordered a re- 
conveyance of the decree to the Plaintiffs 
on payment of Bs. 13,760, being the 
amount paid on the transfer of the decree 
plus certain sums which had been paid to 
save the property from being taken for 
other executions. The High Court so far 
affirmed the judgment, but added that the 
Defendants m.usf also convey the proper- 


ties i)urchased by the female Defendant 
at the sale in execution of the decree. 

As both Courts had found that the pur- 
chase of the decree by the wife was truly 
benami for the husband, who was at that 
time the pleader, the A^')pellants were 
obliged to accept this fact. Their argu- 
ment, however, came to this : — They ad- 
mitted that the result is that they are 
bound to surrender the unexecuted decree 
to the Respondents at the price they paid 
for it ; but they say that the decree was a 
good decree in their hands and that sales 
actually effected under it must stand. 
At the time of the gvales of the properties 
in question the male Appellant had long 
ceased to be pleader ; the Respondents 
were represented by otlier pleaders, and it 
was not said that any knowledge he had 
obtained while he acted as pleader was in 
any way conducive to his action in buying 
the properties through his wife when the 
properties were offered for sale upon the 
execution of the decree. 

Theii* Ijordships have carefully con- 
sidered this argument, but they do not 
think that in the circumstances it is good. 
Had the purchase of the pro]>erties been 
open and above board by the male Appel- 
lant the result might have been otherwise, 
for the disability attacliing to him as plea- 
der which would have prevented him 
cannot exist indefinitely, and provided he 
had not availed himself in any way of 
know ledge gained in his position of pleader, 
there would have been nothing to prtJvent 
his acquiring the property of his qubndam 
clients. The consequences which ensue 
from a person in a confidential position 
making use of that position io ob- 
tain an advantage over the person 
with whom he is in confidentiality are em- 
bodied in sec. 88 of the Trusts Act. That 
Act does not apply to the' part of India with 
which there is here concern, but the or- 
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dinary equitable conditions which are ap- 
plicable come to the same result. Mow 
there is no more ‘certain way of taking ad- 
vantage than the way of concealment. The 
matter is expressed very clearly by Lord 
Chancellor St. Leonards in Lewis v. Hill- 
man (1) : — 

I should lay 4t down as a rule that 
ought never to be departed from that if an 
attorney or agent can, show he is entitled to 
purchase, yet if instead of openly purchas- 
ing he )3urchases m the name of a trustee 
or agent without disclosing the fact, no such 
purchase as that can stand for a single 
moment/^ 

And the same doctrine is repeated in the 
later case of McPherson v. Wait (2) where 
at p. liGG Lord O’liagan lays down the con- 
diiiOUh w Inch niust exist to validate a pur- 
Lhasc by an atloriiey from his client and 
adds 

‘ Aud Hith Migli ail these conditions have 
been fultillcd, though there has been the 
fuilest iiiformatiod, the most disinterested 
counsel and the fairest price, if the pui' 
chase be made covertly in the name of 
another without communication of the fact 
to the pleader the law condemns and in- 
validates it utterly. There must be uberMma 
fides between the attorney and the client, 
and no conflict of duty and interest can be 
allowed to exist.'' 

These dicta arc not directly applicable 
here because the buying of the decree w as 
not a contract between the pleader and Hjo 
persons with whom he was in conliden- 
tiality, but between him and the llaui. 
But.such advantage as he secured he muoi 
give up. This is admitted by the Apj»el- 
lants so far that they admit he must surren- 
der the decree^ for what he gave for it. 
But haying got the decree, what use did lie 
make of it? He allowed his wife to get 
leave to bid and then to purchase. Mow 
here again there was concealment. Had 
the Judge been told that the wife really 

(1) 3 IT. L. C. OO'; at p. 630 (1872;. 

(2) 3 App. Oas. 264 (1877). 


held benami for the pleader, who had had 
no business to acquire the decree, their 
Lordships cannot doubt that the leave to 
bid would have been refused. That an 
advantage w^as got by the pleader being 
allowed to l^id under colour of his wife’s 
name ajid then to buy, theii' Lordships 
cannot doubt, for otherwise the point would 
not be contested. They therefore come to 
the conclusion that the second deception 
vitiates tl)e sale also ; that consequently the 
male Appellant cannot be allowed to keep 
the purchase made in name of his wife and 
that the judgment of the Appeal Court was 
rigid. The resolt is that this ap]3eal must 
l)c dismissed with costs, and their Lord- 
ships will humbly advice Ilis Majesty ac- 
cordingly. 

Solicitors : Messrs. Watkins d Iltmlcr 
for the Appellants. 

Solicitors : Messrs. Francis cC Harkarior 
the Respondents. 

G. D. M. 


[ORDINARY ORIGINAL CIVIL JURISDICTION.] 
Suit No. 73 of 1924. 

Bockland, J. \ Maurior Mayauas 
1925, I V. 

24, February. J W. MoRLEY and anr. 

Limitation Act (IX of 1908)^ sec ^O—'Payhmnt 
by cheque— Mode of commutation of the fresh period 
of limitation— Liability i after dissolution^ of part- 
ners in respect of goods sent during partnership on 
inspection ^ 

Under see. 20 oj the Limitation Act, 
the fresh period of limitation in^ cases of 
part parjrnent by cheques is to be computed 
from the d<itc when the cheque is actually 
handed over and not from the date when 
the cheque is cashed, 

Kedarnath Mitter V, Dinabandhu 
Saha (1) followed. 

Garden v, Bruce (2) distinguished . 

(1) 1. L. B. 42 Cal. 1043 ; 8. c. 19 0. W. N. 
742 (1915). 

(2) L. R. 8 P. C. 300 (1868). 
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Subsequent dissolution of a partnership 
does not absolve persons who were mem- 
bers of the firm at the time the goods were 
sent to the firm^ from liability though the 
cause of action might not have, accrued 
until the return, after dissolution, of such 
of the goods as were not required. 

The facts of the case will appear from 
the judgment. 

Mr. A. N. Sen (with him Mr. Salish C. 
Bose) for the Plainlilt. — The fresh period 
of limitation should be computed from the 
date of payment when the cheque Avas 
cashed and not from the date when the 
cheque was given to tfhe manager. Gar- 
den V. Bruce (2). 

Further the transactions constitute but 
oui» cause of action. J.iimitatiou runs 
from the date of the last item in the series. 

Kedurnalh v. Diiiabandhu (,lt- 

Defendant Andrews is liable for goods 
sent during partnership under the circum- 
stances of the case. 

Mr. Sambhu N. Banerjec for the Defen- 
dant Andi'ews. — The period of limitation 
funs from the date Vhen the cheque was 
actually handed over. If payment by 
cheque is relied upon for saving limitation 
under sec. 20 of the Limitation Act, the 
fresh period must be computed from that 
date. If payment by the bankers on the 
cheque is relied on, such payment does 
not appear in the hand-w'riting of the per- 
son making the payment, which is sine 
qua non for saving limitation under sec. 
20 . " 

The transactions do not constitute one 
cause of action. The facts in the case of 
Kedarnath Mitter v. Dinabandhu Saha 
(1) are entirely diffeient from the facts 
in the present case. 

The Defendant Andrews is not liable for 

(1) I. L. R. 42 Cal. 1043 : s. c. 19 C. W. N. 

742 aS16)> 

(2) L. S. 3 C, F. 300 (Lm). 


goods sent on inspection during partner- 
shi]), as the. Plaintiff’s cause of action is 
fonuded on the inirclutse. of the goods after 
dissolution. 

The Defendant Mr. Morley appeared in 
person. • 

The Judgment ob the Coubt was as 
follows : — 

Bucjkland, J.— /J'his is a suit to reaiver 
a sum aggregating Bs. 4,069 us the balance 
of the price of goods soM and deli- 
vered. Tlie Blaintiff sues two Defendants, 
William Morley and Percy T. Andrews, 
who he says until January 1921 were 
carrying on business in partnership 
under the name and style of Morley aud 
Andrews. While they were so carrying on 
business in jrartiier'ship, he supplied at 
the end of October or beginning of 
November 1920, the goods speciiicd in the 
first bill annexed to the plaint, aud on 
the 17th November 1920 the goods speci- 
fied in the second bill annexed to the 
plaint. Subsequently more' goods were 
sent to the Defendants on inspection. 
That was in the month of December. In 
the month of January 1921 the firm was 
dissolved and later some of the goods 
were returned. He accoidingly made out 
against the Defendants the thirdi bill for 
the value of the goods retained. 

The defence put forward by the Defend- 
ant Morley, who is appearing in person, 
is a denial that he at any time had the 
goods or that he was ever in partnership 
with his co-Defendant and he Bubmits 
that the claims are barred by limitation. 

The Defendant Andrews has challeng- 
ed one of the items appearring •in the first 
bill and denies liability for the amount 
of the thirdi bill, on the. ground that the 
partnership, which hie admits, was dis- 
solved in the month of January 1921. 

Th'e points ithat arise for decision 
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therefore fall under three different 
heads, first as to the orders and details of 
the bills, secondly, whether there was 
any partnership so as to make the Defen- 
dant Morley liable, and lastly, the ques- 
tion of limitatiorfc. 

With regard to the details of the bills, 
the vouchers have been proved and there 
is no doubt in my mind that the details 
given arc correct and that the goods were 
ordered by Andrews and were supplied. 

With regard to the items specified in 
the third bill, I find that the goods were 
sent on inspection during the time that 
the partnership, if thene was a partner- 
ship, was subsisting. Ihe fact of the 
subsequent dissolution of such alleged 
partnership cannot have the effect of ab- 
solving the members of tlie firm, at the 
time when tlie goods were sent, from 
liability, though the cause of aetion may _ 
not have accrued until the return of the 
goods which were not required. I there- 
fore find as regards the third bill that the 
Defendant Andrews is liable, and also 
Morley, assuming he was a member of 
the firm. 

With regard to the question of partner- 
ship, I do not think there can be any 
question upon the evidence that Morley 
was a partner. His case is that he was 
engaged in business elsewhere, and the 
arrangement between him and Andrews 
was that he was to devote such time as 
he could spare from his other business 
for thd purpose of doing work in this 
tailoring business, which was carried on 
imder the name of Morley and Andrews, 
and for that purpose he was to attend in 
the morning and! evening. . He says he 
was to have a half-share in the net pro- 
fits and denies that he was in any way 
UaMe for the losaeg. The Plaintiff ap- 
pears to have regarded him as a partner, 
i^opgb there is no. substantive evidence 


to the effect that hq, was a partner given 
by the assistants who have given evi- 
dence. But there is the statement of 
the Defendant Andrews, and! it wae ad- 
mitted by Morley himself not only that 
the business was carried on in the name 
of Morley and Andrews, but that there 
was a banking account in such name 
upon which he was entitled to draw 
cheques. He has also admitted that he 
signed a lease of the business premises, 
though he says that he did so as a surety. 
His explanation as to the use of his name 
is that without his name no tailoring busi- 
ness would have been done. 

I find that at the time with which I am 
concerned the Defendant Morley was in 
partnership Avilh Andrews, and as such 
may be liable to the Plaintiff. 

1 now come to the (piestion of limita- 
tion. I will dismiss at once any ques- 
tion of there being a continuous account, 
such as was before the Court in Kedar- 
nath Mittcr v. Dinabandhu Saha. (1). It 
is clear from the OAddence given on be- 
half of the I'laintiff tjiat separate and dis- 
tinct orders were given for the items 
comprised in the three bills. The bills 
were submitted separately and' the Plain- 
tiff refers in the plaint to the causes of 
action which arose on the 2nd November 
1920, the 17th November 1920 and the 
I4th May 1921, clearly treating the sub- 
ject-matter of the three bills as giving 
rise to different causes of action. 

The Plaintiff alleges in his plaint that 
on the 6th January 1921 the Defendants 
paid Bs. 1,000 by cheque. This is relied 
upon as an acknowledigment under sec. 
20 of the Limitation Act. In point of 
fact it now appears from the eridence 
given on behalf of the Plaintiff by Bal- 
mukund IChettry and from the evidence 

(1) I. L. B. 42 Oal. 1043 ; i. o. 1« 0. W. N. 

724 (Mje). 
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of the Defendant ^'Andrews that the 
cheque was paid by the Defendlant An- 
drews to Balmukund Khettry on the 
afternoon of the 5th January 1921, and 
so far, therefore, as the cheque extends 
the period of limitation under sec. 20, the 
fresh period of limitation' must be com- 
puted from the 5th and not the Gth Janu- 
ary 1921. The plaint was filed on Mon- 
day, tlie 7th January 1924, but if limi- 
tation should be computed from the 5th 
January 1921, then obviously it ought to 
have been filed on the 5tli January 1921. 

Before 1 deal with this, there is one 
small point, and that, is that the first 
bill amounts to Bs. 1 ,200-11 ; the second 
bill amounts to Bs. 2, *102-3. The pay- 
ment was Bs. 1,000, which does not 
even cover tlio total ainount of the first 
bill. In his plaint, the riaintiff says 
that the sum was a part payment of the 
two bills, and this a])pears from an en- 
try in the riaintiff's casli book, where 
the payment is entered in these terms : — 
“ Eeceived from iMessrs. IMorley and 
Andrews in })art payment of bills 
Nos. 1705-13 by cheque . . Bs, 1,000.'^ 

The Defendant Andrews in the wit- 
ness-box has stated that he gave a cheque 
in payment for the two pieces of serge 
which are to be found in the first bill 
and that the balance of the goods were 
to bo returned. Nothing of the sort, 
suggesting appropriation by Andrews, was 
put in cross-examination to tlie Plain- 
tiff’s witnesses. It seems to me rather 
strange that a sum not oven sufiicient to 
cover the first of the two hills should be 
appropriated to the two bills, in order, if 
necessary, to save limitation in res- 
pect of each ; but nevertheless the 
Plaintiff is in law entitled so to do unless 
an appropriation has been made by the 
person making the payment. In my 
opinion, there was no such appropriation 
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by Andrews when the payment was made 
and the Plaintiff was entitled to make the 
appropriation in that manner, and the 
entry in the cash book cortaijdy supports 
him. 

But the dates preserd, a more serious 
difficulty in tlie w^ay of tlie Plaintiff. It 
has been contended that though the 
cheque bears the date the 5th January, 
and though it was paid to ilie manager of 
the Plaintiff on that date, nevertheless 
the actual jvayment from whicli the fresh 
l^eriod of limitation sliould be computed 
is the date of payment when the clieque 
was presented at the hank. There is not 
before me any evidence as to the acina,! 
date when the cheque was pvosiuitedl and 
paid at the hank, hut inasmiieli as it wjis 
handed over to llic Plaintiff's representa- 
tive after banking hours on the 5th Janu- 
ary, I will assume thai' it was paid on the 
0th January 1921, and tliis would sufiicte 
for tlic Plaintiff’s purix)se, if his conten- 
tion is otherwise correct. In support of 
this contention I have been referred to 
Garden v. Ihiicc (2). That was a suit 
for money lent. The Plaintiff in lending 
the money handed (lie Defendant a 
cheque for the amount. The Defendant 
paid it into his hank and received credit. 
The Plaintiff’s bankers paid the cheque 
some days later. TIk^ question there 
arose whether limitation ran from the 
date when the cheque was handed by the 
T^Iaintiff to the Defendant or from the 
dhtc Avhen it was met by the l*laintiff’s 
bankers, and it was decided •that tlie 
action being one to recover money lent, 
limitation only ran fr«rn the date when 
payment was made by tho Plaintiff’s 
bankers. A number of authorities were 
there cited in support of the proposition 
that a cheque, unless dishonoured, is pay- 

(2) L. R.8C. P.800 (1868). 
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ment, and the learned Chief Justice said 
in his judgment : — 

” I quite agree with all the cases that 
have been cited, but in all of them th*' 
cheque has boon treated ns an acknow- 
ledgment of a lore-cxisting debt. Hens 
the debt did not aecrne till the pa.yraent 
of the cheque.” 

In those words lie the essential differ- 
ence between that autlTority and the case 
which T have to decide. I have to consi- 
der the cheque which was paid on the 
.'5th January from the point of view of an 
acknowledgment of the pre-existing debt. 
But the matter, in my 'opinion, is cover- 
ed by authority, by w'hich I am bound, 
viz., the case to which I have already re- 
ferred. 

There the learned Chief Justice said : — 
‘‘ It seems to me clear that if a cheque is 
deliveredi to a payee by way of payment • 
and is i-eceived as such by him it operates 
as payment and is an extinguishment to 
that extent of the debt, though this is no 
doubt subject to a condition subsequent 
that if upon due presentation the cheque 
is not paid the original debt revives.” 

It is clear that the learned Chief 
Justice was treating the cheque as the 
payment, for later on he observes : — 

‘ ‘ If I am right in the view that the 
cheque actually was a payment, the very 
payment was in the hand-writing of the 
person making the siime.” 

The Plaintiff, it appears to me, is in 
this dilemma, if the payment is not the 
cheque itself, in which case there is no 
doubt that the fact of the payment ap- 
pears in tjie hand-writing . of the person 
mailing it, then the payment is the pay- 
ment by ^e bank clerk across the 
counter on presentation of the cheque or 
as otherwise may occur, and in such case 
!tbe fact of the payment does not appear 


in the hand-writing of the person who 
makes it. 

I hold that there was no acknowledg- 
monl. within sec. 20 of (ho Jjimilation 
Act, and in c/ousequehco (he claims based 
upon the first two bills arc liarred by limi- 
tation, hut for ‘the reasons which 1 have 
already given as to goods comprised in 
the third hill, I Ihink (he Plaintiff is en- 
titled to recover, and consequently there 
will be judgment against both the Defen- 
dants for Rs. ],. 501-8, with costs on scale 
No. 2, interest on judgment at 6 per cent. 

Messrs. Dey d- Ksheirya, Solicitors for 
the Plaintiff. 

Mr. S. S. Banerji, Solicitor for the De- 
fendant Andrews. 

S. N. B. 

(CIVIL APPELLATE JURISDICTION.] 
ApFEAL from ArPELLATB DbobeB 
No. 12.57 OF 192j}. 

Aumoddin Mollah and 
Sdiirawardt, J. ors., Defendants, 

Cuming, .T. Appellants, 

1921, I , t-. 

26, November. K. S. Bonnerjee, 

' Plaintiff, Respondent 

Bengal Tenancr/ Act {VIII of 188ij), sec. 50 (3> 
— Question, whether tenant held at a uniform rate 
for SO years, whether of fact or law —Slight varia- 
tion in rent, if affects presumption. 

Before a presumption under sec. 50 (2) 
of the Bengal Tenancy Act can be raised^ 
it must he found as a fact that the tenant 
has held at a uniform rent or rate of rent 
for 20 years. This question is a question of 
fact and not of taw and not even of mixed 
fact and law, upon which the finding of 
the Court of first appeal is conclusive. 

Paean Chandra Sow v. Kanta Mohan 
Mallik (1), Satis Chandra Biswas v. 
Nil Madhub Saha (2) and Mohini Kanta 

(1) 89 0. L. 3 . 437 (JLm). 

(jOSflo.L.3.mamh 
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Saha Chowdhuey v. Preo Nath Neogy 
(3) referred to. 

A sli{jht variation in the rent, even 
though unexplained, does not deprive the 
tenant of the benefit of the presumption 
under see. 60 of the Act, • 

Taba . Kumar Ghosb «. Kumar Arun 
Chandra Singh (4) relied on. 

This was an appeal against, the decree 
of J. Bartley, Esq., Special Additional 
Judge of Zillali Tippernh, dated the 18tU 
of Eebruary 1922, reversing the decree of 
Babu Rai Charan Pal, Assistant Settle- 
ment Officer, Tipperah, dated the 10th of 
March 1920. 

The facts of the case will appear from 
the judgment. 

Babus Dhirendra Lai Kastyir and 
Satyendra Kishore Ghose (for Sris Chan- 
dra Gupta) for the Appellants. 

Babu Mhn Mohan Banerjee for the Res- 
pondent. 

The ’Judgment of the Court was as 
follows : — 

SuHEAWABDY, J. — This appeal b.y the 
Defendant arises out of an application 
under sec. 105, Bengal Tenancy Act, by 
the Respondent for settlement of fair and 
equitable rent and relates to khatians 
Nor. 12, 28, 39 and 76. ' It is necessary to 
deal with the different khatians separately 
as the points with reference to them are 
not the same. 

As regards khatian No. 12, it is argued 
that the learned Special Judge should 
have raised the presumption of fixity of 
rent under sec. 60 (8), Bengal Tenancy 
Act. With reference to this particular 
khatian, the Assistant Settlement Officer 
held that the Defendant had proved that 
the rent entered in the record-of-rights is 
^ I. li. B. 40 Oal. 661 ; s. c. 86 0. L. J. 809 

8eo.LtJi-8ra(ie88). 


the same as paid by them iu 1804 and 
hence he raised the prciJumption midter 
sec. 50 (2), Bengal Tenancy Act, in favour 
of the tenant. The learned Special 
•fudge in appeal has differed from the 
lower Court and refused to raise the pre- 
sumption from the circumstances pointed 
out by him. The fact is that the tenant 
had produced only one daiJihila of the 
year 1894 which shows that the rent paid 
then was Rs. 38-12 which is the rent en- 
tered in the record-of-rights. From thi.s 
one circumstanco he has refused to draw 
the presumption of fixdy of rent and the 
grounds he assigns are that tlie tenant 
himself has not given his evidence in this 
case (hence no direct proof of payment), 
that the dakhila was produced by a per- 
son who came with a bundle of dakhilas 
to prove the cases on behalf of all the 
tenants, that there is no proof of payment 
in subsequent years at the same rate and 
that there is no material pointing to the 
continuance of this rent throughout tho 
intervening period. The learned Judgo 
then observes : “I should demand from 
the tenant some more cogent grounds lor u 
belief that for 20 years before tho suit he 
has paid the same rent. He mii.st estab- 
lish that before the presumption arises 
in bis favour and before anv onus is 
thrown on the Appellant (Respondent be- 
fore us). It is not a difficult task to do so 
by tho production of his dakhilas for the 
last 20 years. I presume that his dakhilas 
would not support sucli a state of things.” 
The first question that has to he con- 
sidered is wheher the questjon as to whe- 
ther a presumption should, or shoiijd not 
be raised from certain facts is a question 
of fact or of law. Sec. 60 of th^ Bengal 
Tenancy Act provides that if it is proved 
in any suit or proceeding under this Act 
that either a tenure-holder or a raiyat and 
his predecessors-ia-interest have held at a 

04 
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rent or rate of rent which has not been 
chiinged during the 20 years immediately 
before the institution of the suit or the 
proceeding, it shall be presumed, until the 
contrary is shqjvn, that they have held at 
that rent or rate of rent from the time of 
the Permanent Settlement. The sectiori 
lays down that if the Court findls ns a 
question of fact that the tenant held tho 
land at a li/iiform rent or rate of rent for 
at least 20 years before suit, it is the duty 
of the Court to raise the presumption that 
the tenant held the land at that rent or 
rate of rent from the time of Permanent 
Settlement. Tt is therefore necessary 
that the facts which would give rise to the 
presumption must be established befoic it 
can be raised in law ; in oilier words, the 
Court must believe that the tenant has 
held the land at a uniform rate for more 
than 20 years before it should be called 
upon to raise the presumption. It is 
undoubtedly a question of fact and a Coinl 
of fact is the only competent Court to 
deal with it. My opinion is that the ques- 
tion as to whether the tenant lias held 
the land for more than 20 years at a um 
form rent is a question of facli and liie 
decision of the Court below thereon is 
not liable to be challenged in second ap- 
peal. Our attention has been drawn Uj 
the case of Paran Clumdra Sow v. Kunta 
Mohan Mallik (1). There the Court of 
apfieal below had refused to draw the 
presumption of fixity of rent from three 
dakhUas produced by the tenant, one, 
dated li99, the second, dated 1311 and the 
third, dated 1313. As the learned J mlges 
held ^hiat the tenant had succeeded lu 
^proving from the production of the 
dakhUas that tlie rent was uniform bet- 
ween the dates of the first and the last 
dnkhilas, they allowed the presuiuptiou to 
be Juised under sec. 60. {2), Bengal Ten- 
( 1 ) lis c. L. J. 437 cicet;. 


aucy Act in favour of the tenant. Whe- 
ther the question relating to the proof 
of uniform payment of rent for over 20 
years is a question of law or fact was not 
raised or decided in that case. That case 
therefore is .no authority for the contrary 
view. I am not prepared oven to admit 
that it is a mixed question of law and fact ; 
the fact must be found before the law can 
be invoked. The view T take is sup- 
ported by the decision in the case of 
.SifltT? Chandra v. Nil Madhub 

Saha (2). There it appears that the 
Jeai ned Special Judge had insisted upon 
proof by means of rent-receipts that the 
rent w as paid uniformlv for 20 years. The 
tenants in that case nave evidence whicli 
was accepted that rent paid from 1891 to 
1895 was the same as paid by them from 
1904 to 1908. The learned Judges in 
those circumstances held that the lower 
Appellate Court was wrong in supposing 
that the law insisted upon proof of uni- 
form payment of rent by pioduetion of 
re lit- receipts for 20 consecutive yea-rs. 
'I'hey j'oforred to' eerlain authorities and 
observed tliat the vie.vv liikeii by the 
(Nmrl below as to the interpretation of 
I he law was incorrect and they sent the 
ease h.ack to that Court for a reconsidera- 
tion of the matter in view of the rule of 
law laid down, namely, that it is not 
necessary to insist upon the production of 
rent-receipts for 20 consecutive years. In 
sending the case back to the lower Ap- 
pellate Court they made the following oh- 
seiwation : “ It is theoretically possible 
that in the interval there may have been 
an enhancement of the»rent followed by 
a reduction, so as to make the rent payr 
able in 1904 identical with that paid in 
1895. But it is really for the Court of 
fact to decide, from all the ciifcumstances 
of the'ea'se, Whether the priDiciple of oou- 
(8) 87.0. JU 
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tinuity or the principle of discontinuity 
should be applied.” This decision is an 
authority for the view that the question 
whether the evidence in the case is suffi- 
cient to establish uniform payment of rent 
is a question for the Court of fact to de- 
cide. Our attention has also.been drawn 
to the case of Mohini Kania Saha Chow- 
dhurtj V. Preo Nath Neogy (3). In that 
case the learned Special Judge had based 
presumption of fixity of rent under sec. 50 
(2), Bengal Tenancy Act, on certain facts 
and the learned Judges held that he was 
justified in raising sncl\ ])resumption. 
That case therefore has no bearing on tlie 
question in issue. In nly opinion the 
finding of the Special Judge witli refer- 
ence to khatian No. 12 based as it is oir a 
consideration of the evidence adduced be- 
fore him and of the facts of which lie as 
a Court of fact alone is entitled to take 
cognizance is not liable to bo assailwl in 
second appeal. 

With reference to khatian No. 2b“ it is 
argued that as there has been a splitting 
up of the original jama hut no increase in 
the jama, the presumption of fixity of 
rent should have been raised. The find- 
ing arrived at by the learned Sf^ecial 
Judge concludes the matter. He has 
found that this jama came into existence 
in 1306 and there is nothing in connexion 
with it which effectually shows it to have 
existed unchanged for 20 years, l-'liis is 
clearly a finding of fact with which wo 
cannot interfere in second appeal. 

With regard to IchMian No. 39, the 
learned. Special Judge has found that it 
was by mistake entered as ” mokurari” 
in place of khatian No. 72. The Assistant 
Settiiement OfiBcer discu8se<l khatian 
No. 39 along with khatian No. 135 and as 
I understand his judgment, he found both 

<B) I. L. B. 49 Oal. 66.1 ; 8. c. 36 0. L. J. 809 
(19tt). - 


the khatians bore a consolidated jama of 
Bs. 31-15-6 as shown by Bxbts. Nos. D182 
and D185. In discussintr the evidence re- 
lating to these khatia)iii*hc came to the 
conclusion that the tenants were not* en- 
titled to any presumption in that case. 
But strangely in his decree lie has included 
khatian No. 39 only in the list of khattann, 
(he rent of which he foun 1 to he unen- 
hanceable. 

With regard' to khalian No. 75. the 
learned Vakil . for the Appellants argues 
witli great force that the variation is so 
slight that the Court ought not to have 
refused to raise the presumption. On the 
authority of the case bf Tara Kumar Gho^a 
V. Kumar ru>i Chandra Siaiqh fl) and the 
other cases referred fe llu'icin. T think that 
this contention oiiglit to prevail. It lias 
been lield in lhat ease I bat c sliglil varia- 
tion in the rent, even tliougli not ex- 
plained, does not deprive the tenant of thc 
benofit of tlic ])rcsuuiption uiule.r sec. 50, 
Bengal Tenancy Act. The variation hero 
is from (j pie,s to one. iinna. I’lie jama re- 
corded in the reeord-of -rights 'is Us. 4-6-0. 
This was the jama found to he in existence 
in 1321 befoi’e which it was Us. 4-0. 'I’ho 
earliest dakhila shows a total reni and cos.s 
as Its. 4-8-0 and the latest as Us. 4-9-0. If 
from the jama indicated hv tlic last men- 
tioned dakhilas the ees.s of about 2 annas 
is deducted there is banlly anv appreciable 
difference between (he iama a-' recorded in 
the record -of- rights and stated in the 
dakhilas. 'riie learned (special Judge’s at- 
tention was not drawn to the law on the 
subject and il is proper that be should re- 
consider this matter in the, light of the 
law as laid down by tin! authorities. 1 
am therefore of opinion that the cBse with 
reference to this khatian should be sent 
baclf to tlie learned Special Judge for re- 
consideration of it. 

( 4 ) 86 C. h. J. 389 (1022). 
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The result therofoi'e is that the appeal 
with reference to khatiang Nos. 12, 28 
and 39 will stand dismissed and that with 
rciereiice to kitatian 76 will be al- 
lowe’d and the case sent back to the 
lower Appellate Court for reconsideration 
in the light oI the above observations. 
The Appellants wall pay three-fourths of 
the costs of the Eespondents. 

Cuming. J. — This appeal arises out of 
certain proceedings ‘under sec. 105, Ben- 
gal Tenancy Act, for the settlement of fair 
and equitable rents and relates to four 
khatiam Kos. 12, 28, 39 and 75. The As- 
sistant Settlement Officer held . that the 
rent of the parcels of land covered by these 
khatian numbers w'as liable to enhance- 
ment on the ground that thev were not 
held at a fixed rate of rent. This decision 
was upheld by the Special Judge and the 
tenants have appealed to this Court. I 
shall deal with the torn khatian numUns, 
separately. 

Khatian No. 12. 

With regard to this plot of land the .\p- 
pellants contend that the Judge has found 
that in 1887 it was held at the same rate 
of rent as in 1918 and also that from 1310 
10 1320 the rent remained the same rent 
(what that rate of rent was is not stated 
or proved) and that on these findings the 
Court was bound to have presumed that it 
had been held at the same rent or rate of 
rent for 20 yea.rs before the date of llio 
suit and hence that the Appellants were 
entitled to the presumption under sec. 50, 
Bengal Tenancy Act, that it had been held 
at the same rate of rent since the Per- 
manent Settlement and so was not liable 
to be enhancedi Now the Court had to find 
before 'the presumption' could be applied 
that tlie land had been held at the same 
rate of rent for 20 years before the date 
of the suit. That is a finding of fact and 
this Court cannot in second appeal inter- 


fere with' a finding of fact. Had the 
Court come to this finding on no evidence 
whatever it would have been open to this 
Court to have interfered. 

But the Court had certain evidence be- 
fore it and after considering that evidence 
it came to ^ the conclusion that the facts 
that had been proved did not convince it 
that the land had been held at the same 
rate of rent for twenty years. What that 
evidence was has already been stated. It 
may well be that this Court if it were a 
(^ourt of fact might have come to a differ- 
ent conclusion. But it cannot be urged 
as u point of law that on the facts found 
the Court must have come to the con- 
clusion that the tenancy was a pemanent 
one and to have come to any other would 
give the Appellant an appeal on a point of 
law. A fact is often to he proved or not 
]>ruied by infej ence.s drawn from a number 
of other facts. A Court may well draw a 
wrong inference from the facts that aj’e 
proved. But all the same the inference 
that it draw's is a finding of fact. By no 
stretch of the imagination could it be said 
that a Court must hold that because it has 
been found that the rent was the same in 
1918 as it W'as in 1887 and that for a por- 
tion of the time the reut was unchanged, 
although at what rate is not proved, that 
the land had been held for the 20 years 
preceding the suit at the same rent or 
rate of rent and that if it does not do so 
it commits an error of law. I have been 
referred to the case of Varan Chandra Sow 
V. Kanta Mohan Mallik (1). 

In that case there were three do^hilas 
with a period of twelve years in between 
each of them and the Special Jadgo found 
that this was not sufficient to prove tbat 
the tenant had held at the same rate of 
rent. The learned Judges held that in 
the absence of anything to shew that there 
(0 380. Ur. 437(102^. . 
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was any change in the tenancy or thait 
(luring these intervening periods tliere was 
any alteration in the rent that the Judge 
should not have held that the Appellant 
was not entitled to the nresumption which 
arises under sec. 50 (2), Bengal Tenancy 
Act, and held that it ha(J been proved in 
the case that the rent of the holding was 
not liable to increment. With the ut- 
most respect to the learned Judges it 
seems to me that this amounts to a finding 
of fact come to in a second appeal and I 
am not prepared to follow it. Tlje other 
authority to which we have been referred 
is the case of Mohivi v. Prco Nath (3). 
The case does not support the contention 
j)ut forward by the Appellant. T think 
that we are concluded bv the findings of 
fact of the lower Apiieliatc (.'ourt and that 
so fur as the laud covered by kitatian 
No. Id is concerned llio appeal must be 
tlismissed. 

Khaiian No. 28. 

Exactly the same argument.s apply to 
this plot also. The Appellant argues that 
there has been splitting up of the holding 
and that there had been no increase in the 
rate of rent. The learned Judge has 
dealt with the evidence and has held that 
it has not been proved that the land has 
been held at the same rate of rent for 20 
years. This again is a finding of fact and 
cannot be challenged in second appeal. 
Khatian No. 75. 

I agree with some hesitation with the 
order that my learned brother proposes to 
pass in this case. 

Khatian No. 89. 

I have nothing to add to what has been 
said by Qiy Jieamed brother on this part 
of the case. I therefore concur with tho 
<ffdef that my learned brother makes on 
the whole apped. 

N. G. 

(8) I. li. B. M Cal. 661 ; c. 36 C U J. 808 (1923). 
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B. B. Ghose, J 
1922, 

22, August. 


^ Dhikenora Du. R\i 
and ors., Defciulauts, 

, Appellants, 

V. 

Nawab KnAj\ Habib- 
ullao and ora., 

^ Blaintiifs, ilespoudonts. 


Bengal Alluvial Land Setllement Act (XXXI of 
185 k X see. I- l)iai.i proceeding ■ Accretion to estate, 
assessment of revenue of -Bengal Land Revenue 
BettUm fnt Regulation (VII of 18,3?), see 0 - Deter- 
minatioH of rent of accreted land of tenant under 
Act XXXI of I85t\ or Rfeg I II of 182-3, if valid 
and binding on tenant — Proper procedure— Bengal 
Tenancy Act (VIll oj 1585), VAap. X, Part II, 
or see 2. 


Where certnut lands which Janiied an 
(wcrctio)i to an estate wen; brought under 
diai'a oi/e rations and the, same were formed 
into a scfHirate, estate and settled with the 
[noyrietor , and the revenue authorities tn 
the course of the proceedinri for assessment 
of the revenue determined the rent to he 
paid by a tenure-holder for lands which 
accreted to his tenure, and on the basis of 
that rent the proprietor (settlement-holder) 
sued the tenure-holder for rent ; 

Held — That the Plaintiff was not en- 
titled to recover the rent claimed as there 
was no liability on the Defendant to pay 
the rent settled by the diara officer. 

In order to make the tenant liable 
for additional rent for accretione to 
his tenure such rent must b*e settled 
under Chap. X of the Bengal Ten- 
ancy Act or the landlord must take proper 
proceedings so as to tiring into operation 
sec, 52 of that Act or any other hppropriate 
provision of the loM, 

Under Act XXXI of 1858 of Reg. VII of 
1822, the revenue authorities are em- 
power.ed enly to ascertain and record th§. 
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existing rights and not to settle (he rents for rent for the lands let out under the 


payable by tenants to their landlords, and 
so the determination' of such rent under 
the said provisions is not binding on the 
tenants. 

These were appeals against the decree 
of Babu jSiagendra i^ath Ghosh, Subordi- 
nate Judge, 2nd Court, Zilla Bakarganj, 
dated the 2nd September 1919, affirming 
the decree of Babu Satish Ch. Bose, Mun- 
yif, 1st Court, dated the 5th June 1918. 

The facts of the case will appear from 
the judgment. 

Babus Surendra Chandra Sen and Indu 
Bhusan Hoy for the Appellants. 

Babu Surendra Nath Guha for the Res- 
pondents. 

The Judgment of the Court was as 
follows : — 

GtHose, d. — 'These two appeals arc by 
the Defendants and arise out of two suit;i 
for rent. The suit out of which appeal 
No. 2500 arises was for rent for about 21 B 
acres of land comprised in permanent miras 
tenure created in 1864 A. D. in favour of 
the predecessor of the Defendants at a 
rent of Re. 369 odd. There has been 
gradual accretion of some lands contigu- 
ous to the lands of the miras in the bed of 
a river and the Defendants are entitled to 
those lands as an increment to their tenure. 
The Plaintiffs did not include these accret- 
ed lands in their suit for rent for the miras. 
It is argued on behalf of the Appellants 
that the Plaintiffs were bound to give the 
extent and boundaries of the land in their 
suit for rent undef sec. 148 of the Bengal 
Tenancy ^ct and m the accreted lands are 
an increincnt to the tenure the Plaintiffs 
were bounds to include those in their suit 
and as they did not do po the suit ouj^ht to 
te'dismlBsed. We do not think thfct the 
iMWtention i« sound. The Flftintiffi stoed 


lease of 1864 A. D. of which a proper des- 
cription was given in the plaint. T^he fact 
that they might have asked for increased 
rent for the accretion to the tenure does 
Jiot impose on them the penalty of having 
their suit for I’ent for the lands actually 
dismissed. This appeal therefore fails and 
is dismissed with costs. 

The appeal No. 2499 arises out of a suit 
lor rent for aI)ont 98 acres of laud at the 
rate of Rs. 550 odd. These were lands 
gained by gradual accession from a river 
and are contiguous to the lands for which 
the other suit was brought. The lands 
were brought under diara operations and 
formed into a separate estate of which the 
l^iaintifTs took settlement from Govern- 
ment. The liability of the Defendants to 
pay the rent is thus sel forth in para. 2 
of Iho jdaint “ Tlie T)ofendants have a 
miras talnk recorded at the annual rent 
of Rs. 550-0 as. in respect of 98.7 acres of 
land .... in 5/1 mouja Kistakati bear- 
ing No. 2436 and the same was 

recorded in khewat No. 2 and the Defend- 
ants are in possession thereof.” It is not 
necessary to set out the pleas taken in de- 
fence. The lower Appellate Court has 
overruled the objections taken by the De- 
fendants and passed a decree in favour of 
the Plaintiffs affirming that of the trial 
Court. It found that the diara officer 
fixed the rent nayable by the Defendants 
its claimed, \yhich is fair and equitable and 
that the Defendants are liable to pay rent 
at that rate. The grounds urged by the 
Appellants against the decree ar® 

■1. The suit of the Plaintiffs is barred as 
res judicata; 2. the Defend&nts are not 
liable to pay the rent fixed by the revenue 
authorities for the lands and the Plaintiffs 
can only claim for increase of rent undfir 
sec. 62 of the Bengal Tenancy Act ; S. the 
lands beiiif an fnorenient to the temue 
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of the Defendants separate suit for the rent 
of these hinds is not maintainable. 

The plea of res judicata is based on the 
judgment of the Appellate Court in R. 
Appeal No. 30 of 1912 arising out of a 
previous rent suit. The pleadings in the 
suit have not been filed nor the judgment 
of the trial Court. Tt is imt clem from 
the judgment produced what the issues in 
the rent suit were and form the materials 
on the record , so it is not possible to hold 
that the present suit is barred by res judi- 
cata. This ground must therefore fail. 

In supi)ort of the second ground it is 
urged by the Appellmits that tin*, diara 
oliicer was not vested with any authority 
under the law to settle any rent with re- 
gard to tlie lands in suit so as to fasten 
liability on the Defendants and all that 
he was authorised to do was to ascertain 
tlje amount of rent capahln of being 
realised from Iho landis for the puri)ose of 
aHsessiJKMit of rt'Acunic. The Defendants 
are Jiot tronse(juently bound to nay the rent 
settled l)y the diara oflieer. Tliis conten- 
tion seems to ho well-ioiinded. I'ndor cl. 
f /) of see. I of Reg. XI of 18*25 these lands 
are to he considered ns an increment to the 
tenure of the Defendants. The last para- 
graph of tliat claust^ wliich referred to the 
liability of the imder-tenaiit for payment 
of increase of rent has l^eeii repealed by 
the Bengal Tenancy Act and sec. 52 of 
that Act has made provisions for increase 
of rent for increase of area. Xo additional 
rent was claimed for increase of area of 
the tenure under that section or any other 
provision of the law by tlie Plaintiffs. 
The learned Vakil for th6 Re8))ondents re- 
lies upon the provisions of sec. 2 
of Act XXXI of 1868 and' contends 
that the tenant is bound to pay 
the rent determined by the reve- 
nue authorities under that section. The 
first paragraph of that section leaves the 


rights of under-tenants as to alluvial land 
under cl. (I), sec. 4 ot Reg. H of 1825 un- 
affected. The second jiaragiapli is to Ihe 
following effect ; It shall be the duty of 
all officers making settlements of such 
lands .... to ascertain anci record all 
such rights according to the lules pres- 
ciibed in Rug. VII ol 1822 ; and to deter- 
mine wheilioi- any and what additional 
rent shall bo payable by the person or 
persons entitled to any under-tenures in 
tlui original estate. It may at first 
sight seem that this leads to the inference 
that the under-tenant would be bound' to 
pay the rent so detcruiined, but there does 
not appear to he any provision in the law 
under which it would be obligatory on him 
to do so. The learned Vakil for the Res- 
pondent refmTed us to sec. 9 of Reg. Vll 
of 1822 as empowering the officer to settle 
• rent. It seems to me, however, that tlie 
Oollector is not (‘inpoWered under that sec- 
tion to ilcteraninc any rent so as to fix the 
under-tenant with liability, to pay the 
amount fixed to his landlord, but he is 
only to record existing rights. If proceed- 
ings had been taken, under Part II of 
Chap. X of the Bengal Tenancy Act, by 
the diara officer he might have settled 
rent under the provisions therein laid 
down with consequential results. But 
there is no suggestion that any action was 
taken under that chapter. The diara pro- 
ceedings have not been produced nor is 
there any evidence as to what w'asjactually 
done by tlie diara officer. In torder to 
make the tenant liable for additional rent 
for accretions to his tenure such rent must 
be settled under Chap. X of the Bengal 
Tenancy Act or the landlord must take 
proper proceedings so as to bring into 
operation sec. 62 of the Act or any other 
appropriate provision of the law. R. 660 
of the Bengal Survey and Settlement 
Manual, 1917^, may also be referred to in 
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this connection. The relevant passage . Walmslbv, J. — I agree, 

runs thus : — “ He (the dma officer) will H. C. S. 


ordinarily be working under Chap. X of 
the Bengal Tenancy Act and will prepare 
the record under that chapter. If there 
be no notification under Chap. X of the 
Bengal Tenancy Act, .the diara officer will 
ascertain • the record-of -rights of under- 
tenants under Eeg. VII pf 1822 read with 
sec. 2 of Act XXXI of 1858 .... The 
rights of under-tenants ascertained ns 
above will not be affected by the nature 
(ff the arrangement made by Government 
with the proprietor.” Erom this it would 
appear that where the diara officer does not 
work under Chap. X of the Bengal Ten- 
ancy Act, he has been required only to as- 
certain and record the rights and not to 


Hicfirteh’s Note.— in this oonnection ibo case 
of jRhuiosh Chnkrararfir. Dwnrht NtttJi Mitra^ 27 0/ 
^T. 121. 

(CRIMINAL RBifiSIONAL JURISDICTION.] 

Hbv. No. 77 h of 19 z 4. 

Mahabib Sihoh and 
anr., Petitioners, 
r. 

QtBIBALA DaSSI, 
Opposite Party. 

Criminal Procedure Code (Act V of 1898), see». 
if>7 (1), SOS, SOS, SO^—lf a MagUtrate taking 
cognisance of a case and directing an investigation 
can after the receipt of the report transfer the OMi?;;'. 
to the file of another Magistrate simply for passing 
orders only - Jurisdiction of the Magistrate to whom 
the case is transferred 


SCHBAWAKDY, J. 

Mokbrji, j. 
1924, 

7, November. 


settle the rents payable by undor-tenant.s. 
In my opinion, therefore, there is no 
liability on the Defendants to pay the rent 
settled by the diara officer for the lands in 
dispute. No other ground of liability of 
the Defendants wiis alleged by ibo Plain- 
tiffs nor was any other argument advanced 
in support of the decree. 

The learned Vakil for the Appellants 
relied on the case of A ssanullah v. Mohini 
(1) in support of his third contention that 
a separate suit for the rent of the lands 
is not maintainable. It would appear 
that at any rale, so long as the Plaintiffs 


See. 19:1 (1), Cr. P. C., empowers 
the Magistrate to transfer a case for 
inquiry or trial, but it does not em- 
power him to transfer a case simply 
for the purpose of considering the report 
(if an investigation under see. 202, Cr. P. 
('., which he has hh^iself ordered. 

The provisions of sec. 192 or sec. 
202 do not entitle a Magistrate, after 
he has proceeded under the latter 
section’ to make an order under the pro- 
visions of sec. 192, Cr. P. C., transferring 
the case for the purpose of being dealt 
with under sec. 203 or sec. 204 without 


are entitled to the lands by virtue of ^ fresh investigation as contemplated by 
settlement from Government these would, 202, Cr, P. C. 


not coiKtitute a separate tenure held by 
the Defendants under the Plaintiffs. 
But in view of the decision on the second 
ground it is unnecessary to make any fur- 
ther obserFations on this point. In llie 
result, the Defendants cannot be said to 
fiold any mi^as taluk under the Flaifitps 
at the rent claimed. The appeal No. 12^ 
is decreed and the suit disnolssed v^h 
costs in all the Courts,* . 1 . ; 

' (l)I.L.B.»Cri.7W(UW). ' 


This was a Buie issued against an 
order of the District Magistral^ of 
Howrah, affirming the order of Mr. A. C. 
Bose, Deputy Magistrate of Howrah, 
dated the 3rd' Auj^ 1924. 

The facts of the case maierial to thlB : 
report will appear fr(»n the judgment. / 

Babu Haradhan Cheiterjee for 
Petitionaa. 

Babu MfUun^ OhaUefjae log 

Oppose Bvtbf, 
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The JimoMBNT OF THB CouBT was is 
follcnirs : — 

The complaint in the preeeni case was 
filed before Mr. D. Dntt, Deputy Ma^fis- 
trate of Howrah, on the 10th May 1924, 
-and he on examininff the complainant 
was of opinion that it was 'apparently a 
petty altercation and he made an order 
that Babu H. P. Eoy Chaudhury, an 
■Honorary Magistrate should enquire into 
it and submit a report. This order was 
evidently passed under the provisions 
of sec. 202, Cr. P. C. In ordinary course 
on the report of Mr. H. P. Roy Chaudhury 
' being submitted Mr. D. Dutt could have 
:4fli|^er dismissed the complaint or issued 
' Wiicesa. Rfatters, however, took quite a 
‘'^nifferent turn. After several adjourn- 
ments in consequence of the report not 
having arrived, Mr. D. Dutt on the Ist 
August 1924 passed an order which ran 
as follows : — ” The cross-case has been 
disposed of by Mr. A. C. Bose. This case 
is therefore sent to him for disposal.” 
It may be said that there was a cross-case 
which had in the meantime been disposed 
of by the Deputy Madstrate Mr. A. C. 
Bose. On the 2nd August 1924 Mr. A. 
C. Bose looked into the report of Mr. H. 
P. Roy Chaudhury, Honorary Magistrate, 

' which it is said had already been eub 
fflitted before Mr. D. Dutt and which 
evidently had been sent along with the 
papers to Mr. A. C. Bose, and finding 
from the report that there was no case 
again^tbe accused persons dismissed the 
coniplam under sec. 203, Cr. P. C. In 
doing so it may be stated Mr. A. C. Bose 
rafe^^ also to, the fact that be bad dis- 
posed of the cross-case. Thereafter tbe 
‘ ootaplainant filed a petition for revival, 

*' Hie -piueeedings in connection with which 
need not be' referred to in detail, with tbe 
Chat Ultimately Mr. A. C. Bose 
issuiid tummons against the Petitioner. 


The validity of the pioceedings in con- 
nection with their transfer from the file 
of Mr. T). Dntt to that hf Mr A C Bob« 
is challenged on behalf of the Petitioners 
and it is contended that Mr. A. C. Bose 
Was not properly in seisin* of the case and 
any order issuing process passed by him 
must accordingly be held to be an order 
passed without jurisdiction. 

We have already stated that Mr. D. 
Dutt on receipt of the complaint had 
chosen to proceed under the provisions of 
sec. 202, Cr. P. C. When he had done so 
evidently he thought of proceeding under 
sec. 192 (1), Cr. P. C., as well. That 
sub-section empowers the Magistrate to 
transfer a case for enquiry or trial, but it 
does not empower him to transfer a case 
simply for the purpose of considering the 
report of an investigation under sec. 202, 
Cr. P. C., which he has himself ordered. 
In the present case Mr. A. C. Bose did 
not proceed under sec. 202, Cr. P. C., 
but all that be did was to act upon the 
report of the Honorary Magistrate which 
had been called for under the provisions 
of sec. 202, Cr. P. C., by Mr. D. Dutt 
and without examining the complainant 
he dismissed the complaint under see. 2n3. 
Cr. P. C., as stated above. 

We do hot think that the provisions of 
sec. 192 or of sec. 202 entitled a hlagis- 
trate after he has proceeded under the 
latter section to make an order under the 
provisions of the former section transferr- 
ing the case for the purpose of being dealt 
with under sec. 203 or sec. 204, with- 
out a fresh investigation as contemplated 
by sec. 202, Cr. P. C. *Mr. A. C. Bose 
was in our opinion not in proper (seiBin of 
tbe case as tbe transfer to him at that 
stage and in the circumstanves stated 
above cannot be justified under any prhti- 
sion of the law. His snbseqhent oirder 
issuing process agaflrtt the accused must 

65 
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accordingly be held fo be withoui iuiisdic- 
tion. 

The Rule, theJefore, ie made absolute. 
The order issuing process is set aside, 
and it is directed that the complaint be 
put up before Magistrate competent to 
^1 with it, who on examining the com- 
plainant afresh will proceed to pass proper 
orders in accordance with the provisions 
of the law. » 

H. 0. 


PRIVY COUNCIL. 
[Appeal from Lahore.] 


Lord Suaw. 

Lord Blanrsbtjrqh. 
Sib John Edoe. 
1924, 

Heard, 31, January. 

& 1 , Eebruary. 
Judgment, 

21, February. 


Nabi Bakbsh and 
.others. Appellants, 

V, 

Abmad Kban and 
others. Respondents. 


Divinon anumgst eons hy different wicee, if 
abrogates pagwand rule in favour of chundavxmd 
•^Full-Wood and half-blood relations —Preference 
of former 


When a separate entity created hy 
division or partition comes into being, the 
full range of succession to that entity is 
determined by whatever system is in fact 
proved to be in operation in that simple 
family, and it may quite well be assumed 
that within that family the generally 
prevailing system of pagwand was not 
abandoned. 

Properties having been partitioned be- 
tween the sons by one wife of the owner on 
the one hand apd those by his other wife 
on the other: 

f * 

Held, on the death of a descendmt of 
. one of thqpe sons, that his cousins defend- 
ed from his uterine brother succeefd in 
preference to the descendants in ihe^sume 
: tfegfca from the sons by the, otheii^ wife 


and it was not necessary, in order to hold 
this, that the pagwand rule had been ehoMi- 
doned for the ehundawand rule. 

Inclusion by the Appellant of unneces- 
sary matter in the paper-book was 
characterised as an abuse, and the Judi- 
cial Committee indicated that they would 
have disallowed the entire cost of the 
superfluous printed matter if the judg- 
ment had been favourable to the Appel- 
lants, 

This was an appeal from a decree of 
the High Court at Lahore, dated the 24th 
January 1920, reversing a decree of the ' 
Court of the Subordinate Judge of Shah-^' 
pur at Sargodiba. dated the 10th J^lii' 

... l|' 

The question at issue relates to the sue- ' 
cession to a property in the Punjab 
known as Eot Bai Kban. which until 
April 1907 had been the property of a cer- 
tain Bahadur Khan. 

The parties are Mekans by caste gov- 
erned by the customary law of the Pun- 
jab and evidence was adduced! to show 
whether in mattere of succession they 
were to be governed by the pagwand or 
ehundawand rule. 


The pagwand rule was held applicable 
by .both Indian Courts but was restricted 
in its application by the High Court. 

Sbahadat Khau, the common ancestor of 
the parties, had 2 sons, Khanjar Khan. and 
Bbai Khan, by his first wife, and 2 sons 
Langar Kban, (the grandfather^ .tiie 
propositus Bahadur Khan) and 
by his second wife. The Appeliantsk ai:e 
descendants of Sbahadiat by , his first ,^i|e 
and . they claim as collaterals pf the 
blood to share with collaterals of tl^ 
blood, the latter be^g repreMn^.^l^e 
Respondents, 

The detenpimtiop of 
pends to eome exhmt on 


tbeig. 

the 
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of a deed of partition executed by- ShoJjft- 
dat in 1863. 

• 

The Subordinate ^udge decided that the 
Appellants were entitled to share in the 
property but his decree wai^ reversed by 
the High Court on appeal. 

The facts of the case and the findings 
of the lower Courts are fully dealt with in 
the judgment of the Judicial Committee. 

* Messrs. Montgomery , K. G. and A. 
Majid for the Appellants {ex parte). 


Their Lordships’ Judgment was deli- 
vered by 

Lord Shaw. — This is an appeal from a 
decree of the High Court of the Punjab 
at Lahore, dated 24th January 1920, re- 
versing a decree of the Court of the Senior 
Subol'dinate Judge of Sbahpur at Sar- 
godba, dated 10th July 1916. 

The point for determination in the case 
relates to the succession to the property 
of a certain Bahadur Khan who died on 
the 26th April 1907. The pedigree table 
is as follows ; — 


2nd wife 


Sliahadat Khan 


Isfc wife 


I 

Langar Khan 


I 

Sher Khan 


Imam = Khnnjnr = Roshan Bihi 
Bibi Ktian 


Barkbnrdar 

died 

ohildless. 


Ghnlnm = T al = .Tninnl 
Bibi Khan Bibi 


Bahadur Khan 
deceased whoso 
property i^ in suit 


Sahib Khan 


8 sons * 


Khuda Bakhsh 


I 

Blist 

Khan 


Ghulam Muhd., Ahmad Khan, 
Plaintifl: Plaintiff 


Sordar Klmn, 
Plsintiff 

I 

Ghulam Muhd , 
Plaintiff 


Sultan Muhd , 
Plaintiff 

Ghulnm Muhd , 
Plaintiff 


Nabi Bakhsh, 
Plaintiff 


Fazi Dad* 
Plaintiff 


I 

Haidar Bakhsh 


1 


Fateh Khan 

Muhammad Yusof, 
Plaintiff 


Sher Muhd , 
, Plaintiff 


Gul Muhd, 
Plaintiff 


The,^ raises the question whiether 
that ^W^rty (of Bahadur Khan) devolves 
on SjUiib Khan, son of Sher Khan, or 
whether it devolves also upon the descenr 
dants of Khanjar Khan and Bhai Kham 
Bei^hioed to a still simpler form, which, 
if neoeeeary, can Be particularised in the 
. table, the question in the 
apfimd'' p ,^in the succession of Bahadur 
Khan, does the f ull-hlood exclude the half- 


blood? If it does, then the appeal* fails : 
and Sahib Khan succeeds, be and Baha- 
dur being descendants of Sholiadat Khan 
by his second wife. If it does not, then 
the Appellants, being descendants of 
Shahadat by his first wife, come in by 
right of the half-blood to share in the suc- 
cession to Bahadur. 

It .is important to state the matter in 
this way, apart from committing oneself 
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at tbe outset, on the ftubject o! whether 
the case is governed by the pagwand nile 
br by the chundawand rule. This, for a 
reason to be afterwards specified. 

Shahadat Khan, by his first wife, had 
two sons, namely Khanjar and Bhai. He 
had also two sons by his second wife, 
namely, Langar and Sher. He died in 
the year 18G0. In ,the year 1855, how- 
ever, he purported to divide the property 
of Kot Bhai Khan under sanad of dale 
80th March of that year, from which 
aanad it clearly appears that the two sons 
of the first wife obtained certain specified 
lands and that the two sons of the second 
wife obtained certain other enumerated 
lands. 

After a year or two, however, dilier- 
ences arose in regard to the payment of 
certain debts bv the descendants of the 
first wife. On the 27th January 185Sr. a 
petition was filed by Shahadat declaring 
that these two sons, namely, Bhai and 
Khanjar, had disgraced him and put him 
to trouble and lie accordingly demanded 
that a partcana be issued to the Tahsiklar 
directing him to put the father back into 
possession and to dispossess these objec- 
tionable sons. 

An arrangement was speedily come to. 
In the Court of Pandit Moti Lai, Extra 
Assistant Collector and Commissioner, 
there was, on the 16th February 18o8, pre- 
sented an application for partition of the 
^ property. Thereafter, on the 10th April 
1858.* there was executed by Shahadat 
Khan a deed of partition, the oonstruclion 
of which has been the subject of much dis- 
cussion. Upon that, and generally upon 
. the w^hole case, the Board had tbe advan- 
tage ot a very able argument by Mr. 
'Montgomery. 

^ , It appears to the Board to be cl^ir that 
. the property *' previously divid^ as the 
i&ed uaitaWs (that is to say/in ISKS), is 


a^ain divided. It may be difficult to* 
identify the names, but there appears to 
bo no doubt that Kot Bhai Khan was again 
divided by giving to the two sons of the 
first wife jointly certain named lands or 
properties on the one hand, and on the 
other hand by giving certain other named 
lands or properties for joint possession and 
ownership by the sons of the second wife. 

This phrase, however, occurs, viz, 

‘*A11 my four sons shall be the owners in 
equal shares of the lands situated in the 
Bar.'’ ****** The property situated at 
Kot Bhai Khan remains joint among my 
sons.” 

This deed, namely, of 1858, is executed 
as a deed of partition “ so that it may 
serve as an authority in future. After my 
death my four sons shall act upon this 
deed of partition.*’ 

This deed liad appended to it an endorse- 
ment of a tliree-fold character. This 
question is put : — “ whether or not you 
have any objection to the deed of parti- 
tion filed by yon.’* That question is put 
separately and in « the first place to the 
father BbaKadat Khan. In the second 
place it is put to Khanjar and Bhai, the 
sons of the first wife jointly ; and in the 
third place it is put to Langar and Sher, 
the sons of the second wife jointly. No 
objection is tendered, but on the contrary 
an acceptance is given, first for the sons 
of the first wife, and second for the sons 
of the second wife. 

Prom that time, and for the period 
of about 60 years, there seems to their 
Lordships to be little, if no doubt, that 
as between these two families (or even as 
between the four sons, a question, ho^** 
ever, which it is unnecessary for the pui^- 
pose of this case to decide), there #as i 
complete separation of the poseelMto and 
ownership of the properries tbtta 
tioned. * 
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Their Lordships at this Bta{|[e think it 
right to observe on the careful and satis- 
factory nature of the judgments of the 
Court below, and they have adopted the 
narrative as to possession so clearly given 
in the judgment of the High Court. 

The differences of opinion, however, in 
the Courts below arise in this way. In 
the Court of first instance, the learned 
Judge holds it to. be proved that in the 
“ village, partition of property takes place 
according to the pagwand system,” and 
he concludes that, that being so, lie is 
bound to the conclusion that the property 
in suit, which de facto is part of the pro- 
perty partitioned in 1858 which originally 
belonged to Shahadat Khan, must fall 
under the rule that the full-blood and the 
half-blood, as within the family of that 
propositus, share and share alike, and 
that accordingly the succession to Baha- 
dur must be regulated upon jthat footing. 
The learned Judge is so far confirmed in 
this that it is established, and it is indeed 
admitted by the High Court, that the 
pagwand system did obtain there. But 
the learned Judge mjfkes no allowance 
for the true effect of the partition of pro- 
perty which had been made 60 years ago 
and upon which separate possession had 
followed. In the opinion of the Board it 
was necessary to take this carefully into 
account : and the judgment is erroneous 
in not having given full and correct effect 
to that transaction. 

learned Judges of the High Court 
fall into this error. In the opi- 
nion pf their Lordships they were right 
in. holding that the separate ownership 
and possession for about 60 years was as 
stated,. But, in so doing, they appeared 
4o be under the impression that the sue- 
jeepsipn. to B^adur’s share notust not be 
governed by the pagwand rule, which in- 
|be half-blopd, but must be goy> 


emed by the chundawand rule, whudi eat* 
eludes it. They, therefore, preferred the 
Respondents— -holding, with accuracy, 
that ” in the distribution of 1868 it was 
intended that thenceforward each group of 
sons should hold its 6wn portion in the 
estate independently of the other.” .But 
they introduced into- their judjgment the 
following sentences : — 

“ ‘ Chundawand '> and ‘pagwand’ are, 
however, rules rather of distribution among 
heirs entitled than rules of succession, and 
it was pointed out in 4 P. B. 1891 F. B. 
(p. 25), that the above presumption could 
only be made when the existence of an 
ancestor with issUe by at least two wives, 
and a pagwand or chundawand distribution of 
his estate, whether before or after his 
death, had been proved " 

If this means that the succession to 
Bahadur in this case must be regulated by 
the abandonment of the pagwand rule 
and as a necessary consequence the adop- 
tion of the chundawand rule their Lord» 
ships cannot agree. They s^re not quite 
sure, from consideration of the judg- 
ment, whether the learned Judges affirm, 
ativelj take up that position. In the re. 
suit, however, they reach the conclusion 
with which tlieir Lordships entirely agree, 
to the effect that in the distribution of the 
succession to Bahadur the full-blood ex- 
cludes that half-blood u'bicb is claiming 
in this case. 

The truth is that, as the learned Judges 
of the High Court clearly point out, the 
question being dealt with is (1)* a colla- 
teral succession and 12) a collateral suc- 
cession to property given to a child of a 
first wife and partitioned off and sepa- 
rated from property given over to . the 
children of the second wife. 

The theoiy of abandoning 4he pagwand 
rule for the chundawand nde need not 
necessarily be ' put forward:. For when 
the dietdSitttlfiB or.eegr^too irhieb 
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occurred land has been so long acted on 
arose, each portion of property tjius suc- 
ceeded to by the childreri of the first wife 
became a separate entity ; andi the rules 
of succession to it are rules of succession 
to the owner of it ^and not to the anterior 
or ancestral owner to whom, prior to dis- 
tribution, a much Isfrger entity inclusive 
of that |x)rtion belonged. It is, there- 
fore, possible and it is ilecessary to decide 
this case on the simple ground that when 
the smaller entity thus formed is succeed- 
ed to, the pagwand system may still 
apply^ but it applies within the simple 
family consisting of Shahadat’s second 
wife’s children and not within the range 
of the complex family consisting of the 
children of his two wives. In short, when 
a separate entity, created by division or 
partition, comes into being the full range 
of the succession to that entity is deter- 
mined by whatever system is in fact 
proved to be in operation in that simple 
family, and it may quite well be assumed 
that within that simple family, the gene- 
rally prevailing system of pagwand was 
not abandoned. 

But the partition was a definite, an 
accomplished and a long recognised fact, 
and cannot be ignored. And accordingly 
the ambit of that system is confined to 
searching for the full-blood and half-blood 
within the divided! and separated area. 
In that search it is not permissible to 
undo the distribution and search for the 
collaterolB as if under the succession to 
the owner of the undivided property. 

In affirming accordingly the judgment 
the High Courf their Lordships are 
glad to be^ble to find that in* their judg- 
ment the law of the Punjab, in this parri- 
eulaf , stands as has now been stated upon 
fdhat in their opinion is the very hlgh^t 
g i ltt roity y namely, that of the Full Benih 
pinjab and .specially of this 


valuable exposition of the law in the case 
already cited by Plow den, J. 

They mention the following passages : — 
That the portion allotted to a groiip 
should belong as an entirety to the members, 
who, for the time being, form or represent 
the group until ' the group is extinct, is no 
departure from the ordinary rule as to the 
devolution of shares. As to the redistri- 
bution of the portion, and devolution of 
the shares into which flie portion is redis- 
tributed among the members of a group, 
that is a matter which concerns them alone, 
until the group is extinct, exactly as in the 
case of the share of an individual and his 
descendants qnd other sharers and their de- 
scendants. On this view, there is not really, 
at any time, a competition between half- 
blood and whole-blood; for the sons have 
been separated once for all, at the original 
distribution, into several groups, such that 
all the members of each are related inter ee 
by the whole blood, and so far, each group 
resembles a single family.’' 

In a further ))assage the same learned 
Judge further states the question ; — 

‘^It is quite intelligible that when, by 
reason of matters subsequent to a pagwand 
distribution, the’ eons bf several wives have 
arrived at a conSitioii not distinguishable 
from the result of a chundawand distribu- 
tion among group'll of sons, the. same cus- 
tomary rule should apply in casefl of colla- 
teral succession, as applies when there has 
been a chundawand distribution. But the 
basis of the preference of the whole blood, 
when it exists in such a case, clefarly is 
the association of the uterine brothers into 
distinct groups, the pagwand distiibutieli 
notwithstanding. ' ’ Jjjfr 

There are other passages in this SBIlrte- 
able judgment which show how cteariy 
the combined issues of a succession which 
is (1) collateral and (2) to a property aftei: 
distribution by a common ancestor* hsivi 
been considered. When that aneeStet 
makes a division or partition among Ihe 
members of his complex family 
result of the creation of a nun^er M 4i!«#e 
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iamilies, then among these simple fomili^* 
the question in instances like the present 
-has solved itself, for there is within that 
limited ambit no half-blood to compete. 

Their Lordships .do not conclude this 
opinion without observing upon the ex- 
pense incurred. It was agreed that the 
entire points in the appeal were substan- 
tially covered by a reference to a few docu- 
ments; and accordingly these could have 
been presented to the High Court in a 
succinct and business-like paper of a few 
pages. In the present appeal, however, 
there was printed in India an elaborate 
book of 1,163 pages containing, it may be 
observed, very many inaccuracies. Their 
Lordships think it right to say that, in 
their judgment, this mass of printing is 
an abuse. When the Registrar looked at 
the case sometime before the hearing, he 
was of opinion that a large part of the 
record could not under any circumstances 
be necessary to put before their Lord- 
ships. He, therefore, communicated with 
the Appellants’ solicitors, and the latter, 
after consultation v/ith their counsel, 
eliminated more than 540 pages. These 
were actually taken out of the bound 
books and were never before the Board. 
Had the judgment been favourable to the 
Appellants the entire cost of that printed 
matter would have been disallowed. 

Their Lordships will humbly advise 
Hiw Majesty that the appeal shall be dis- 
allowed. 

SoMmiers : Messrs. Francis dt Marker 
for ^nR^ppellants. 
a. D. M. 
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1924, 

4, December. 


Hobu&ndbai Foi«« 

GUARD 
’ V. 
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Pmy Council— Praefiee—Applieation to Board 
to interpret previoue Order* in Council, i/ and 
when may be entertained. 


It is no part of the functions of tile 
Judicial Committee, generally speaking, 
to interpret Orders in Council which have 
been already made, unless they are 
brought before them in the ordinary way 
upon appeal. 

But in the peculiar circumstances of the 
present case, they did so, upon applicatioti 
by a party to the Order. 

Ex PARTK YARLAGADDA DURGA (1) TC- 
'ferred to. 


This was a petition b.y the Respondents 
in an appeal from the High Court at Bom- 
bay for directions as to the interpretation 
of an Order in Council, dated the 29th 
January 1923. 

The Order in question was made on a 
Report from the Judicial Committee of 
the Privy Council on the hearing of an 
appeal which is reported in 27 C. W. N. 
878. 

The suit out of which the appeal arose 
Was brought by the Appellant for damages 
owing to the failure of the Defendants to 
deliver goods contracted for. The- Privy 
Council decided that there was a breach of 
contract as to 504 bales and advised . . . 

that the case oug^ to be re- 
ferred back to the said High Court to 
assess the damages to whi<di the ^pel- 
lants are entitled by reason of, the breach 
of contract of the Respmidents over, and 
above the smp. (rf Bs, 2,875 awarded to 
(1) L.H. 34i. A,64a0!M). . 
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them by the' said decree, dated the 19th 
day of June 1919.”^ 

The suit was oripnally tried by Mac- 
Leod, C. J., who found that there was a 
breach of contract as regards 23 bales end 
also, found a difference of 4 as. 6 pies 
between the contract rate and the market 
rate on the Slst December 1918 and made 
:» decree for Es. 2,875 on that basis. 

There was an appeal to a Division 
Bench and cross-objections bv the Defen- 
dants, i.e., the present Petitioner inter 
alia that the trial Judge was wrong in 
holding a breach of contract as to 23 
bales, only and in a\varding excessive 

damages. _ . 

■ That appeal and the cross-objections 
were dismissed and the original Plaintiffs 
appealed to the Privy Council who heU as 
stated above. 

On the case being remitted in cont 
formity with the order in Council the 
Petitioner sought to give evidence as to 
market rate. That evidence was refused 
and Fawcett, J., made a decree on the 
basis of the rate of damages as assessed 
by MacLeod, C. J.. at the original hear- 
ing. The Petitioner now applied for 
directions that the Eeport of the Judicial 
Committee of the 20th December 1922 
and the order in Council of the 29th Janu- 
ary 1923 were not intended to and did 
not prevent the Petitioner from adducing 
further evidence upon the question of the 
furthef amount of damages, if any , suffer- 
ed by t^e Plaintiff. 

' Mr. S. L. Porter for the Petitioner con- 
tended that the ordier in Council did not 
shut out any further evidelice ' as to 
l^iket rite. He referred tb Ex parte 
‘j^ct^Hgadda Durga (1) and urged! that he 
ftw entitled to obtain the interpret^on 
Board of the Order in Council 
Clauson, K. C, and E. B. B$ikes 

(I) UBtSlI. A.«4a908). 


for the EespondlentB. — ^The Petitioner 
was entitled to call evidence as to the 
measure of damages at the original bear- 
ing and on the evidence then adduced, 
damages were assessed. There is no 
right to adduce further evidence now. 
that the case has been decided by the 
Privy Council and the Order in Council 
made. 

Mr. S. L. Porter replied. 

Their Lordships’ Judgment was deli- 
vered by 

Lord Sumner. — In accordance with the 
authority of the case of Ex parte Yarla- 
gadda Durga (1) which has been cited to 
their Lordhhips, their Lordships are will- 
ing under the particular circumstances of 
this case to assist the High Court in Bom- 
bay by an expression of their opinion 
upon the question, which appears to have 
been mooted before them. They desire, 
however, to add that it is no part of the 
functions of their Lordships’ Board, gene- 
rally speaking, to interpret Orders 
Council, which have been already made, 
unless they are brought before them in 
the ordinary way upon appeal. The pre- 
sent Board, of course, is only able to state 
the intention of the opinion delivered by 
them, and of the Order in Council that 
His Majesty was then pleased to pass 
thereupon, by reading the language of the 
opinion and of the Order, and those of 
their Lordships who were parties to tfee 
judgment would .hesitate to s|i||a jUiy 
specific recollection pf the faoSIbf th^ 
case. 

It does not appear to their Lordships, 
that it was contemplated or could have 
been contemplated at that time, upon a 
question, which was essentially one merely 
of calculating the amount of damages that 
either party to a commercial dispute in 

aLi.*. an. 4. 64(31908). 
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Bombay would have proposed to call evi- 
dence lonpr afterwards to contradict evi- 
dence which had been allowed to pass ut 
the trial, when the facts were compara- 
tively recent. This consideration and an 
admission of human frailty must be the 
Board’s excuse for having failed to state, 
more explicitly in the opinion that was 
arrived at, v/hat course they anticipated 
would be pursued in the Court of the trial 
Judge. They may perhaps he allowed to 
say that they fail to see what substantial 
doubt could have arisen upon the ques- 
tion. The course which the trial Judge 
had taken, the mode in which he assessed 
the damages, and his decision whatever 
the grounds may be that he gave for it — 
not to admit any fresh evidence of the 
value of the goods, appear to their Lord- 
ships to have been in entire accordance 
with what the Board contemplated would 
be done upon the question, which it w'as 
necessary to remit to the Indian Court 
because their Lordships were not the pro- 
per tribunal to make calculations, and the 
parties were unable to come to an agree- 
ment. 

In the result therefore the answer to 
the petition is unfavourable to the Peti- 
tioners aaid they will have to pay the 
costs of the petition. 

Solicitors : Messrs. T. L. Wilson dt Co. 
for the Appellant. 

Solicitors : Messrs. 'E. F. Turner 
Sons for the Bespondent (Petitioner). 

G-. D.m 


[OlVIL APPELLATE JURISDICTION.; 
Lettbrs Patrnt Appbai.h 
Nos. aO ANo 31 ok 192.S. 


Mooeerjee, J. 
Rankin, J. 
1923, 

23, November. 


RaHA Nath Saot and 
ors., Defendants, 
Appellants, 


. Official Trustee of 
Bengal as Trustee to 
the Estate of late Manik- 
Ul Seal, Plaintiff, 
Bespondent. 


Bengal Tenancy Act (VIII of 188.')), eeo lOSB^ 
etib-teo (3), entry in rccord-of-righu regarding 
exieting rent, if can be rebutted by evidence of 
matters apparent on the face of the proceedings of 
the Revenue Officer himself — See 102 (o), determina- 
tion of rent according to instructions of superior 
officer, legality of. 

In determining the existing rent under 
sec. 102 (e), Bengal Tenancy Act, the 
Revenue Officer, though he had relevant 
evidence before him, did not apply his own 
judgment thereto but applied the prin- 
ciples which had beoi formulated for his 
guidance by his superior officer. In some 
subsequent suits for rent : 

Held — That the presumption under sec. 
103B (3) may be rebutted by either evi- 
dence external to the settlement proceed- 
ings or evidence of matters apparent on the, 
face of those proceedings. In the present 
case the very statement of the Revenue 
Officer’s reasons for determination of the 
rent showed that he did not determine the 
existing rent, and did not apply his Qwn 
judgment to the consideration of the, evi- 
dence before him but applied the prin- 
ciples tohich had been forrnulated for his 
guidance by his superior officer. In the 
circumstance the rent that he had deter- 
mined was not the rent actually payable 
but an imaginary rent. 

Booea Mower v. Ram Laebeman (3) 
followed. 

(8) 87 0. L. J. W (1817). 


86 
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Sboretaby of State®. Nitya Singh (l). 

IjUCHMI PERSpAD ®. EEDESHWAL SINGH 

(2) and Sheonandan Pbrshad Sukxjl ». 
Baoha Raut (4) rejerred to. 

These wer^ appeals under sec. 16 of the 
Letters Patent a.gainst the decrees of Mr. 
Justice Newbould. dated the 11th of May 
1923, in appeals from Appellate decrees 
Nos. 1010 and 1006 of 1921, which had 
been preferred against the decrees of tlie 
District Judge of Zillah Midnapur (M. 
Yusuf, Esq.), dated the 3rd Deceinher 
1920, modifying the decrees of the Munsif 
at Taniluk (Babu ^Lalit Mohan Bo.se). 
d'ated the 28th June 1919. 

The Plaintiffs-Respondents had bioughi 
seToral rent suits in the Munsif’s Court at 
Tamluk and the question in the suits was 
whether the Plaintiff was entitled to re- 
cover rent at the rates state<l in the finally 
published record-of-rights. The trial Court 
cawe decrees according to the entry in the 
reeord-of-rights in some cases and in 
others according to the admission of llic. 
tenants. On apjjeal , the District Judge of 
]\rid!napur held that in none of the suit.s 
should the decree he based u])on the entry 
in tlie record -of-rights. On second appeal 
to the High Court, Mr. Justice Newbould 
decreed the suits on the basis of the entry 
in the record-of-rights and passed the fol- 
lowing judgment : — 

Nf,wt!OULI), J. — These five appeals are 
preferred against the decision of the Dis- 
trict Judge of Midnapur in appeal against 
the* decision of the Munsif of Tamluk in 
certain rent suits. The question in each 
of these appeals is whether the Plaintiff 
who, is the Appellant before me is en- 
titled to recover rent at the rates stated 
in the, duly published record-of-rights. 
Tn three of these second appeals Nos. 1007 

(1) I. L. R. 21 Oal. 38 (1803). 

(2) 13 0. W. N. 181 (1908). 

(4) 9 C. L. 3. m (1008). 


to 1009 arising out of suits Nos. 2176, 
2232 and 2269 both Courts have held that 
the entries in the record-of-rights have 
been rebutted by the decrees in contested 
rent suits pnor to the record-of-rights. 
On behalf, of the Appellant it is contended 
that if the judgments were read as well 
as the decrees it would show that the 
question of the rate of rent was not con- 
tested. It is stated that at that time the 
record-of-rights was being prepared and 
the Plaintiff was willing to leave the ques- 
tion of the rental to be settled by the 
Settlement Officer and did not think it 
necessary to prove the rates claimed by 
him in the suits. I was asked to admit 
the judgments at the hearing of these ap- 
peals andl this I refused to do as it was 
clearly the duty of the Appellant if he 
wished to rely on those judgments to have 
filed them if not in the first Court cer- 
tainly in the lower Appellate Court. .But 
it appears from the judgment of the Mun- 
sif that one of these judgments was filed 
with the decree relied on. The examina- 
tion of that judgment does not support 
the Appellant s contention. I am unable 
to hold that on the material before Lliom 
that the lower Courts w'eie wrong in hold- 
ing that the presumption arising from 
the entries in the record-of-rights had 
been rebutted by these decrees. 

In appeals Nos. 1006 and 1010 arising 
out of suits Nos. 222.5 and 2231 the evi- 
dence of the rccord-of-righls had been 
rejected on anotlier ground, l&d that is, 
that the mode of calculation adopted by 
the Revenue Officer in assessing rent was 
illegal and consequently the entries in the 
record-of-rights relating to the rate of 
rent must be held to be incoiTCct. 

It appears that in the draft record-of- 
rights the rents payable were not entered 
but the entry was made that the tenan- 
cies were liable to assessment ef rent. 
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Thereupon the Plaintiff filed an objec- 
tion under sec. 103 of the Bengal Ten- 
ancy Act asking that rent might be re- 
corded as stated in his petition. In the 
two oases which I am now considering the 
tenants first appeared and asked for time 
for compromise. Time was granted but 
no compromise was effected. Then the 
landlord appeared and the tenants did 
not again appear and the landlord: pro- 
duced certified copies of certain solenamas 
as well as collection papers. The Reve- 
nue Officer recorded rents on certain 
principles which had been laid down by 
the Settlement Officer in an inspection 
note. Both the lower Courts have held 
that the directions of the Settlement 
Officer were not binding on fhe Revenue 
Officer performing the function of a judi- 
cial character under the Bengal Tenancy 
Act and that therefore the Revenue Officer 
acted illegally and the entries in the re- 
cord-of-rights cannot be treated! as pro- 
perly made. 

In support of this view of the case they 
relied on the case of Bogha Mower v. 
Ram Lakshman Misser (3). But the facts 
of that case are clearly distinguishable. 
In that case the only material on which 
the rents were recorded was an unregister- 
ed document which was inadmissible in evi- 
dence, because it ought to have been re- 
gistered. Here it would appear that 
there was evidence to support the case 
made out by the landlord and that evi- 
dence was unrebutted. There is no 
reason to suppose that the rents recorded 
were higher than the rents claimed by the 
landlord. If in G^plying the rule laid 
dbwn by his superior officer the Revenue 
Officer recorded rents at a lower rate than 
the evidence supported the tenant cer- 
tainly has no cause of complaint and I am 

(8) 87 0. L. J. 107 asi7)< 


unable to hold his conduct was such as 
to rendler the entries in the record-of- 
rights illegal, or such that the legal pre- 
sumption of their correctness did not 
apply. In these two cases no evidence 
has been given to rebut thaj; presumption 
or such as has been given has been held 
by the lower Courts to be insufficient to 
rebut the presumption. In these two 
cases 1 hold that the ^Plaintiff is entitled 
to rent at the rate claimed by him. 

There is one other small point that lurs 
been taken by the Appellant and that is, 
that in order to prove the ground in which 
the Revenue Officer riceordcd the rent in 
suit No. 2225 it was Jiccessary to dopeixl 
on a document, Kx. Q, which was tiled for 
the first time in the Court of Ai^peal. 
This was necessary in order to show tliat 
the Revenue Officer’s judgnn-nt, E\. (),, re- 
ferred to this case as well as to suit 
No. 2231. Thougii the learned District 
Judge did not, as he shoukl haye done, re- 
cord' his reason for admitting thiij docu- 
ment I hold that there were sufficient 
reasons for allowing it to be admitted. It 
has been held that the omission to record 
the reasons does not make such evidtuice 
inadmissible. However as I said with 
regard to this suit No. 2225 the Appellant's 
case succeeds. It is therefore unnecessary 
to say more in this point. 

The result is that appeals Nos. 1007, 
1008 and 1009 are dismissed with costs. 
Appeals Nos. 1006 and 1010 are decreed 
with costs and the judigments and decrees 
of two lower Courts are set aside ami the 
Plaintiff will got decrees in those suits for 
the full amounts he claimed! 

[Against the above decision in respect 
of S. A. Nos. 1006 and 1010 of 1921, tlm 
present appeals under sec. 15 of the 
Letters Patent were preferred by the Do- 
fendani^B.] 
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Babu Apurba Chandra Mukherjee for 
the Appellants. 

Babus Gunadh Gharan Sen and Santosh 
Kumar Bose for the Respondent. 

The Judgment of the Court was as 
follows : — 

These are two appeals under cl. 15 of 
the Letters Patent from the judgment of 
Mr. Justice NewborJd in two suits for re- 
covery of arrears of rent. 

Tn each suit the question was as to the 
amount of rent annually payable by the 
tenant to the landlord. The landlord re- 
lied upon the relevant entry in a finally 
published record-of-rights. The tenant 
contended that the entry had! been re- 
butted and no reliance should be placed 
thereon. The primary Court took diver- 
gent views in the two suits. In one in- 
stance, it was held that the decree should 
be based on the entry, while in the other 
it \vas ruled that the decree should be in 
accordance with the admission of the ten- 
ant. There were a]>peals to the District 
Judge in both the cases. He came to 
the conclusion that in neither suit should 
the decree be based upon the entry in the 
record-of-rights. In second appeal to 
this Court, Mr. Justice Newhould has re- 
versed the decision of the District Judge 
and has directed that the decree in each 
case be entered in favour of the landlord 
on the basis of the entry in the record-of- 
rights. The substantial question in con- 
troversy consequently is, whether the 
entry in the record-of-rights has been 
effectively rebutted. 

Under sec. *^102, cl. (e) of the Bengal 
Tenancy Act. the Revenue Officer is re- 
quired to record the rent payable at tlie 
time the recordi-of-rights is being prepar- 
ed. As pointed out in Secretary of State 
V. Nifyn Singh (1) and Luchmi P^rshad 
(1) 1. L. R. 21 Cal. 38 (1898}. 


V. Ekdeshwal Singh (2), this provision 
reahires the Revenue Officer to determine 
the existing rent and not to settle a fair 
vent in respect of the tenancy. After the 
record-of-rights ha* been finally publish- 
ed, sec. 103B comes into operation. Sub- 
sec. (3) of tTiat section provides that every 
entry in a record-of-rights so published 
shall be evidence of the matter referred 
to in such entry and shall be presumed to 
be ooiTect until it is proved by evidence 
to be incorrect. Consequently, after final 
publication the presumption arises that 
the entry is coirect ; in other wwds, in 
respect of an entry of rent, the presump- 
tion arises that what has been recorded 
is a correct statement of the existing rent. 
Tliis presum])tion may be rebutted, and 
the entry may be proved l)y evidence to be 
incorrect. This evidence, as was explain- 
ed in the case of Bogha Mower v. Bam 
Lakshm-an Misser (3) may be either evi- 
dence external to the settlement proceed- 
ings or evidence of matters apparent on 
the face of those proceedings. To take 
one illustration, ip the case of Shconandan 
Pershad Sukiil v. Bacha Rout (4) evidence 
was produced to show that the rent ac- 
tuaJly payable at the time of the prepara- 
tion of the record-of-rights was different 
from the rent entered in the record-of- 
rights. This evidence may be either 
anterior in point of time or subsequent in 
date to the record-of-rights. To take an- 
other illustration, as pointed out in the 
case of Bogha Mower v. Ram ^flkshman 
Misser (3), it may appear on tlie face of 
the proceedings of the Revenue Officer 
that the entry is erroneous. The case 
before us is of the latter description. 

The Revenue Officer Imd to determine 
the existing rent in respect of 'Wh of 

fgy li 0. w. Kr. la* omv 

(8) 27 0. h. J. 197 (1917). 

( 4)9 0 . 
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these tenancies. But the very statement 
of his reasons for his conclusions which 
are set out in his order, dated the 9th 
December 1916, shows that he did not 
determine the existing rent. He had, in-* 
deed, relevant evidence before him ; but 
in the consideration of that evidence, he 
did not apply his own judgment ; on the 
other hand, he applied the principles which 
had been formulated for his guidance by 
his superior officer. It is plain that what 
he has determined is not the rent actually 
payable, but an imaginary rent. Whe- 
ther that is fair rent it is impossible to 
determine ; but this much is plain that it 
is not the existing rent in respect of either 
of these tenancies. In such circum- 
stances, the conclusion is inevitable that 
the entry has been rebutted by evidence, 
namely, by such evidence as aiJjjears on 
tho face of the proceedings of the Revenue 
Officer liimself. We have consequently 
no doubt that the entry must be deemed' 
to have been proved incorrect. Thi.H 
leads to the position that the landlord has 
failed to establish the rate of rent as 
alleged by him, and the only course open 
to the Court is to make a decree on the 
basis of the admission of the tenants. 

We have been pressed by the landlord 
to remand the case to the Court of first 
instance in order that the suit may be 
retriedl ; but we are clearly of opinion that 
we should not accede to this request. 
We cannot ignore the fact that the litiga- 
tion hae already lasted for more than five 
years in four Courts ; and the circum- 
stance that the decree will be made on 
the basis of the admission made by the 
tenants wilf not preclude an enquiry by 
the Comli as to the actual contract rate of 
rent in a subsequent suit. 

The zeault is that these appeals are al- 
lowed, the decrees of Mr. Justice New- 
bould set aside suid those of the District 


Judge restored with costs of two hearings 
in this Court. 

J. N. R. 

[CIVIL APPELLATE JURISDICTION.] 

Rrf. No. 6»of 1924. 
SUHRAWABDT, J. ' 

Duval, J. 

1924, D. TakoreD and ors. 

Heard, • v. 

4, August. D. N. Mdllik. 
Judgment, 

8, August. . 

Civil Procedure Code ( Act V of 1908), Or. .XL VI, 
r 1 — Reference to High Court, if can he made by 
Rent Controller of Calcutta 

The Rent Controller of Calcutta is not 
competent to make a Reference to the 
High Court under Or. XLVI. r. 1 of the 
Code of Civil Procedure. 

This was a Reference under Or. XLVI, 
r. 1, C. P. C., made by the Rent Controller, 
Calcutta (Babu Bijay Kumar Ganguly), 
dated the 31st May 1924. ' 

The facts of the case will appear from 
the judgment. 

Babm Ajendra Nath Datta and Krishna 
Kishore Basok for the Petitioner. 

Babus Mohendra Nath Roy and Pro- 
mode Kumar Ghose for the Opposite 
Party. 

The Judgment of t6b Court was as 
follows : — 

This is a Reference under Of. XLVI, 
Code of Civil Procedure, by the Rent 
Controller of Calcutta on an application 
by the tenant for standardisation of rent 
in respect of a suite of roomed premises 
No. 109£, Ripon Street. A preliminary 
objection has been taken do* behalf of the 
landlord to the jurisdiction of this Court 
to bear the Refmrenee on the gioundl that 
the Rent ControUer is not oompStent to 
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make it under Or. XLVI, r. 1 of the Civil 
Procedure Code. 

Two fundamental conditions are neces- 
sary under the above rule to entitle a 
Court to make a Eelerence under that 
order. The Court (laaking the Eeference 
must be a Court of Civil Jurisdiction and 
that Eeference must be made in a suit, 
appeal or execution proceeding. The 
Court of the Eent Controller is in certain 
respects a Court of Civil Jurisdiction. 
H. D. Cliatterjee v. L. B. Tribedo (1) and 
Be Allen Bros. & Co. v. Bando & Co. (2). 
The only question that remains therefore 
for discussion is whether the proceeding 
before the Eent Controller is a suit with- 
in the meaning of Or. XLVI, r. 1. The 
application is made by^the tenant before 
the Eent Controller for standardisation of 
rent under sec. 15 of the Calcutta Eent 
Act. The procedxu'e to be followed by 
the Eent Controller is indicated in that 
section and certain powers are conferred 
upon him by secs. 16 and 17. In the 
last mentioned section, as in all other 
parte of the Eent Act, the proceeding 
before the Eent Controller is calledi an 
" enquiry.” The expression ” suit ” is 
nowhere used in the Eent Act with re- 
ference to proceedings before the Eent 
Controller. Sec. 23 of the Eent Act con- 
fers on the Local Government power to 
make rules to carry on the purposes of 
the Act and wider cl. (c) to regulate 
among other matters the procedure to be 
followed jin enquiries by the Controller. 
It is worthy of note that the term ” en- 
quiries ” is used in cl. (c) of sec. 23. 
Under the power thus conferred upon the 
Loc^ Government it has frapied and 
published a body of rules of which r. 24 
if ip these words : — ” In all proceedings 
before him under the Act the Controller 

ai 28 0. W. N. 78 (1921). 

, . GQ i^ O. W. N. 846 (1922). J 


and’ the President of the Tribunal shall 
have all the powers possessed by a Civil 
Court for the trial of suit.” The ques- 
tion then arises as to whether this rule 
converts an enquiry before the Controller 
into a suit. In our judgment it does not. 
There are generally two characteristics of 
a suit. It either is or is not subject to 
appeal. The Act does not make any pro- 
vision for or against the appeal from the 
order of the Controller but hie decision 
is subject to revision by the President of 
the Tribun.'il in the town of Calcutta 
under sec. 18 of the Act. The second 
criterion of a suit is tliat the detiision is 
usually followed by a decree. Under sec. 
15 of the Act, the Eent Controller is fo 
pass an order only .andl under sel^. 18 a 
eoj)y of such order is to be filed with the 
petition of revision. 

-Eeference in thi,s connection rtiay be 
'made to sec. 24 of the Act which provides 
that in revising the decision of the Con- 
troller the President of the Tribunal shall 
follow the procedure laid down in the 
Code of Civil Procedure for the regular 
trial of suits. The * order of the Con- 
troller is here also described as ” the de- 
cision.” The procedure before the Pre- 
sident will be as adopted in regular suits. 
Prom this it does not necessarily follow 
that the proceeding before him will also 
be a suit. To the same effect is r. 4 of 
the rules framed by the Local Govern- 
ment under the Eent Act. 

It is argued, however, that sec. 141, 
Civil Procedure Code, which provides that 
the general procedure in suits applies in 
miscellaneous proceedings will! attract to 
it the power to make a Eefetence under 
Or. XLVI, r. 1. We cannot accept this 
cx>ntention and would only refer to the 
cases of Md. Hazi Zakaria v. Ahmedbhai 
Habibhai (3) and Damodara Menon v. 

(8) l. h. B. 26 Bom. 827 (1000). 
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Kittappa Menon (4), which show that 
even a District Judge cannot make a Be- 
ference in a miscellaneous proceeding. 

For all the foregoing reasons we hold 
that the enquiry before the Rent Con- 
troller is not a suit within the meaning 
of Or, XLVI, r. 1, and that order does 
not apply to miscellaneous proceedings. 
He is not therefore competent to make a 
EeferenC/e to this Court under that order. 
This Reference mu.st therefore be return- 
ed unanswered. Wo make no order as to 
costs. 

S. C. M. 

[CRIMINAL REVISION AL JURISDICTION.] 
Bffev. Nos. 648 AND 649 of 1924. 
SOUllAWAllDY, J. ' 

Mukeuji, J. I’kamatha Nath 

1924, bANVAi., Petitioner, 

Heard, [ v 

25, October. Kali Kummi Dutt, 
Jinlgineiit, Opposite Party. 

3, November. . 

Indian Companies (VII of VJld), sec. S, cl. 

( 14 ', «C(! {'o)-Adim-tisement offering for sale 

to the fmblic shares 0/ a Company, if comes within 
the definition of prospectus ~ Omission to file copy of 
such advertisement with Ileyistvar of Joint Stock 
Companies before puhlicatun, if offence. 

The Petiiioner as the representatwe 
and Secretary of a limited Company, regis- 
tered under the Indian Companies Act, 
the prospectus whereof had already been 
filed with the Registrar of Joint Stock 
Companies , published an advertisement in 
a newspaper offering to the public some 
shares of the Company for sale : 

Held — That the advertisement came 
within the definition of “ prospectus ” as 
contained in sec. 2, cl. (14) of the Act 
and the omission to file a copy thereof 
with the Registrar of Joint Stock Com- 

(4) I. L. B. 86 . 


panics for registration before issuing it 
was an offence under sec, 92, cl. (6). 

These Rules were granted on the 98th 
July 1924 against the order of the Addi- 
tional Chief Presidency Magistrate, Cal- 
cutta (A. Z. Khan, Esq.), dhted 7th July 
1924. 

The facts of the’ case will appear from 
the judgment. 

Bobu Naren^ra Kumar Bose for the 
Petitioner. 

Mr. Khundkar, Counsel, for the Crown. 

The Jddgment of the Court was as 
follows : — ’ 

MUKEK.TI, J. — These two Rules relate 
to convictions under sec. 92 (5) of the In- 
dian Companies Act (VTI of 1913). 

In No. C18 the I’etilioiicj' as represent- 
ing the Bengal Miscellany, Ld. , a Com- 
pany registered under the Act, and ’"n 
No. 649 tlie Petitioner as Secretary there- 
of, has been so convicted for issuing an 
advertisement in a daily neWspaper named 
“ Forward ” on the 24th June 1924 with- 
out filing a copy thereof with the Regis- 
trar of Joint Stock Companies for registra- 
tion ou or before tlie date of its publica- 
tion, as required by the Act. 

The ground upon which the convictions 
are challenged, put shortly, is that the ad- 
vertisement in question is not a prospectus 
within the meaning of jihe Act but speci- 
fically refers to a prospectus, copy whereof 
had admittedly been already filed with the 
Registrar of Joint Stock Companies. It is 
urged that if the prospectus of the Com- 
pany has already been filed with the Re- 
gistrar as it has been* on the 2nd Septem- 
ber 1921, and the advertiseihent already 
refers to the prospectus and states the fact 
that it has been so filed, it is not neces- 
sary under the law to file a copy of the 
advertisement with the Registrar for there 
would) be. no object in. doing' so; and it is 
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furtiher urged that if a ciopy of this adver- 
tisement had been attempted to be filed it 
would not have been accepted as it does 
not contain the particulars neceesavy 
under sec. 93 of the Act. 

The offending mStter in this case ia an 
advertisement offering to the public some 
shares of the Company for sale. It thei’e- 
fore clearly comes within tlie definition of 
“ prospectus ” as contained in sec. 2, 
cl. 04) of the Act. The definition runs 
thus : “ Prospectus means any pro.s]>>ctiis, 
notice, circular, advertisement or other 
invitation, offering to the public for sul)- 
scriptiou or purchase of any shares or de- 
bentures of a Company.” Then under sec. 
92 the filing of a prospectus is obligatory 
and the particulars to be set out therciti 
are given in detail in the said section as 
also in sec. 93. A reference to the differ- 
ent sections of the Act makes it abun- 
dantly clear that the provisions relating 1>) 
a prospectus are most stringent and tlie 
duty of preparing it and filing it in accord- 
ance with law is extremely onerous. 
Upon the plain words of the statute I cau 
aee nothing which relieves the Company 
from filing a copy of an advertisement of 
this nature with the Registrar before 
issuing it. 

At first sight, however, the Petitioner’s 
contentions seem plausible and it seems 
superfluous and unnecessary that a copy 
of the advertisement should be filed when 
the prospectus itself has already been 
filed. It strikes .me as meaningless that 
a Company should be required! to file a 
copy of every advertisement that it issues 
in the newspapers* inviting the purchase 
of its shares when the advertisetnent speci- 
fically refers to a prospectus, copy of 
it eayu, is available to an intending 
purchaeer of shares on application, and 
copy of which, it says, has been duly file| ; 
.lurtbenuore if the Company had fiiiM 


a copy of the advertisement in the shape 
in which it was issued it could not have 
been accepted by the Registrar. The 
policy of the law, howeveJ-, is ejitirely 
different, and on a careful study of it I 
am satisfied that it is neither unreason- 
able nor unjust. 

The obligation of persons who cause a 
prospectus to be issued' was laid down by 
Kindersley, V. in the case of The New 
liniii/iv'iek d- Cana-()fi Ry. Co. y.. Muggeri- 
dye ( 1) in these words ; ” Those who issue 
a prospectus holding out to the public the 
great advantages which will accrue to 
persons who will take shares in a propo.sed 
undertaking, and inviting them to take 
8l)ares, on the faith of the repres^tations 
therein contained, aje hound to state 
everything with strict and HUi)erfluous 
aeeuracy and not only to abstain from 
slating as fact that which is not so, hut 
omit no one fact within their knowledge, 
the existence of whicli iniglit in any degree 
affect the nature or extent or quality of 
the privileges and advantages which the 
prospectus holds out as inducement to take 
shares.” In the case of Henderson v. 
/jOco)? (2), Page "Wood, V. C., observed 
thus with reference to the dictum above 
quoted! : ‘ ‘ I must say I think the result 
of all the cases which have occurred shows 
the great value of that golden legacy, if I 
may so term it, which has been left to us 
by Sir Richard Kindersley, who has con- 
densed in few words the w'hole doctrine as 
to the rule of condluct between share- 
holders and their directors, in the case of 
The New Brunswick d- Canada By. Co. v. 
Muggeridye (1), a case cited* with appro- 
bation in the case of The Central By, 
Co. of Venezulu v. Kish (8), in the House 
of Lords." 

(1) IPr. ASm.SeBCtMO). 

(9) [188?} 6 Sq. 840. 

^} L S.fB« Xi. 118 <1087), 
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Where there ia devia-tion from this rale 
complications arise and f?ive rise to ac- 
tions of deceipt or actions to obtain rescis- 
sion on the ground of misrepresentation, 
instances of which the books abound in. 
To avoid these complication^ and to safe- 
guard the interest of the Company as also 
of those who choose to deal with it, the 
legislature has made provisions for the full 
disclosure of alt material facts and laid 
down certain statutory T>articularB which 
have got to be disclosed. 

It is obvious that the preparation of a 
prospectus necessitates the greatest care; 
while an attractive statement of the ad- 
vantages offered is justly permissible, every 
statement made should be an honest one, 
no ambiguous phraseology, unfair reserva- 
tion or half truths should be allowed to be 
used! or to creep in. On a reference to the 
sections mentioned above, together with 
some of the other sections of the Act, e.g., 
secs. 84 and 100, it is clear that one of the 
chief aims of the legislature has been to 
secure the fullest disclosure of all material 
and essential particulars as to the state of 
affairs of a Company and lay the same in 
full view of all intending purchasers of its 
shares or participation in its profits. With 
that object the legislature has provided 
that any invitation to the public for that 
purpose should be subject to the scrutiny 
of the authorities. It has therefore been 
enacted in sec. 92 of the Act that an ad- 
vertisement of the nature which forms the 
subject-matter of the present cases should 
be placed before the Registrar by filing a 
copy of it before it is issued — ^and'it has 
also {provided that in order to be so filed 
it must contain essential particulars such 
as 9 X 0 mentioned in sec. 93. That this is 
so also appears from sub-sec. (5) of sec. 93 
whidi' m^es some exemptions in case of 
newsp{i||jet advertisements, and sub-sec. 
of that section whit^ makes the sec- 


tion inapplicable to a circular or notice 
inviting existing members or deben- 
ture-holders of a Company to subscribe 
either for shares or for debentures. It is 
clear that an advertisement in the shape 
in which it has been published would not 
have been accepted by the Registrar as 
satisfying the requirements of sec. 93 ; but 
that only means that it should not have 
been issued. 

Our attention has been drawn to a 
passage in Stiebel’s Company Law and 
Precedents, Second Edition, Vol. I, p. 258 
foot-note, which is in these words : — 
“ Sometimes one se'es in newspapers ad- 
vertisements issued by companies which 
propose to issue shares , w’hich do not con- 
tain the statiitoiy requirements and state 
that the publication is for information 
only and that applicants must apply to the 
Company for the full prospectus : such 
advertisements should never contain an 
application form , but do not appear to be 
contrary to the Act.” No authority is 
cited in favour of this proposition ; and in 
any case the present prospectus does uot 
fall within that category, for it does not 
state that the publication is for informa- 
tion only, nor does it say that the appli- 
cants must apply to the Company for the 
full prospectus, but only that the prospec- 
tus may be obtained on application. 

I am accordingly of opinion that the 
convictions are correct and: the Rules 
should be discharged. , 

Suhrawardy, ,T. — I agree. 

S. C. M. 
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[CR H NAL APPELLATE JORISDIOTIOH.] 
App No. i76 OP 1924. 


NswnorLP, J. 
lifiifKii, J, 

1924, 
Ilcnrcl, 17, 18 and 

19, Ueoember.* 

1925, 


Jessabat and ors., 
Appellants, 

V. 

EinchEhpkbob. 


Judgment, j" 

8, .lanuary. j 

Jvri), charge to— Propef summing up, what w — 
2/ii'ifireetion, in charge to jury, vitiating verdict— 
Criminal Procedure Code (Act V of 1898f, tec 
S60 — Deposition read by witneti kimsdf and ex- 
plained by Judge to accused though not in the 
presence of udtnese — Section, if snfidently eom- 
plird with 

The summing up by the Judge in his 
charge to the jury as contemplated by law 
is a fairly full and distinct statement of 
the evidence with such advice as to the 
legal hearing of that evidence and the 
weight which properly attaches to tlie 
several parts of it as a sound judicial dis- 
cretion would suggest. The Judge in a 
proper summing up must formulate and 
specify simple issues for consideration and 
collate the evidence pro and oon bearing 
upon the issues in order to assist the jury 
to arrive at the correct decision thereon. 


liter ely summarising the evidence, e.xu- 
mination-in-chief , cross-emmination and 
re-examination of the different witnesses 
who have deposed at the trial and putting 
before the jury all that has been said by 
the witnesses or by the lawyers appearing 
on the two sides and huddling together 
important facts as well as trivial points 
without any attempt at discrimination in- 
stpod of aiding the jury only confuses them . 

Where the Judge’s charge to the jury 
did not fulfil the aforesaid conditions, it 
waf> held that the verdict was vitmtsd. 

flnmbl ^. — It is not a sufficient com- 
pliance with sec. 360 of the Code Of Cri- 
minal Procedure where the deposition is 
read by a witness himself and it is &tpla,in- 


ed by the Sessions Judge to the aeoused 
though not in the presence of the witness. 

This was an appeal preferred on the 4th 
July 1924 against an order of the Sessions 
Judge of Bungpnr (P. K. Mukerji, Esq.), 
dated the 8th March 1924.- 

The facts pf the case will appear from 
the iudgment. 

M, Wahed Hossein,' Babus Promotho 
Lai Dutt and Sishir Kumar Banerjee tor 
the Appellants. 

Mr. S. R. Das, Advocate-General, for 
the Crown. 

The Judgment of the Court was as 
follows': — ' 

Mukerji, J. — This appeal has been 
preferred by nine persons, Chota Jessarat, 
Baro Jessarat, Tazer, Gendla, Mazarulla 
Mistri, Easim, Genda Fakir, Mohorulla 
and Amanulla Gachua, who were tried by 
the Sessions Judge of Eangpur with the 
aid of a jury. The jury brought in a 
unanimous verdict of guilty against all the 
accused under secs. 147 and 366, 1. P. C., 
and against Oliota Jessarat, Tazer, Gendla. 
Kasiin, Genda Fakir and Mohonilla un- 
der sec. 457, I. P. C., and against Baro 
Jessarat, Mazarulla Mistri and Amanulla 
Gachua under sec. 467/149, 1. P. C. The 
learned Judge agreeing ,with and accept- 
ing the said verdict convicted the accused 
in respect of the offences of which they 
were found guilty by the jury, and sen- 
tenced them only under sec. 3^,1. P. C.* 
the accused Chota Jessarat, Tazer and 
Gendla being each sentenced to undergo 
rigorous imprisonment for 7 years, and 
the accused Baro Jessarat, Mazarulla 
Mistri, Easim, Genda Fakir, Molwralla 
and Anumulla Qachim being . each sen- 
tenced to imdergo rigeuDUs impnsomaei^ 
for 6 yedra. 

Ths Appella&t Eadm died ^ 
the oi Md 

is not 'before' tHEodsIr - ■ 
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Of the pounds urged in support ol the 
appeal it is necessary to notice only a few 
inasmuch as the others either relate to the 
BU&dency or insufficiency of evidence as 
supporting a particular finding on a ques- 
tion of fact, or to omissions on the part 
of the learned Judge to deil specifically 
with some conflicts or discrepancies in the 
evidence — grounds which, even if made 
out, would not entitle us to interfere with 
the verdict of the jury. 

One of the objections worth noticing 
relates to the constitution of the jury who 
sat at the trial. What happened with re- 
gard to this matter was this. A jury con- 
sisting of five persons was chosen by lot. 
Of these one was objected to on behalf of 
the defence; he was eliminated and an- 
other gentleman was chosen by lot from 
amongst the persons present. The jurors 
so chosen then elected their foreman and 
were sworn. Thereafter two petitions 
were filed on behalf of the accused, one 
praying for a trial by a mixed jury of 
Hindus and Mahomedans based upon the 
ground that as the case w'as one i-elating 
to the alleged abduction of a Hindu girl 
by the accused who are all Mahomedans 
and as the Hindus “ bear a sort, of instinc- 
tive hatred or ])rejudice against the 
accused in a case of this nature the accused 
would not get a fair trial before a jury 
compoBOd entirely of Hindus,” and the 
other objecting to one of the jurore Babu 
Nalini Eumar Chakravarti, said to be 
” the Head Master of the Ulipur School 
of the Maharajah Bahadur ” and ” an ac- 
quaintance of the Public Prosecutor who 
is a retained pleader and ammukhtear of 
the eatate of the* said Maharajah Baha- 
dut.” The learned Judge rejected both 
the jpieti'^bnii and proceeded with the trial'. 
I may say at once that so far as the second 
of tiie aforesaid lharo petitions is concerned 
the grbuiiad dh Wtiielii it is based is frivolouB. 


As for the first one, it is sufficient to* sny 
that the law does not provide for a mixed 
jury of this character, snd the acnined 
were not entitled to ge't what thev as\-cd 
for. The reason on which this petition 
was based, however, has some force; and 
if the matter had been properly represent- 
ed to the learned Judge before the iurors 
were summoned, it would perhaps have 
been considered by him and arrangements 
made to secure a mixed panel. Having 
regard, however, to the stage at which 
the application was made no grievance 
can legitimately be mad© of its rejection. 
All this took place .on the 6th February 
1924 and the trial then commenced. On 
the next day Baroda Sundari was examin- 
ed-in-chief and partly cross-examined and 
on the day after, that is to sav. on the 8ih 
February 1924, an application was filed 
on behalf of the defence, the order passed 
on which forms the subject-matter of the 
next ground of objection. It was alleged 
in that petition that one of the jurors 
Babu Basanta Kumar Singha Roy has 
stated to a pleader Babu Jatindra Nath 
Sen that he had already formed his opinion 
regarding the case and it w’as prayed that 
evidence might be taken on the j;oint and 
the jury discharged and the trial recom- 
menced with a fresh jury. The learned 
Judge heard the pleader who filed the ap- 
plication and recorded the following order 
on the order-sheet : — 

” This is an application for changing 
one of the jurors and calling another juror 
in his place. I heard the pleader* who 
filed this application. The complainant 
has not been cross-examined as yet and 
the whole of the evidence is not* before 
the Court now. Under such circum- 
stances I do not think that the juror b.an 
formed any opinion. The juror named in 
the petition is a highly educated man and 
is the Professor of the Carmichael College, 
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Bangpur. I have no doubiE ihat he will 
give his opinion after hearing both parties 
and the charge pf the Court. The peti- 
tion of the accused is rejected.” 

It is contended on behalf of the Appel- 
lants that the, rejection of the aforesaid 
petition was improper, and reliance is 
placed oh their behalf on the cases of 
Ramadge r. Ryan (1) and Allum v. 
Boultbee (2). Eeference has also been 
made to the cases of In the matter of 
Ronomali Gupta (3) and Beni Madhub 
Kundu V. Emperor (4). It is urged that 
the verdict is fit to be set aside as the juror 
aforesaid formed his opinion and) express- 
ed it in the midst of the case and before 
hearing all the evidence. The learned 
Advocate-General appearing on behalf of 
the Crown contends that the statejpaent 
contained in the aforesaid petition is loo 
vague to deserve” an enquiry that it is at 
variance with what is to be found in the 
affidavit filed in support of it in tliis 
Court and that the mere expression of opi- 
nion by a juror in the middle of a case is 
no ground for ordering a retrial. He 
.seeks to distinguish the cases relied upon 
by the learned Vakil for the Appellants and 
refers to the case of Campbell v. The Hock- 
ney Furnishing Co., Ltd. (6). 

In my opinion the learned Judge was 
right- in rejecting the petition. It ^as 
not supported by any affidavit. It only 
alleged that the juror told the pleader that 
he had already formed his opinion regard- 
ing, the case, without mentioning any 
details. The details, such as they are, are 
to be found in the affidavit which has been 

i 

,0) a Bing. 838 (1832), 

r2 9 Ezoli. 788 (1864). 

(3) I, L.B.44 0a1.728: s. o. 21 0. W. K. 

♦ 187 (IM6). 

(4) I, L. B.4B0al, 207 ; 8. c. 28 0, W. K 
94 (1918). 

(6) 22 T. b. B. 318 (1906). 


filed in this Court, and that only a few 
days before the hearing of the appeal- 
The contents of the affidavit are said to be 
true to the information and belief of the 
deponent who happens to be a relation of 
one of the accused, and no disclosure has 
been made as to the source of the informa- 
tion. What is stated is that one morning 
befoi-e the juror took his seat the said 
juror and the said pleader were standing 
in the verandah attached to the Court 
room, and! while they were talking the 
juror told the pleader, " I have already 
formed my opinion regarding the case.” 
No details a.re given, nor any circum- 
stance mentioned .is to why the juror 
felt it necessary to communicate the matter 
to the pleader, and the statement is sin- 
gularly devoid of all features that might 
guaranlee its truth. If this was the way 
in which it was put before the learned 
Judge, and I have iio reason to think that 
it w’as put before him in any other form, 
the learned Judge was perfectly right in 
not believing that the juror had actually 
formed any opinion and in refusing to 
take any notice df such a casual remark 
as the juror may have happened to make, 
assuming that he did make it. As for the 
cases cited at the bar, it is sufficient to say 
that they are all distinguishable. An in- 
herent power in a Court to discharge a 
jury on the ground of misconduct or 
necessity has been recognised in the cases 
of King-Emperor v. 'Nazarali Beg (6) and 
Manifru Chowdhury v. Emperor (7), but 
no facts have been established in this case 
as would have justified such a course. 
This objection therefore fails. 

The next ground of objection relates to 
the non-compliance with the provisionB 
of sec. 360, Cr. P. C. In support of this 
ground an affidavit was filed on.bei^ of 

(6) 26 0. W. K. 240 aflflO). 

(7) 1. li. R. 61 418 aum, . 
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the Appellants, paras. 2, 3 and' 4 of which 
run as follows : — 

Para. 2. “ That I was present in the 
Sessions Court when the following wit- 
nesses deposed at the trial, viz-, P. W. 
No. 26 Babu Baroda Goxinda Chaki, 
pleader, and Court witnesses Nos. 1 and 
2 Babu Hem Chandra Sen Gupta, Inspec- 
tor and Rukunuddin Ahmed, Sub-Inspec- 
tor.” 

Para. 3. ‘‘ That after recording the evi- 
dence of the above witnesses the record of 
their depositions was handed over to 
them and the said witnesses seemed to 
have read their deposition themselves.” 

Para. 4. ‘‘ That the learned Sessions 
Judge did not read over their depositions 
to the said witnesses in the presence of the 
accused or their pleaders.” 

On behalf of the Crown has been filed 
an affidavit sworn to by one Akshay 
Kumar Pal, who was the Sessions clerk at 
Rangpur during the trial of the present 
case. While not denying the statements 
contained in the affidavit filed on behalf of 
the Appellants, the deponent states in 
paras. 3 and 4 of his’ affidavit as follows : — 

Para. 3. ” TJiat in the presence of the 
accused I read over and explained in 
Bengali the depositions of the prosecution 
witness Babu. Baroda Gobinda Chaki and 
Court, witnesses Babu Hem Chandra R«n 
and Moulvi Rukunuddin Ahmed.” 

Para. 4. “ That the depositions as 
recorded by the Judge were admitted 
correct by the witnesses and none of the 
accused raised any objection as to the 
correctness of the record.” 

0n a perusal of the two affidavits it is 
ratltor difficult to make out what exactly 
happened. It' will be observed that in the 
first xiffidavit it is stated only that the wit- 
nasses in question seemed to have read 
their depositions . themselves and that the 
{siu^ped ^adge did not read over the de- 


positions to them in the presence vi the 
accused or their pleaders, and that while 
in the second affidavit all that is not de- 
nied, it is asserted that the deponent read 
over and explained the depositions of the 
said witnesses in the presence of the ac- 
cused, but it is not stated that them depo- 
sitions were read over and explained! to the 
witnesses themselves. Under the cir- 
cumstances we are entitled, I think, to 
assume that both the affidavits are true ; 
and if that is so, then what happened was 
this : The records of the depositions 
were made over to the witnesses who 
seemed to read them and the Sessions 
clerk also read over and explained the de- 
positions in the presence of the accused, 
though not in the presence of the wit- 
nesses. If this w’as what w^as done it was 
only a colourable compliance with the 
provisions of the law. I am, however, by 
no means sure that this double procedure 
was adopted. The learned Advocate- 
General assures us that the omission to 
deny the allegations contained in the first 
petition was due to the fact that .a coj^ of 
it was not before the deponent Akshay 
Kumar Pal when he swore to his affidavit, 
and the omission to state that the deposi- 
tions were read over and explained -to 
the witnesses was purely accidental. He 
says that if we are not satisfied on this 
point we should give the Crown a further 
opportunity to put in a further affida'vit on 
fuller materials. In view of the opinjon 
which I have formed on some of the. other 
points urged on behalf of the AppeUants,' 
1 do not think it necessary to adopt that' 
course. 

s * 

An objection of a far more serious 
nature has been taken, and that relates .to 
the omission on the part of the leaned 
Judge to present in his summing up to 
the jury the first information in ^e.oaee 
in its true penpective. This ongiis^op 
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^ects at once the complicity of the differ- 
ent acdusad peraoas as Also the credibility 
of the evidence givep 1^ such of the wit- 
nesaes examined id the caee m profess to 
have seen a part of the occurrence and re- 
cegBised the culpijts. The occurrence is 
alleged to have taken place at about one 
and a half prohar of the night of the 20th 
March 1928 and tlie first information was 
lodged at the thana, 5 miles distant, by 
Keshab Chandra Bairagi, the husband of 
Baroda Sundari, at 10 a.m., the next d'ay. 
In this information Keshab Chandra 
Bairagi named five accused persons and 
alleged that there were some 20 or 25 
others unknown. This is what appears in 
the column provided for recording the 
names of the accused' persons. He arrived 
at the thana accompanied bv chowkidar 
Maharaj Tatwa and DulTadar Elahi Bux 
Sheikh. He stated in the information 
that when he was assaulted and woundied 
in the course of the occurrence he cried 
very loud and on hearing his cries the 
neighbours came but be did not see that 
then. He stated that he heard aftenvards 
that .Ealia Bairagi Barkandaz, and a 
master who lives in a Tbakurbari and an 
itmla named Kitya Malakar came at the 
time of the occurrence and witnessed the 
oecunMBce, and that he did not ascertain 
ishetber any one else came or not. He 
aiid stated that after the occurrence, and 
alter the accused bad left, Pranbondhu 
Bib Boetor, Katobar Doctor, Bipiu Sonar 
^ and many other persons came and to them 
be aozraied the occurrence in dietail. 
From the information, ther^ore, it would 
appear that he classified the persons whom 
named, as halving come to this place 
ihte two groups : the first group consisting 
ef^lGldidas Bairagi, the master, and Niitya 
Ifaialcar who came and saw a part of the 
amnnOBcie , and the second group oontfst- 
lgtt*f‘Prabbondbu Deb. Na'tbbtr Dbolor, 


Bipin Sonar and others who came after 
the occurrence was over. 

At already stated Eeshab in his first 
information named only five persons 
as accused, eiz., Chota Jessarat, 
Easim, Taaer, Genda Fakir and Mohor- 
ulla. Almost all the witnesses who 
have been examined • as eye witnesses 
deposed to having gone to Keshab ’s 
house during or shortly after the oc- 
currence and not only heard from Eeshab 
about the persons whom he had recognised 
but also gave out to the people assembled 
there the names of the accused persons 
whom they themselves had been able to 
recognise, and in point of fact some of the 
accused persons whom they profess to 
have recognised are persons other than the 
five mentioned by Keshab in his first in- . 
formation. Then there is the fact that 
several witnesses have been examined as 
eye witnesses who alleged to have seen 
some part or other of the occun'ence and 
came to Keshab ’s house and gave out that 
they had done so, and yet their names are 
not to be found in the first information. 
Nextiy there is the fact that inspite of the 
clear distinction made * by Keshab in 
his first information as between the two 
classes of witnesses, Bipin Sonar who is 
classed there in the same category as 
Pranbondhu .Deb, claims to have seen a 
part of the occurrence and recognised some 
of the accused persons, while Pranbondhu 
Deb speaks only to have come to the place 
after the occurrence was over and deed noit 
profess to have seen any part of it. These 
are matters of considerable importance 
and their bearing on the question of the 
credibility of the witnesses and the o6iu- 
plicily of the aoensedi cannot be over asld* 
mated. Omission to place sudi im^miant 
matters having a material bearing on the 
case constitutes sorious misdiree^im snEh' 
deni to viti^ the verdict of the ‘ 
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The next objection of importaaoe Mlates 
to the evidence which was addiuced in the 
case for the purpose of impugning the con- 
duct of the investigating Police Officew 
and thereby discrediting the record of the 
police investigation as alaj the recordi of 
the statements alleged to have been made 
by the witnesses in the course of the said 
investigation. It is not necessary to set 
out what the charges against the police are 
that the prosecution prefer against them : 
they are set out at length and in sufficient 
detail in the learned Judge's elaborate 
summing up. There are two points, how- 
ever, in connection with this matter which 
deserved specific mention and omission 
to refer to which must necessarily have 
prejudiced the Appellants. In the first 
place the evidence that has been adduced 
with regard to this matter, although rele- 
vant for the particular purpose of showing 
how the police dealt with the case, and 
thereby impugning the correctness of the 
police records, inevitably carries with it 
a certain amount of prejudice against the 
accused persons in whose interest the 
police are charged uith behaving in the 
way they are said to have done. 

in fact in one of the petitions filed on 
behalf of the Crown and' which is to be 
found in the record there is reference to 
sec. 10 of the Indian Evidence Act, a« 
justifying the reception of that evidence. 
It is hardly. necessary to point out that the 
Police Officers were not parties to the 
conspiracy which the accused persons 
might have been members of and the ob- 
ject of which was to commit the offences 
for which they were tried and so sec. 10 
of the Indian Evidence Act can possibly 
have no application in the matter. It is 
gratifying to note that the learned Judge 
did. not ask the juaqr to use the evidence in 
that way. It is, however, to be nolaeed 
that no directiwi were given by the }eam« 


ed Judge as to how that evidence was to 
be treated, and) nothing, was said by him to 
remove from the minds of the jury the. 
prejudice which the admission of that evi- 
dence must necessarily ^ave caused , and 
no warning ad'ministered to them to use 
the evidence for the limited purpose for 
which it can legitimately be taken into 
consideration. There is also a very im- 
portant matter in this connection which 
should have been prominently brought to 
the notice of the juiy. Even if all that 
were urged against the police were found 
to be true — ^that would not touch the first 
information lodged by Keshab, and the 
contents of the said document were still to 
be regarded as the statement of Keshab 
truly and correctly recorded by the police, 
whatever might be the subsequent con- 
duct of the investigating Police Officers. 
It is to be noticed alto that under the 
guise of evidence adduced on this hciid, 
a mass of matter wholly inadmissible and 
of purely hearsay character has also been 
let in, tlie effect f)f wliic-h could not but have 
been highly prejudicial to the accused 
persons. 

The charge of the learned Judge though 
a very lengthy one is far from satisfactory 
and is defective in more respects than one. 
The summing up contemplated by law U 
a fairly full and distinct statement of the 
evidence with such advice as to the legal' 
bearing of that evidence, and the weight 
which properly attaches to the eeveral 
parts of it, as a sound judicial ^serhtion 
would suggest. The Judge in a proper 
summing up must formulate and specify 
simple issues for consideration, apd c(^te 
the evidence pro and con bearing upmi the 
issues in order to assist the ju^ to asrive 
at the oorreot decision tKeteon. Mefriy; 
summarising the eridsacc, MtamuMtkM^ 
io-chief, croii-4«a»nii«iri<af aad-MiettliDiri*' 
ct vritdiaiaM wiio’Mv#' 
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deposed at the ^rial, and putting before 
the jury all that ha^ been said by the wit- 
nesses or by the lawyers appearing on 
the two sides and huddling together im- 
portant facts as w^ll as trivial points with- 
out any attempt at discrimination, instead 
of aiding the jury, only confuse them. 

It is unnecessary to go further into de- 
tail in this matter in order to examine 
some of the inaccuracies that have been 
pointed out to us for in my opinion the 
jury upon such a charge as was delivered 
to them in the present case had no assisl- 
ance rendered to them in order to find out 
what were the questions of fact winch 
they had to determine and what was the 
evidence that bore upon those questions. 
The effect left upon their minds must havn 
been that if they found the police paper:^ 
to be unworthy of reliance they W’ere to 
find the case against the accused, all of* 
them, proved. Tt was scarcely desirabh? 
to tell the jury as the learned Judge did 
tlial he had sel aside ihc order of dis- 
charge passed in favour of three of the 
accused persons. Nor was the learned 
Judge right in telling the jury that tlu' 
way in which the girl pointed out. the 
various houses and described the contents 
of the same or in other words the verifica- 
tion was a substantial corroboration of 
her story, without at the same time warn- 
ing them that inepite of all that the jury 
were not relieved from the task of weighing 
the evidence of the girl as to identification 
with eve^y care and scrutiny. There has 
been no real attempt made by the learned 
Judge to deal with the evidence pointing 
to the complicities of the different accused 
persons, except by merely differentiating 
the cases against them by reference to the 
number of witnesses who spoke about the 
accused persons, in other words, 
tho,||r^igth or weakness of tbe evidence 
o|v|b!^ 


individtially does not appear to have been 
pointed out to the jury. It cannot be dis- 
puted that the evidence as against some of 
the accused persons is not quite so strong 
as against the others. The defences of 
the different accused persons and the 
statements made by them were no doubt 
placed before the jury; but the evidence, 
such as it is on the record supporting the 
said defences or portions of them were not 
brought to their notice. Facts and ciiv 
ciimstances have been elicited in the cross- 
examination of the prosecution witnesses 
which do assist some of tlie a<‘cused per- 
sons to a certain extent. In short the 
learned Judge’s charge to the jury is not 
that intelligent summing up which tli(3 
law' requires and aims at, 

The verdict of the jui y in I he present 
case therefore cannot be upheld. Conse- 
quently the apjDsal must be a Howled and 
the said verdict set aside. 

I have carefully considered the question 
as to whether the order for retrial which 
will have to be made should be made in 
respect of all or only some of the accused 
persons. The evidence against some of 
the accused persons is no doubt distinctly 
w^eak and not absolutely free from in- 
firmities, but in the case of none of them 
can it be said that it is of such a character 
as would justify us in withholding the case 
from a jury, 

I am therefore of opinion that all the 
Appellants with the exception of course of 
.Kasim who is dead, should be retried in 
accordance with law. 

The Appellants will be released on bail 
to the satisfaction of the District Magis- 
trate pending the retrial ordered. 

Let the order with the records be sent 
down at once. 

Nbwjbould, J.~ I agi«e. 

S. G, M, 
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Evidence Act (1 of 187S), sec. 115— Estoppel — 
Taking of rent from, person not entitled to possess 
as tenant — Estoppd, how far operative— Hecoiiert/ 
of possession, if haired — Mesne profits, claim to, 
if barred— Onus to establish estoppel. 


MiTRA SbH SlBOB 
and ors., AppoURots, 

V. 

MU84MMAT Janki 
£uar and ors., 
Beapondents. 


Under a compromise made in 1878. the 
widow of the late owner D was to remain 
in possession of certain villages as under- 
proprietor for her life-time without power 
of alienation and after her death the wife 
of her son was similarly to remain in 
possession for her life without power of 
alienation. The two ladies died in 1901 
and 1905 respectively. At that time the 
son had no other wife but he married 
again a second wife J in 1906, having 
previously sold the reversion which be- 
longed to him as the 'son' and heir of D 
to the Court of Wards. J entered into 
possession of the villages and got her 
name recorded in the under-proprietary 
registry as a pukhtadar without any title 
and the Court of Wards without enquiry 
into the facts went on taking rent from 
her hut later on discovering their mis- 
take brought a suit for recovery with 
mesne profits : 

Held — That the taking of rent from J 
estopped the Court of Wards from claim- 
ing mesne profits during the particular 
years for which rent was received, but it 
did not estop the Court of Wards from 
claiming rscovefy of possession, sec. 115 
of tile Evidence Act having no applica- 
tion to the rnatter. 


The onus of establishing the facts and 


dreumstances from which estoppel arises 
rests upon the person pleading it. 

This was an appeal from a decree, 
dated the 10th March 1919, of the Court 
of the Judicial' Commissioner of Oudh, 
which reversed a decree, dated the 26th 
April 1916, of the Subordinate Judfve of 
Pyzabad. 

The Appellants sued for possession ol 
certain villages with mesne profits from 
the Respondent who claimed to hold 
them as under-proprietor. The villages 
in suit were the absolute property of 
Dhup Narain Singh. On his death bis 
wife Bajau Kuar claimed to be in posses- 
sion of the village^ as pukhtadar. Liti- 
gation ensued and a compromise was en- 
tered into whereby it was agreed that 
Bajau Kuar should remain in possession 
of the villages as under-proprietor during 
her life-time without the power of trans- 
fer and sale and that on her death Sunder 
Kuar, her daughter-in-law, should have 
similar possession. On the deatli of 
Sunder Knar the present Respondent, a 
subsequent wife of Rajau Kuar’s son, ob- 
tained possession of the villages and re- 
mained in possession for a period of 8 
years and paid rent therefor. 

In February 1914 the Court of Wards 
on behalf of the present Appellants insti- 
tuted this suit against Janki Kuar and 
her mortgagees. 

The Respondent claimed to hold the 
villages in pukbtadari right and urgedi that 
the Plaintiffs were barred by estoppel 
from denying it. , 

The Subordinate Judge decreed, the suit 
but disallowed the claim for mesne profits. 

The Court of the Judicial Cofnmis- 
sioner (Kanhaiya Lai and Daniels, J. 
C. C.) dismissed the suit and upheld the 
plea of estoppel. 

Messrs. DeGruyther, K. O.^snd E. B, 
Raikes for the Appellants. — ^There was no 
evidence of any dedaration, act or omis- 
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sion by the Appellants which could cauee 
an estoppel within the meanini; of sec. 
116 of the Indian Evidence Act, I of 1872, 
and there was no evidence that the Bes- 
pondent hadl acted on any representation 
made by the Appellants. 

The Defendant herself has failed lo 
give evidence and there is no evidence on 
the record of the discharge by her of in- 
cumbrances as alleged in the pleadings. 

Mr. Dubi for the ist Eespondenl — 
Janki Knar was recorded as under-pro- 
prietor on the death of Sunder Kuar and 
that position was accepted by the Appel- 
lants. 

They also received rent from her. 

The combination of circumstances in- 
duced in her a belief that she was a 
pukhtadar and the Appellants were in- 
strumental in founding that belief. 

He referred to Governors of Magdalen 
Hospital v. Knotts (1) and Beni Pershad 
Koeri v. Dudh Nath Pioy (2). 

Their Lordships’ Judoment was deli- 
vered by 

Lord Shaw. — This is an appeal from a 
decree, dated the 10th March 1919, of the 
Court of the Judicial Commissioner of 
Oudh, which reversed the decree, dated 
the 25th April 1916, of the Subordinate 
Judjge of Fyzabad. 

The Appellants are the Plaintiffs in a 
suit for possession of certain villages. 
I’hey also claimed mesne profits, a claim 
which was rightly disallowed and of which 
no more need be said. What remains is 
the suit for possession itself. Both the 
Courts before whom the suit came ip In- 
dia held that the Plaintiffs’ title to the 
villages wus proved. Their Lnrdships are 
in entire agreement with that conclpion. 

The trial ‘Judge decreed the suit for 

(1) 4 A. 0. 824 (1879). 

(8) L. B. 26 I. A. ; a. c. I. L. B. 27 Cal. 

US; 4 0, W. N. 274 (1899). 


possession. The Appellate Court dis- 
missed it on the ground that the Appel- 
lants were estopped from denying all claim 
of the first Bespondent to hold the villages 
for life as an under-proprietor without 
power of alienation. The only question 
in the appeaLis whether the Appellants’ 
suit fails by reason of this alleged estoppel. 
In the opinion of the BoardI it does not so 
fail, and the Appellants are not estopped. 

The villages are in the Fyzabad District 
and were the absolute property of one 
Dhup Narain Singh. He was the owner 
of the talukb which embraced them. On 
his death his wife, Bajau Kuar, claimed 
to be in possession of these villages as 
pukhtadar. Had she been so she would 
have been an under-proprietor w’ith a 
right both heritable and transferable. In 
May 1878, this question, having been rais- 
ed in Court, was settled by a compromise ; 
and it is to the terms of that compromise 
that both parties refer. These terms are 
as follows : — 

“ In the case noted above I, the Plain- 
tiff, have claiined an^ under-proprietary 
right in lO-bi.swas share in village Mendhi 
Salimpur. We, the parties, have agreed to 
these terms, that in village Mendhi Saliiu- 
pur I, the Plaintiff, shall remain in posses- 
sion of the Defendant’s share as under- 
proprietor during my life-time without the 
power of transfer and sale ; that after my 
(the Plaintiff's) death the wife of Babu 
Kalka Bakhsh Bingh, my son, shall also 
enter into possession without the power of 
alienation and sale, and any person other 
shall have nothing to do with it; that 1 
shall continue to pay the Government land 
revenue and 15 per cent, of the profits to the 
Taluqdor Defendant.” 

Bajau Euar had possession of the 
villages under the agreement of May 
1878, till her death in 1901, when her 
rights of course esune to an end. Muham- 
mat Sunder Kuar, the wife of Kalka 
Bakhsh Singh, under the ierms of the 
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agreement of compromise thereafter pos- 
sessed the villages, but her rights ceased 
with her death in 1906. 

As the Judicial Commissioner properly 
observes in his judgfnent “ Kalka Bakhsli 
f^ingh is not shown to havejiad any other 
wife then' alive. The limited rights creat- 
ed by the compromise, tlierefore, came to 
an end oji the expiry of the above life 
estates; and the property, which was the 
subject of these rights, subsequently 
reverted to the heir and successor in in- 
terest of the grantee then in existence. 
As Kalka Bakhsh tiingh, the son and suc- 
cessor of the grantor, had sold his entire 
right, title and interest in the property in 

dispute to the Court of Wards the 

vested interest ho held in the jeversion 
passed by the sale to the (Join t of Wards, 
who became entitled 1o that reversion on 
her death.” 

In 1906 Kalka Bakhsh yingh married a 
second wife and there is no doubt of the 
fact that she remained in |X)ssession for a 
period of about eight years. Further, 
there is no doubt that she obtained a muta- 
tion of names, and that she paid rent with 
15 per cent, for collection to the talukh- 
dar, that is to say, to the Court of Wards. 
It is upon these facts that the claim of 
estoppel arises. 

The assertion made when mutation of 
names was obtained was of course erro- 
neous and must have been so to her know- 
ledge. Musammat Janki Kuar was en- 
titled neither to be entered in the under* 
proprietary registry as a pukhtadar, nor 
had Ahe under the compromise agreement, 
which was the* sole basis of title which 
coiild be founded upon, any rights what- 
soever to possession of the villages. Very 
poBubly what happened was simply that 
the Collector and the ofdcials charged 
with the mutation record assumed that 
Bhjs, Bno:^er wife of £^ka Bakhsh Singh, 


was possessmg the same villages on the 
same title as her predecessor. Two ofii- 
cials are examined (one a translator and 
petition-writer in the Civil Court who 
identifies the signatures of the Zilladars, 
the other the Zilladar and collector of 
rates) and they gave evidence that the 
Court of Wards made’uo enquiries about 
the status of the persons to whom the re- 
ceipts were issued (Ar whether the Defend- 
ant was in truth the pukhtadar. 

The Court of Wards, however, has dis- 
covered the mistake which has been made 
and the fact that Musammat Janki Kuar 
had no title whatsefever to the pukhtadar! 
rights; and the present suit has been 
brought. 

With all respect to the Court of the 
Judicial Commissioner it is difilcult to 
understand how the doctrine of e8to|)pel 
applies to a case of this character. There 
is no peculiarity in the law of India as 
distiugaished from that of England which 
would justify such an application. Tlie 
law of India is compendiously set forth in 
sec. 116 of the Indian Evidence Act, Act 
1 of 1872. It will save a long statement 
by simply stating that section, whicli ts 
as follows : — 

" When one person has, by his declaration, 
act or omission, intentionally caused or per- 
mitted another person to believe a thing to 
be true and to act upon such belief, neither 
he nor his representative shall be allowed, 
in any suit or proceeding between himself 
and such person or his represelhtative to 
deny the truth of that thing." • 

T1 ere seems no place upon the facts 
for the suggestion that the. Court of Wards 
has intentionally caused or permitted 
Janki Knar to believe it to be true and to 
act upon the belief that she was p talukdar 
or that she had any right of possession 
under the compaoinise agreement already 
alluded to. That point might be quite 
su£fi@en.t to disposfi of the ease. 
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But the Court of the Judidal Commis- 
Bioner goes so far ae to declare that what 
has happened is tantamount to a waiver 
for the time being of the right of rever- 
sion.” and that ” the Court of Wards has 


be remarked that in cases of estoppel the 
onus of establishing;; the facts and circum- 
stances from which estoppel arises rests 
upon the person pleading it. No facts and. 
circumstances whatsoever, apart from the 


thus been committed to recognition of the occupation, appear to the Board to have 


right of Musammat Janki Kuar to suc- 
ceed to the pukbtadari rights under the 
compromise as if she had been the wife of 
Kalka Bakhsh Singh when Musaminai 


been estabtshed in this case. Their 
Lordships must decline to accept state- 
ments made in another suit (one which 
was dismissed) on the subject of the pay- 


ixamei - 

8under Kuar died.” Their Lordships ment of mortgages resting upon ptoperties. 

fail to understand bow the doctrine of It is nowhere established that this lady 
estoppel could ever be founded upon for ever disbursed any payments of the kind, 
the purposes of the recognition of any such and it has to be remarked, in oonclusiou, 


claim or the rearing up of any such right. 
The whole of this doctrine appears to bo 
founded simijly upon the transaction of 
taking rent each year, but the taking of 
a rent each year may, and as the Courts 


that she herself, who knew all the facts 
and the circumstances of the situation, 
did not give evidence in the case. On exa- 
mination accordingly the case for estoppel 
seems to be ill-founded in law, and if it 


a rein eucii , , . , : , 

have properly held, did. bar by estoppel were v. ell-founded ui law seems to be quite 

the Court of Wards from any claim for unsubstantiated in fact. 


mesne profits during the particular year 
or years lor which such rent was received. 
It estopped the Court of Wai'ds from maiu- 
taining that the lady possessed the pro- 
perty with a liability to account or possess 
on any other or further terms than on pay- 
ment of the rent made and taken. 


The decision in the case of Governors 
of Miujdahm Hospital v. Knotls (1), which 
was referred to in discussion, afforded no 
help to the Respondents because, as ob- 
seiwed by Lord Selbonie, a long tenn was 
” attempted t6 be'granted by a charitable 
corporation at a peppercorn rent. If any 
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But there estoppel stops and it can rent had been reserved and received, how- 


never be reared up into the creation of a 
pukhtadari right of a proprietary, herit- 
able and transferable character, uor can 
it ever create a right of possession of the 
property for life under the same terms as 
some other person had previously possessed 
it u^on. Such foundations of title are 
unknown and they can never be created 
in such a manner. 

At their Lordships' Bar Mr. Dub6 lu 
genioudy argued that there were, how- 


ever, other circumstances which might be Appellants 


ever small, the legal relation of a tenancy 
from year to year would have been created, 
and the Statute of Limitations could not 
have run.” 

Their Lordships will humbly advise His 
Majesty that the appeal should be allow- 
ed and the decree of the trial Judge be re- 
stored with costs since that date in the 
Courts below, and with the c<wte of this 
appeal. 

Solicitors : Messrs. Watkins d Hunter 


founded vpon for the pui^se of pitoduciug 
•such rights either of permanent’ owner • 
ship or poBsession for life. EveB were 
Bucb a thing legally possible, it n^ only 


Solicitors : Messrs. Bamm, Rogers d 
Nevill for the 1st Bespoodent. 

G. D. M. 

(ij A A.. 0. 884 (18789. 
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Marks on bales of cloth, if a warranty of qaality 
or description — Tme significance. 

The first purchaser of b(ile,'< uj cloth 
from mills can gel anij number pul. upon 
them he pleases, and the numbers indi- 
cate really nothing except the fad that 
the purchaser has purchased the goods. 
The numbers do not give any warranty or 
indication of the quality or description. 

This waa an appeal from a decree, dated 
tlie 1st July 1921, of tlie Ilij^li Court of 
Bombay, reversing' a decree of tlie said 
Court in its Original Civil Jurisdiction, 
dated the 16th August 1920. 

The question in this appeal was whe- 
ther the Appellants, as buyers of certain 
longeloth, were entitled to leject bales 
tendered to them of*tlie’((uality contract- 
ed for because there was a clerical mis- 
take in the contract as to the numbers put 
on the cloth by the mill for the merchant 
for whom they were made, though those 
numbers had no significance in the market. 

The contract between the parties was 
contained in a writing which was tran- 
slated as follows : — 

“ Debited to the account of Marwadi 
Bamjivan Nevatia through broker Batan- 
$eybhai Asad Vad 9th S. 1974 Thursday. 
Dr. 

15 btles Pieoes No. 732 weight 5 lbs. 14 oz. per piece 
20 bales Pieoea No. 736 weight 6 Iba. 11 oz. per piece 
10 bales Pieoea No. 189 weight 7 lbs. 4 oz. per piece 
88 balsa Piaoea No. 141 weight 1 lbs. 10 oz. per piece 

In all 92 bales, the ‘ banto m^ ’ of 
the Hinghanghat Bekcband Mill, of 
'Ao|[uet to October 1918 deliTeiy. The 


goods to be taken delivery, of as they are 
manufactured and arrive. These goods 
are sold to you on the conditions contained 
in the contract with the merchant from 
whom we have bought tlie same. If these 
goods arrive a month or so earlier or later 
then no objection is to be taken. The 
price of the goods is B§. 2-9 annas per lb. 
(two rupees three annas per lb.) Sabi 
Re. I iier 1 bale.” • 

Tlie numbers 139 and 141 for the 10 
and 38 bales respectively were written in 
the uontract by mistake for the numbers 
739 and 741. 

The contract was on the fifth re-sale of 
the bales specified in it and the Appellants 
again re-sold the bales at a profit. 

On the 22n(l October the Appellants 
took delivery of II bales one of which 
bore the number 711 and the Eespon- 
dents' case was that the Appellants* mana- 
ger raised the question of the numbers and 
* w'as satisfied that the numbers 141 and 
139 111 the contract were there by mis- 
take and that there was no longeloth made 
bearing those numbers. 

On the 0tli November 1918 ttbe 
market having fallen w'itli the general 
hope of peace) Bespondeuts sent a deli- 
very order for 32 bales, but the Appel- 
lants did not take delivery of the goods. 
The Bespondeuts wrote to the Appellants 
on the 2l8t November calling on them to 
take delivery. On the 28th November 
the Bespondeuts ' sent the Appellants a 
delivery order for the remaining 17 bales 
of tlio contract, but the Appellants (the 
market having fallen further)* faUed to 
take delivery, and on the 29th of Novem- 
ber wrote declining to ^ke any bales oon- 
taining the numbers 739 or 741^ 

After further correspondence the Bes- 
pondents sold the bales on Appellants’ 
account and brought on the ^tb February 
1919 the present suit. 

The Appellants pot in a writjton ^tate- 


Makwaui Raicjivab 
NbvatiA, a firm. 
Appellants, 

V. 

H. ^HlEAJI & Go., 
Respondents. 
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ment and an issue was raised “ whether 
the Defendants (Appellants) are bound to 
take delivery of 10 'bales bearinf^ Wo. 711'J 
and 38 bales bearin{> No. 741. ’ 

The evidence given at the trial proved 
that the mills st&xuped on longclotli any 
number for wliicJi the merchant who or- 
dered it asked and .that Ghya, the mer- 
chant who had ordered the goods in 
question, always had •the number “ 7 " 
put on Ihe goods of this particular null 
followed by two numbers which conveyed 
to him the width of the pieces in the 
particular bale and that he entered them 
by these numbers in his books. There 
was no suggestion that the numbers had 
any meaning to anyone except Ghya or 
that the goods were known by the num- 
bers in the market. The live previous 
contracts for these goods ^vere proved, in 
each of which the bales in (|uestion ha<l 
the numbers 739 and 74.1. Three wit- 
nesses deposed that on the 22nd of Octo- 
ber it was proved to the satisfaction of 
'Appellants' manager that the numbers 
139 and 141 were put on the goods by 
mistake andi that an offer was made to 
him to get those numbers stamped on tlie 
bales by the mill. This wae only met by 
a blank denial by Moonim against 
which it was proved that in the Appel- 
lants’ books the bale taken delivery of on 
the 22nd October was« entered as bearing 
the number 741. 

The trial Judge (Kajiji, J.) held that 
the gtidds tendered were not. the contract 
goods. The reasoning which led him to 
this conclusion was as follows : — 

" To my mind,* there must be some im- 
portance •> attached to these uumber.s. 
They are not there merely to signify to 
the original purchasers from the mill. 
IdJtosrs. Ghya & Co., that No. 739 has 
refoience only to the width of the bng- 
i^ic^ ^ that the last two digits httvc no 


reference to the width or length. None 
of these witnesses could say what they 
were there for. All of these witnesses 
were, however, bound to admit that if 
aiiybocly asked for longcloth of a particular 
number, then tliey would ask him of 
what mills aiicl tliis itself shows that 
these numbers hud some significance and 
therefore were descriptive of the quality 
of the goods. To my mind it is really too 
absurd, if I may be allowed to say so, that 
these numbers have no bearing at all in 
the market. They do have some bear- 
ing — perhaps vejy little. It is after all 
really descriptive of the goods and to a cer- 
tain extent of the quality of the goods; 
because it is admitted that longcloth of 
tliis very mill of the suiiic size in width 
and length hut bearing different numbers 
could be of the same quality and vice versA 
and it could also be of different quality. 
If that is so then Nos. 139 and 141 and 
any other number would be really des- 
criptive of the goods.” 

He refused to accept the evidence as to 
the explanation , and offer of the 22nd 
October because he thought it impossible 
that Appellant Moonim should have 
agreed to accept the goods without con- 
sulting with his sub-purchaser. He ac- 
cordingly dismissed the suit on the 16tb 
August 1920. 

The appeal Court (Macleod, C. J. and 
Shah, J.) on the Ist July 1921 set aside 
this decree and passed a decree in favour 
of the Respondents. 

As to the interview of the 22nd October 
they pointed out that Appellants’ rab- 
purchaser took delivery of one bale bear- 
ing No.. 741 on the 22nd October under-a 
delivery order with that number on it and 
that bo raised ho objictiou to that bale 
tiU the 29th November when the inai^et 
value had fallen very much and then 
staM he had just ascertuned ]the 
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variance in the numbers. They quoted 
the passage already set out from the judg- 
ment of the trial Judge but thought that' 
tlie logical concliiFiion from his premises 
was that the numbers were not descrip- 
tive. They held it was not an essential 
part of the contract that the bales should 
bear the numbers 139 and 141. 

From this decree the Appellants ap- 
pealed to His Majesty in Council. 

Mcsfffs. Dunne, K. C. and M, R. Jar^ 
(line for the Appellants. 

Sir Geo. Lowndes, K, G. and Mr. /?. 
B, Uaikes for ihe Respondents. 

Their TjORdstiips’ JnoriMKNT was deli- 
vered by 

Tjohd Atkinson. — I’heir Jjordships have 
carefully consid(3re<l this duriug tlie 
adjournment and tliey do not think it 
necessary to call upon Counsel for the Re- 
spoTulonts. They think it is clear upon 
tlie facts that tlie first purchaser of these 
goods can get any Tuiinl)er put upon them 
whicli lie pleases, ttiat is to say, that the 
owner of goods in tlie hands of a mill- 
owner ean have this done. Wluui the 
numbei's are attaclied to the goods in that 
way, the view their liOrdships entertain 
is correctly expressed in the judgment of 
the High Court. 

The numbers put by the mills on the 
bales at the request of the origliiial pur- 
chasers would convey no meaning to an out- 
pider. To Ghya and Company they indica- 
ted the width of the pieces in each bale. 
When the bales passed out of their hands 
they were merely reference numbers. It 
would have been just the same if the 
numbers had been 501 and 502. Theie wa.s 
no evidence that* it was recognised in the 
market that the last two digits in the 
number of a bale would indicate the width of 
each piece.*- 

In their Lordships* view the numbers 
when so put on indicate really nothing 
except the fact tha| the purchaser has pur- 


chased these particular goods. They do 
not give any warranty pr indication of the 
quality or description. 

Their Lordships will Iherefore humbly 
advise His Majesty thnt^the appeal fails; 
(hat the decree of the High Court; should 
be affirmed and this a^ppeal dismissed with 
costs. 

Solicitors : Messrs. Hallowes dt Carter 
for ihe Appellants. 

Solicitors : Messrs. T. Tj. Wilson d' Co. 
for the Respondents. 

G. D. M. 

I CIVIL APPELLATE JURISDICTION.! 

Appeal from Original Civil Jurisdiction 
No. 91 OF 1924. 

Sanderson, G J.^ Monmotho Nath 
Rankin, J. Mukerjee and ors., 

1925, Plaintiffs, Appellants, 

Heard, ^ v. 

12, February, PoRAN Chand 

Judgment, Nahatta, defendant, 

13, February. Respondent 

liegistration Act (XVI of 1908)^ 8ec». 
Registrationiy if voidy of a convegemee executed hg a 
constitnted aitoroeg of n rendor (pov'er not pro- 
duced) and execution thereof l>y rendor admitted 
before the Registrar of Assurances hg another con- 
stituted attorneg uj the said vendor under another 
power ^ Registrar, dutg of —Concegance, if properly 
executed— Jurisdiction to register the same — Execut- 
ant, meaning BalcHlnm signature, what is — The 
conveyance y if a g<tod title. 

A comicijance ^ dated 2nd September 
1800, was executed by A b?y kis constituted 
attorney B under a power, dated 20th June 
1889. This poiver was not produced. 
When ihe conveyance, was registered, ihe 
vxecntK^n thereof by A was admitted before 
the Registrar of issurances by h an 
attorney for A under a power, dated 2nd 
May 1891 : 

Held per Sanderson, C. J.—That, in 
the circumstances, the presumption was 
that the deed was executed by B, the. 
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attorney of A, hy whom it purported to 
hme been executed!, and that B was the 
duly authorised agent of A to execute the 
deed on A*s behalf. 

That as the appearance of A to admit 
the execution would have been sufficient, 
it was competent frt A io authorise some 
person to appear on his behalf before the 
Registrar and to admit, the execution. 
The conveyance itself and the Herfisirars 
certificate showing that a power, dated 
2nd May 1801, duhf cxecnicd by A 

in favour of 0 was produced by C 

at the Registrar s offi.ee* and was authenti- 
cated by the Registrar and that C ad- 
niitted execution of the conveyance 
by A, the admission of execution 
by G was os valid and effective as if A 
himself had appeared before the Registrar 
on the day of registration and hcul ad- 
mitted the execution of the deed. It was 
part of the duty and within the powers of 
the Registrar to saiifify himself as to the 
authenticity of the power-of-attorncy 
which was produced io him and the pro- 
visions of sec, 35 of the Registration Ad 
hud been complied with. 

Held per Kankin, J.— Executing means 
signing a document ns a consenting party 
thereto. The man whose name has been 
put to the document as evidencing his 
assent thereto is the executant ” for the 
purpose of the section. 

In*ca>se of ha.kalain signature a person 
whose mame is put with his authority in 
evidence, of his assent to a document hs 
executant ** ,within the. meaning of 
sec. 36.^ 

MtJHAMBD EWAZ 7 ), BRULAL (2), 
Btfi6END(\YAL V. F. SOHLABPFBR ^3), 

KasHo Deo v. Hari Das ( 4 ), In the 

<2) L. B. 4 1. A. 166! 8. c. 1. L. R. 1 AIL 
466 

0) 29W.B,68(1874). 

(4) I.X. B. 81 All 861 Of. (mo* 


MATTER OP Bam Chundbr Biswas (5), Raj 
Lakhi Ghosb V. Debendba Chandbr 
MAJtTMDAR (6) and Kanhaya Lal v. Sar- 
DAR Singh (7) discussed. 

This was an appeal against the order of 
Ghose, J., whtoby he discharged the ex- 
ceptions taken by the Appellants to the 
report of the Official Referee and con- 
firmed the same. The Plaintiffs insti- 
tuted this suit against the Defendant-Re- 
spondent for a deci'ee for specific perform- 
ance of a coniract for sale of premises 
Xo. 18, Marsden Street, Calcutta, pur- 
suant to an agreement, dated 20th Febru- 
ary 1920, by which the Defendant-Res- 
pondent ha<l agreed to pui’chase the said 
premises. There was a decree hy consent 
on 29th Fehruary 1928 and by that de- 
cree it was referred io tlie Official Referee 
to enquire and report whether the title of 
the Plaintiffs-Appellant>s to the said pro- 
perty was good. 

A conveyance, dated 2ud September 
i8f)0, was produced by the Plaintiffs-Ap- 
pellants which was endorsed as follows : — 

“ Tn witness* wKeroof the said ])a.rties 
of ihe first and secofid parts to these pre- 
sents liave liereunto set and subscribed 
their respective hands and seals the day 
and year first above written. 

Signed sealed and deli- 
vered by the within- 
named Sreemutty Nobin Upendra Nath Boae. 

Eissory Dassee on the ^f8al) 

2nd September 1890 at 
Calcutta in the ]>re8eiice 
of— 

Mobendra Nath Frojonath ^ Sircar by 'hia 

Bouneijee, conetituted (seal) 

AUomeyatLav), Attorney 

Calontta. * 

Kagendra Nath Ohatteijee, Joy Krishna Boie tmdar a 
Attomey-at'Lew, power dated BOth June 
Calontta. 1889. 


«9il6W.B. 160(1671). 

(6). 1. Xi.R. 84 Gal. 668 06871 

at) 
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Explained to 

Sreemutty Nobln Klssory Sreemutty Nobin Kiseory 
Dasseo, Danseo <iii Bengali.'. 

by me, 

Nagendro Nath Ohatterjee, 

Sreemutty Nobiu Kissory Radha Nath Sircar< (seal) 
Daasee Gopi Nath Sircar. (eealj 
was identified by me, 

Akshoy Kumar 

Ohattopadhya. 

Signed sealed and deliver- 
ed by Gopeenath Sircar 
at Calcutta this Srd day 
of September 1890 be- 
fore me, 

Obhoy Oharan Mukerjee, 
clerk to Babu Kalli Nath 
Mitter. 

Signed sealed and deliver- 
ed by the within- named 
Woopendra Nath Bose at 
Calcutta' this 8th day of 
September 1800 before 
me, 

Burendra Chandra Gliosh, 

Articled Clerk to Babn 
Woomesh Chandra Pan- 
erjee. 

Signed sealed and deliver- 
ed at Calcutta this 8th 
day of September 1890 
by Joykrishna Bose as 
the duly constituted at- 
torney for and as the act 
and deed of the within- 
named Brojonath Biroar 
under a power dated the 
20th day of June 1880 in 
the presence of Burendra 
Chandra Ghose, Articled 
Clerk to Babu Woomesh 
Chandra Banerjee. 

Signed sealed and deliver- 
ed by the within-named 
Badhanath Sircar at Cal- 
cutta this 20th day of 
September 1800. 

Before me, . 

Burendra Chandra Ghose, 

ArtioUd Okrk to^ 

Babu Woomesh Chandra 
Banerjee. 

X 40 

A 417 I 1812 20.8 172 to 104 

Presented toi registration between the 


hours of 12 a.m, and 1 p.m. on the 20th 
day. of September 1690 at the Calcutta 
Registry Office by Radhanath Sircar, son of 
Gopal Chandra Sircaa:, deceased, Kayestha, 
of 76, C^nam Guli. Calcutta, by occupa- 
tion Nil, Executant. • 

Badhanath Sircar. 

P. Gbosba, 
Registrar, 
20-9-90. 

Execution was admitted by the aforesaid 
executant who was identified by Surendra 
t hunder Ghose of Calcutta, by occupation 
Articled Clerk to W. C. Sonerji. 

Surendra .Chunder Ghose. 

Radhanath Sircar. 

P. Ghosha, 
Registrar, 
20-9-90. 

Execution was also admitted this the 
30th day of September 1890 at the Cal- 
cufta Registry Office of (by?) Gopinath Sir- 
car, son of Gopal Chundra Sircar deceased 
of 76, Phear Lane, Calcutta, executant 
who was identified by Atul Chunder 
Ghose, Articled Clerk to Kalinath Mitia. 
Gopinath Sircar, 

P. Ghosha, 
Registrar, 
30-9-90. 

Identified by 
Atul Chunder Ghose. 

Execution was also admitted this the 
eighth day of January 1891 at the Cal- 
cutta Registry Office by Upendranath 
Basu, son of Rama Gopala Basu of 22, 
Krishna Sinbee’s Lane, Calcutta, execut- 
ant personally known to me. 

Upendranath, Bose, 

^ •€*. Ghosha^ 
Registrar, 
.8-1-91. 

Execution wa^ also admitted this the 
ninth day of January 1891 between the 
hours of three and four p.m. at 75, Chuua 

69 
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Guli by Novinkishari Dasi, widow of 
Madhu Sudan Sircar, deceased, Kayastha, 
executant who Was identified by Benoy- 
krishna Mitter, son of Kedamath Mitter 
of aforesaid place, Cashier Atrakans Co. 

Benoykrishna Mitter. P. Qhosha, 

Registrar, 

9-1-91. 

Execution was also admitted this the 
sixth day of May 1891 at tlie Calcutta 
Registry Office by Bepinbihari Banerji, 
son of Umesh Chunder Banerji of Calcutta. 
Solicitor, personally known to me as 
Attorney for Braja Nath Sircar under 
power authenticated by me on the 2nd day 
of May 1891 and recorded as No. 373 for 
1891. ■ 

Bepinbihari Banerji. 

P. Ghosha, 
Registrar,, 
6-5-91. 

Registered 
in Book T, 

Vol. 40, 

Pages 179 to 191, 
being No. 1.312 
for 1891. 

(The Seal of the Registrar of Calcutta). 

P. Ghosha, 
Registrar, 
Calcutta, 
9-5-91.” 

The Official Referee found that the 
Plaintiffs had failed to make out a good 
title* to the said premises and in his report 
observed-: — 

” From the conveyance it appears that 
one Bipin Behary Banerjee, constituted 
attomet^ of Brojo Nath Sircar, not the 
constituted attorney who executed the 
document or his attorney, appeared before 
the Registrar and admitted elocution. 
He had not right to do this under sec. 34 
(1) and sec. 35 of the Begistration Act and 


therefore all the persons executing the 
document could not be said to have appear- 
ed and admitted the execution. In my 
opinion the requirements of the Registra- 
tion Act would not be complied with and 
the registration was illegal and ultra vires. 
The result is that the title of the Plaintiffs 
has not been perfected by a deed executed 
and legistered according to statutoi 7 re- 
quirements. 

As regards adverse possession although 
it has been held that under certain circum- 
stances title accrues to the person in pos- 
session it is a matter of evidence which has 
to be strictly proved. There is no evi- 
dence on this point before me on which I 
can hold that the Plaintiffs have good title 
by adverse possession. 

It has also been contended by learned 
Counsel for the Plaintiffs that the convey- 
ance is more than 30 years old and that 
the presumption arises as to the validity 
of the execution. The presumption under 
the Evidence Act, with regard to ancient 
documents, is only a.s to the execution and 
the attestation. The power-of-attorney in 
favour of Joy Krislina who executed the 
conveyance on behalf of Brojo Nath has 
not been produced. There does not arise 
any presumption as to the contents of that 
power. Learned Counsel for the Defen- 
dant has in this connection referred me 
to Halsbury’s Law's of England, Vol, 20, 
Muharam Chaprasi v. Tclamuddin (9) and 
Kashiiiath v. Jagal Kishore (10) and to Mr. 
Justice Woodroffe’s book on Evidence (4th 
Ed., p. 443). In my opinion there is no 
presumption under the Evidence Act, that 
Joy Krishna had power to execute the 
conveyance on behalf of Brojo Nath. 
After a careful consideration of t^ facts 
and the authorities cited befme me I have 
come to the conclusion that the Plaintiffs 

(9) la 0. W. N. 667 (1911). 

( 10 ) so 0. W. K. 648 (ISIS). 
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have not made out a eood or marketable 
title.” 

When the matter came before G-hoee, 
J., on exceptions to report, he observed as 
follovg : — 

” Two points have been argued before 
me on behalf of the Plaintiffs, (1) that the 
mortgage of the 27th March 1886 by 
Badhanath Sircar did not in any way 
affect the Plaintiffs’ title to the property 
in question, and (2) that the conveyance 
of the 2nd September 1890, was properly 
executed and registered.. 

This mortgage is still outstanding, but 
Mr. Chakravarti, who appeared for tlie 
Plaintiffs, argued that Badhanath Sircar 
was not entitled to mortgage his share of 
the said surplus income and his said! riglit, 
title and interest in the manner in which 
he did and that inasmuch as there was 
pending at the time a suit for partition, 
the transferee of Badhanath’s share must 
be taken to have had the mortgage subject 
to any disposition which might be made 
in due course of p§,rtition and that, 
secondly, the mortgage not being an Eng- 
lish mortgage, the right to enforce the 
same was gone and that therefore the 
mortgage was in no way an encumbrance 
affecting the premises in suit so as to make 
the title of the Plaintiffs defective. 

It is perfectly true that a purchaser can- 
not be compelled to buy a ‘ law suit. ’ But 
on the facts of this particular case 1 am 
inclined to agree with Mr. Chakravarti 
that the mortgage of the 27tb March 1866, 
by Badhanath Sircar, did not in any way 
operate as an eimumbrance affecting the 
premises in suit. The mortgagee took 
the mortgage subject to any disposition 
which might be made in due course of the 
partition furooeedings : [see in this con. 
ne<rtion Chuttf^rput Sing v. Maharaja 


Bahadur (1)] and the properties were liable 
to be sold to meet the costs of the suit 
which had been started by Sreemutty 
Nabin Kishoree Dasi. This Court by its 
order, dated* the 10th March 1887, and by 
its decree, dated the 18th August 1887, 
dii'ected the sale of, among others, the pre- 
mises in suit for the purpose of meeting 
the costs of the said suit ‘and in my opinion 
the sale of the premises in suit by the Bo- 
gistrar on the 12th September 1888, was 
free of the mortgage referred to above. 
But assuming that the mortgage was a 
valid one, it could only have attached to 
such properties as were actually allotted 
to the mortgagor Badhanath Sircar, as a 
result of the said suit for partition and not 
to the premises in suit which were order- 
ed by this Court to be sold in the course of 
the partition proceedings for the purpose 
of meeting the said costs and before parti- 
tion and allotment of the various pro- 
perties. In my view, therefore, the title 
of the Plaintiffs was not made defective by 
reason of the said mortgage being allowed 
to remain outstanding. Such being my 
view, it is unnecessary to go into the ques- 
tion as to whether or not any suit for the 
purpose of enforcing the said mortgage 
would be barred by limitation. 

I now turn to the second question which 
was argued before me, namely, whether 
the conveyance of the 2nd September 1890 
was properly executed and registered. It 
appears that the said conveyance was exe- 
cuted by Brojo Nath Sircar by his consti- 
tuted attorney Joy Krishna Bose, lender a 
power dated the 20th June 18^. This 
power has not been produced and it has 
been contended that the authority to exe- 
cute the conveyance on behalf hi Brojo 
Nath Sircar has not been proved. It fur- 
ther appears that when the dbnveyance 

(1) L, R. 32 I. A. 1| 8. 0, I. L. B. 32 CaI. 

198; 9 0. W. N. 226 (1904). 
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was registered, execution thereof by Brojo 
Nath Sircar was admitted before the Be- 
gistrar of Assurances by one Bepin Behari 
Bannerjee as attorney for Brojo Nath Sir- 
car under a power, dated the 2nd Maj 
1891. The Hefendant contends that the 
conveyance was registered in contraven- 
tion of the provisions of the Begistration 
Act and that, therefore, it did not confer 
any title. Mr. Chajrravarti has drawn my 
attention to the case of Ganga Moyee Devi 
V. Trailokya Nath Ghowdhury (11) and 
has argued that the registration of the con- 
veyance of the 2nd September 1890, 
having been verified by the signature of 
the Begistrar of Assurances, it ought to 
be presumed that all things required to be 
done had been done duly and in order. 
The passage in the judgment of their Loj'd- 
ships of the Judicial Committee on which 
stress has been laid by Mr. Chakravarti 
is as follows : — ‘ The registration is a 
solemn act to be performed in the presence 
of a competent oflicial appointed to act as 
Begistrar whose duty is to attend to the 
parties during registration and see that 
the proper persons are present, are com- 
petent to act and are identified to his 
satisfaction; and all things done before 
him in his official capacity and verified by 
signature will be presumed to be done duly 
and in order.’ 

If I may respectfully say so, I assent to 
every word of what was stated by Sir Ford 
North in the above quotation, but the real 
point is whether the donee of power from 
Brojo Nath Sircar, dated the 20th June 
1889, had authority to execute the convey- 
ance of the 2ind September 1890. This 
powe^ has not been produced and in the 
absence of this power the defendants are 
justified, in refusing to accept the title. 
But assuming that the conveyance was 
(11) 1. Li. B. 83 Oal. 687 : s. c. 10 0. W. H. 622 
(1*. C.) (1906). 


properly executed by Brojo Nath Sircar by 
his constituted attorney, Joy Krishna 
Bose, under the said ijower, the question 
arises as to whether the document was 
properly registered in accordance with the 
provisions of the Begistration Act. It is 
to be noticed that the constituted attorney 
who executed the conveyance was not the 
person who admitted the execution before 
the Begistrar of Assurances as has been 
pointed out above, execution was admitted 
before the Begistrar of Assurances by 
another constituted attorney of Brojo 
Nath 8irca.r, named Bepin Behari Banner- 
jec. The question depends upon secs. 114 
and 05 of the Registration Act. In sec. 
34 the pemons described are the persons 
executing the dociiiuents, not those who on 
the face of the deed are parties to it, or 
by whom it purports to ha\e been execut- 
ed, but those who have actually executed 
it. I'heu there is |K)wer to enlarge the 
time and there is provision that the ap- 
pearances may be simultaneous or at 
different times. Then ‘ the Begistenng 
Officer sliall thereupon enquire whether or 
not such document was executed by the 
persons by whom it purports to have been 
executed,’ and ‘ satisfy himself as to the 
identity of the persons appearing before 
him and alleging that they have executed 
the document, and in the case of any per- 
son appearing as a representative, assign 
or agent, satisfy himself of the right of 
such persons so to appear.’ It is the ac- 
tual executants of the document who are 
required to appear and the law nowhere 
requires for the purposes of registration 
the appearance of persons on behalf of 
whom a document purports to have been 
executed. This view is supports by the 
cases of Muhamed Ewaz v. Drijldl (2) and 

(2) L. B. 4 I. A. 166: s. c. I. L. £. 1 All. 465 
(1877). 
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Kesh'o Deo v. Hari Das (4). It follows, 
therefore, that execution of the document 
in questiou not bavin;,' been admitted by 
the actual executant, uiunely, Joy Krishna 
Bose, the Ilegistrar of Assurances had no 
jurisdiction to register the document. 

The result, therefore,* is that in my 
opinion the title of the I’laintilfs has not 
been perfected by a deed executed and re- 
gistered in accoi’dance with law. The 
Plaintiffs, therefore, in my opinion, are 
unable to make out a good title to the 
properties in question and the I^cfondants 
arc justified in refusing lo accept tlie title. 

Une last point has been argued by Mr. 
Chakravarti, namely, (hat the i’laintiffs 
have acquired good title by adverse pos- 
session. On thi.s |)oint there is really no 
evidence which can entitle me to found 
my judgment in I'avoiir of the I’laintiffs. 
The result, therefore, is that except as 
stated above, I must discharge the present' 
exceptions and confirm the report of the 
Official Referee. The applicants must 
pay the costs of thi.s application and the 
costs of the Reference.” 

Mr. B. CItakravarii' (w'lih Mr. .1. N. 
Sen) for the Appellants. 

Sir Benode Mitter (with Messrs. N. N. 
Sircar and .1 . K. Deb) for the Respondent. 

The Judgment of the Court was as 

follows : — 

Sanderson, C. J. — This is an appeal 
by the Plaintiffs against the decision of 
my learned brother Mr. Justice C. C. 
Ghose which was delivered on the 12tb of 
March 1924. That judgment was given 
with respect to exceptions which were 
taken to a feport which had been made by 
tl^ Official Referee with respect to the 
title of certain premises, namely. No. 18, 
Marsden Street, Calcutta, which the De- 
fendant had agreed to purchase from the 
(4) I, L. B. 21 All. 2S1 (7. B.) (1899), 


Plaintiffs by an agreement, dated the 
2Uth of Pebruary 1920. 

The Official Reftrec reported that the 
J’laintiffs had lailcd to make out a. good 
or marketable title to the preniiBcs iii 
questiou. • 

'I'he Plamtiffs tiled exceptions to that 
report; and the learned Judge came to 
the conclusion th.it tlie exceptions should 
be discha-rgevl .and in effect he affirmed 
the reporl, of Ihe Official Referee and de- 
clared that the Plaintiffs had failed to 
make a. good litlo to tho prouii,ses. 

The facts which it is necessary for me 
to state for I be. purjwse of my judgment 
ale a.s follows; One IJari Mohan Sii'car, 
who was the owner of the property in 
•piesliun and other properties, executed a 
viecd of trust, ilatod the ‘J'.lfli of April 
Ib-lid. It IS not neccssaiy for mo to deal 
111 detail with the provisions of the trust. 

On the IDth of May 1879 a. suit was 
brought by Srimati Nabin Kishori Dasi, 
which was No. 342 of 1879, ugain.st seve- 
ral persons including one Rtklha Nath Sir- 
car for the construction of the deed of 
JS53 and for the ascertainment of the 
rights of all parties thereunder, for the 
execution of the trusts which might be 
found to be valid and for partition. 

The result of that litigation was that a 
decree w'as passed by the Court of Appeal 
oil the 31st of August 1886, by which it 
was declared that the religious trusts 
created by the indenture were good and 
valid in law and were a first chajrge on the 
income of the trust properties *bo far as 
might be necessary for the worship of the 
idol and for the perfonming of certain reli- 
gious ceremonies ; and it was 'ieclaxed that 
Nabin Kishori, the widow, was entitled 
to half the surplus income.of the trust 
property other than the family dtfeelling- 
bouse and that the Defendants Brojo Kath 
Sirear, Badha Nath Sircar and Gk^ Nath 
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Sircar, the bods and heirs of G-opal Ohandra 
Sircar, were each entitled to l/6tb part or 
share thereof. Aftet certain other provi- 
sions. it was declared that a partition 
should be made of the family dwelling- 
house into six egua^ parts or shares among 
the said parties. 

On the lOtli of March 1887, au order 
was made in the suit for the sale of such 
portion of the properties including that 
now in question, as might be necessary 
for the purpose of paying the costs pay- 
able under the decree and it was ordered 
that the trustees tJpendra Nath Bose and 
Brojo Nath Sircar should convey to the 
purchaser the properties to be sold by the 
Registrar. 

On the 18th of August 1887 the final 
decree in the suit uas made and the order 
for sale was confirmed. On the i3th of 
September 1888 the sale w’as held and the 
father of the riaintiffs bought the premises ' 
which are now in question. A convey- 
ance, dated the 2nd of September 1890, was 
executed in pursuance of the order of the 
Court, and it was subsequently regis- 
tered. 

On the 20th of Februaiy 1920 as 1 have 
already stated the Plaintiffs agreed to sell 
the property to the Defendant. In June 
1920 this suit was instituted and on the 
29th’ of January 1923 a consent decree 
was madia, the material part of which is 
as follows : “ There will be consent decree 
for specific performance of the agreement, 
dated 2Qth day of February annexed to the 
plaint for s^e of the premises No. 13. 
Matsden Street in the town of Calcutta 
measuring l bigha^and 10 coltahs less 2 
cottahs 5 chittacks 8 square feet being the 
portipu acquired by the Municipality for 
the consideration of Bs. 92,000 subject to 
Ihe title of fhe Plaintiffs being found to 
be ffopd upon enquiry to be held by the 


I understand that the reference to the 
Registrar was transferred to the Official 
Referee who made the report to which I 
have already referred. It appears that on 
the 27th of March 1886 Radha Nath Sir- 
car who was one of the parties to the suit 
No. 342 of 1870 executed a mortgage of 
his l/6th “ share of the income of the said 
hereditaments and premises in the said 
Sch. ‘ A ’ save and except the said family 
dwelling-house and all the right, title and 
interest of him the said Radha Nath Sir- 
car in the said moneys and premises.” 
The mortgage was in favour of Jogendra 
Kumar Bose and his heirs. 

One of the points iqjon w'hich the learn- 
ed Counsel for the Defendant relied nas 
(hat it had not been proved that the mort- 
gage in favour of Jogendra Kumar Bose 
had been satisfied or paid off. 

The learned Judge found in favour of 
the Plaintiffs in respect of this point ; and 
I am of opinion that the learned Judge’s 
decision was correct. The ground of my 
decision is shortly this that the estate of 
Hari Mohan Sircar was in the course of 
being administered by the Court, and the 
mortgagee’s right would be subject to any 
disposition which had been or might be 
made of the deceased man’s estate in due 
course of administration. 

The principle was stated by the Judicial 
Committee of the Privy Council in 
Chutterput Singh v.Moharaj Bahadur (1). 
The passage to which I desire to refer is 
to be found in Lord Davey’s judgment at 
p. 16 and is as follows — ‘ ‘ When the estate 
of a deceased person is under admipistra.- 
tion by the Coui't or out of Court, a pur- 
chaser from a residuary legatee or heir 
buys subject to any disposition which has 
been or may be made of the deceased’s 
estate in due course of admimstrati<m. In 
(1) L. S. 82 1. A. 1 : a. o. I. L B. 82 Oal. 

U9i 8 0. w. N. m wm. 
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faci the right of the reeiduary legatee oj 
heir is only to share in the ultimate resi- 
due which may remain for final distribu- 
tion after all the liabilities of the estate, 
including the expenses of administration, 
have been satisfied." ■ 

The sale in this case was ordered by 
the Court for the i^irposea of paying the 
costs in the suit. 

Tu my judgment the learned Judge was 
correct in his conclusion when he said that 
the mortgagee took the mortgage subject 
to any disposition which might be made 
in due course of the partition proceedings : 
consequently, even though the mort- 
gagee’s right may not be barred by the Act 
of Limitation, as to which T express no 
opinion, it is clear that there is no cloud 
upon the title by i-eason of the mortgage 
in question. 

The next point upon which the learned 
Counsel relied was one with regard to the 
execution of the conveyance of the. 2nd of 
September 1890. 

The order of the Court was that the deed 
should be executed by T^pendra Nath Bose 
and Brojo Nath Sircar who were the 
trustees under the settlement of Hari 
Mohan Sircar. 

It appears from the conveyance that 
Upeudra Nath Bose himself executed it 
on the 8th of September 1890, Brojo Nath 
Sircar executed the deed by his constitut- 
ed attorney ; and there is an endorsement 
in the deed to this effect, " Signed sealed 
and delivered at Calcutta this 8th day of 
September 1890 by Joykrishna Bose as 
the duly constituted attorney for and as 
the act anti* deed of the within-named 
Brojouath Sircar under a ))ower dated 
the 20tb day of June 1889 in the presence 
of Surendra Chandra Qhose, Articled Clerk 
to Babu Woomesh Chandra Banerjee.” 

The learned Counsel’s argument in the 
first place was that there Wae no proof 


that Joy Krishna Bose was duly autho- 
rised to execute the deed on behalf of 
Brojo Nath Sircar. It was contended 
that in order to complete the title the 
power-of -attorney, dated the 20th of June 
1889, should have been produced. 

It was admitted by reason of seo. 90 
of the Evidence Act and having regard 
to the date of the deed and the custody 
from which the deed was produced that 
the Court would be entitled to presume 
that every signature and every other part 
of such document which purported to be 
in the hand-writing of any particular per- 
son was in that pemon’s hand-writing and 
in the case of a document executed or 
attested that it was duly executed and 
attested by tlio person by whom it pur- 
ported to bo executed and attested. But 
the learned Counsel argued that the Court 
•ought not to presume that Joy Krishna 
Bose was duly authorised to execute the 
deed in the absence of the power-of- 
attorney. 

I am unable to accept that argument. 
It was pointed out by the learned Counsel 
who appeared for the Plaintiffs that the 
sale was directed by the Court and that 
Brojo Nath Sircar being one of the trustees 
was one of the persons who was directed 
by the (!onrt to cany out the sale and 
execute the conveyance. In my judgment 
it is obly reasonable to presume that Brojo 
Nath Sircar obeyed the oralersof the Covu't 
and carried them out by aiitlioriskig his 
attorney Joy Krishna Bose to execute the 
document on his behalf. In the circum- 
stances of this case, in piy judgment, it is 
l)oth legitimate and reasonable tp presume 
not only that the deed was executed by 
the attorney of Bi'ojo Nath Sircar'by whom 
it purports to have been executed but also 
that Joy Krishna Bose was the duly 
authorised agent of Brojo Nath Sircar to 
execute the deed on bis behalf. There is 
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a further reason for making tlio above- 
montioned presumption. On the facts of 
this case there can be no doubt that by 
power-of -attorney, dated the 2nd of May 
1891, Brojo Nath JSircar authorised his 
attorney Bepin Behary Banerjee to appear 
before the Eegistrar and admit the execu- 
tion of the deed by Brojo Nath Sircar- and 
that the attorney did appear before the Re- 
gistrar on the fith of l\ln.y 1891 and duly 
admitted the execution by Brojo Natli Sir- 
car. The next point lias reference (o the 
provisions of ilie Indian Registration Act, 
1908. 

The prest'ntation for rc.g.istrat iott war. 
made by Ra<llia. Nath Sircar ; and no 
point arises in connection with the ]>rc- 
scntation for registration. 

The point arises with regard to what 
happened as to the admission of execution. 

The deed bore the following endorse-' 
ment : “ Nxeention was also admitted this 
the sixth day of Afay 180] at the Calcutta 
Registry Otlicc by Bc'pinhihari Banerji, 
son of Umesh Chundcr Banerji of Calcutta, 
fiolioitor, personally known to me as 
attorney for Braja Nath Sirear under power 
authenticated by me on the 2nd day of May 
1891 and recorded as No. 87.8 for 1801. 
(8d.) Bepinbihari Bauerji. 

P. Ghosha, 
'Registrar, 
6-6-91. 

Registered 
r in Book T, 

.Vol, 40, 

Pages 179 to 194, 
being No. 1811?, 
for 1891.'i 

(Then there was the seal of the Registrar 
of Calcutta.) 

•" P. Ghosha, 

Registrar, 

Calcuiia, 


The argument presented in this Court 
on behalf of the Defendant was in effect 
this, that inasmuch as the deed was signed 
by Joy Krishna Bose on behalf of Brojo 
Nath Sircar, Joy Krishna Bose was the 
person who sljonld have appeared before 
the Registrar to admit execution : and as 
T understand, the learned Counsel’s argu- 
ment w'ent to this extent that the only per- 
son who conld admit execution was -Tov 
Krishn.a Bose or some jierson duly authoris- 
ed by him, or if he were dead his represen- 
lalive. The argument w^eiit to this length 
of saying lhat oven if Brojo Nath Sircar 
himself had appeared l»ef<)rc the Registrar 
and had admilled (lie execution of the deed 
by liim (liroiigb (bo pen of his duly consti- 
(idcd a(iorncy .loy Krishna Bose, it would 
not have hcim a snflicicni compliance with 
(lie ju-ovisions of (he Registration Act. 

I am not prepared (o accept, that argu- 
ment. 

Ju (he iirst place, T am not ju'cpared to 
hold (hat Brojo .\hi(,li Sircar was not a per- 
son executing the document within the 
meaning of sec. 80 oMhe Registration Act, 
as was coidcndcd by (he learned (Vnnsel 
for (he Defendant. 

In (he second place, I am prepared to 
hold and do hold that if Brojo Nath Sir- 
car had appeared personally before the Re- 
gistrar and had admitted the execution of 
the deed by his duly constituted attorney 
Joy Krishna Bose, that would have been a 
sufficient compliance with the provisions 
of the Act. 

If that be so, and if the appearance of 
Brojo Nath Sircar to admit the execution 
would have been sufficient it was in my 
judgment competent to Brojo Nath Sircar 
to authorise some person to appear on his 
behalf before the Registrar and to admit 
the execution, ae he undoubtedly did. 

It appears from the deed itself and 
from, itb'e Begidbur’s certifiedEe Jihat a 
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power, doled the 2nd of May 1891, duly 
executed by Brojo Nath Sircar in favoiur 
of Bepin Behary Banetjee was produced 
by B^in Behary ai the Calcutta Begistry 
Office end waa authenticated by the Be- 
gistrar; and that Bepin Behary admitted 
execution of the deed by Brojo Nath Sir- 
car. it was part of the dijty and within 
the powers of the Begistrar to satisfy him- 
as to the authenticity of the power-of- 
attorney which was produced to him. 

The appearance was 3 or 4 days after 
the execution of the power, viz., on the fith 
of May 1891 and having regard to the fact^ 
of this case in my judgment the admission 
of execution by Bepin Behary Banerjec; 
was as valid and effective as if Brojo Nath 
Sircar himself had appeared before the Ke- 
gistrar on the 6th of May and had admitted 
the execution of the deed. The result is 
therefore that in my judgment the provi- 
sions of sec. 36 of the Begistration Act of 
1908 were complied with. 

I have now dealt with all the points 
which were raised by the learned Counsel 
on behalf of the Defendant with regard to 
the title ; and I am of opinion that the title 
is a good title and should have been accept- 
ed by the Defendant. But the learned 
Counsel argued that the Official Referee 
bad reported against the title and that the 
learned Judge had accepted that report 
and that consequently we ought not to 
force upon the Defendant a title which 
might be said to be a doubtful one. 

This Court, in my judgment, has a duty 
cMt upon it to express its opinion whether 
the title is a good one or not. 

I have already intimated that in my 
judgment there is no doubt that the title 
which the Plaintiffs produced should be 
accepted as a good title ; and with respect 
to the last point which the learned Coun- 
there is no ground for the sug- 
geptiiQp tlpiy^.ihe Gport is forcing upon the 


DefendanI a doubtful title. I do not re- ■ 
fer to the numerous cases which the learn-’ 
od Counsel for the Defendant cited to us, 
because although many of them are in- 
structive for the purpose of elucidating the 
meaning of the various sections of the’ 
Registration Act when aj>plied to different 
f.icts, I do not find that the point which 
arose for decision in this case has been 
raised or discussed ’in any of the casea 
cited. 

For tliesis reasons tlie iit)peal is allowed. 
'I'he exceptions will be upheld and a de- 
claration will he made that the title is a 
good one. 

The Defendant must pay the Plaintiffs 
coats of the proceedings before t he learn- 
ed Judge and the Official Referee and of 
this appeal. 

Rankin, J.— T agree. 

The agreement for sale of the premises 
in the town of Calcutta known as 13. 
Marsden Street, out of which the present 
suit arises was dated the 20th of February 
1920. By the terms of that agreement 
the purchase was subject to the approval of 
the vendor’s title by the purchaser’s 
attorney. After certain correspondence 
had taken place, a suit was instituted on 
the 30th of June 1920 and certain objec- 
tions to the title were put forward in the 
written statement as justifying the De- 
fendant’s refusal to complete. At the 
trial, however, before Mr. Justice Page, 
these objections, which have no connection 
with any of the objections that arp now 
taken, were thought to be of so little im- 
portance that the sffit was decreed by con- 
sent in terms which have, already been re- 
ferred to. A decree was made for specific 
performance subject to an investigation of 
the Plaintiff’s title in chambers; and, 
there can be no doubt that the ^aintiff baa 
to ehow a good titie ediich involves at 
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least a mturketable title and not merely 
a good holding title. 

Before the learned OflBicial Eeferee who 
conducted the enquiry certain objections 
were taken on behalf of the Defendant and 
of these we are now concerned only with 
three. 

The first objection was sustained by the 
Official Referee but has been dismissed as 
unfounded by the letoed Judge. That is 
the objection which arose out of the alleg- 
ation that the interest conveyed to a mort- 
gagee by one Radha Nath Sircar by the 
deed of the 27th of March 1886 is still 
outstanding and forms a cloud upon the 
Plaintiff’s title. With reference to that, 
the facts appear from the documents before 
us which unfortunately do not include the 
plaint in suit No. 342 of 1879 and they 
are as follows : It appears that by Inden- 
ture of Trust, dated the 29th of April 1858, 
one Hari Mohan Sircar transferred to cer- 
tain trustees diver.se messuages and pre- 
mises including the property now in suit, 
and that the trusts w’ere a.s follows : “ It 
being the intent of these presents and of 
the parties thereto that all and singular 
the said messuages thereby granted and 
conveyed should remain continue and be 
deemed and considered a permanent en- 
dowment settlement and provision made 
and appointed to and for the maintenance 
and performance of the sebah or worship of 
the said Idol Sreedhorjee and for the per- 
formance of the said several religious cere- 
monies therein and hereinbefore men- 
tioned proviso that if any of the rents 
issues and profits aforesaid should remain 
after paying and defraying all and every 
the charges and expenses aforesaid then in 
such case the said trustees or the survi- 
vors of them or other the trustee or trustee.? 
for the time being should apply and dis- 
pose of Bu<^ surplus in and towards the 
maintenance and support of such of the 


sons of the said Hari Mcffian Sircar and 
of their families respectively as should be 
living and on further trust when and if it 
should seem fit to the said trustee or 
trustees so to do suffer and permit such son 
or sons of the said Hari Mohan Sircar to 
reside with their families respectively in 
such of the sai(l houses messuag^B and 
premises thereby conveyed as to the said 
trustee or trustees should seem fit." Thll 
property and other properties came to the 
hands of the trustees of Hari Mohan Sir- 
car. Unfortunately after a certain num- 
ber of years, by which time there had 
been changes of trustees, a suit was brought 
on the 19th of May 1879, being suit 
No. 342 of 1879, for certain purposes. The 
plaint is not in the documents but the de- 
cree of Mr. Justice Cunningham and the 
decree of the Court of Appeal show suffi- 
ciently what was the scope of that suit. 
It was a suit brought first of all to declare 
that certain of the religious trusts were 
invalid and upon that basis to obtain 
partition of a certain portion of the tnist 
property amongst the heirs or represen- 
tatives of the founder. It asked amongst 
other things for an account against one of 
the intermediate trustees G-opal Chunder 
Sircar, deceased, and it asked for adminis- 
tration of his estate. It asked also for a 
declaration as to the rights of the parties 
in the surplus income of the trust and also 
for 2 >artition of the family dwelling-house. 
Amongst other things which it asked for 
was the formulation of a scheme for carry- 
ing out the religious trusts. The only ob- 
servation that it is necessary, to make here 
is that whether or not that was a suit for 
administration of the remaining estate of 
Hari Mohan Sircar (I think myself that 
it was not) it was a suit for the adminis- 
tration of the whole of that trust fund 
being held at that time under the inui 
which Hari Mohan Sircar bail iiMide.. 
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That being so, the Coui't held, first, that 
the religious trusts were perfectly good 
and went on afterwards to say not only 
that certain provision should be made for 
the residence of the idol in the family 
dwelling-house but that provision should 
be made for partition thereof amongst the 
members of the family and to give direc- 
tions as to the division into one-sixth shares 
of the surplus income of that trust. 

Before Badha Nath Sircar in 1886 exe- 
cuted bis mortgage the decree of the Court 
of Appeal had directed various costs to be 
borne out of the trust fund andl it had 
remitted for further direction the ques- 
tion as to how these costs should be pro- 
vided for in certain particulars. Radha 
Nath Sircar, so far as the trust property 
was concerned, never had more thnii a 
claim to a share in the surplus income and 
he had that claim entirely because Hari 
Mohan Sircar had to that extent made liim 
a beneficiary. When, therefore, he grant- 
ed the mortgage of the il7th of March 1886 
he was purporting to mortgage something 
that came to him as a beneficiary of that 
trust and he had no other right in this 
property save as such beneficiary. There- 
upon it appeared very shortly afterwards 
that the litigation to establish the trust 
had been so costly that it could not be paid 
for, the cost of all parties being billeted 
upon the fund, without selling some of 
the items of the trust property. That 
was done under an order of the Court. A 
conveyance was directed to be settled! by 
the ^gistrar and the property was sold 
free from the.trust which Hari Mohan Sir- 
car had impressed upon it by his deed! in 
bis life-time. In these circumstances it 
seems, to me plain to demonstration that 
this mortgage of Badha Nath Sircar is no 
encumbrance whatsoever upon the pro- 
perty which the present Plaintiffs are now 
purport $os^. 


Chand Nahatta. 

It is true that in another case between 
the Plaintiffs and sbmebody else this 
matter came before Mr. Justice Chaudhuri. 
It appears that there, as here, the contract 
which the Plaintiffs had made was to 
show a title to the approval of the pur- 
chaser’s solicitor. The purchaser’s solici- 
tor made a requisition as to this mortgage ' 
and he got a rather feeble or evasive aiis- 
w'er. In fact, the Plaintiffs’ solicitor 
knew nothing about the mortgage and 
could not give any information. There- 
upon the purchaser’s solicitor refused to 
approve the title,* and upon the matter 
coming before Mr. Justice Chaudhuri, 
Mr. Justice Chaudlmri said : “ There is 
the mortgage, there is the requisition ; the 
solicitor has .said he does not approve the 
title because of this, ho is quite within 
.his rights.” That has no bearing what- 
soever upon the position now before tliis 
Court. 

The question of the Y^uicbaser’s 
attorney’s approval has gone out of this 
case by the order of Mr. Justice Page. 
We have the facts before us and on tlio-sc 
facts it is, I think, plain that the matter 
of this mortgage has nothing whatsoever 
to do with the title. 

The next question which has been rais- 
ed by way of objection to the title is also 
a matter that was in no way referred to 
in the written statement or in previous 
negotiations, and that is, that the convey- 
ance by the trustees and other paVties to 
the suit of 1879 to the Plaintiff’s father 
Shoshee Bhushan Mukerjea in 1890 is bad 
for want of registration'. It has been re- 
gistered in fact, but it is said that the re- 
gistration is a nullity and the document 
cannot be admitted in evidence. The 
basis of that contention is that if one looks 
to the Begistration Act one finds the 
word “ executant.” The contention is 
'that ia tbs case pf a Itakalam signature, as 
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it is called, such as we baira here, execut- 
ant means the ageht whose actual pen 
signs the name of the party and dioes not 
mean the party for and on behalf of whom 
the name is put. ‘ It is said that although, 
as has happened in the present case, an 
admission was made by an agent of the 
party himself the whole process was ultra 
vires because the executant is the only 
person who can admit or deny, i.e., the 
person whose pen actually wrote. 

This contention has to my mind no- 
thing to support it in the Act and it en- 
counters serious objections upon the face 
of the Act itself. I doubt whether it 
Would have been seriously entertained , had 
it not been that in the course of diverse 
cases in connection with the Registration 
Act, observations have been made which 
may be considered as intending what the 
Defendant’s Counsel urges upon this ap- 
peal. 

I take the Act first : In my opinion , t he 
Act deals with parties and executants of 
documents on an ordinary common sense 
footing without contemplating or making 
particular provision for the case of a man 
whose name by his authority is written 
by some one else. The ordinary mean- 
ing of the word “ executant ” is fairly 
clear. It was said by the learned Ofi&oial 
Referee that it meant signing. In my 
opinion the present question cannot be 
solved by stressing any such attempted 
definition. The ordinary meaning of exe- 
cuting a’document is signing a document 
as k oousenting party thereto. 

A' miD may sign a document as a wit- 
cne would call him a person exe- 
cuting a document. To treat the fact of 
signature aa a physical fact, apart from 
the circumstance that the signature is in- 
tended as an expression of assent to the 
document, is, in my judgment, to go out 
of one’s wuy to be wrong, when dealing 


with an Act that makes no particular 
vision for the exact case we are now deal- 
ing with. If one looks at the provisions 
of the Registration Act, important for the 
purpose, one finds ihhi ; As regards pre- 
sentation, any one interested can have a 
document presented. When you oome to 
the state after presentation you find that 
there is to be an enquiry before the Regis- 
tering Officer. No document shall be re- 
gistered before a Sub-Registrar unless the 
persons executing such document or their 
representatives, assigns or agents appear 
before the Registering Officer within a cer- 
tain lime. The Regislering Officer shall 
thereupon encpiire whether or not such 
doimiuent was executed by the persons by 
whom it purports to have been executed, 
satisfy himself as to the identity of the 
persons appearing before him and alleg- 
ing that they have executed the document, 
and so on. If all the iiersons executing 
the document appear before the Regis- 
tering Officer or if he be satisfied that they 
are the persons they, represent themselves 
to be, and if they all admit the execution 
of the document, then the document is to 
be registered. On the other hand, if any 
person by whom a document purports to 
be executed denies its execution or if any 
such person appears to be a minor, an 
idiot or a lunatic, the Registering Officer 
shall I'cl'use to register the document as to 
the person so denying, appearing or dead. 
In my judgment, applying the language of 
the Statute to the particular type of 
case before us, the correct view is that the 
man whose name has been p\)t to the docu- 
ment as evidencing his assent thereto, is 
the executant for the purpose of the sec- 
tion I have quoted from. Th^ ‘Seeme to 
me to follow very plainly from sec. 8fi- 
As I have pointed out in ^e course of the 
argument, it is quite possUde for a minor 
to be an agent, but it is uoi possible uiider 
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the Indian law for a minor to make a 
valid contract ; and, it seems to me that a 
j)er8on by whom a document purports to 
be executed caniiot moan an agent, whu 
may or may not be a minoi'. ]\Ioi’eover, 
“ to refuse to register a document," “ as 
to the person so denying, appearing or 
dead,” to my mind, points in the same 
direction. To register a document as to 
a mere agent is an idle conception ; it 
must be with reference to a person who 
has intended to be a party to the docu- 
ment and not merely to an agent. Whe- 
ther or not there is in this Act sco|)e for 
saying that eitlier the agcnL or the prin- 
cipal will satisfy sec. da, of one thing 1 am 
clear and tliat is that in case of a Imlcalaiii 
signature such as we have hcic. a per.son 
wliose name is put ^^itll liis luithoritv in 
evidence of his assent to a document is 
■' executant ” within tlic meaning of 
see. 

I consider that this matter becomes 
«ven plainer if you look to the later stages 
of the Act and if you oon.sider what will 
liaiipen supposing that a Sub-Kegistrar re- 
fuses to register and that an enquiry has 
to be made by the Registrar himself, or 
the matter comes exactly on the same 
footing in a suit before the Court. If one 
carefully considers the rulings under the 
later sections of the Act one will find, it 
is true, that there are difficulties as to 
where the line is to be drawn as to the 
scope of the Registration Act enquiry. 
But it seems to me impossible to suppose 
that admission or denial in the Act means 
anything except admission or denial on 
behadf of the party who is the principal to 
the document. 

With reference to the case of Muha- 
med Ewaz v. Brijktl (2) certain words 
were very much pressed before us and I 
(8) L. B. A I. A. 166: «. C. I. L. B. 1 All. 466 
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notice that they appear in the judgment 
of the learned Judge. The words are ; 
‘‘ There the persons described are Uie 
persons executing the document, uot those 
who on the face of the deed are parties to 
it, or. by whom it purports to have been 
executed, but those who have actually exe- 
cuted it. ” The learned! Judge has applied 
these words in tlie ,way in which we have 
been invited to ap|)iy them, namely, to 
the case of a signature per procurationem ; 
and as mea-niug that not the man whose 
name is put on the deed as a consenting 
party — but the map who liolds the pen, is 
the person upon wliose appearance, whose 
admission, n hose denial the Registration 
/\ct lays so much stress. 'I'lio learned 
C'oiin.sel fur (lie .Vfipellants has pointed out 
to iiH, and 1 entirely agree with him, that 
those words in (ho jiidguieiil quoted, 
taken in their context turn out to have a 
different meaning altogether. A, B and C 
in that case were parlies to the document 
on the face of the deed. Tlie deed pur- 
fxirted to contain the .signature of all of 
them. Ror the purposes of the case it 
was proved that two had executed it. 
There was no proof that the third had exe- 
cuted it and there was no contention that 
it could be made available against her. 
The question was whether the document 
was void against every body or whether 
it could be regarded as duly registered as 
against A and B ; and the distinctions 
their Lordships were making in the 
passage cited had nothing to do with the 
particular circumstance that C in that case 
had had her name put. to the document 
by the hand of either A or B. The point 
was, can you or can you not read certain 
words in sec. 35, so that -the section can 
be treated distributively ? Eoi that reason 
their Lordships were making the obser- 
vation. , , , 

Again a case has been referred to fBtssen- 
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doyal V. F. Schlaepfer (3)], but 
the whole basis ‘ of the decision of Sir 
Bichard Couch would seem to be utterly 
inapplicable to such a case as tlie present. 
A certain persoa was in partnership with 
another. He signed the name of the 
firm ; and Sir Biphard Couch proceeded 
upon this to say (hat the signature of uhis 
partner’s name was ngt to be taken as 
bakalam signature of his partner, that the 
partner executing it wa-s the only party 
to the agreement, that he disclosed on the 
face of the agreement that he was the 
agent of the partnership w'hich consisted 
of himself and the other. That being so, 
there can be no doubt tliat the only exe- 
cutant was the person who had signed. 

Certain other cases have given rise to 
a certain amount of contention on (he 
same lines. Those cases are soiueMha( 
special, because they are cases where a 
guardian has purported (o bind his w'ard 
or his ward’s property. The case of 
Kesho Deo v. Hari Das (4) is a perfectly 
simple case where on no construction of 
the signature was the ward a party to the 
instrument. It was an instrument exe- 
cuted by a guardian, stating in the docu- 
ment that he intended not merely to afiect 
bis own property but also to affect the 
property of which he was a trustee. 
There an observation waa made, simply to 
this effect, that when an admission of exe- 
cution is made by a man who executes a 
document as a trustee it is not necossary 
'that his. cestm que trust should also exe- 
cute the document. 

An exactly similar case is the older case 
of In the matter of Ram Chunder Biswas 
(6). The Vasis of the decision was that the 
document there did not purport to be exe- 
cuted bv the minor, that no person was re- 

(8) aaW.B.68a874) 

(4) I. L. B. ai AU. asi (F. B.) (U8»>. 

(8) 16 W. B. 180 (1871). 


qnired to appear before the Begistrar as his 
representative, that the deed purported to 
have been executed by three persons all of 
whom appeared before the Begistrar. 
" A man may execute a deed' and state 
in it that lie*is selling his portion of the 
property as well as the portion of another 
individual to whom lie Bt8.nds in a fidu- 
ciary relation, but only sign his name.'' 
The Begistrar has no business to enquire 
what actually passes liy that document or 
whether the interest of a third person is 
or is not affectedi by it. 

A very similar case is found in Raj 
Lakhi Ghose v. Dcbendra Ghander Majum- 
dar (6), where a guardian purported on 
behalf of the ward’s estate to sell certain 
property contrary to the terms of the order 
which the District dudge had made. An 
attempt ^^as made to set up this defect as 
a reason why the instrument should not 
be registered and the Court held that this 
had nothing to do with the question. The 
guardian as guardian was the only execut- 
ant whether it affeetpd a third party or not 

There is an interesting case [Kanhaya 
Lai V. Sardar Singh (7)] which arose 
where certain people had had their names 
put to a document by a mooktear. The 
mooktearnama was produced and proved. 
But the principals objected to the act of 
the mooktear and said that the mooktear- 
nama had never been explained to them ; 
the Court held that if there was a 
mooktearnama andi if the mooktear had 
purported to execute the deed in terms 
thereof that was all that was necessary 
to justify registration. 

None of these cases about guardian and 
ward has any bearing upon the question 
of bakalam signature. 

The whole point about infancy is that 
an infant has no capacity to contract. He 

(6) I.L.B.S4 0al.e68(1897). 

(7) 1. L. B. W All, 364 (1007). 
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may or may not be well able to si^ his 
name. A guardian desiring to make a 
contract, which will bind the ward or 
ward’s estate, will indeedi go out of his 
way to be wrong in form if he signs the 
ward’s name and treats himself as a 
mere pen. For these reasons, it appears 
to me that the contention wkich has been 
so ably and carefully advanced! before us 
by Sir Benode Mitter is not sustainable. 
I’ll my judgment the attack upon the title, 
which has been made in the present case, 
if allowed' for a moment, would upset re- 
gistered titles throughout tlie whole of In- 
dia. It seems to me that the endeavour 
to read the dicta which liave been cited to 
us into the Eegistiation Act for the pur- 
pose of showing that an admission or denial 
is t^ijpiatter w'hich has nothing to do with 
the party really aifected, car.not be sus- 
tained. 

The only other question in tho present 
case is whether this title is defective !)y 
reason of tlie fact that the authority of 
Joy Krishna Bose to sign tho document 
on behalf of Brojo Nath has been insnfli- 
ciently proved. Tu my judgment it is 
amply proved. The ‘attcamey of Brojo 
Nath who appeared before the Registrar to 
admit the execution of Brojo Nath Sircar 
to the document was authorised bv a 
power, dated the 2nd May 1891. He ap- 
peared before the Registrar to carry out 
ids duty on the 6th May 1891. Tlie actual 
execution by Joy Krishna Bose rvas on the 
8th September 1890 and the power under 
which he acted was of the 20lh June 1890, 
The position is as follows : We know from 
the document that Brojo Nath was one of 
two persons ordered as trustees to convey 
certain trust pitTperty by a conveyance to 
be settled by the Registrar. We know' 
that he had no option in the matter and 
that the beneficiaries were ordered to join 
in the conyeyaoee. W« find af^r the 


deed had been executed he gave on the ‘2nd 
of May iio Bepin Behary Banerjee a power, 
which he exercised on the 6th of May to 
admit this very execution. That power is 
available, the Plaintiff Promotha Nath 
offered to get a certified copy if it was 
wanted. No objection h^s been taken to 
it. The Plaintiffs axe the sons of the man 
who took under that conveyance. That 
they are in possession now nobody dis- 
putes. They liave shown their possession, 
it is true, only for the last 3 or 4 years, but 
there is n<> suggestion anywhere that 
Brojo Nath claimed on his own behalf or 
on behalf of tho trust .some interest as left 
to him inspite of the conveyance of Sep- 
tember 1890. J'he purcha.se money w'as 
paid into Court. Tn this country the legal 
estate follows tho beneficial interest and 
it is not necessary that an authority to 
sign should be in writing. Such cases as 
Rc Ahcy (Aircy v. Stapleton) (8) are not 
in* point. That any one claiming as a 
bcuelkiary of llari Mohan Sircar’s trust 
could now put forward any claim' upon this 
pioiierty is ii baseless apprehension. 

I think that a good title has been shown 
audl that this appeal succeeds. 

Mr. J. N. Mukerjee. Solicitor for the 
Appellants. 

Mr. N. C. Bose, Solicitor for the Res- 
pondent. 

P. D. 

(h) [1897] 1 Ch. 184, 
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No. 28 OP 192 lli#» 


Dsvbmdra Natb Bash 
, and ors., Appellants, 

V, 

Kailash Chandra 
Kalu and ors., 
Uospotideids. 

Civif Procc<hii'o Corfe (An T of 1908), Or. •?/> 
r. OC—Sei', ffi — Ohjeotion hi/ Jiutginenl-dehtor an to 
incorrect ntatemcnt of Imitidacies i.n nafe procla- 
mation — Order on decree-holder to furnish eofrrect 
boundaries failing which ei.eevtion case to be dis- 
missed— Order, if appealable under sec. !fl , 

In t'.vecHiion oj a dern r fur mil tin 
decree-holder applied, for the sale of Ihi 
land. On nolice under Or. 21, r. 00, ('■ 
P. G., the, ]ud(fmenl-dcblor put in an oh- 
jection on the ground that the boundaries of 
the land were not correctly stated in the 
sale proclamation . The Munsif decided in 
favour of the judgment-debtor and ordered 
the deeree-holder to furnish a true des- 
cription of the land within a specified time 
failing which the execution case teas to be 
dismissed : 

Held — That the Munsif’.u order amount- 
§d to a judicial determination of the rights 
of the parties and was a Unnl order under 
sec. 47, C. P. C. , and was appealable. 

This was an appeal preferred on the 5lh 
December 1923 against an order of the 
District Judge of Zillah Nadia (Mr. W. A. 
Seaton), dated (he 4th September 1923, 
affirming the order of the Munsif of Eana- 
ghat (Babu B. 7C. Dutta), dated the 22nd 
May 1922. 

The facts of the case will appear from 
the judgment. 

Dr. Dwarka Nath Mitter and Babu 
Bireshwar Bagchi for the Appellants. 

Babu Santosh Kumar Bose for the Bes- 

poadai^. 


• Xib ’JUDGMENT OP THE COUftP was. 88 
follOTM : — 

Pearson, J. — This is an appeal from an 
order of the District Judge of Nadda con- 
firming .an ni'der of the Munsif of Kana- 
ghai. 

The Appellants obtained a decree for 
rent and applied in execution for sale of 
the lands. A notice was. served on the 
judgment-debtors under Or. 21, r. 66, upon 
wliich the latter api'>eared and objected that 
the lands were not properly described in the 
sale proclamation. The objection relateir 
to the western boundary which was stated 
to be certain accreted lands, whereas the 
judgment-debtors contended that the ac- 
cretions should be included in-tlie sale, the 
boundary on that side being in that case 
the river. I'pon a hearing of the applica- 
tion the Afunsif decided in f.avonr of^he 
judgment-debto)*8 and oidered the deHee- 
holders to fnrnish a true description of the 
rent lands within a week, failing which 
the execution case would be dismissed. 

From that order an appeal was pre- 
ferred, and the learned Judge upheld the 
order of the Munsif, holding upon a preli- 
minary objection that no appeal lay, inas- 
mneh as the order .was one under Or. 21, 
r. 66, which did not judicially determine 
any matters between the parties. I am 
not prepared to say that the deteimina- 
tion of a question arising upon an applica- 
tion under Or. 21, r. 66 may not also be 
an order passed under sec. 47, C. P. 0. 
The test in each case would be whether 
there had been a judicial adjudication 
binding on the parties in a subsequent 
proceeding, finally determining the rights 
of the parties ; Deoki Nandan Singh v. 
Bans* Singh (1) and Baisnab Charani Saha 
V. Bank of Bengal (2). Ah estimate of 
value is on a different footing from, a fix- 
ing of dbfinitiTe boundaries. Tiiese were 

a) i6o. w.ir. iM(i8ii). 


Pearson, J. 
Graham, J. 

1924, 

Heard, 

It, May. 
Judgment, 
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imved at by the Mansif after full consi- 
deration of the evidence adduced and it is 
fiffioult to see how the question so deter- 
mined could be re-opened and re-a^itated 
opon that particular ground in subsequent 
proceedings under Or. 21, r. 90. In my 
opinion the Munsif’s order dtnounted to a 
Indicial determination of the rights of the 
rties and was a final order under sec. 47 
d so appealable. Some support also is 
lent to this conclusion bv the case of Rama- 
\ihadTa v. Kadiriyasami (3). The appeal is 
therefore allowed, the order of the District 
Jodge set aside, and the case must go back 
to be disposed of on the merits. The Ap- 
pellants will get their costs in this Court. 
Hearing fee, two gold mohurs. 

dhAHAM, J. — This appeal is directed 
against the judgment and decree of the 
District Judge of Nadia confirming the 
decision of the Munsif of Eanaghat and 
ari.ses out of an execution of a rent decree. 
The decree-liolders, now Appellants, want- 
ed to put the holding in question up for 
sale in accordance with the boundaries 
given in the plaint wherein one of the 
boundaries was described ks an accretior 
and not as the river itself. Notice was 
served on the judgment-debtors under Or. 
21, r. 66 and they then objected that the 
boundaries bad not been properly describ- 
ed, their contention briefly being that the 
river was the boundary and not the accra 
tion. 

Two points arose before the Court of 
first instance, t'irsily, whether the ap- 
plication was maintainable under sec. 47 
of the Code of Civil Procedure, and whe- 
ther the matter could be gone into in the 
execution stage, and secondly, on the 
ni«rato whether, if it could be gone info, 
the disputed portion was an accretion. 

The Munsif decided both points io 

#) L. B. 48 I. A. ise OMl). 


favour of- the fonants and the decree- 
holders were directed to give corrpci, 
boundaries within a week failing which 
the execution case would be dismissed. 

The decree-hidders then appealed to 
the District Judge who dismissed! the ap- 
peal on a preliminary objection holding 
that the order of the Munsif had been 
made under Or. 21 , r. 66 and that there- 
fore no appeal lay. 

Against that order the decree-holders 
have now preferred tliis second appeal and 
the Kuhstanlial contention urged on their 
behalf is that the learned District Judge 
erred in law in holding that no appeal lay, 
and that inasmuch as the order of the 
Munsif conclusively determined the rights 
of the parties in regard to the accreted 
portion it was a decree within the mean- 
ing of sec. 2 (2), C. P. C., and therefore 
an a})peal was competent. 

*In my opinion this contention is well 
founded and must prevail. There can 
be no question that if the order 'falls with- 
in sec. 47, C. P. C., and is a final order 
it is a decree within the meaning of the 
Code, and can be challenged by way of ap- 
peal. In order to determine whether the 
order falls within the terns of sec. 47, 
sub-sec. (J), it is necessary to see whe- 
ther the order decides a question arising 
between the paaties to the suit in which 
the decree was passed and relates to tbs 
execution of the decree. There is no 
room for coutrovei'sy that the order re- 
lates to the execution of the decree^ and 
that tiie question does arise between the 
parties to the suit. The only essential 
which remains therefore to be fulfilled is 
that the order decided something. As to 
that it seems to me to be plain 'that the 
order finally determined the liability of 
the judgment-debtors to have* execution 
issued against them on the basis of tlie 
d^ree. Such an order seems to me to be 
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plainly a final order made under sec. 47, 

C. P. C. 

In my judgment the learned! District 
Judge erred in giving effect to the preli- 
minary objection and the caee must so 
back to the Cowrt below for an investiga- 
tion on the merits. 

I agree that the. appeal must be allowed 

iritb costs. 

B. C. M. 

PBIVY COUNCIL. 

[ArrSAL FAOM Lahobi.] 

Lobo DmfsmN. 

Lord Puilumobb. 

I 

Lord Oabson. Ganga Ram and 

Sib John Eoqb. ors., Appellants, 

1924, V. 

Heard, 12 and Natha Sinob and 

13, May. ors.. Respondents. 

Judgment, 

13, May. 

Mortgage— Stipulation to pay interest— ‘Interest, 
if a eharge on the property. 

The general rule is iltai the mortgagee 
in the absence of any contract to the con- 
trary is entitled to treat the interest due 
under the mortgage as a charge on the 
estate. 

Alia Khan r. Kanshi Ram (1) referred 
to. 

This was an appeal from a decree, 
dated the 10 th December 1920. of the 
High Court at Lahore, which modifiied a 
decree, dated the Slst March 1916, of the 
Court of the senior Subordinate Jbdge of 
Perozfepore. 

At various dates from 1888 to 1891 
Diwan Singh, a Punjabi zamindar, exe- 
cuted five mortgages of his property. 

In 1914 the Respondents as .represeu- 
tatives of Diwan Singh brought .the suit 
against the mortgagees for redemption df 
the mortgaged lands. They cofitended 
(l) [i»t83P.B. I7& 


that they were entitled to redemption on 
payment of the principal sum due, m-, 
Rs. 8,937, and urged that the conditiiOiis 
in the deeds relating to interest were void 
as .being introduced by undue influence 
and without the proper knowledge or 
uuderstandiitg of the mortgagor. The 
Subordinate Judge decided that the mort- 
gages were executed with full knowledge 
as to the conditions of interest and coiiif-* 
pound interest and held that the interest 
was a charge on the land which had to bo 
paid prior -to redemption. 

On appeal the High Court (Cbevis and 
Baoof, JJ.) allowed the appeal and held 
tliat the interest and compound interest 
were not chargeable on the lands mort- 
gaged. ^ 

Mr. Wallach for the Appellants.— 
The High Court have based their decision 
largely on Alia Khan v. Kanshi Ram (1), 
but tliat decision was based on the docu- 
ment then before the Court. 

The general rule is that interest is a 
charge on the land and there is nothing 
in the present documents to take them 
out of ibe geheral rule. 

Their Lordships’ Jcdoment was deli- 
vered by 

Lord Ddhrdin.— Id ibis case the 
Plaintiffs sim for redemption of fiye;maart- 
gages. Two of those mortgages, ‘43 k 
earlier two in date, were usufruehny 
mortgages; the other mortgages iwme not 
usufructory, but witk^regard to tfae.)sext 
tAvo— for as to the ’fifth mw tli0re:n 
question at aU--‘tiMr6 is« neeitel thatia- 
terest is to .he pwd ^ .anm 

borrowed. >» 

Now, the whole point of the etwe 
whether *^1 interest ’in ‘this ‘lAndl unid 
^fourth <nioitgefB dees nr deeeAnetifena a 
charge upcm the pn^rty. The learned 
(I) ciiiiQ«f.».m -f 
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trial Judg« held that it did form a charga 
on the profterty, and therefore graioted 
redem{:Aion only upon tntns.of paying the 
principal sums and the interest. That 
decree was reversed upon appeal, and the 
High Court allowed redenjption upon 
payment of the principal loan only. 
Their Lordships find that in the judg- 
ment of the learned Judges in the High 
Court they state with perfect correctness 
what their fjordships apprehend is un- 
doubted Jaw’. They say : “ The general 
rule is that the mortgagee in ihe absence 
of any contract lo the contrary is entitled 
to treat the interest due under the mort- 
gage as a charge on the estate.” 

Their Lordships have been entirely 
unable to find anything in tlie deeds 
which would serve to displace that general 
rule. The learned Judges seem to have 
gone particularly upon the case of Alia 
Khan v. Kanshi Horn (1). It is, per- 
haps, a little difficult to follow that case, 
as the material parts of the deed in ques- 
tion are only printed in the vernacular; 
hut it is perfectly clear fr 9 m the Report 
even as it stands that there were various 
mentions of the sum to be redeemed in 
dliilerent parts of the deed, and that con- 
sequently tire deed itself formed, so to 
spMk, a glossary for the particular mean- 
ing of the word that was used when you 
came to the repayment clause. Nothing 
of this sort is here. The mortgages are 
expressed with grea't brevity, and, ih- 
deed, if there k anything at all. it rather 
seeHM. each as it k, to point the other 
way, )»ecaiise Especially in the fourth 
mortgage there, is this expression : “I 
shall without objection pay the additional 
mwtgage WMa&y with interest in the fol- 
lowing inetahnente.” That certainly 
pointe haore in favour of the> gene^ 
tal iwle thmi' afSHist it; but it k quite 

(I) f i««} n. iTBk 


enough to say that’ there is nothing to 
be found here which disturbs the general 
rule, which, it is most impdi’tant, should 
not be shaken in any particular. 

It is impossible to restore in terms the 
decree of the trial Judge, because it was 
discovered in the course of the hearing 
before the High Court 'that the Plaintiffs 
were not in right in the whole of the mort- 
gages, and accordinijly the judgment of 
the High Court ran : ” We give tlie 

Plaintiffs a decree for retlcmption of 
whatever share in tlic. mortgaged land is 
still owed by them on payment of a pro- 
portionate share of 'the principal debt.” 

There ought, therefore, to he a decla- 
ration that it is not only a sliare of the 
principal debt, but also interest that must 
be paid before redemption, and the case 
will have to go back in order that the 
decree may be worked out on those tcnns. 

Their Jjord.sliips therefore think that 
the appeal must be allowed with costs 
here and below, and they will humbly ad- 
vise His IMajesty accordingly. 

Solicitor : Mr. Ed. Delgado for the Ap- 
pellants. 

G. D. M. 

PRIVY COUNCIL. 
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mbiguity—Subitqmnt amdvct, vdmiitibUifi/ of 
•^Marriage afUr partition— Claim to father^* »«- 
herltance agaitut Uep-mothar, if lies—)Vif«t*poxi- 
tioH, that of partner. 

In the Burmese .social and legal system, 
the wife is, to All intents and purposes, a 
partner. 

U N., a Dtirman trader, on the death 
of his wife M. G. with whom he carried 
on a profitable business in rice, and in 
contemplation of a second marriage, e.re- 
cuted with his children by M . 0. a docu- 
ment which purported to be a deed of 
partnership. But h contained a number 
of provisions appropriate only to a divi- 
sion of family properly on the demise of 
one of the parents, the subsequent con- 
duct of the parties pointing the same 
way : 

Held — That the deed was more a divi- 
sion of rights and interests than a deed of 
partnership. 

The conduct of the parties to a contract 
reduced into writing may not vary or alter 
it but their conduct may help to explain 
or elucidate a contract open to different 
meanings. 

The Judicial Committee agreed with 
the Judicial Commissioner in accepting 
the authenticity and binding eharacler of 
a Dhammathat which lays down that the 
Children have after partition with their 
surviving parent no right in the properly 
retained by the latter as against their step- 
mother or step-father. 

Tills was an appeal (No. 10 of 1923) fi«m 
a deerfee, dated the 26th October 1921, of 
the Court of the Judicial Commissioner, 
Upper Burma, reversing a decree, dated 
the 31st March 1920, of the Court of the 
District Judge of Mandalay. 

The suj>ject-ma'tter of the pr^ent dis- 
pute is the estate of U Nyein," a' deceased 
Burmese Buddhist. U Nyein first 
maMed Ma Gale and by her had seven 


children, two’ of whom are the pretent 
Appellants. On Ma Gale’s death in 1904 
lie married Ma Than , the present Eespon- 
dent, and himself died in 1914 without 
further issue. Prior to his second marri- 
age in 1905 JJ Nyein and his children 
executed a document (Ex. Ij) which is set 
out in full in tlie judgment of the Judicial 
Committee. • 

By this document IT Nyein gave to his 
children shares in his property. The 
dispute between the parties depends on 
the construction and meaning of this 
document. 

Tlie suit was brought by the Appel- 
lants against their step-mother, the 1st 
llespoiidcnt, for shares in the property of 
U Nyein. 

They alleged tliat Ma nian is according 
to Buddhist law entitled to get only. Jth 
share in II Nyein's “ piiyin ” property 
‘and her share in the property acquired 
subsequent to her marriage (“ lettetpwa ” 
projierty) is only two-thirds and they claim 
for themselves and the others of Ma 
Gale’s children the rest of the property 
left by their father. 

'I'he nesjonde.nt contended that the 
deed of arrangement (Ex. li) between U 
Nyein and his children was a division by 
inheritance in view of his approaching 
marriage with the 1st Respondent and 
that U Nyein’s children were debarred 
from XI ny share in his property at his 
death. 

The District J udge held that Ex, L was 
a deed of partnership and not of ipberit* 
ance and that it did not preclude U Nyein’s 
children from sharing in, his property at 
his death. , . 

On appeal the Court of the Judkial 
Commissioner reversed the decision of the 
District Judge and fou.nd as follows 

" The conclusion that I. have come to 
therefore is that . on the occasion of U 
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Njpein’s maniage he did partition his pro- 
perty amongst his children by his former 
wife and that at that partition the children 
obtained a larger share than they could 
have claimed under any of the rules laid 
down in the Bhammathat;}. 

' That being the case, the plain provi- 
aioDs of the extracts from the Dhamma- 
thats quoted in secs. 213 and 214 cannot 
be overlooked and the children cannot 
claim any further share.” 

Sir Geo. Lowndes, K. Messrs. 
Parikh and Maung Sin Il'n for the Appel- 
lants. — The agreement of lltli May 1905 
(Ex. D is on the face of it a partnership 
deed and! from its terms cannot be con- 
atrued as a division of inheritance. Under 
a strict division the eldest son would be 
entitled <o one-fourth share ; see see. 212, 
U Gaung’s Digest of liurmese Buddhist 
Law, and he did not icceive such share 
under this document. 

Maung Tun Tha v. Mn Thit (2). 

The Appellate Court has based its dleci- 
sion on a ruling of the Kyaw that where a 
father divides liis proiMjjfty in his life in 
anticipation of a second marriage the 
children of the first marriage cannot share 
in the father’s estate on his death. 

See U Gaung’s Digest, Vol. I, sec. 213, 
p. 276, 

That ruling applies to a period when an 
attempt was being made to adapt the law 
of Manh to the conditions in Burma w’hen 
the Burmans were still an inferior race 
and is hot the law of Burma at the present 
time. It has never been confirmed by 
judicial decision. 

Admittedly, Manu Kyaw is entitled to 
great weight, Ma Nhin Bwin v. U Shwe 
Gone (1), but Dhammathat Kyaw does not 

a) L B. 41 1. A. 121 ; a I. L. B. 41 OaL 
' 827] 18 0. W. N. 1121 (1814}. 

(2) L. B. 44 1. A. 42 ; c. I. L. R. U Oal. 

878 ; 21 0. W. N. 627 (1816). 


profess to make any exception to the gene- 
ral rule that ther6 should be a division 
between step-ohildren and their step- 
mother. 

See Digest, sec. 274, 

The genei al rights which are enumerat- 
ed in secs. 211 and 212 of the digest are 
not cut down by the provisions of sec. 213. 

Messrs. Dunne^, K. C. and Kenworthy 
Brown for the Ist Respondent. — The deed 
of 1905 (Ex. L) has been rightly construed 
by the Judicial Commissioner as a divi- 
sion of his inlieritance by U Nyeiu in con- 
templation of hifj second raairiagc. 

The rule contended for by the Respon- 
dent is consistent with the whole system 
for dealing with pvarental projMirty as ap- 
l)caring in the Dhammathats. 

Under Burmese Buddhist law there is 
no joint property or right in the children 
at birth. 

Sec Chau Toon’s Principles, of Buddhist 
Law, p. 104. 

A man and his wife are co-owners of 
his property and of all profits made during 
nmniage. 

Chau Toon, p. 107. 

On the mother’s death the eldest son or 
daughter is entitled to one-fourth share 
in the property if he or she claim it, other- 
wise the childb-en have no right to share. 
Chan Toon, pp. 100, 110. 

Mi Chit V. Maung To .‘lung (3). 

. In the present instance U Nyeln gave 
7/8ths of his property to be dividbd among 
his children which included the ith for 
his eldest child so that no further right to 
division existed. ^ 

The rule applied by the Appellate Court 
is consistent with Dhammathat Kyaw 
and as it is not inconsistent with any 
other Dhammathat it must prevail. 

(3) 1872^92 Sell JudgmeniSi p- 107 « 
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Ma Nhin Biein v. U Shwe Gone (1). 

■ Sir G. Lowndes ^ K. C., in reply — 
The rule contended for by the Respon- 
dent is laid down by only one Dhammn- 
that, the others ej^clude this principle by 
(HTOpounding other principles which are 
inconsistent with it. 

Sec. 21i, Digest. ’ 

Aloreover although the rule has been 
applied on the death of a mother it has 
not been so applied on the death of a 
father. 

Their JjonDSinj>s’ jLixiMKMr was deli- 
vered by 

Mr. Amekr Alt. —This appeal arises 
out of a suit brought by the Plaintiffs in 
the Court of the District Judge of Manda- 
lay, Upper Burma, for a share in the in- 
heritance of one U Kyein, a Burmese, 
subject to the Burmese Buddhistic law.. 
It was treated in the first Court as a suit 
for administration, and a decree was 
made therein by the District Judge on 
the 1st June 1920. I’his decree was re- 
versed! on the 25th October 1921 by the 
Judicial Commissioner of Tapper Burma, 
and the I’laiutilFs’ claim was dismissed ; 
hence this appeal to Hi.s Majesty in 
Council. 

The facts of the litigation are set out 
with clearness and precision in the able 
judgment of Mr. Mosley, the District 
Judge. 

U Nyein was a trader by profession 
and api^ars to have carried on in conjTinc^ 
tion wit'll his wife, Ma Gale, a profitable 
business in rice. 

They had a rice^imll which, it is stated, 
was opened in 1891 and appears to ’have 
been at the time of Ma Gale’s death in 
December 1904, a valuable prcq>erty<. It 
ie to be noted that in the Btnvaese social 

(t) t. B. 41 I. A. tsi, 131 ; •. e. I. L. K 41 
Cal 887; U C. W. N. 1131 (ISU). 


and legal system the wdfe is, to all intents 
and purposes, a partner. . 

U Nyein had by Me Gale five sons and 
two daughters, who were all eui juiii 
when she died. Although under the 
Burmese law, tjie eldest daughter became 
entitled on Ma Gale’s death to a definite 
share in her property, no division took 
place, and the father and the children 
continued, as in her life-time, working in 
common. 

Some months after Ma Gale’s death, 
U Nyein appears to have contemplated 
n)ariying again. Before, however, the 
marriage was actually contracted, on the 
lltb May 191)5, he executed the docu* 
raent Ex. L, on the construction and 
meaning of which the determination of 
this appeal turns. About a fortnight 
later U Nyein married Rfa Than, the con- 
testing Respondent in this appeal. 

Ex. Ti is in form a partnership deed, 
but the Eesixmdeiit contends that in 
fact it is a partition deed by W'hich U Nyein 
divided his janperty amongst his children. 
It is urged on her behalf that, undw: the 
law of the Dharnmathats, the children 
have after the partition, no right in the 
property retained by the father. The 
Blaintiffs deny the correctness of the legal 
proposition on which the Bespondeal: 
bases her contention, and they, urge that- 
whatever the meaning of Ex. L, they, an 
entitled) to a share in their fath'er’s in* 
heritance, 

A' number of issues were framed in tfas 
Court of the District Judge ; the two 
lowing embody the substance of tfae-asi^tof 
now in dispute, 

(t) Was the deed of arrangement, dwtod 
the 11th May 1906 (Ex. L) betJWenr IT 
Nyein and bis children a djyisic^ of in- 
heritance is; view of gfipmudiiiig 
marriage with Ma Thao, or was il^a mwe 
agreement of partnership? 
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(ii) Are his children who signed tliat 
Bgiisement entitled as heirs to share in the 
ip®operty retained by U Nyein under that 
agreement ? 

The 'District J udge on the form of the 
document coupled with the evidence to 
wrhich he refers in his judgment, came to 
the conclusion that Ex. L was not a deed 
of partition but merely a partnership 
agreement, and he accordingly, as stated 
already, made an administration decree 
with respect to the inheritance of LT Nyein. 

On appeal the Judicial (;oinmissioner 
has taken a different view. From the cir- 
cumstances proved in the case he infers 
that contemporaneously with Ex. L there 
must have been betw^een U Nyein and his 
children some . agreement, necessarily 
parole, which led him to put the division 
in*the shape it has taken. In one place 
he says as follows : — 

is open to the parties to prove that 
it was a condition precedent to the attach* 
ing of any obligation under the contract, 
that the disposition should be regarded as 
a partition of property in view of the marri- 
age, and that the claims of the children of 
U Nyein as his heirs on his death should 
rbe modified accordingly. Further Ma Than 
•was not a party to the document, nor can 
she I think for this purpose be regarded 
as the I’epresentativo in interest of such a 
party. She is therefore entitled under the 
proirisions of sec. 99 of the Evidence Act 
to *shoiw a contemporaneous agreement. It 
•doBg not ooem to me however that Ma Tluin 
:ii trying to show such a contemporaneous 
agreement. She does not deny that the 
tertna of agreement between the parties 
wei^ those of a partnership. Her conten- 
' "tion is that that agreement formed a part 
of a larger transiclion and that it was made 
tfeur tte purpose of effecting! a division of 
X am of opinion that it is open 
to prove her contention by oral evi- 
M the time that the deed was 
Than was a stranger to the 
fgaiity. tt is not surprising therefore that 
she is unable to bring any direct evidence 


as to the intention of the parties when the 
deed was drawn up, and as to the effect i.f 
the deed.t- 

Ile is, however, definite in his conclu- 
sion that the deed id question was drawui 
up in view of the approaching marriage, 
and tlmt by this instrument U Nyein did 
effect a {xirtition of liis property with .bis 
children by Ma (lale. 

Owdng to this diveigence of ojiinion be- 
tween the tw^o (Courts in Burma, their 
Lordships luiv(‘, carefully examined the 
terms of the document (Ex. L). In their 
opiuioi), it speaks for itself. It begins 
with the usual formula : — 

On the 11th May 1905, corresponding to 
the 9th Wajcntg of the month of Koson 1267 
(Burmese Era), at Mandalay, U Nyein 
and his sous and daughters, in order to 
carry on busiues.s, execute this agreement 
as follows : — 

• U Nyein will transfer all the properties, 
which have been in his name up to this date, 
to the name of the partnership.^ 

All the house sites, buildings, rice, paddy, 
ponies, gharries, gold and money, which 
have been in existence up to t})ia date, will 
belong to the partnership. 

The sums of money, which Maung On 
Shwe, Maung San Ilnyin and Maung Aung 
Min have taken before this date^ wdll be 
eonbidered as the money belonging to the 
partnership. 

The mill and all machines connocied witli 
it, which hav<* Imen already taken poatea- 
sion of, belong to the partnership. 

Without Uie consent of the majority (but 
not one) of the parlner.s, the luisbantl, wife, 
or co-heir of a fjartner cannot make use 
of the properties belongiri^^ to th^ paiiner- 
ship. 

The shares, to which the partners have 
the right to ownership in all the partner- 
abip properties are shown below. 

Either partner Ma E yin or, partner Ma 
Thaung will take charge ,of all the private 
properties belonging to partnership, such as 
jewellery, etc. 

The partnership is responsible for all the 
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debts which have been owed to, or owed by, 
■other people up to this date. 

The partnership will carry on businesa in 
accordance with the wish of the majority of 
the partners. 

It then gives thfc shares as follows : 

1 . U Nyeiu has Iho right of ownership to one- 

eigbtb Bbaro. 

2. Mnuug On Shwo l 

8 MA E Yin Those 5 persons have the 

4.' Maung San Huyin ■ rigJit of ownership to sis- 

6. Mniiiig Aung Min eiglith share. 

0. MaThaung 

iTliose 2 persons have tno 

7. Maung Vo Thauiig I of ownership to ono- 

8. Maung Vo Ka J eighth>harc. 

The ilced' was duly signed by all the 
executants. 

The strange similarity of language be- 
tween the terms of the provision contain- 
ed in the second paragraph of Ex. L and 
the rules laid down in the Dhammathats 
for division of family property on the de- 
miee of one of the parents is striking. 
The paragra))h in question provides la 
all the house sites, buildings, rice, 
paddy, ponies, gharries, gold and money 
which have been in existence up to iws 
date will belong to the partnership. in 
any ordinai7 partnership the inclusion of 
these articles would be regardted as un- 
usual; but bearing in mind the rules o 
the Dhammathats it would be ^tural 
and in the ordinary course in a deed ot 
partition. Again, the panigraph relating 
to jewellery appears to be unusual in a 
deed 9f partnership designed tor carrying 
on busipess. 

The provision is as follows: 

“ Either partner Ma E Yin or partner 
Ma Thaung ” (two of the daughters) 
“ will tdke chaige of all the private pro- 
perties belonging to the partnership, such 
as jewellery, etc.” 

These particular provisions app^, ™ 
their Lordship’s opinion, to furniah the 
key to the solution of the question whe- 


ther Ex. L is a deed of parlnersliip or a 
deed of partition. U Nyeih was about to 
contract a second marriage. Under tl» 
Burmese law whatever hte possessed at 
the time of contracting the relationship 
which he contemplated, would become on 
the marriage the common property of hn> 
wife and himself. Nothing was more 
natural than that, influenced by the effect 
of such an eventuality on the position of 
his childli'en by Ma Gale, he should, in 
order to provide for them during his life- 
time, whilst he was absolute owner of the 
properties he possessed, decide upon ft 
partition which would secure a definite 
share in his or her own right to each child. 
He accordingly, witli the agreement and 
consent of liis sons aqd daughters, ea- 
teiud into the arrangement embodied in 
Ex, L. None of them was entitled to 
any sliaie in bis life-time. By this deed 
he allotted to five of his children a six- 
eighth share of his property and to tlie 
two younger ones one-eighth between 
them, retaining for himself an eighth 
share. The conduqt of the parties to a 
contract reduc^ into writing may not 
vary or alter it, but their conduct may 
help to explain or elucidate a oontraet 
open to different meanings. The mode, 
therefore, in which the sons and daughters 
of U Nyein dlealt with their • shares is 
material ; it helps to strengthen the con- 
clusion that Ex. L was more a record of 
a division of rights and interest rather 
than a deed of partnership. 

There were not only independent deal- 
ings between one or other of the children, 
but also between them on qne side and Ma 
Than and U Nyein on the other.. In 1607 
in a suit brought by the vtiMVeAtt of U 
Nyein’s thirf eon against H Kydn aflid 
his other children the rights ol|fep pUtlM 
came into debate. Ip hiit 
ment U Nyein distinctly stgteei thfit -.the 
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busiaess of rioe-miller was started by bim 
on hu own account with his own capital 
and that “ by way of providing for bis 
children he gave them the shares in the 
business mentioned in the partnership 
deed.” U Nypin's statement was con- 
firmed by the other Defendants in a joint 
defence filed by them. The attempt to 
make out they had made that admission 
under the instigation of U Nyein signally 
failed in the first C5ourt. 

After her marriage with U Nyein, Ma 
Than appears from the evidence to have 
assisted! him in his business and although 
there was no definite separation between 
U Nyein and his children by Ma Gale, 
the new menage was carried on quite in- 
dependently and separately from them. 

On the whole, their Lordships have 
come to the conclusion that Ex. L evi- 
dlences a partition of the rice-mill busi- 
ness and other property U Nyein possess- 
ed at the time. That being so, the ques- 
tion arises whether the provision of law 
the Respondent invokes in her favour ex- 
cludes Ma Gale’s children from sharing 
in the inheritance of U Nyein. It has to 
he noticed that U Nyein died nine years 
after his marriage with Ma Than and 
within this period U Nyein and Ma Than 
appear to have accumulated considerable 
property. The present claim therefore 
cannot be regarded as unreasonable or un- 
natural. 

The passage on which the Respondent 
relies is contained in sec. 213 of Mr. U 
Gaung's Digest of the Burmese Buddhist 
law, Volume I, page 276. The heading of 
the section runs thus : — 

“ Afteb Partition between Childre.s 
and Sdbvivino Parent, the l.-vttek 

MABBIBS A(i4^ AND DIES; THE CHILDREN 
are NOT mmTLED TO CLAIM INHERITANCE 
FBOM ibE Sq^'JfATBBB OB STEP-MOTHER.” 


The rule which follows is in tliesi>, 
terms : — 

“ A^r the death of the 'husbaud, the wifo 
partitionB the property with her ohildren 
and marries again taking her share with 
her. On her death the children of her for- 
mer marriage cannot claim from their step- 
father any property which she took to the 
second marriage, because they have al- 
ready obtained their shares." 

“ The same rule applies when, after the 
death of the wife, the husband marries again 
after having given the children their lespeo- 
tive shares." 

This rule appears in the Digest as being 
an extract from Dbammathat Kyaw. 

It is contended on behalf of Ma Than 
that undbr the latter clause, the IMaintiffs, 
having received from II Nyein their res- 
pective shares, cannot claim any further 
share in his inheritance. On the side of 
the Plaintiffs it is urged that this latter 
rule does not occur in any of the other 
Dhammathats and ought not therefore to 
have effect given to it. ' 

Admittedly this i.s tlie only passage 
which expressly declares that the chi,ldren 
will not be entitled to share in the inlKuit- 
ance of their father after a partition in liis 
life-time allotting them specific shares in 
the property he possessed. 

The Burmese Dhammathats are numer- 
ous and the criterion for arriving at a de- 
finite conclusion .with regard to a parti- 
cular rule is indicated in the judgment of 
the Board in the case of Ma Nhin Bwin 
v. U Shwe Gone (1). 

Their Lordships, however, do not Ahink 
it" necessary in the present case to go 
through all the Dhammathats for the pur- 
pose of discovering what the other Dham- 
mathats declare. Nothing has been 
shown to militate against the authenticity 
or the binding character of the 'rule on 

U) L. B. 41 1. A. 121 1 «. c. I. L. B, 41 Cal. 

SS?! 18 0. W. N. 1121 (1014). 

72 
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which the Bespondent relies; and in the 
present state of the authorities, their 
Lordships are not prepared to dissent 
from the view expressed by the Judicial 
Commissioner. They are, accordingly, of 
opinion that this appeal fails andl should 
he dismissed. 

Their Ijordships will humbly .advise His 
M.ajesly to tliis effect. There w'ill he no 
ordei’ .TS to costs. 

Solicitor : Mr. E. Dehjado for the Ap- 
pellants. 

Solicitors ; Messrs. Lowe Co. for the 
Iflt Ee8]x>ndent. 

a. D. M. 


[ORDINARY ORIGINAL CIVIL JURISDICTION.] 
Suit No. 222 of 1923. 


Page, J. 

1925, 

2, January. 


Asearan Chodtmal 

V. 

The E. I. Rt. Co. 


Counsel, authority of, to compromise a suit— 
Compromise, how far and when binding on his dient 
— Civil Procedure Code (Act V of 1908), Or. 33, 
r. S— Order, if must be final, to be followed hy 
decree. 


The relation of a client to his counsel 
is of a nature different from that of a 
principal to an agent. His authority is 
not in any ocnse incidental to a contract 
into which he has entered with his client. 
The conduct and control of the cause are 
necessarily left to the counsel and his 
authority to compromise a case is derived 
from the very nature of the work he un- 
dertakes to do and is commensurate vnth 
his 'responsibility . 

where therefore a counsel while act- 
ing in the cause in Court enters into a 
compromise, it is binding upon the party 
for whom he acts. 

But his unfettered authority to bind 
the client extends only while he is, appear- 
ing in Court and consequently a com- 
promise effected by counsel out of Court 


and not assented to by client is only bind- 
ing upon him if it is expressly authorised 
or subsequenUy ratified by the dient or 
by his agent authorised in that behalf. 

The rights, privileges and obligations of 
an advocate of the Calcutta High Court 
are the same as those of counsel entitled 
to practise in the High Court of Justice in 
England, and they remain the same whe- 
ther he is appearing in the High Court or 
in Courts subordinate thereto. 

In considering whether a settlement 
arrived at would justify the Court in 
passing a decree undsr Or. 2d, r. 8, the 
question as to which the Court has to be 
satisfied is not whether the order was a 
final order or a perfected order but whe- 
ther it was an agreed order. 

Strauss o. Francis (1), Mathews v. 
Munster (2), Neaije v. Gordon Lennox 
(31, CoijLedge V. Horn (4), Swinfen v. 
Lord Chelmsford (5), Hi'Tohinson v. 
Stephens (6), Shepherd v. Robinson 

(10), Green v. Crockett (11), Richard- 
son V. Eytor (12), Turvirall v. Boole 
(13), Swinfen v: Swinfen (14), Thomas 
V. Hewes (15), Holt v. Jesse (16), 
Harvey v. Croydon Union Sanitary 
Authority (17), Lewis v. Lewis (18), 
Juno Bahadur Sinc.h v. Sankar Rao 

<0 L. E. 1 Q. B. 879 (1888). 

(2) 20 Q. B. D, 141 (1887). 

tS) [1902] A. C. 406 at p. 48fl. 

(4) S Ring. 119 at p. 121 (182.'>). 

(6) 6 Hurlstone and Norman's Rep. nt p 920 
0800). 

(0) 1 Keen. 669 (1887). 

(10) [1919] 1 K. B. 474. 

(11) 34 L. J. (N. 8.) Eq.,606 (1885). 

(12) 2 DeG. Mao. ft G. 79 (1862). 

(13) 4 BnsseU 1^ (1827). 

(14) 20 Rev. 649 (1866). 

(16) 2 C. ft H. 619 (RS84). 

(16) 8 Clt. D. 177 CI87B). 

(IT) 96 Ch. D. 249 (166^ 

(18) 464»i.D.261^68a!|: 
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(19), H*idKMAN V. Bbrens (20), Wilding 
tj. Sanderson (21), Nando Lal Boss’s 
CASE (22) and Richarpson v. Pato (23) 
referred to. 

The facts of the case will appear from 
the judgment. • 

Ur. A. N. Chaudhuri for the Plain- 
tiff. 

Mr. Langford James for the Ry. Co. 

The Judgment op the Court was as 
follows : — 

Page, J. — This motion raises a ques- 
tion of general interest and importance re- 
lating to the' authority of counsel to com- 
promise a suit. The material facts are 
simple and can readily be ascertained. 
The suit out of which this motion arises 
was brought to recover a sum of 
Rs. 3,117-13 as damages for the non-deli- 
very of a consignment of ghee which the 
Defendant Company had accepted for 
transportation. On the 11th November 
1924 the suit was in the list for hearing, 
but was adjourned by consent. On the 
20th or 2l8t November Mn A. K. Roy, 
counsel for the Plaintiff and* Mr. S. R. 
Gupta, counsel for the Defendant, in the 
presence of Mr. Sushil Sen, solicitor for 
the Plaintiff, held a meeting in the Bar 
Library for the purpose of negotiating a 
settlement of the suit. Mr. Gupta sug- 
gested that the claim should be settled for 
Rs. 1,600. Mr. Roy asked for Rs. 2,000, 
and eventually it was agreed that a de- 
cree should be passed for Rs. 1,750 in full 
settlement of the Plaintiff’s claim and 
costs. On the 24th November Mr. Sen 
requested Mr. 0-npta to move the Court 
that the tehns of settlement be recorded 

atV) L L. B. 18 AIL m (1890). 

m {UW] 2 Oh. aSB. 
lU97J8<Bu687. 

<8«» i;i»ia]8;S.B.6SS. 

(88) 1 U. A a. 896 (1840) . 


and a decree passed in accordance there- 
with. Mr. Gupta expressed his willing- 
ness to do so. Late in the afternoon on 
the 24th November, however, Messrs. 
Morgan & Co., solidtors for the Defen- 
dant Company, received a "letter from the 
Defendant refusing to agree to a settle- 
ment, and expressing a, desire that the 
suit should be fought out. On the 25th 
November Mi'. Gupta informed Mr. Sen 
in Court that the Defendant was not 
willing to accept the proposed terms of 
settlement. On the 3rd December the 
Plaintiff launched this motion that the 
settlement be recorded, and a decree pass- 
ed in accordance therewith. I am satis- 
fied on the affidavits, indeed it is not dis- 
puted!, that Mr. Gupta agreed to the above 
terms of settlement with Mr. Roy. Mr. 
Satish Chandra Bose, an assistant in 
Messrs. Morgan & (!o.’s office, however, 
stated in an affidavit (para. 5) that “ Mr. 
Gupta suggested Rs. 1,500, ^Mr Roy 
suggested Rs. 2,000 : then Mr. Sushil 
Sen suggested Rs. 1,750, upon which Mr. 
Gupta kept quiet. Mr. Gupta did imt 
exclude the possibility of the matter being 
re-opened should chents think otherwise, 
but he did not make it clear, but as is 
usual in such matters there was .iJwavs a 
mental reservation of reference to clients. 
On the 27th November 1921 Messrs. 
Morgan & Co. writing to Messrs. Dull .V, 
Sen, solicitors for the Plaintiff, stated that 
“ it’ was no doubt tacitly agreed between 
Counsel that the suit should be settles! on 
the terms mentioned, but there v^as al- 
ways a reservation of reference to clients. 
Admittedly, Mr. Gupta did not communi- 
cate either to Mr. Roy or to Mr. Sen the 
“ mental reservation ” which Mr. S. C. 
Bose stated was in Mr. Guptajs mind. 
On the contrary Mr. Gupta appeared to 
be giving his consent unreservedly to the 
proposed settlement, and, in my opinion, 
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the sanctity of contracts would be ip^afly 
imperiled if the Court wm to permit a 
person, acting under no mistake of fact 
and r. • misapprehension as to his capacity 
to contract and who to all intents and a})- 
pearances had entered into a contract, sub- 
sequently to re.sile therefrom by unfolding 
a mental reservation, of the existence of 
which no mention had been made at the. 
time when the contfact was entered into. 
To hold such a i)erson to the agreement 
which he had made is merely to apply the 
f'ommon law principle that a person’s in- 
tention is to be ascertained from his acts, 
and the Court is not concerned to enquire 
what the uncominunicated mental pro- 
cesses may have been which at the mate- 
rial time were exercising his mind. T 
hold. Ihcvcfore. that on the 21at Novem- 
ber counsel, puiporting to act on behalf 
of the jiarties, agreed to settle the suit. 
And upon the evidence I a.m further of 
opinion that the parties did not thereafter 
agree to treat the rompromise so entered 
into as cancelled or at an end. The ques- 
tion which I have to determine is whether 
the above agreement to settle the suit is 
binding u 2 X)n the parties. Now T am 
satisfied — indeed the Plaintiff does not I’on- 
tend to the contrary — that the Defendant 
Comjiany neither expressly authorised 
nor subsequently ratified the said agree- 
ment. If it had. done so the question of 
the extent of counsel’s authority would 
not have arisen, for the authority of Mr. 
Gupta and Mr. Koy to enter into the 
agreement would in that event have been 
derived from the' mandate which they had 
received from the parties, and the fact 
that they happened to be counsel would 
have leen immaterial. I have, therefore, 
to consider whether in the above circum- 
stances Mr. Eoy and Mr. Gupta as coun- 
sel were clothed with authority to biml 
tbeir clieuts by the compromise which 


they effected. In this judgment when 
using the term " counsel ” I intend to 
refer in India to advocates entitled to 
practise on the Original Side of the High 
Court, and I must not be taken to refer to 
vakils or attorneys, for with respect to 
their authority and position different con- 
siderations arise. Now, the position of 
counsel who are retained to act in a cause 
on l)elia.lf of clients is not always under- 
stood. It is of the utmost importance, 
however, to the community at large as 
well as to the legal profession that the re- 
lation of counsel to tbeir clients should 
be fully apjireciated : the more so inas- 
much as “ the old order changeth giving 
place to new,” and the roll of advocates 
entitled to practise on the Original Ride 
of the High Court, which hitherto has 
been confined to persons entille<l to prac- 
tise as barristers in England and Poland 
or as members of the Faculty of Advocates 
in Scotland has been enlarged so as to 
include under certain conditions vakils 
and atlorneys wjio have not necessaa’ily 
received any legal training in Great 
Britain or Ireland. Ji is essential, 
therefore, that the ^akils and attor- 
neys so admitted who are hound in all 
respects to conform to the practice ob- 
taining and are subject to the same ob- 
ligations and rules of professional etiquette 
as advocates, practising on the Original 
Side of the Court, should be under no 
misaiiprehension as to the lights and ob- 
ligations which attach to them as advo- 
cates of the High Court. Moreover, 
since the hearing of this motipn my 
learned brother Bepin Behary Ghose, 
sitting with Walmsley, on the Appellate 
Side of the Court, in Final Appeal 
No. 94 of 1924 and Miscellaneous Appeal 
No. 136 of 1924, passed the following ob- 
servations : ” Before dealing with the 

matters in controversy before 0^ I ■should 
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refer to the observations of the Subordi- 
nate Judge as to the application of the 
rule in England regarding the authority 
of counsel io compromise a case witliout 
reference to his client. He appears to 
have held that the comij^n law rule in 
England is applicable to this case and he 
refers to the cases of Strauss v. Francis 
(J) and Mathews v. Munster (.2). This 
is contested by the Aj»pellant. Even if 
this case exactly came under the rule in 
those cases I should be extremely reluc- 
tant to hold, unless compelled to do so by 
any binding authoiity, that a rule of 
practice in England which has its roots 
in different traditions and environments 
should be applied in this country, ])arti- 
cularly in the molfusil where people never 
heard of any such practice.” Afler 
citing a passage from the jiidgmeul ol 
Lord Halsbury, Jj. (I., in Neal v. 
Gurdun Lennox (d) lo which 1 shall here- 
after have occasion to refer, His Lordship 
added ‘‘ I need hardly say anything fur- 
ther on the point as learned Counsel for 
the Eespondent in his. careful argument 
did not rely upon the general authority 
of counsel to compromise the case.” 
Now, the above observations are obiter 
dicta, for in that case their Lordships 
held that in fact no concluded or valid 
agreement had been effected, but so ap- 
posite is the view which B. B. Gbose, J., 
expressed to the question which I have to 
determine on this motion that I feel con- 
strained to express my opinion as to whe- 
ther it is correct. With great respect I 
am unable to subscribe to the doctrine 
that the status of an advocate of the Cat- 
cotta High Court differs from that of a 
barrister in England. I apprehend that 
the rights, privileges and obligations of 

(l) L. R. 1 Q. B. 379 (1866). 

(S) SO Q. R, D. 14) (1887). 

(8) [1902] A. 0. 4B6 »i p. 469, 


an advocate of the Calcutta High Court 
are, and since its foundation have been, 
the saiue as those of counsel entitled to 
practise in what is now the High t’ourt of 
•Tustice in England.* The traditions and 
environment in which counsel in England 
carry on their practice to the honour of 
their profession long ago were implante<l 
in Imlia, and hawe ever been the ])ride and 
niainstay of the advocates of the Calcutta 
High (I'ouit. 1 should decline to enter- 
tain any suggestion that the future ad- 
vocates will not foster and maintain the 
tu’aditions which liitherto have obtained 
in the Calcutta Jligh Court, and 1 should 
disassociate myself from any attempt 
which Juiglit be made to detract from the 
[ftivileges of euimsel, or [o' limit the 
authority which attaches lo advocates of 
(he High (.'oiiit. Jti my opinion, the 
authority of advocates remains the same 
whetliier they appear as counsel in the 
High Court or in Courts^ subordinate 
thereto. The rights and obligations of 
counsel, in niy judgment, do not vary ac- 
cording to the Court in which they bapiien 
to be appearing, for the authority of 
counsel is derived not from the fact that 
they are appearing in any particular 
Oouirt, but from the status which tbiey 
acquire on being admitted to the roll of 
advocates. I am of opinion that where 
counsel appear in Courts other than the 
High Court they carry with them the 
traditions and privileges of their • profes- 
sion and the sanctions of their high call- 
ing. Now it is not unfrequently asserted 
that the relation of a client to his counsel 
is that of a principal to an ageni In 
truth, the relationship is of a very differ- 
ent nature. The authority of counsd is 
not in any sense iacidentd lo a conthract 
into which he has entered with his client. 
” Barristers,” wrote Sir William Blftck- 
stoae, ” may taka upon 'them ibe pro- 
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tection and defence of any suitors whe- 
thtt* Plaintiff or Defendant, who are 
thereftoe called their clients like -depen- 
dants upon the ancient Boman orators. 
Those indeed practised gratis, for honour 
msxely, or at most for the sake of gaining 
influence ; and so likewise it is established 
wHh us that a counsel can maintain no 
action for his fees, wiiiqh are given not 
as locatio vel conductio but iie quiddam 
honorarium; not as a salary or hire, but 
as a mere gratuity which a counsellor 
cannot demand witliout doing wrong to 
hie reputation.” In College v. Horn (4) 
Chief Justice Best said, ‘‘ I cannot allow 
that the counsel is the agent of the 
party.” In Swinfen v. Lord Chelmsford 
(5) Chief Baron Pollock observed that 
” we are of opinion that an advocate of 
the English Bar accepting a brief in the 
usual way undertakes a duty, but he does 
not enter into any contract or promise, ex- 
press br implied. Cases indeed occur 
where on an express promise (if he made 
one) he would be liable in assumpeit ; but 
we think that a barrister is to be con- 
sidered not as making a contract with his 
client, but as taking upon himself an office 
or duty, in the proper discharge of which 
not merely the client but the Court in 
which the duty is to be performed and 
the public at large have an interest.” 
And later — ” The conduct and control of 
the cause are necessarily left to counsel. 
If a party desires to retain the power of 
directing \x>unBel how the suit should be 
conducted he must agree with some coun- 
sel willing BO to bind himself. A coun^l 
is not subiect to an action for c^ing or 
net calling a particular witness or putting 
ot (Mhitting ,to put a particular question 
or fur hbnes^y taking a view of the case 

. . (4) 8 Bin«. lie at 121 (1836). . 

(6) B iftttdijioius aud S’oi;aian’« Vap, at p. BtO 

' ’ (ISBi)^-: ..... t . ■ . , 


which may turn out to be quite erroneous. 
If he were so liable counsel would perform 
their doty under the peril of an action by 
every disappointed and angry client.” 

Again — ‘ ‘ I tl^nk it right to express my 
own opinion that provided that an advo- 
cate acts honestly with a view to the in- 
terest of his client he is not responsible at 
.all in an action. It seems admitted on 
all bands that he is not responsible for 
ignorance of law or any mistake in fact or 
for being less eloquent or less astute than 
he was expected to be. According to my 
view of the law a barrister acting with 
perfect good faith, and with a single view 
to the interest of his client is not rCspon- 
.sible for any mistake or indiscretion or 
error of jiulgiuenl of any sort.” In 
Strauss v. Francis (I) .liistiee Blackburn, 
as be tlien was, stated the rule in memor- 
able words : Mr. Keuealy has ventured 
to suggest that the retainer of counsel in 
a cause simply implies the exercise of his 
jHjwer of argument and eloquence. But 
counsel have far higher attributes, name- 
ly, the exercise of ‘judgment and discretion 
on emergencies arising in the conduct of , 
a cause, and a client is guided in his selec- 
tion of counsel by bis reputation fof 
honour, skill and discretion. Few coun- 
sel, I hope, would accept a brief on the 
unworthy terms that he is simply to be 
the mouthpiece his client. Counsel, 
therefore, being ordinarily retained to 
conduct a cause without any limitation, 
the apparent authority with which he is 
clothed when he appears to conduct the 
cause is to do everything whidi, in thp 
exercise of his discretion, hh liiay ti&k 
best for the interests of his client in 1^. . 
conduct of the cause; and if within tbe 
limits of this apparent authority he enters 
into an agreement with the opposite 
counsel as to the CB.q«e. on nyery princi* 

«) L. g. I Q. ft 879 ' ■ ‘ 
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{de this agreement should be held bind* 
ing.” “ No counsel,” added Mellor, J., 
" oertainly no counsel, who values his 
character, would condescend to accept a 
brief in a cause on the terms which the 
Plaintiff’s counsel seems^Ho suggest, viz., 
without being allowed any discretion as 
to the mode of conducting the cause. And 
if a client were to attempt thus to fetter 
counsel, the only course is to return the 
brief.” In Hutchinson v. Stephens (6) 
Lord Langdaje, M. R., remarked: 

” With respect to the task which I may be 
considered to have imposed upon counsel I 
wish to observe that it arises from the con- 
fidence whicli long experience induces me 
to repose in them, and from a sense which 
I entertain of tlie truly honourable and 
important services which they constantly 
perform as minister of justice, acting in 
aid of the J udge before whom they prac- , 
tiso. No counsel supposes himself to be 
the mei'c advocate or agent of his client 
to gain a victory, if ho cun, oii a particu- 
lar occasion. Tbe zeal and the arguments 
of eveiy counsel knowing what is due to 
himself and bis honourable profession are 
qualified not only by considerations affect- 
ing his own character as a man of honour, 
experience and learning, but also by con- 
siderations affecting the general in- 
terest of justice. It is to these considertt- 
tions that I apply myself ; and I am far 
from thinking that any counsel who at- 
tends here w ill knowingly violate or silently 
permit to be violated any established rule 
of the Court, to promote the purpose of 
any client or refuse to afford me the as- 
sistanoe which I ask in these cases.” In 
Mdthewe v. Munster (2) Lord Basher 
laid down the rule as follows; — “This 
s^ate oi thinga raises the question of the 
relationship between Counsel and' bit 
( 2 ) S0.IQ. A-D. ui QK'n- 


client, which is somefimeB expressed as 
if it were that of {bgent and principal. 
Pot myself I do not adopt and never have 
adopted that phraseology, which seems to 
me to be misleading. No counsel can 
be advocate for any person against tbe 
will of such person, and as he cannot pul 
himself in that portion so he cannot 
continue in it after his authority is with- 
di'awn. But when the client has request- 
ed counsel to act as his advocate be has 
done something more, for he thereby 
represents to the other side that counsel 
is to act for him in the usual course, and 
he must be boUnd by that representa- 
tion so long as it continues, so that a 
secret withdrawal of authority unknown 
to the other side would not affect the ap- 
parent authority of counsel. The re- 
quest does not mean that counsel is to 
act in any other character than that of ad- 
vocate or to do any other act than such iis 
an advocate usually does. The duty of 
counsel is to advise his client out of Court 
and to act for him in Court, and until his 
authority is withdrawn he has, with re- 
gard to all matters that properly relate to 
the conduct of the case, unlimited power 
to do that which is best for liis client.” 
And Bowen, L, J., stateal that ‘‘ coun- 
sel is clothed by his retainer with com- 
plete authority over tbe suit, the mode of 
conducting it, and all that is incident to 
it, and this is understood by the Opposite 
Party.” It is, in my opinion, settled law 
that an advocate of the High Court in ^ihe 
course of conducting a cause is clothed 
with authority to compromise a suit in 
which he has been retained os counsel. 
In Nundo Lai Bose v, Nis^rmt Dasai (7), 
Maclean, C. J., obsei'ved thsft ' ” there 
cannot, I think, be anj Teaspheble doubt 
at the present day that .counsel possesses 
a genera^ . authority^ jMu-appprsajt author- 
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ify, which must be teken to contihtie 
until notice be given to the other side by 
the client that it has determined to settle 
and compromise the suit in which he is 
actually retained 0.R couusel, and in 
the exercise of his discretion to do 
that which he considers best for the 
interest of his client in the con- 
duct of the particular case in which 
he is BO retained.” [See also B. 
M. Sen ci Bros. v. Chunilal Dull U- (^/o. 
(8).] In my opinion, such a coin promise 
would be valid and binding upon the 
parties even although it had been effected 
contrary to the express instructions of the 
client, unless the prohibition had pre- 
viously been communicated to the other 
side. ^StTaus.q v. Francis (11, Mathews 
V. Munster (2), Walsh v. Roc (9) and 
Sh'epherd v. Robinson (19}.1 In some 
ca.ses in which the compromise of a suit 
has been effected by counsel in Court it 
has been held thiit the Court will not order 
a decree to be drawn up in accordance 
with the settlement, but will leave the 
party to enforce the agreement by filing a 
suit. [See Green v. Groclcctt (11) awl 
Richardson v. Eytor (12).] In my opi- 
nion, however, in India the Court in such 
cases ought not to put the parties to the 
expense of further litigation by bringing a 
separate suit upon the agreement, but in 
a proper case should exercise the powers 
which it possesses under Or. 23, r. 3. 
[Bee thf observations of Mathew, L. J.. 
in Neale Gordon Lennox (S)."] Again, 
there is authority to be found in support 
of the following propositions that until a 

(1) L. B. 1 Q. B. 379 aseS). 

(2) 25 Q. B, D. 141 0887). 

(8) [1908] A. 0. 466 at p. 469. 

(8) I. L.B. 61 Oal. 886 (1924). 

(9) 87 L. J. K. B.1620 (1918). 

aO) [1919] 1 E, B. 474. 

(11) 84 L. 3. (N.iS0 Bq. 606Kt866>» 

(12) 8 Dell. ttao. *0.79 (1862). 


consent order has been drawn up the 
party may under certain circumstances re- 
sile from an agreement to settle a suit to 
which he has assented, and that in res- 
pect of a compromise there is a difference 
between a con8e,nt order which is inter- 
locutory and one which is final. With all 
due deference T am unable to give my 
assent to eithei' of these propositions. In 
my opinion, in considering whether such 
a settlement has been arrived at as would 
justify the C!ourt in passing a decree 
under Or. 23, r. 3 the question as to which 
the Court has to be satisfied is not whe- 
ther the order was a final order, or a per- 
fected order, but whether it was an 
agreed order. But a litigant is not en- 
titled ex debito justitice to an order under 
Or. 23, r. 3, to a decree in a suit brought 
to enforce a compromise effected by 
counsel merely because the Court is satis- 
lied that counsel in bringing about the 
iiettlement possessed authority as counsel 
in that behalf. The duty of the Court in 
such circumstances is clearly, and to my 
mind conclu.sively„ laid down by the 
Ifouse of Lords in Neale v. Gordon Len- 
nox (3). With all due respect to Macardie, 
<1., I do not agree in thinking that this 
case ” is not a precedent of general ap- 
plication ” (Walsh v. Roe (9)]. In my 
opinion, all cases relating to the author- 
ity of counsel must now be read in the 
light of the judgment in that case. Lord 
Halsbury in stating what in his opinion 
is the duty of the Court in such circum- 
stances took the broad and common sense 
view which, if I may venture to say so, 
is invariably to be found in. the judicial 
utterances of that great Judge. His Lord- 
ship observed : ” My Lords, as I said, I 
will not ge through the cases, becanse io 
my mind tKere is a higher and much mere 

(8) [1902] A. 0, 466 at p. 469. 

(8) 6?L.J.S, B.5S0lttpk«6l(lM6). 
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important principle involved. The Court 
is asked for. its assistance, and I entirety 
repudiate the technical distinction between 
what is called an application for specific 
performance and an order to be made that 
such and such things should»b'e done ; the 
Court is asked for its assistance when 
this order is aske<l to be made and en- 
forced that the trial of the cause should 
not go on ; and to suggest to me that a 
Court of Justice is so far bound b.v the un- 
authorised act of learned counsel that it 
is depiived of its general authority over 
justice between the parties is, to my mind, 
the most extraordinary juoposition that I 
ever heard. That condition of things 
seems not to have been in the contempla- 
tion of the Court of Ap])eat. J will only 
say for myself that 1 should absolutely re- 
pudiate any such princi])le. Where the 
contract is something which the parties 
are themselves by law coiuf>etent to agree 
to, and where the contract has been made, 
I have nothing to say to the policy of law 
which prevents that contract being un- 
done ; the contract is by Jaw final and 
conclusive. But when two jnuiies seek 
as part of their airangeiucnt llie inter- 
vention of a Court of Justice to say that 
something shall or shall not be done, al- 
though one of the parties to it is clearly 
pot consenting to it, but has in the most 
distinct form said that the consent to re- 
fer, to take it from the jurisdiction of the 
ordinary tribunal, shall only be on certain 
terms, to say that any learned counsel 
can so far contradict what his client has 
said, and act without the authority of his 
client as to bini the Court itself, is a pro* 
pCNsitiop which I certainly will never 
assent to. But when I come to this 
and consider the quertion of what 
sh<mkL bo the position of the other party 
who has acted upon the apparent author- 
ity of conhiSel, /there are cases in which 


the Court undoubtedly, in tlie exercise of 
its discretion (and that, is the observation 
w'hich I intended to make), might well 
say, ‘ If it is only a question of money, 
if it is only a question jvhich costs will 
rectify, this matter can be put right by 
the payment of costs.’ That is one 
example. Or the position of the other 
party might have been totally altered ; 
for instance, I could* imagine a case to be 
so delayed that it made the statute of 
limitation to run so that there was no 
possibility of trying the action again ; and 
other cases might be put which would 
raise the question ol* the other party being 
put into such a. position by the unautho- 
rised act of counsel that one might well 
say, ‘ This is a case in which one of the 
two innocent ))arties must suffer; then 
the ])erson by the act of whose counsel 
(the counsel whom he is responsible for 
employing) the difficulty has been created 
must suffer; the position of the partie.s 
bas been totally altered by what Iras taken 
place and therefore we cannot interfere ’ ” 
[Neale v. Gordon Lennox (3)]. Whether 
or not the Court is satisfied that the sun 
ha.s been adjusted by a valid agreement or 
compromise which the Court is bound to 
enforce must depend u}X»n the circum- 
stances of each case. See Turvirall v. 
Bogle (13), Sunnfen v. Swinfen (14), 
Thomas v. Hewes (15), Holt v. Jesse 
(16), Harveij v. Croydon Union Sanitary 
Authority (17), Letois v. Lewis (18), Jung 
Bahadur Singh v. Sankar Hao (19)^/r»cfc- 
man v. Berens (20), Wilding v. Sanderson 

(3) [1902] A. 0. 466 at p. 4flB. 

(13) 4 RuBsell 142 (1827). 

(14) ;.20 Bev. 649 (1666). 

(16) ”2 0. a M. 618 (1884). 

(16) 3 Oh. D. 177 (1876). 

( 17 ) 28 Ohji D. 84*(il88a). 

(18) 46 Ch. D..a8l »mi. 

(19) I. L. B. 13 AH. 272 (I88(ni, 

(20) (16961 2 fffa. •6128. . 
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(21), Nando Lai Dose's case (22) and 
Shepherd v. Dobinson (10). In this case 
I am satisfied that Mr. Gnpta when he 
effected the settlement of the suit with 
Mr. Eoy was net labouring under any 
mistake of fact or any misapprehension as 
to the extent of his authority as counsel 
to compromise the suit on behalf of the 
Defendant Com]>any, and if this settle- 
ment had been arrived at or had been 
assented to in Coui't. T am of opinion tliat 
the Court ought to give the seal of its 
authority to tlie arrangement and to ))astf 
an order and decree as prayed. But it is 
urged on behalf of the Defendant Com- 
pany that tlie apparent authority of coun- 
sel who is retained to conduct a suit to 
bind his client by his admissions and acts 
is restricted to acts and admissions in 
Court or coram jtidice, and that such 
acts and admissions out of Court do nol 
bind the client unless in fact they are 
authori.sed by the client or bv- his agent 
duly aluthorised in that behalf. I have 
been unable to discover any direct autho- 
rity on this important question, but upon 
principle I am of opinion that this conten- 
tion which has been raised on behalf of 
the Defendant is sound. The duty of 
Counsel, as Lord Esher stated in Mathews 
V. Munster (2). is “ to advise his chent 
out of Court and to act for him in Court.’’ 
The nature of the duty which an advocate 
accepts by undertaking to appear for a 
client would seem to indicate that he is 
clothed with authority to bind his client 
only when he is in fact engaged in the 
actual management of the suit. (See 
Pollock and Maitland’s History of Eng- 
lish Tjflw, Vol. I, p. 211 H seq.). It is 
only because he is entrusted with the ac- 

t 

(3) 20 y. B, D. 141 at p. 143 (1887). 

(10) [1919] 1 K. B. 474. 

(21) [1897] 2 Oh. 687. 

(22) [1910] 2 K. B. 688. 


tual conduct of the suit that his discra* 
tion in the management thereof is to re- 
main unfettered. In contesiaiionc litis 
he is no more the agent of liis client or 
bound by his instructions than the master 
of a vessel ia the agent of the passengers 
w’hom he has undertaken to carry in his 
ship. Alike in the conduct of the suit 
and in the navigation of the vessel the 
person who has undertaken the duty must 
caiTy it out in reliance upon his own skill 
and judgment. In short, counsel’s autho- 
rity is commensurate w'ith his respon- 
sibility. But when he is not appearing 
in Court the reason for the unfettered dis- 
cretion w'hich counsel possefiises in Court 
no longer exi-sts. lie then “ advises, 
he does not “ act” for his client, and, 
in my opinion, a compromise effected by 
counsel out of Court and not assented to 
by the client is only binding upon the 
client if it is expressly authorised or sub- 
eequently i-atified by the client or by his 
agent authorised in that behalf. Three 
cases may be refeiTcd to in this connec- 
tion. In liiolMrson v. Pato (23), the De- 
fendant’s counsel haring obtained a rule 
nisi calling upon the Plaintiff to show 
cause why a judgment should not be en- 
tered as in case of a non-suit, the attorney 
for the Plaintiff met the Defendant’s 
counsel in the street, informed him that 
the Plaintiff was unwell and unable to 
give the necessary instructions for show- 
ing cause against the rule, and requested 
the Defendant’s counsel to postpmie 
bringing on the motion to make the rule 
absolute, which the latter consented to do 
upon being informed that counsel would 
be instructed to oppose the rule. Tindall, 
C. J., in giving judgment remarked ; ” I 
think that this rule ought to be discharg- 
ed. The grounds upon which. Ihis appli- 
cation is made are such as would place 

(23) 1 M. A G. 896 (1840). 
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counsel in a false position, and would be 
very injurious to the practicje of the Bar. 
The attorney admitted to prosecute or de- 
fend represents his client throughout the 
case, but a counsel represents his client 
only when speaking for him in Court. It 
would confuse the relative position of the 
two branches of tlie profession if we were 
to hold that a communication made by the 
counsel was to liave the same effect as a 
communication made to a pioceeding 
from the attorney.” In Green v. Croekelt 
(11) cogent evidence was adduced to prove 
that the agreement which had been effect- 
ed by counsel out of Court was in fact 
authorised by the client. ITie Lord 
Chancellor (Ijord Crauwoifli), however, 
while expressing no opinion as to whether 
an agreement could be enforced by a bill 
for specific iierformance, stated that ‘‘ the 
aiTangement so made could not be treat- 
ed as an agreement made in the cause or 
in Court.” The decision in this case as 
reported does not apiiear to be satisfac- 
tory or conclusive, for, having regard to 
the practice in Chancery non constat 
that the Court would have* granted the 
prayer in the petition even if the an-ange- 
ment had been arrived at in Court. The 
judgment of Walmsjey, J., in the case 
reported in 48 Irish Law Reports 53 
does not cany the matter any fur- 
ther, for the Court held that the 
counsel who settled the case did not 
purport to do so on their ow'n author- 
ity and that no agreement to settle the 
suit had in fact been concluded between 
the parties. Applying the rule which I 
have stated to the facts of this case it is 
common ground that the counsel who 
effected the settlement in the Bar Library 
did! Hot assent to the arrangement coram 
judtee, and as the Defendant Company, 
which neither expressly authorised nor 
(11) 84 L. J. (N. S.) Eq. 606 (1868). 
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lut^ed the arrangement, refuses to give 
its consent to the ternjs thereof, I hold 
tliat the compromise is not binding upon 
the parties, and I dismiss this application, 
but without costs. 

Messrs. Dull «£■ Sen, Solicitors for the 
Plaintiff. 

Messrs. Morgan di Co., Solicitors for 
the Defendanf.s. 

S. N. B. 

[CIVIL RBVISION&L JDRISDIOTION.] 
Rule No. 1082 of 1924. 
Gbeavcs, j. 

Chakra vAHTi, J. Gibindba Nath Rat, 
1924, Petitioner, 

Heard, > v, 

24, November. Kbdar Nath Bidtahta 
J udginent, and ors., Opposite Party. 

19, December. , 

CHvil Procedure Code (Act V oj 1908), seas. 78, 
6f% Or. 21 y n\ 8^y 85 — Rateable dUtrihutioHy appli~ 
caturti foVy made before balance of sale proceeds 
depositedy if made before “ assets receMd ” by Court 
— Soles in lots — Balance deposited for some before 
and others after application^ Applicants for erecu- 
tion m inferior CourtSy if entitled to participate in 
assets tcithout applicotw?i for execution in superior 
Covrt. 

Until the sale becomes a concluded 
transaction by deposit of the balance of 
the purchase money under Or. 31, r. 85 
of the Civil Procedure Code, there are no 
assets in the hands of the Court within 
the meaning of sec. 73 of the Code, and a 
decree-holder who has applied to the 
Court for execution before the balance is 
paid up is entitled to participate in the 
sale proceeds under that section. 

Where, therefore, properties^ being 
sold in lots, the balance of the pur- 
chase money was paid in Court qs regards 
some of the lots before but as regards the 
others after such application, the appli- 
cant would be entitled to participate in 
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the sale proceeds of the latter but not of 
the former lots. , 

RamjaS'AcarwaIiA ». Gimu Charan Skn 
(1) and Maharajah of Burdwan ’’• 
’Apurba Krishn^ Roy (-2) referred to. 

Holders of decrees of inferior Courts, 
whereof execution has been stopped bij 
the. superior Court under sec. 63 of the 
Code, are entitled to apply to the latter 
Court for rateable distribution under sec. 
63 read with sec. 73 of the Code without 
any further application. 

V . AHiXANDJiR (3), BEJOY SlNOli 
DoDHOBIA V . HI’KVM CHAND (5), 1]\11 

Bhaoat'c. Ananta Ram (6), Ramjas At'Ait- 
WALA V . Guru Charan Sen (1), Khibtina 
Kumar Ghosh c. I’asupati Banerjee (7) 
and Mondae & C!o. v. Fazul Eallajih'. 
(4) referred to. 

Tliis was a Rule {jranted on the 2Ctli 
August 1924 against an order ol' the Sub- 
ordinate Judge of Nadia (Osman Ali, 
Esq.), dated the 23rd August 1924. 

The facts of the case were as follows : — 

Certain properties belonging to the 
judgment-debtor Binodbehari Bagchi (Op. 
posite I'arty No. 9) w'ere attached at the 
instance of Opposite Party No. 1 Kedar 
Nath Bidyanta in Money Execution Case 
No. 17 of 1924 in the Court of the Sub- 
ordinate Jud.ge of Nadia. The properties 
were sold on 17th July 1924 in three lots. 
The first lot was sold for Rs. 283, the 
second for Ra. 125 and the third for 
Rs. 7(800. The whole of the purchase 
mone;)iof the first lot was deposited on the 
same day, bat Rs. 40 only in respect of tlie 
second and Rs. 2,000 in respect of the 
third lot. The purchaser of the third lot 

(1) 14 O. W. H. 396 (1909). 

(2) 16 C. W. N. 872 (1911). 

CS). I. E. R. tt Cal. 200 (1603). 

(4) I. L. R. 41 Oal. 826 (1914). 

(6) I. L. B. 29 Cal. 773 (1902). 

(0) 2 C, W. N. 126 (1897). 

(7) 26 C. W. N. 740 (1921). 


deposited the balance of Rs. 5,800 on the 
29th July, but the balance of the pur- 
chase money of the second lot (Rs. 85) 
was not deposited till the Ist August 
1924. 

Opposite Pprty No. 2, Rajlakshmi Lebi, 
had long before the 17th July, the date 
of the sale, applied for execution against 
the same judgment-debtor in Money Exe- 
cution Case No. 754 of 1924 in the Mun- 
sif’s Court at Nadia, and Opposite Party 
No. 4, Kalyayani Dcbi, in Money Execu- 
tion Case No. 101(5 of 1924 in the Munsif’s 
Court at Ranaghat. Opposite Parties 
Nos. 2 and 4 applied in Money Execution 
Case No. 17 of 1924 on the 7th July 1924 
for rateable distribution of the assets 1o 
1)0 realised in the last mentioned execu- 
tion case. 

Opposite Party No. .3, Rurajmohini Debi, 
hml pending E.'ceciition Case No. 1248 
of 1921 in the Mnnsif’s Court at Nadia 
from before the date of the sale. On the 
7th Jidy 1924, Opposite Party No. 3 ap- 
plied to the Munsif for rateable distribu- 
tion of the assyts realised in Money Exe- 
cution (’ase No. 17 of 1924. She made 
no application of any kind before the Sub- 
ordinate Judee. 

By an order passed *00 the 17th July 
1924 in Money Execution Case No. 17 of 
1924, the Subordinate Judge called for the 
records of Money Execution Cases 
Nos. 754 of 1924 and 1016 of 1924 in the 
Munsif’s Court at Nadia and Money Exe- 
cution Case No. 1248 of 1924 in the Court 
of the Munsif -&t Ranaghat for purposes of 
rateable distribution. 

The Petitioner Girindra Nath Ray and 
Opposite Party No. 8, Durgamoney Debi, 
obtained decrees against the same judg- 
ment-debtor on the 30th July 1924 and 
on the 31 st July 1924 applied to the Sub- 
ordinate Judge for execution and rateable 
distribution 'in Money Exeedtion Cases 
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Nos. 99 of 1924 and 98 of 1924 respec- 
tively. 

Opposite Parties Nos. 5, 6 and 7 had 
applications for execution [lending in the 
Subordinate Judge’s Court against the 
same judgment-debtor from before the 
sale of 17th July 1924. * 

Tie Opposite Party No. 1 at whose 
instance the sales took place objected to 
Opposite Parties Nos. 2, 3 and 4 parti- 
cipating in the sale proceeds on the ground 
that they had not applied for execution 
iu the Subordinate .liidge’s Court — 
OpiKisite Party No. 3 in particular not 
having even applied for rateable distribu- 
tion in that (hurt. He also opposed the 
Petitioner’s and Opposite J’arty No. 8’s 
application for rateable distribution on 
the ground that the sales hud been com- 
pleted and assets received befoi'e these 
persons had obtained their decrees and 
applied for execution. No question was 
raised as to the right of Oiiposite I’arties 
Nos. 5, 0 and 7 to rateable distribution. 

The Subordinate Judge held that the 
Opposite Pariies Nos. 2, 3 and 4 were en- 
titled to participate in {he sale proceeds 
under sec. 73, but the Petitioner and 
Opposite Party No. 8 were entitled to 
rateable distribution in respect only of the 
sum of Rs. 85, the balance of the de{X)sit 
in respect of the second lot of property 
sold on the 17th July — which alone was 
received in Court subsequent to their ap- 
plications for execution, the other amounts 
having been deposited in Court prior even 
to the date on which these [persons had' ob- 
tained their decrees. 

Petitioner^ Girindra Nath Ray moved 
the High Court against this order and ob- 
tained this Rule. 

Opposite Party No. 8’s application in 
atmilar terms which was moved later was 
directed to be heard along with the Rule. 

Babu Mritunjoy Chatterjee (w’ith Babu 


Pashupati Ghosc) appeared for the Peti- 
tioner. 

Babu Amarendra NMth Bosr appeared 
for the Opposite Party No. 8 and generally 
adopted the arguments addressed on be- 
half of the Petitioner. » 

Babu Nagcndra Noth Gho>ic apiiearcd 
for the Opposite Party No. 1 . 

Babu Biipcudra Kumar Mittcr appear- 
ed for the Opposite Parties Nos. 2 and 4. 

Babu Rodhaheundr. Pal a|)f)eared for the 
Oj)posite J’arty No. 3. 

Babus CItarii Chandra Bhuflacharya , 
Jatindra Mohan Ghnudhnnj, Bhupendra 
Kishore Bay and. Dharma Das Set for the 
other I’aities. 

The Ji’i)(i.Mi.AT OF THE Court was as 
follows : — 

CiiAKRAVARTr, .). - The Rule No. 1082 of 
1924 and the analogous applieation f)enil- 
ing in this Court, r,iise the (juestion as to 
the uistribiition ol the assets realised iu 
execution of a decree for riKMiey, by the 
Subordinate .ludge of Nadia in Exocntipn 
Case No. 17 of 1924. I'he pro|x;rtio.s of the 
judgment-debtor, who is 0])|K)sitc Party 
No. 9 in this Rule, were sold in three lots. 
Lot No. 3 Was sold for Ks. 283 on the 17th 
July 1924 and the whole of the purchase 
money was deposited on that very day. 
On the same day lot No. 4 was .sold for 
Rs. 125 out of which Rs. 40 only wa.s de- 
posited and lot No. 5 was sold for 
Rs. 7,800 out of which only Rs. 2,000 was 
paid on the date of sale. On the 29th 
July 1924 Rs. 5,800, the balance of the 
price of lot No. 5, was dejjosited and on the 
1st of August 1924, Rs. 85, the balance of 
the price of lot No. 4, w as deposited. Now 
the Petitioner in the Rule obtained his 
decree in the Court of the Subordinate 
Judge on the 30th July and made his ap- 
plication for rateable distribution on the 
31st July 1924. The applicant, in the ana- 
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logous petition, obtained Ills decree and 
made his application on the same day as 
the Petitioner in the Rule. Besides these 
two Petitioners, it appears that a decree 
was obtained by Opposite Party No. 2 and 
was executed in Execution C'ase No. 7ol 
of 1924 in the IMunsif’s 1st Court at 
Nadia, that Opposite Party No. 3 
also obtained a decree in the same 
Court and executed it , ( h’^xecution Case 
No. 1284) and that Opposite Party No. 1 
obtained a decree in the jMunsif’s Court at 
Ranaghat uhich was executed in Execu- 
tion Case No. 1016 of 1924. It appears 
that the records for cxecjution of all these 
three decrees passed by the INFunsifs were 
transferred to the Court of the Subordinate 
Judge, by an order of the Court on the 17th 
July 1924, after tlie decree-holders in 
Execution Cases Nos. 704 and lOlG had 
a])plied for ratt'alde distribution on the 7th 
and 4ih of dulv 1924 respectively. Kxe-‘ 
cution Case No. 12Jd was transferred along 
with the other two executions on the same 
day ; but, it aiipears, no specific applica- 
tjSpn for ‘rateable disiribuliori uas made 
liefore sucli transfer. I ought to have 
stated that all tlio three decree-holders 
holding decrees of the Munsifs’ Courts had 
attached the same ju’operties of the Cp- 
IKisite Party No. 9 in execution of their 
respective decrees, long hefoi’e their execu- 
tions were transferred to the Subordinate 
Judge’s Court. The Subordinate .lodge, 
before whom all lliese a])plications 
were mjde for ])articipation in the assets 
which were realised in the manner stated 
before, held that the Petitioners were en- 
titled to obtain rateable distribution only 
of the Slim of Rs. 85 which was deposited 
after they “liad obtained their decrees and 
made their application for rateable dis- 
tribution. A‘s to the holders of the three 
decrees of tlie Munsil’s Court by Opposite 
parties Nos. 2, 3 and 4, the learned Sub- 


ordinate Judge held that they w^ere en- 
titled to rateable distribution out of the 
entire sum realised after their decrees had 
been transfeired to the Court. Against 
this order tlie Rule now before us was ob- 
tained and the analogous petition filed and 
(he learned Vakil for the Petitioners con- 
tended that their clients w^ere entitled to 
rateable distribution of the whole of the 
sale [)rocee(l.s on tlie ground that the sale 
proceeds were not I’ealised until the last 
deposit was made. Their next contention 
was tliat at any rate their clients were 
entitled to rateable distribution out of 
J»s. ]25, tlie price realised for property 
No. 1, on the ground tliat until the sum 
of Us. 85 was deposited, the mere deixisit 
of the earnest money could not be held 
to he the assets of lot No. 4. Ijastly, it 
was contended that Opjiosite f^arties Nos. 
2, 3 and J were not entitled to rateable 
distribution as there wei’e no application 
lor execution made before the learned 
Subordinate Judge; and as regards one of 
ilie decree-holders, namely, the Opposite 
Party in No. .1248, there was no applica- 
tion for rateable Mistribution. As to the 
first ])oiiit it appears to us tliat there is no 
ground for this extreme contention; the 
properties were sold separately, their sale 
proceeds were realised separately and the 
sale of each lot W’as at any rate completed 
when the whole of the balance of the pur- 
chase money was deposited in Court. As 
to the second contention, it appears to us 
that it is sound. The point is covered 
by icxpre'ss authorities. The earliest of 
these is the case of Bamjas Agarwala v,. 
Guru Charon Sen (1), and the caae of 
Maharajah of Burdimn v. Apurba Krishna 
Hoy (2) also supports this view. The mere 
deposit of the earnest money cannot be 
said to be the assets realised by the salp 

(1) U 0. W. N. 396 (1009), 

(2) 15 C. W. N. 872 (1911), 
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until the balance of the purchase money 
is dSeposited and tlie sale becomes a con- 
cluded transaction. In this view we think 
that the Petitioner and tlie applicant in the 
analogous case are entitled to the rateable 
distribution out of Rs. 125ireali3ed for lot 
No. 4. The third point, namely, whether 
the holders of decrees of any inferior Court, 
the executions of whose decrees had been 
stayed by the superior Court under the 
provisions of sec. 03, are entitled to rate- 
able distribution of the assets realised by 
the superior Court under the provisions of 
sec. 63 read with sec, 73, C. P. 0. Asa 
matter of bare justice to tlic decree-holders 
of the inferior Courts, whose execution 
cases were stayed under the provisions of 
sec. 03, because the superior Court is the 
only Court which could realise assets, they 
are entitled to participate iu the assets as 
they were precluded on that ground from 
pursuing their own execution cases and 
bringing the pl'opcrties which tltey) had 
attached to sale. But the language of 
sec, 63 which is substantially the same as 
of sec. 285 of the old Opde and the pro- 
visions of sec. 73 which are substantially 
the same as the provisions of sec. 295 of 
the old Code have been construed different, 
ly and in consequence there is a divergence 
of judicial decisions on the iwint. The 
view, which has favoured the claim of the 
holders of the deci’ees of the inferior Courts, 
has in effect held that although the right to 
distribution arises out of the provisions of 
sec. 63, the distribution in effect is made 
under the provisions of sec. 73 or at any 
ilate on the pirinctiples laid down *i,n it. 
The divergence of views relates to three 
points : Firstly, whether sec. 63 does at all 
give any right to the holders of decrees of 
^e inferior Courts to claim satisfaction of 
their decrees out of the proceeds realised 
by the superior Court and whether the de- 
termination of such claim is contemplate*! 


by sec. 63 ; secondly, whotlier the holders 
of such decrees must .apply for execution 
of their decrees before the superior Court 
and also apply for rateable distribution 
to that Court before the,as8ets are realised 
as provided by sec. 73. The second point 
may be very shortly dealt with. If the 
holders of such decrees have no right or 
claim under sec. 63 and their only remedy 
is to apply under sec. 73, then it is quite 
clear that they must comply with the pro- 
visions of sec. 73 before they cap. claim 
benefits under that section. As to the first 
question, the real point is this ; — Do the 
provisions of sec. 63 which prevent the in- 
ferior Courts from executing their decrees 
and direct that the sale should be held by 
the superior Court, leave the holders of 
such decrees to the remedy of sec. 73 which 
is open to any decree-holder of any Court ; 
or does sec. 63 which provides for the 
methods for realisation of the assets by the 
superior Court give power to that Court 
to distribute the assets realised by the 
sale of the attached properties? It would 
seem unreasonable to suppose that sec. 63 
which imposes a bar against the holders of 
the decrees of the inferior Courts does not 
contemplate a method by which such 
decree-holders can ask the superior Court 
to give them their share of the assets re- 
alised by the sale of the properties which 
they had attached. This question arose in 
the case of Clark v. Alexander (3). It is 
a judgment of Mr. Justice Sale sitting on 
the Original Side and the learne<f Judge 
had long experience of the practice on the 
Original Side of the Court ; therefore his 
view on a matter of practice is of consider- 
able weight, the present question being 
really and ultimately a question of practice. 
The learned Judge at p..203 laid down the 
rule in these terms : — “ To give sec, 295 
the signification contended for by the 
(3j I. L. B, 21 Cal. 200 (1893)1 
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BlaintifE would in my opinion have the 
effect of altogether, nullifying sec. 286'. 
The duty of tlie superior Court under sec. 
285 is to consider and determine the 
rights of the atta^)ang creditors in all the 
cases to which that section applies whether 
they have applied to the superior Court or 
not. There is nothing in that section 
which requires that before an attaching 
ci'editor can have his claim determined he 
must obtain a transfer of the decree to the 
superior Court and apply to that Court for 
execution. If that were required it woull 
operate with great hardship in case of 
creditors for small amounts who had at- 
tached through the Small Cause Court, 
especially where the attached property was 
of small value. The extra expense that 
would be incurred by reason of the transfer 
to the superior Court and the re-attachment 
through that Court would in some cases- 
deprive the Small Cause Court creditors 
of all benefits arising under tbeir attach- 
ments and the result in those cases would 
be at the least the practical ])ostponement 
of the rights of sucli creditors to those of 
creditors for larger amounts who had at* 
tached through the superior Court. It 
certainly would be a remarkable result if 
where property is attached under sec. 285 
the superior Court while requiiod by that 
section to consider the rights of all attach- 
ing creditors irresjiective of the Courts by 
which the attachments were made, should 
at the same time be restricted so as to have 
no alternative but to apply the rule of ex- 
clusion contained in sec. 295 to all credi- 
tors except those who have applied to the 
superior Court pr ior to realisation andi So 
come strietly within the terms of that 
section. Such a result cannot have 
been intended and may be avoided if secs. 
286 and 296 be read together and- doe 
effect be given to each." The learned 
Judge then .considered all the authorities 


then available and referred to three cases 
of this Court. Apart from the previous 
authority it appears to us that the rea- 
sons upon which the rule is based are 
convincing unless there is anything in 
sec. 63 which, dearly debars the superior 
Court from doing what is manifest 
justice to the holder of decrees of inferior 
C'Ourts. There is no reason why this rule 
based upon long pratice should not be fol- 
lowed. Turning to sec. 63 of the Code 
the words " Court which shall receive or 
realise such property and shall determine 
any claim thereto and obiection to the 
attachment thereof shall be the Court of 
tlje highest grade. It would be putting 
a very narrow construction upon the 
words " shall determine any claim there- 
to," that is, to the property, to hold that 
they exclude the determination of the 
claim of the holders of the decrees 
of the inferior Court while providing 
that all the assets should go into 
the Jumds of the superior Court. It 
may be conceded that all claims com- 
ing under Or. ^21 , r. 60 whether made 
before the superior Court or the inferior 
Coiu-t should be determined by the former. 
The determination of the rights of tho 
decree-holders inter se is not in any way 
excluded, and for the reasons given by 
the learned Judge, wdiose words I have 
quoted above. I think that this practice is 
based upon consideration of justice and 
simplicity. This question is really more a 
matter of procedure and practice than of 
substantive right. The right of all the 
decsree-holders to a rateable distribution 
is undoubted, the only question is as to 
the procedure to be adopted!. In these 
matters uniformity is of great practical 
importance and when a practice has beea 
established itehould not be departed 
even if there may be some doubt as to 
its strict soundness. Sir Lat^nee 
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Jenkias in the ease of Mondal d Go, v. 
Fazul Eallahie (4) says : — “Uniformity 
on questions of procedure under the Code 
is of such importance that I think I 
ought to follow the decision.” This view 
of Mi*, Justice Sale was adopted, in the 
case of Bcjoy Singh Dudhuridfv. Hulcum 
Chand (5) by Mr. Justice Ghose sitting 
with Mr. Justice Brett, both of whom bad 
considerable experience in these matters. 
In that case the learned Subordinate Judge 
sent for the execution case from the Court 
of the Munsif and without further appli- 
cation made a rateable distribution 
amongst all the decree-holders including 
the decree-holder of his own Court. This 
was done under secs. 285 and 295 read 
together. A similar view \\as taken in 
the case of Har BhagaL v. Ananta Ram (6; 
by Mr. Justice O'Kinealy sitting with 
^Ir. Justice Kampini, both of whom had 
long experience of the practice of the Dis- 
trict Courts, and those learned Judges, 
even without refening to the earlier cases, 
took the same view. The only case in 
which a contra ly view was taken is the 
case of Ramjas Agancala v.'Guru Chatan 
Sen (1). In that case Mr. Justice 
Mookerjee and Mr. Justice Vincent held 
that the liiDldiers of decrees of inferior 
Courts were not entitled to participate in 
the sale proceeds unless they strictly 
complied with the provisions of sec. 295 
and the learned Judges further held that 
sec. 285 had no application to the ques- 
tion of determination of the rights of the 
decree-holders but that the word “ claim ” 
in sec. 285 was limited to the claim under 
sec. 278 of the old Code. The learned 
Judges there decided the case in the light 
of the authority of the case of Bejoy 

(1) 14 0. W. N. 396 (1909). 

(4) I. L. B. 41 Cal. 826 (1914). 

(6) I. L. E. 29 Cal. 773 (1902). 

(6) 2 C. W. N. 126 (1897). 


Singh Dudhuria v. Huhvm Chand (6), 
but did not follow the rule laiddovyn 
by Mr. Justice Ghose* that the Sub- 
ordinate Judge was right in making 
the distribution even in the absence of 
any application either for eKecution or for 
rateable distribution filed before the 
superior Court. Again the learned 
Judges w'ere not prepared to differ from 
the rule laid down by Mr. Justice Sale, 
but observed : “ That the whole question 
shall have to be reconsidered in a case in 
which the question arises in future.” 
The learned Judges observed as follows : 
“ But we need not express any opinion 
upon the question whether the decision in 
Clark V. Alexander (A) may or may not 
be justified on the grounds suggested, nor 
need we discuss whether that decision 
may not require reconsideration when 
another case precisely similar to it in 
fact arises.” The view of Mr. Justice 
Sale was, it appears, also followed in 
effect in the case of Krishna Kumar Ghosh 
V. Pasupati Banerjce (7) by Mr. Justice N. 
R. Chatterjea, s'itting with Mr. Justice 
Newbould. Although in that case their 
Lordships did not wish to differ from the 
case of Ramjas Agarwala v. Guru Charan 
Sen (1) the.y held that the decree-holder 
of the inferior Court in which the attach- 
ment w'as prior to the attachment made 
by the superior Court was entitled to 
rateable distribution although no applica- 
tion either for execution or for rateable 
distribution appears to have been made 
before the superior Court but not \n res- 
pect of the decree in which the attach- 
ment was subsequent. It is not neces- 
sary to discuss that distinction for the 
purpose of the present case. It is Enough 

(I) 14 C. W. N. 396 (1909). 

(3) I. L. B. 2 r Cal. 200 (1^93). 

I. L. B. 29 Cal. 773 (1902). 

(7) 26 C. W. N. 740 (1921). 


74 
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to pount out tha|t rateable distribution 
■was allowed to holders of decrees of the 
inferior Courts ’without any application 
specifically made under sec. 296. The 
demsion of Mr. Justice Sale is still good 
law and although attempts have been 
made to distinguish it, it has never 
been dissented from, much less overruled. 
On the whole, therefore, on a review of 
the decisions cited above we do not see 
any diflSculty in following the rule laid 
down by Mr. Justice Sale, and followed 
in the subsequent cases that the holders 
of the decrees of inferior Courts, whose 
execution had been stopped by the supe- 
rior Court under sec. 63, are entitled to 
rateable distribution under that section 
read with sec. 73 without any further ap- 
plications. The decrees of the in- 
ferior Courts were transferred to the 
superior Court to which applications for 
rateable distribution were made in wilt- 
ing in the Cases Nos. 764 and 1016. The 
rule laid down by Mr. Justice Sale was 
followed by Mr. Justice Ghose and Mr. 
Justice O’Kinealy, and it seems that no 
further application before the superior 
Court was thought necessary. 

In the result therefore we vary the order 
of the learned Subordinate Judge with re- 
spect to the sum of Es. 85 and the Peti- 
tioner is entitled to share in the rateable 
distribution not only of Es. 40 but also of 
Es. 125, the entire proceeds of the pro- 
perty No. 4. Under the circumstances we 
make no order as to costs. This judgment 
governs the application also. 

Greaves, J. — agree. 

N. G. 


PRIVY COUNCIL. 

[Appeal frox Tbk Jupicial Ookmibsiomeb 

OF OODH.] 

Lord Dunkdin. 1 Chardika Bakbsh 
Lord Oabsok. Sihgb and anr., 

SiR John Edok. Appellants, 

1924 ; u. 

Heard, 29, July. Madho Singb, 

Judgment, 2B, July. ^ Respondent. 

Wtlf, genuineneu of— No prohcUe taken out but 
'produced to obtain mutation of name*— WUl tub- 
ttantially repretenting testator'* withe*. 

The genuineness of. a Will, the terms of 
which appeared to he natural in the cir- 
cumstances, having come into question 
twenty-five years after its execution, it woe 
shown to have been produced for obtain- 
ing mutation of names shortly after the 
testator’s death and for a similar purpose 
on a later date. But it was never pro- 
duced for probate. The two attesting 
witnesses still living were both clear that 
the Will was really executed: that it re- 
presented what the testator wished and 
although he might not have understood 
some of the flowery expressions, he was yet 
perfectly competent to comprehend its 
simple provisions : 

Held — That the Will was properly up- 
held, and the mere fact that it was not 
produced for probate did not make any 
difference, as this is not often done. 

This was an appeal from a decree, dated 
the 13th December 1921, of the Court of 
thb Judicial! Commissioner of Oudh 
which reversed a decree, dated the 18tb 
May 1920, of the Subordinate Judge of 
Mohanlalganj, Lucknow. 

The suit was brought dh the 20th Nov- 
ember 1917 by the present Appellants for 
possession with mesne profits of the lands 
mentioned in the plaint. 

The lands were the property of Kirti 
Singh who died on the 22nd August 1896 
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leaving a widow and daughter, a son-in- 
law, the present Eespondent Madho 
Singh. 

By a Will, the validity of which was 
challenged in the suit, the property of the 
deceased was divided amon^ the above 
three persons in equal shares, and they ap- 
plied for and' obtained mutation of names 
on the 2lBt October 1895. 

The daughter of Kirti Singh died in 
1903 and his widow on the 10th January 
1910 executed a deed of gift of her ^rd 
share in her husband’s estate in favour of 
the Respondent. The widow died on the 
24th November 1915 and at the time of 
suit the Respondent was in sole posses- 
sion of the property. The second Appel- 
lant who claimed to be the nearest rever- 
sioner of Kirti Singh, together with the 
1st Appellant to whom he had assigned 
a part of his interest in the property, filed 
the suit and disputed the validity of the 
Will. The Subordinate Judge decreed 
the suit in favour of the Plaintiffs and held 
that the Will was not proved. 

That decision was reversed by the Ap- 
pellate Court and the present appeal was 
lodged by the Plaintiffs. 

Mr. Kenworthy Brown for (he Appel- 
lants. 

Messrs. Dunne, K, C. and Dube for the 
Respondent. 

Their Lobdships’ Judgment was deli- 
vered by 

Lobd Dunedin. — The only question in 
this case is whether a certain Will was 
really executed or not. This point is 
mootedi for t^e first time twenty-five 
years after the Will was executed, and 
that fact necessarily explains to a certain 
extent the paucity of evidence which is 
available as to the actual facts of execu- 
tion. The Will was witnessed by several 
persons; death has taken away all of 


them except two, but, as regards those 
two, they are both quite clear that the 
Will really was executed; that it repre- 
sented what the testator wished, and that 
he, although he might not have under- 
stood some of the flowefy expressions, 
was yet perfectly competent to compre- 
hend what, after all, were very simple 
provisions. 

The Will was produced at once ; it was 
not kept quiet; it was produced within if 
very short time for the practical purpose 
of having mutation made of names in the 
register. The same thing happened 
when there was another change, owing to 
a death, and, again, the Will was produced 
for the purpose of mutation of names. 

In those circumstances, what really is 
said against the Will? It is said, first of 
all, that it is of an unnatural character, 
because the eventual taker under the Will 
is only a son-in-law. Their Lordships, 
however, are inclined to agree with the 
view taken by the Appeal Couit/that, con- 
sidering that the reversioner was a person 
far off, a person as to whose own parti- 
cular identity there must have been some 
considerable amount of doubt, because the 
pedigree, at that time, had not been, so 
to say, cleared up, it was not unnatural 
that this man should wish that his son-in- 
law should succeed, and it was certainly 
most natural that he should make a Will, 
because, according to the custom of the 
^illage, if he allowed himself to die in- 
testate, his daughter, who was naturally 
the person whom he would have cared for 
most, would have been cut out altogether. 
It is also quite clear that not only his 
daughter, but also his w’idow, who under 
an intestacy would have been entitled to 
a life interest of the whole, both acquiesced 
in this Will and in proceedings being 
taken for mutation under its provisions. 

Then it is said that it is curious that 
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this man did not have any of the villapjera 
lit the place that he lived in for witnesses. 
Tlieir Lordships do not consider that that 
fact by itself is at all of sufficient w^eij?ht to 
■ get over the circumstances wliich they liave 
already mentioned. It really becomes 
rather a matter of speculation to settle who 
are most likely tb be taken as witnesses. 
The fact of the Will does not seem neces- 
sjirily to depend on'the exactitude of the 
^story that is told by the Defendant. Hie 
truth is that, if there were only the e\i- 
denoe of the Defendant, it might be said 
that it was obviously interested. Their 
Lordships are therefore inclined to discard 
the evidence of tlie Defendant as liable to 
be attacked upon the ground of interest* 
and because weight must be given to the 
fact that he certainly did, in the matter of 
the pedigree, seem to have shown himself 
a most unreliable fierson. But that does 
not affect the actual facts, which have 
been already stated. 

The only other ground is ihat the Will 
wa.s not produced for jirobate, hut those 
who are conversant with these matters say 
that that often is not done. 

On the whole their Tjordships do not see 
any reason why they should interfere with 
the judgment — which seems a very careful 
judgment — of the Court of Appeal, and 
they will humbly advise His Majesty to 
dismiss this appeal with costs. 

Solicitor : Mr. H. S. L. Polak for the 
Appellants. 

Sblicitors : Messrs. Barrow, Rogers dt 
Nevill for the Eespondent. 

G. D. M. 


PRIVY COUNCIL. 

[ArpBAL FROM Bombay.] 

Lord Shaw. 

Lord Blamesdurgh 

Mb. Ambkb Ali. ’ Mahombd Eabw- 

LoBD SALVySEN. 

X924 Appellant, 

Heard, 14 and 

15, February. ® 8 MA 1 L Allabakbia, 
Judgment, Respondent. 

13, March. , 

Compromise decree— Condition that Plaintiff 
shotdd pay a certain amount within given time to 
recover possession — Payment made in Court, if suffix 
dent— Right of mortgagee or vendee of Plaintiff 
to pay —Payment by mortgagee, v'ithdranm to defeat 
right of vendee from mortgagor — Condition, if 
fails and how it may he made good. 

I>y a ^jmpromisc decree Plaintiffs were 
to have ,v/> 'inoriths to pay a certain 
amount to Dcfenda^it and if payment was 
made wilhi)i that time Plaintiffs were to 
recover possession, otherwise the suit teas 
tif stand dismissed : 

Held — TJuit though payment might 
have been u/ude t^^ the Defendant in per- 
son, the coiidiiion was equally satisfied by 
payment in Courts which in the circum- 
stances teas the appropriate mode of satis- 
fying the condition. 

That a mortgagee from the Plaintiffs 
had an absolute right in the protection of 
hts own property to make the deposit and 
so prevent his security from becoming 
valueless. 

The deposit in this case made by the 
mortgagee within the allotted time was 
withdrawn by him with the object of de- 
feating the claims of owfc E under a con- 
tract of sale {which was specificcAly en- 
forced) 7nade by the mortgagor in his 
favour. 

Held — That the benefit of the deposit 
necessarily inured to all parties having an 
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interest in the enmtilion being performed. 
But the deposit having been withdrawn 
by the mortgagee, the only way to do 
justice between the parties was to allow 
E to make the deposit, .such deposit to be 
regarded as made within time, 

Esmail Allarakdia V. Dattatriya Kam 
Chandra (1) affirmed. 

Appeal from a jiul^meiit and decree oi 
the High Court of Judicature at Bombay, 
dated the ‘2'2nd September 1020, wliich set 
aside an order of the Subordinate Judge of 
Tliana, dated the .'5th October 1018. 

That order was made on an ajiplicalion 
by Dattatraya Gandhi for the return of 
money paid into Court by him to the credit 
of the Plaintiffs in suit No. •'57 of 1914 and 
a counter application by the lleapondcnt 
who opposed the withdrawal on the grotind 
that it could not he made in defeasance of 
his superior rights. The Subordinate , 
Judge sanctioned the v.itlidrawal of the 
money but his order was Hct aside by the 
High Court. 

'I’he property in suit originally belong- 
ed to a Mahommedan named llalabhai who 
died leaving as his heirs Ins widow Bami- 
hai, three sons and three daughters, all 
infants. Bantibai sold the jnoperty to a 
Marwari named Punamchand in 1907 and 
he in turn sold it to the present x^ppellanl 
in 1911. 

In 1914 Banemiya and! his .sister Putli- 
bai, the surviving children of Balabhai, 
brought a suit to recover fxissession of 
their sliare, i.e., 10/ 16th of the property 
on the ground that the sale by their mother 
to Punamchand was without legal neces- 
sity. That, contention was upheld by the 
trial Court and by the High Court on ap- 
peal, and a decree was passed on the 26tli 
February 1918, that the Plaintiffs should 
recover possession of the land in suit on 
payment to the present Appellant, w'ithin 
(1) 1. E. 4$ Bom. 9e7 (1920). 


6 months, of certain sums representing the 
amount by which the estate had benefited 
from the sale during their minority. 

Pending the decision of the Higli Courf 
Banemiya, on the ‘21st July lOb'), mort- 
gaged his own share ’to Dattatraya Ilaiu- 
cliandra Gandhi for Ra. 2,000 and he en- 
tered into the follcrwing transactions in 
regard to his own and his sister PutUhai’s 
shares, viz. : — • 

On l.'ith Seiitembei’ 1910 he sold a five 
annas share in the projierty (i.e., one-half 
of their interest) to Nani van Oandlii, a 
brother of Dattatraya : and 

On the 10th June 1918 Putlibni having 
died in the meantime, be contracted to sell 
to the present Respondent his remaining 
interest in the property and to obtain for 
him an assignment of Putlihai’s interest 
from her heirs. 

A decree for sf)ecific performance of 
this contract was obtained by the Respon- 
dent on the 10th October 1918. 

On the 8rd July 1918 NaVayun Gandhi 
transferred the five annas share wliich ho 
held to Molilal Ratansi, and on the .‘hd 
August 1918 Motilal and Dattatraya agreed 
to transfer all their lights in the projierty 
to the Respondent. 

On the ‘22nd August 1918 Banemiya 
had not made the payment stipulated for 
in the High Court decree of 26th Febru- 
ary 1918 and to prevent the decree from 
becoming inoperative a sum of Ea. 4,000 
wa.s paid into Court by Dattatraya. 

On the 3rd October 1918 Dattatraya’s 
mortgage was redeemed and bn the fol- 
lowing day he applied to withdraw the 
money in Coui t. 

This application was oppo^d by the 
Respondent who filed a counter applica- 
tion (the subject-matter the appeal) 
praying that he might be brought on to 
the record as a party to the execution pro- 
ceedings, and that Dattatraya should not 
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be allowed to withdraw the money in 
Court. 

He contended that the payment into 
(^onrt had fulfilled the condition of the 
decree of 26th February 1918 w^hich had 
been confirmed, and urged that the with- 
drawal of the money would nullify the de- 
cree and extinguish Banemiya’s rights 
which he had acquired. 

At the same time he 'offered either to 
pay the decretal amount to the Defendant 
Rahimtulla (the present Api»ellant) or to 
repay Dattatraya the amount of 
deposit. 

The Subordinate Judge by whom the 
applications were heard decided that 
Dattatraya was entitled to withdraw his 
deposit and made an order accordingly. 

From that order the Respondent ap- 
pealed to the High Court at Bombay and 
his appeal was heard by a Division Bench 
consisting of Macleod, C. J., and Faw- 
cett, J., who set aside the order of the 
Subordinate Judge aud gave the Res})on- 
dent liberty to deposit Rs. 4,000 in Court, 
such payment to be treated as made within 
the six months allowed by the dberee of 
the 26th February 1918. 

The report of the case in the High Court 
will be found in Esmail Allarakhia v. 
Dattatriya Ram Chandra (1). 

Sir G. Lowndes, K, C. and Mr, E, B, 
Raikes for the Appellant. — The decree of 
26th February 1918 really created an 
option under a diecree analogous to a de- 
cree in Si pre-emption suit. It declared 
that upod certain payment the Plaintiff 
should have certain rights. 

No payment w^as made by the Plaintiff 
under that^ decree. A payment was made 
into Court by a third party. 

No paymept was made to the Appellant 
nor was any payment ever accepted by 
him, 

(l) I. L. R. 45 Bom. 967 (1920). 


Moreover, the Rs. 4,000 paid into 
Court was paid by Dattatraya not by the 
Respondent. The latter is not entitled to 
derive any benefit from the payment 
which may prejudice the Appellant; nor 
can the Appellant be prejudiced by any 
interim alienation on the paii; of Banemiya. 

Sec. 52, Transfer of Pmperty Act, 1882. 

The High Court were in error in basing 
llieir decision on a comparison of equitable 
rights. No question of equity is involved. 

Messrs, A, M, Dunne ^ K, C. and Doug- 
las McNair for the Respondent. — Datta- 
iraya was entitled to pay the money into 
Court under sec. 47 of the Civil Procedure 
Code. 

[Lord BLANESBiTBCrii.— The High Court 
flecree suggests that the money should be 
l>aid to the Defendant, not into Court.] 

The method of payment was immaterial. 

Or. 21, r. 1 of the Civil Procedure Code, 
Act V of 1908, enables money payable 
under a decree to be paid into Court, andi 
that method was adopted here with notice 
to the Plaintiff and Defendant. 

By sec. 47 of the Civil Procedure Code 
of 1908 a representative of one of the 
parties to a suit may come in execution, 
and “ representative '' includes a mort- 
gagee or assignee. 

Civil Procedure Code, Or. 22, r. 10. 

Sheo Narain v. Chunni Lai (2), Madho 
Das V. Rarnji Patak (3), Badri Narain v. 
Jai Kishen Das (4) and Parammanda Das 
V. Mahabir Dossji (5), 

Once the money was paid in by Dattar 
traya, the Plaintiff had a vested interest 
which he transferred to the Respondent. 

Sir G. Lowndes, K, in reply 
Sec. 47 of the Civil Procedure Code only 
refers to a final decree. This was not a 

(2) I. L. R. 22 All. 243 (1900). 

(3) I. L. B. 16 All. 286, 291 (1894). 

(4) I. L. E. 36 All. 488 a804). 

(5) I. L. B. 20 Mad. 378 (^mh 
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final but a preliminary decree. Md. 
MasihuUah Khantx, Jarao Bai (6). 

The Respondent had only a contract for 
sale of a portion of the property. That 
did not give him a tangible interest in it 
so as to enable him to come in as a repre- 
sentative. 

See sec. 54, Transfer of Property Act, 
1882. 

Their Lobdships' Judgment uas deli- 
vered by 

LOBD S.ALVESEN. — This is an appeal 
from a decree of the High Court of Bom- 
bay of the 22nd September 1920, which 
set aside an order of the Subordinate Judge 
of Thana, datedi the 5th October 1918. 

The Appellant derives such title as he 
has to the property in dispute from the 
widow of Balabhai, a Mohammedan resi- 
dent in Bombay. When she sold the pro- 
perty, the widow professed' to act for her- 
self and as guardian of her minor children. 
The transaction was, however, challenged 
by Banemiya, the only son of Balabhai 
then surviving, and by others represent- 
ing the rest of the family,, by a suit raised 
in 1914 in the Thana Court, in which 
they claimed that the sale by the widbvv 
should be set aside in so far as the shares 
of the son and daughters were concerned. 
In that suit, which ultimately came to de- 
pend before the High Court of Bombay, 
Banemiya andl his co-Plaintiffs, on the 
26tb February 1918, obtained a decree 
against the Appellant which is thus ex- 
pressed : — 

“ The Plaintiffs will have, six months 
within which to pay their share, i.e., 
JlB^ldth of the Rs. 1,250 and the Rs. 1,200, 
added inferest as directed in the lower 
tod«ment.” . 

** « within six months the Plamtifis pay 
the ^ums due from them they are to re- 
cover possession of the land in suit. But 
if within that time the Plaintiffs do not pay 
(6) 1, L. B. 87 All. 886 (1916). 


the sums due from them then the suit tti 
stand dismissed with costs” 

Prior to the date of this decree Bane- 
miya had, on the 2l8t July 1915, mort- 
gaged his share of the property to one, 
Dattatraya R. Gandhi, 'for Rs. 2,000. On 
the 15th September 1916, he had) sold a 
5 annas share to Narayan, a brother of 
Gandhi, who in turn transferred it 
to one Motilal* Ratansi. Subsequent 
to the decree Banemiya contracted, 
on the 10th June 1918, to sell to 
the Respondent all his remaining in- 
terest in the pro})erty and undertook 
to o1)tain an assignment in his favour of 
the right, title and interest of the heirs of 
his sister who had died. By these tran- 
sactions Banemiya, for himself and the 
other Plaintiffs (assuming he was autho- 
rised to act for them), deprived himself of 
all interest in the conditional decree of 
“the 26th February 1918. In these cir- 
cumstances the mortgagee, Dattatraya R. 
Gandhi, realising that the secuVity which 
he held over the property would! become 
valueless if the condition specified in the 
decree was not purified, on the 22nd 
August 1918, or four days before the money 
fell to be paid, presented an application in 
which on the nanutive that Banemiya 
had failed to pay the sum required and 
that he estimated the sum at less than 
Rs. 4,000, prayed that the said amount 
might be ordtered to be received for pay- 
ment to the Appellant according to the 
High Court decree and paid to hinl. The 
money wae duly deposited in Cobrt and a 
notice to this effect was signed! by Mr, R. 
B. Gogte, Sub- Judge. 

No question bos been raised* as to the 
sufficiency of the amount to satisfy the 
Appellant’s claim nor is it open to doubt 
that the Appellant would have been en- 
titled to uplift the whole sum of Rs. 4,000 
or as much of it as represented the 
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Rs, 1,250 and Ks. 1,200 with ad!ded in- 
terest which formed a first charge on tlie 
shares of Banemiya and his sister. 

The Appellant, however, made no ap- 
plication for payment to him of the sum 
deposited. Instead of doing bo he enter- 
ed into an agreement, dated the 3rd Octo- 
ber 1918, with the t\t’o brothers Gandhi, 
the substance of which was that in con- 
sideration of Ks. 5,000 paid l)y the Appel- 
lant to them, they agreed 1o withdraw the 
application under which the Its. 4,000 had 
been deposited and to claim the return of 
the said sum to tlie de]>ositor. In terms 
of this agreement, an application in ilie 
name of Gandhi was duly lodged on Ith. 
October 1918 in the Court of the First 
Class Sub-Judge at Thaua. The appli- 
cant prayed for the return of the deposit 
made by him on the ostensible ground 
that as the amount of his mortgage had 
been repaid there was now’ no possibility 
of his being involved in loss. The appli- 
cation was opposed by the Respondent . 
He maintained that the payment made by 
Gandhi had fulfilled the condition in the 
decree, and offered to pay the amount of 
Rs. 4,000 to the Appellant on the footing 
that such payment should be treated as 
equivalent to the payment made by 
Gandhi. The Sub-Judge overruled the Re.s- 
pondent’s contentions and allowed Gandhi 
to take back the money and it was, in 
fact, uplifted by him. The Respondent 
thereupon appealed to the High Court, 
which' set aside the order granting leave 
to Gandhi to take back his money and 
allowed Respondent an opportunity of 
paying the money within a specified short 
period, sveh payment to be treated as 
within the period of six months allowed 
by the decree of the ‘26th February 1916. 

Various contentions w'ere put forward 
by the Appellant in support of his appeal 
from this order ; (1) He contended that on 


a sound construction of the decree the sura 
that was provided to be paid by the Plain- 
tiffs in that suit fell to be paid to tlie Ap- 
pellant and that a deposit in Court didi 
not satisfy the condition in the decree. 
Their Lordships are clearly of opinion 
that while the condition would have been 
satisfied by a payment to the Appellant 
in person, which he accepted, it was 
equally satisfied by a payment into Court, 
and that the latter was, in the circum- 
stances, the appropriate mode of satisfy- 
ing the condition. (’2) It was contended 
that a deposit made by anollier than a 
party to the suit did not .satisfy the condi- 
tion, and that the mortgagee, who was not 
a party, had no right in a question with 
the .Appellant to make the deposit. Their 
Ijordships agree with the learned Judges 
of the High Court in rejecting this argu- 
ment foi’ the reasons they state. They 
are further of opinion that the mortgagee 
had an absolute riglit in the protection of 
hi,s own property to make the deposit and 
so prevent his security from becoming 
valueless. To the o.\tont of the yalue of 
liis mortgage granted hy the Claiiitiffs in 
his favour he had acquired their rights, 
and the mortgage deed expressly autho- 
rises him to charge on tlie mortgaged pro- 
perty any expenses wJiich the mortgagee 
might he required to make for his protec- 
tion. 

(3) Lastly, it was contended that tb® 
niortgagee had an absolute right to with- 
draw the deposit. If no other interests 
were in question but those of the mort- 
gagee andi the Appellant this would no 
doubt have been the case. But it i niini|||^^ 
he overlooked that the real object ilBj| 
application for the withdrawal Wttm M 
feat the claims of the Respondfefit ’irho, 
was the only other per 80 H*that had arT in- 
terest in the condition expressed, in the 
decree being satisfied. Their Lordships 
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tbinlr that the henefiS of the deposit having 
been made before the expity of the time 
limit necessarily inured to all parties 
having an interest in the condition being 
purified. The legitimate interest of the 
Appellant was to oblnin payment of the 
sums to which he was preferably entitled 
and this was secured to him by the dtepoait. 
Just as the Plaintiffs’ suit would have 
stood dismissed if the deposit had not been 
made, so equally the decree provided that 
if the sums in question were paid the 
Plaintiffs were to recover possession of the 
land in suit. The Respondent in virtue 
of the agreement of the 10th June 1918, 
of which he subsequently obtained a decree 
of speciflfc implement, is now in right of 
this decree and entitled to enforce it 
against the Appellant. As, however, the 
money deposited by Dattatraya had been 
actually uplifted by him before the order 
of the High Court was made, the condi- 
tion which the Court imposed on the Res- 
pondent appeared to be the only method 
by which the position which had! been in- 
verted by the Appellant’s action could be 
restored so as to do justice between the 
parties. Their Lordships are accordingly 
of opinion that the decision of the High 
Court was right and they will humbly ad- 
vise His Majesty that the appeal should 
be dismissed with costs. 

Solicitors : Messrs. T. L. Wilson dt Co. 
for the Appellant 

Solicitors : Messrs. Ashurst Morris Crisp 
dk Co, for the Respondent. 

G. D. U. 


Robindba Natu Dott, 
^ Plaintiff, 

V. 

Abdul ahad & Co., 

* Defendant. 


[OftDlMART ORIGINAL CIVIL JURISDICTION.] 
Suit No. 826 ov 1925. 

C. 0. GaoBE, J. 

1925, 

Heard, 

25, March. 

Judgment, 

26, March. 

Linutation— Summary suits under Or. 37 of 

Ciml Procedure Code (Act V of lS08)~Limitatioti 
Act (IX of 1908), Art. f>— Such suits, if may he 
admitted after C months from the cause of action — 
Civil Procedure Code, sec. 1S8 (2) (f;. 

In an application for the admission 
under Or. 37 of the Civil Procedure Coda 
of a plaint in a suit on a promissory note, 
the Master, refused to admit the plaint as 
the suit was not brouyht within 0 months 
from the elate when the debt became pay- 
able: 

• Ordered — That the plaint be admitted, 
as suits under Or. 37 are not governed by 
Art. 5 of the Limitation Act. > 

The facts of the case will appear from 
the judgment. 

Mr. P, G. Basu, Counsel, for the Plain- 
tiff. 

The Judgment ok the Court was as 
follows : — 

0. 0. Ghose, J. — In this matter a point 
of some novelty has arisen. Mr. P. C. 
Basu, counsel on behalf of Bobindra Nath 
Dutt, applies for admission of the plaint 
under Or. 37 of the Civil Procedure Code, 
the suit being one purporting to be laid 
under Or. 37 of the Code of Civil Proce- 
dure. 

The cause of action has arisen on non- 
payment of principal and intwest dine on 
a promissory note executed by the Defen- 
dant so far back as the 29tif July 1922. 
The executant of the promissory note 
undertook to repay the principal with in- 
ierest at the TRte of 12 per cent, per 

75 
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annum on demand. The Master, before 
whom the plaint was presented in the first 
instance, refused to admit it as a plaint 
under Or. 37 on the ground that the suit 
has not been brought within 6 months 
from the date when the debt became due 
and payable and he , accordingly held that 
the plaint would not be admitted. As I 
understand the matter^ the Master raised 
no objection to the admission of the plaint 
as a suit brought in the ordinary manner 
on the negotiable instniment, the period 
of limitation in respecl of which is three 
years. 

Mr. Basu urges that the suit should! he 
treated as one under Or. 37 of the Code of 
Civil Procedure and he argues in the fol- 
lowing manner. He says that under Art. 5 
of the Limitation Act of 1877 the period of 
limitation in respect of suits under Chap. 
XXXIX of the Code of Civil Procedure, 
1882 (which corresponds to Or. 37 of the 
present Code of Civil Procedure) was six 
months from the date on which the debt 
became due and payable but that there 
has been a material alteration in the 
language of Art. 5 of the present Limita- 
tion Act and that the effect of the altera- 
tion is that the period of six months pres- 
cribed therein is applicable now only to 
suits instituted under the summary proce- 
dure referred to in sec. 128 (2) if) of the 
present C^ode of Civil Procedure and can- 
not be madie applicable to suits under Or. 
37. In other words, Mr. Basu’s conten- 
tion is that the period of limitation under 
the old Ijimitation Act in respect of suits 
coming within the category of suits re- 
ferred to under Or. 37 of the Code has now' 
been done> away with and! at present there 
being no other article in the Limitation 
Act specially applicable to suits under Or. 
37, suits under Or. 37 must now be taken 
to be covered by the ordinary period of 
limitation, viz., a period of three ydhrs. 


As I have said the point is of considlerable 
novelty and although the Limitation Act 
was passed at the same time as the pre- 
sent Code of Civil Procedure and although 
as far as I am aware it has never been sug- 
gested up to the present moment that the 
limitation in respect of suits under Or. -37 
of the Code of Civil Procedure is other than 
six months it is clearly incumbent upon 
me to examine Mr. Basu’s contention 
having regard to the changes made in the 
Limitation Act. 

Sec. 128 of the Code of Civil Procedure 
which relates to rules which may be made 
l)y the High Courts in respect of matters 
therein set forth occurs in Part X of the 
('ode .and the first section in thabpart, viz . , 
sec. 121, enacts that the rules in the first 
schedule shall have effect as if enacted in 
the body of this Code until annulled or 
altered in accordance with the provisions 
of this part. It would therefore seem to 
follow primd facie that the rules made 
under sec. 128 of the Code of Civil Proce- 
dure could only refer to amendments of 
the First Schedule to the Code and in parti- 
cular to rules in respect of certain matters 
therein set forth. It would seem to fol- 
low further that rules made undei' sec. 128 
(2) if) of the Code of Civil Procedure can- 
not have reference to suits referred to in 
r. 2 of Or. 37 in respect of which rules for 
summary procedure have been made by 
the legislature itself and in respect of which 
no rules have been made by the High 
Courts under the rule-making power vested 
in them. That being so, in my opinion, 
subject to what may be urged by 
fendant when he appears in this aaife, 

5 of the present Limitation A«^«Ni|p|lot 
refer to suits under Or. 37 of the 
Civil Procedure.' It seems to me, how- 
ever. that it was the intention of the 
legislature when they amended* Art. t 
the Limitation Act to prescribe #pesriod 
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of limitation of six months to all summary 
suitalliut that the«>intention of the legisla- 
ture has not been expressed in clear and 
apt words in Art. 5 of the present Limi- 
tation Act, with the result that strictly 
speaking and subject to what I hear fur- 
ther in the course of this suit, suits under 

0 

Or. 37 are not now governed by Art. 
6 of the present Limitation Act. I am, 
therefore, compelled to say that I have no 
other alternative but to admit this plaint 
under Or. 37 of the Code of Civil Proce- 
dture. The plaint will, therefore, be ad- 
mitted. I think the matter requires 
serious consideration by the legislature and 
I have been just now informed that the 
matter is awaiting consideration by the 
legislature. 

The Plaintiff must pay liia own costs 
of this application. 

Babu Ratindra Nath Dull, Solicitor for 
the Plaintiff' 

P. D. 

[CIVIL REV (SIGNAL JURISDICTION.] 
Ref. No. 10 of 1924. 

' Nibual Kumar Simgh 
Greaves, J. Nowlaksba, Applicant, 

Mukbbji, J. V. 

1925, ’ Tbe Secbetahy of 

26, January. State fob India in 

Council. 

Inemm Tax Act (XI of 10SS),iecs — 

Income Tax Officer not satisfied with return and 
documents produced hy assessee, if bound to give 
notice to him to adduce further evidence— Provision, 
if mandatory or directory— Notice, if should specify 
points. 

If tih)e Income Tax Officer is not satis- 
fied with the, return submitted under sec. 

he is bound under sec. 23 (2) of the In- 
ooiiee Tem Act to serve upon the person who 
mhde- the return a notice requiring him on 
a da^tto be spebified -to produce, evidence to 
_^jntppjirtihiatMr»M 


Per Greaves, J. — Such notice may be 
waived. 

Per Mukerji, J. — The prooisions of sub- 
sec. (2) to sec. 23 of the Act are mandatory. 

Secs. 22 and 23 of the Act read together 
appear to be intended ^ to give to the 
assessee two opportunities of supporting 
the return he has submitted. 

9 

Per GB.EAVES, J. — Sec. 23 (2) does not 
impose upon the Income Tax Officer any 
obligation to directly specify the points 
upon which evidence is to be given. It is 
a sufficient compliance with the provisions 
of the section if he gives notice to attend 
or notice to produce evidence in general 
terms. 

Per Mukeuji, J. — The notice under see. 
23 (2) should, if possible, specify the 
points upon which the assessee h.as to pro- 
duce evidence. 

, This was a Reference jnade by the Com- 
missioner of Income Tax, Pengul, under 
sec. 06 (3) of the Indian Incopio Tax Act 
(XI of 1922) stating certain questions of 
law to the High Court for opinion. 

The Respondent, Nirmal Kumar Singh 
Nowlaksha, who resided at Azimgunge, 
Murshidiabad, carried on business in 
various commodities in six different 
places in Bengal and Behar. In pur- 
suance of a notice issued by the Income 
Tax Officer of Murshidabad, he filed his 
return of income for 1922-1923, produced 
his accounts in support thereof, and fur- 
nished an abstract statement of profit 
and loss for reference, if necessary. For 
the purpose of computing the 'profits of 
the business, the Income Tax Officer 
accepted tbe total amounts of receipts 
under different heads shown ii^ the state- 
ment, but in dealing with the expendi- 
ture incurred for earning thp profits, he, 
in disregard of the .original. accounts, as 
also of the statom.eut compiled therefrom. 
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is alleged to have adopted an arbitrary 
method and allowed deduction by mere 
guesvS, thereby totally rejecting the debit 
side of the accomiM. As a result of such 
calculations, the Income T!ax Officer 
assessed the Kespondent with an income 
of lis. 1,02,236 sfnd fixed the amount of 
income-tax and super-tax payable by the 
Kespondbnt at Es. 12,919. 

Against this assessment the Kespondent 
preferred an appeal to the Assistant Com- 
missioner who, however, dismissed the 
appeal. Thereupon, the Respondent 
asked the Commissioner of Income Tax, 
Bengal, to .submit certain questions aris- 
ing out of the case for the opinion of tlie 
High Court under sec. 06 (S) of the Act , 
but the Ciommissioner refused to submit 
sucli a case for reference, holding tliat no 
question of law arose. 

Thereafter, tlie ltes|)ondent obtained a 
rule from the High Court which was 
made absolute, and tlieii' Lordships (Mr. 
Justice iSuhrawardy and Mr. Justice 
Chhkravarti) held tliat the questions of 
law raised’ by the Kesjxmdent challengeil 
‘ ‘ the very foundation of the assessment 
and they “ arose upon the proceedings 
adopted in the case,” and dij-ected 
the Commissioner to refer the two follow- 
ing questions for the opinion of the High 
Court : (1) Is it legal to make an 
arbitrai 7 assessment in cases when a re- 
turn Avas duly submitted, without giving 
a notice in terms of sec. 23 (3) of the 
Act for producing evidence ; and (2) ha<l 
the Income Tax Officer jurisdiction to 
make an assessment in the way it was 
done, ’vithout serving a notice under 
sec. 2.3 (2) after a return had been made? 
[Vide l^innal Kumar Sivghl Nowlaksha 
v. The Coniinmioner of Income T^x, 
Bengal (1).]^ 

The Commissioner of Incoine Tax, in 

0) 29 C. W. N. 28 (1924). 
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mahiug the reference, stilted that tUs 
answers were in the imgSrtive, aniilB^ihat 
it was true that no such notice as re- 
quired under sec. 23 (3) was served. 
But as the assessee produced his accounts 
along with his return of income, which 
were examined for two days by the In- 
come Tax officer, in his opinion there 
had been a ” technical non-compliance ”* 
Avith the provision of the law and this 
should not be held to invalidate the 
assessment. 

Babu Sureuclra Nalh Guha and M. 
Kurudditi Ahmed for the Government 
contended that the assessee had Avaiv- 
ed notice by his eondiict and there had 
been a substantial coiujdiance with the 
law. 

Jlabiis Tarak dhaiidra (Jliakravurlij 
and I’rafulla (Ihuiidru Chakravarig for 
the .\pplicant submitted that the provi- 
sions of sec. 23 (3) were mandatory, and 
tlie Income Tax Officer was bound to 
serve a notice requiring the assessee to 
produce evidence on ” special jioints ” to 
be stated by the officer if the latter bad 
reason to believe that a I'eturu was either 
mcorreet or incoihplete. The Income Tax 
Officer had jurisdiction to make an arbi- 
trary asse.ssment under cl. (4) of sec. 23 
if tlie assessee either failed to make a 
return or failed to comply with the terms 
of any notice either for production of evi- 
dence generally or on ” special iioints.” 
As there was no suoJi notice given and, 
consequeiitlv, no default on the part of 
the assessee, the aesessmeiit was illegal- 

The Judgment of the Court was as 
follows:— , .2 

GEEAvp8, J. — This is a Reference jpa^: 
to us by the Commissioner of Jnej;)p|eJ^x 
in accordance with a p^eyioqa 
this Court. The ^spop^t wafi jM |kd , 
upon by the Income Ta^ Q^cai: . 
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Blndabad to forward a return under the 
previous of 8ec#22 of Act XI of 1922. 
Considerable delay occurred in furnishing 
the return and extensions of time were 
granted on several occasions. Ultimately, 
on the 11th October the return was filed 
and so far as I have been ab^e to ascertain 
this return which was filed by the 
gomosthas or servants of the Respondent 
was examined on the 12th and the 13th of 
October in the presence of the gomosthas. 
On the 13th of October an assessment was 
made upon the Respondent. It appears 
that the Respondent’s reiurn of the profits 
of his six businesses w^as accepledi, but that 
the Income Tax Officer refused to accept 
tlie deductions which tlic Respondent 
souiihl to make in resj)ect ol tlic expenses 
of liis business and nia<le a percentage de^ 
duction from the piotils to represent the 
legitimate deductions for expeiKlituie in- 
curred and we arc told that tliis percent- 
age was calculated without any relation to 
tile actual fads of the expenditure in- 
curred. An appeal was jiroseiited against 
the assessment to the Assistant Commis- 
sioner of Income Tax of the Burdwan 

# 

Bauge and he uphold the assesBinunt and 
the Commissioner refused to make a re- 
ference. An application was accordingly 
madte to this Court and the Commissioner 
was directed to make the reference which 
is now before us. It is now necessary to 
turn to the provisions of the Act. Sec. 
of the Income Tax Act ]novides that if the 
Income Tax Officer has reason to believe 
that the return made under sec. 'I'l is in- 
correct or incomplete he shall serve on the 
person who made the return a notice re- 
quiring on jb day B}>ecilied therein 
eitl^CH: tb attend! at the olbce of the Income 
Tax Ofi^per or produce or cause to be pro- 
duced at thp any evidence on which 
raliep ip support of the return. 

T^) proytdes that on the data 
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specified in the notice the Income Tax 
Officer after hearing such evidenc>e as the 
assessee may produce and any other evi- 
dence which he may lequiro on 8^)eeilied 
l)oints shall by an order in wi lting assess 
and determine the suip payable on the 
basis of such assessment. Sub-sec. (1) 
provides for cases in which there is a 
failure to make a return under sec. or 
failure to comply with the notice issued 
under sub-sec. (4) ol sec. 22. The sub-sec- 
tion further deals with a failure to comply 
with all tJie terms of a notice issued under 
•sub-sec, (/?) of sec. 23. There is no doubt 
that if the Income Tax Officer is not satis- 
fied w'ith the return lie is bound to serve 
the notice siiecifieJ in sub-sec. (2). In the 
present case no sueli notice was served, 
but I think that the notice was waived. 
'I'lie retiirn was made in person, as 1 have 
already stated, on the IJtb of October and 
it was examined on the 12tli and the .I3tli of 
October in the presence of tlie servants of 
the assessee. 1 cannot conceive that there 
\ias not considerable discussion at any 
rate with regard to the items ^vhich were 
disallowed and it must be that arguments 
were urged and reasons adduced by the 
servants of the assessee as to what items 
of expenditure should have been allowed. 
Apparently, no application was made by 
the servants of the asse’ssec to adduce ajiy 
further evidence, oral or documentary, 
with regard to the items disallowed and 
the only conclusion which I can draw is 
that no other evidence was available, and 
that after the interview on the 12th and 
the 13th when the accounts were examin- 
ed all matters were urged by the servants 
of the assessee which could have been 
urged against the disallowance. •It has 
been urged before us that th^re is Bonie 
obligatiou on the Income Tax Office^ to 
serve a notice indicating tl}e points . on 
which evidence should 1^ produced, l 



5d4 


OXLCDTTA WEEKLY NOtfESi [VoL. KXIK. 


Niemai, Kumae Singh Nowlaksha v. The 

not find any such indication in see. 23. 
It is true thc»t under sub-sec. (3) it is open 
to the Income Tax Officer, if he so de- 
sires, to require evidence to be produced 
on specified points but he is not bound to 
specify any point on which evidence is 
required, and in my opinion it is a suffi- 
cient compliance with the provisions of the 
section on his part either to give notice to 
attend or notice to prpduce evidence in 
general terms and in my view the refer- 
ence to “ all the terms of notice ’ ’ in sub- 
sec. ( 4 ) means all the terms of the notice 
directed to specified points if the Income 
Tax Officer thinks fit to specify any special 
points on which he requires evidence. 
But as I have already stated, I do not 
think that the section imposes upon him 
any obligation to directly specify the points 
upon which evidence should be given, in 
my view, in the present case although no 
notice was served under sub-sec. (il) of 
sea. 23 as required by the Act this was 
waived and I think that the servants ot 
the assessee were fully aware of all the 
matters in the return which were ques- 
tioned by the Income Tax Officer and that 
they should not now be given any further 
opportunity of adducing evidence which 
they did not ask or desire to adduce either 
on the 12th or the. 13th of October. But 
my learned brother takes a different view 
and as I do not think that this is a ques- 
tion upon which there should be a refer- 
ence to a third Judge and, as I understand, 
be thinks that the assessee should have a 
furthex opportunity of adducing evidence 
with regard to the items which were dis- 
allowed, I do not. think that 1 should stand 
in the way. 

The result will be that this judgment and 
of my brother Mukerji will be for- 
tlratded to the Commissioner in aoootdance 
the provisions of sep. 66, sub-^. {61 
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in order that he may dispose of the case 
in conformity with thj judgment. * 

Mueebji, J. — This is a Keference made 
by the Commissioner of Income Tax under 
the provisions of sec. 66, sub-sec. (3) of 
the Income Tax Act, XI of 1922. The 
Eeferehce hat been made in pursuance of 
an order passed by this Court, on the 28th 
August 1924, in Civil Rule No. 478 of 
1924. The circumstances under which the 
order was passed by this Court and the 
facts out of which the Reference arises 
have been set out in detail in the judg- 
ment just delivered by my learned! brother 
and it will not be necessary for me to re- 
capitulate them. 

The Commissioner of Income Tax 
states in his reference that in the present 
case no notice under sec. 23, sub-sec. ( 2 ) 
was issued on the assessee because the 
assessee at the lime of submitting his re- 
turn produced along with it his evideuctc 
in supijort thereof, namely, his accounts. 
He states that the accounts were prodtuced 
and examined for two days before the 
assessment was made ; he further states 
that the assessee did not give the Income 
Tax Officer to understand that he had! any 
further evidence in support of his return. 
He accordingly is of opinion that although 
there may have been a technical non- 
compliance with the provisions of seo. 23, 
sub-sec. ( 2 ), the issue of a notice was 
superfluous and that the procedure follow- 
ed by the Income Tax Officer, though not 
in strict accordance witli the provisions of 
the section, was not, und*er the dream- 
stanoes of the case, either unreasonable or 
inequitable ; and in that view of the matter 
he recommends that the assessment should 
not be held to have been invalidated.* 

It is conceded that so far as the provi- 
sions of sec. 22 of the Inconie Tax Act 
are concerned they have been Hjhi^ cdU' 
t^wiih. Itis ftated, Bs IhftxgidlSiAx 
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said, in ttu3 letter of Beference that the 
return was duly submitted and that ac- 
counts were also submitted in support of 
the return and also that the accounts 
were examined prior to the {assessment for 
two days. The question under these cir- 
cumstances is whether, after all this, it 
was necessary to give the assessee a fur- 
ther opportunity under the provisions of 
sec. 23, sub-sec. (2) to adduce any evi- 
dence in support of the return. The 
riommissioner seems to suggest the object 
of issuing a notice under sub-sec. (i) of 
ROC. 22 is practically the same ns tliat of 
issuing a notice under sub-sec. (3) of sec. 
23. In this, liowever, I am nnaWo to 
agree. Beading secs. 22 and 23 of the 
Act, it seems to me clear that the law in- 
tends that there should be two oppor- 
tunities given to the assessee for the iDur- 
pose of STipporting the return which he 
has submitted. Under sec. 22 of the Act, 
he is given an opportunity to submit such 
accounts or documents as tlie Income Tax 
Officer may require. Wlien a return is 
submitted under that section tlie Income 
Tax Officer may proceed to deal with the 
matter on the basis of the return and may 
not require the assessee to produce any 
further material or he may, as required 
by sub-sec. (4) of that section, call upon 
him to produce or cause to be produced 
such accounts or documents as the In- 
come Tax Officer may require. Under 
sec. 23, sub-sec. (J2), the law gives the 
assessee a further opjx)rtunity of produc- 
ing any evidence on which the assessee 
may rely in support of the return. It is 
trip that for two days in the presence of 
the assessee ’s officer the accounts were 
examined by the Income Tax Officer. At 
thf end gf those two days the proceed- 
ings, i^ my opinion, came to a stage at 
which § 60 . 23, sub-seo. (1) could be avail- 
ed of if t^e Income Tax Officer was satis- 
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field that the retium made under sec. 22 
was correct and complete, but not beyond 
that stage at all. After the examination 
of the aceounts for two <H§ys during which 
presumably the assessee ’s officer had) an 
opportunity of explaining the accounts to 
the Income Tax Officer, and I may take 
it also of producing such evidence as he 
could produce in order to show that the 
return was correct and complete, the In- 
come Tax Officer had to* determine whe- 
ther he should proceed under the first 
paragraph of sec. 23. If he was of opi- 
nion that the return was correct and com- 
plete he could assess the income of the 
assessee on the basis of such return. Evi- 
dently, the Income Tax Officer was not 
of opinion that the return was correct or 
complete and therefore he did not think 
fit. to proceed under sub-sec. (2) of sec. 
23. When he came to be of that opi- 
nion, he should have proceedied under 
sub-sec. (2) of that section. Thfe law pro- 
vides that under those circumstances, 
before proceeding to make an assessment 
in accordance with liis own judgment 
under the provisions of sub-sec. (4) of sec. 
23, be should give the assessee an oppor- 
tunity of producing further evidence. 
Under sec. 23, sub-sec. (2) when the In- 
cx>me Tax Officer has reason to believe 
that the return made under sec. 22 is in- 
correct or incomplete he is bound to serve 
upon the person who made the retqrn a 
notice requiring him on a day ^herein 
specified either to attend at the Income 
Tax Officer’s office or produce or cause to 
be produced any evidence on which auefi 
person may rely in support of his Return. 
Under sub-sec. (3) of that section, if such 
evidence is produced, the ineenne Tax 
Officer after hearing such evidence as may 
be produced, and suph othei: evidence as 
he may require, on sj^cified points, shall 
assess the income of the asseSsee. . .Und^ 
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Bub’-sec. (4) of sec*. 23 if there is a failure 
to comply with all the terms of notice 
issued under sub-sec. (8) of sec. 23 tlie 
Income Ta.x O^cer shall make the assess- 
ment to the best of his judfi[raent. Tlie 
intention of the law clearly is that if the 
Income Tax Officer makes up his mint! 
not to assess the income on the basis of 
tlie return upon the (ground that the ti'- 
turn i.s not coiTCot or eoiu])leie tlie .asscsscc 
is entitled to know llie position and to 
have an opportunity of producing evi- 
dence in order l.o support, the return. 

A further question arises as to wlial 
should he the terms of a notice issued 
under sub-sec. (8) of see. 2.‘3. The wool- 
ing of the sub-section is to the effect tlnl 
the notice issued under that sub-sect ion 
shoiild require the assessee either to 
attend at the Income Tax Officer’s oirice 
or to produce or cau.se to be produced any 
evidence on which such ]>er,son may relv 
in support to the return. That sub-sec- 
tion standing by it.self would seem to in- 
dicate that a general notice calling upon 
the assessee to appear or to produce evi- 
dence or cause it to be pro<luced is suffi- 
cient. On a penisal of sub-secs. (S) and 
(4) of sec. 23, however, it seems to rne 
that ordinarily the notice that is to be 
issued under sub-sec. (2) shouldl coniain 
the points upon which the assessee has to 
prodSuce evidence, if he thinks fit, for 
under sub-sec. (3) the expression " on 
specified points ” appears to be governed 
not only by the word ‘ ‘ required ’ ’ but also 
by the wordi “ produced ” appearing in 
that spb-section ; and in sub-s|ec. (4) deal- 
ing with the question of failure to comply 
with thq iJerms of notice issued under sec. 
2^ sub-sec. (8), the legislature speaks of 
’failare to comply with " all the'-tenna ” 
the notice under thEt sub^section. 
JiCc^ver, if sjeems fo me. fo l^ .^pnly fair 
iibal if an opp(»^% is $o ba gifea ^ an 
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assessee to produce evidence in order to 
show that the return submitted by him is 
correct and complete he should be told, 
if pos.sible, specifically, what the [wints 
are upon tvhich such evidence is to bo 
produced. In the present case it is con- 
ceded that no notice at all was served upon 
the assessee under the provisions of sub- 
■see. (8) of .see. 23. I am not prepared lo 
hold flint bec.'inse tlie nsfy'ssee’s officer 
\va.s pi’esent at I, he office of the Tneome Tax 
r)frieer for two days at an eavliier stage, 
Ibere was a proper or substantial cora- 
jilianee wifli the provisions of the law; 
.'Hid with the utmost deference to the ojii- 
nion of my learnicd brother, I am unable 
to bold that the failure of the assessee fo 
jirodiice any fiirfher evidence at that stage, 
can be construed as a waiver on his part 
fo have a notice i sued on him under snb- 
sco. (8) of sec. 23. The further op]ior- 
tnnity, which the law allovva the assessee 
by reason of the provisions of snb-sec. (8) 
of sec. 2.3, be has not bad. in tbe.present 
case; and T .am, fhereforc, of ojiinion that 
the non-compliance with the terms of that 
siil)-.section, which is admitted on all hands, 
has prejudiced the as.sesRee. 

Apart from all this the provisions of 
sub-sec. (8) of sec. 23, to my mind, are 
mandatory, and no appeal in respect of 
an assessment made under sub-sec. (4) of 
that section lies to the Assistant Commis- 
sioner. Under such droumstances 'there 
is no reason why the mandatory provisions 
of an enactment in a taxing statute like the 
Tneome Tax Act should pot Be strictly ob- 
served in the matter of making an aHMiess- 
meni under its provisions. 

I, therefore, think that our answer to 
the Beference that has been submittetl lo 
us should be that' the provisiG^S of sec.. 23, 
snb-sec. (3) Pot having been eo^jplied tvitb 
the MM^sinenl made i^einlmYalidafod 
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and should be set asi^'e and made over 
again in due compliance with the law. 

N. a. 

[CIVIL APPELLATE JUBISDIOTION.] 

a 

Appeal prom Original Decree 
No. 94 OF 1924 

AND 

Appeal from Order 
No. 136 OF 1924, 

Walhslbf, J. 

B. B. Qbobe, J. Srimati Tarobila 

1924, Dasi, Defendant, 

Heard, 17 and It, Appellant, 

November and • v. 

S and Dec- Sourendra NaTh 

ember. MitTaR and ors., 

Judgment, Plaintiffs, Respondents. 

18 , December. , 

Coumd't mUharity to compromise— Engltth mtle 
of practice, if applicable in this country, particu- 
larly in Mofutsil— Civil Procedure Code (Act V of 
1908), Or. SS, r S— Application to record adjust- 
ment — Lawful agreement — Compromiee decree— Ap- 
peal — Civil Procedure Code, Or SS, r, 7 — “ Void- 
able ” againit all parties other than the minor, 
meaning o/— PurJan»8biu lady— Agent’s authority 
— Ratifioation. 

An agent authorised to do a certain act 
cannot be held to be authorised to do an- 
other act in connection with the same 
business. 

Any person seeking to bind a purda- 
nashin woman by the act of her agent must 
give strict proof of such agency. 

AzBBZOONissA V . Baqur Khan (5) and 
Sarat Kumari V . Amulyadhan (6) re - 
ferred to. 

Pf^ffciples by which idle Courts are to 
be guided in dealing with transactions by 
pordanashin ladies as applicable to the 
case of a compromise by a lady adverted to. 

^.lOR.L. R..gP6i 17 W. R. 883 (P, 0.) 

(IfA). 

1. 0. 37 c. L. J. 501 


Secy, of State for India in Counctl. 

Taooordbbn Tbwahy V . Syed Ali Hos- 
SBIN (8), SUDISHT Lalu. Sheob.arat Koer 

(10) , Annoda Mohini V. Bhuban Mothni 

(11) and Shambati u. JAGO BiBi (9) re- 
ferred to. * 

A breach of the provision of sub-r. (1) 
of Or. 32, r. 7 of the G. P. G- does not ren- 
der the compromise unlawful but only 
voidable at the opUon of the minor as 
provided in sub-r. (2) of the above rule, 

Sub-r. (2) of Or. 32, r. 7 of the G. P. G. 
contemplates the case of a minor on one 
side ranged against adults on ihc other as 
regards the matter of compromise , and 
it can have no reference io the effect of any 
compromise helween adults although a 
minor may be a party to the suiL The 
question as between adults must be govern- 
ed by the general law and not by this sub- 
rule: 

Semble : — The rule of practice in Eng- 
land regarding general authority of counsel 
to compromise a suit without reference to 
his client, which has its roots in different 
traditions and environments , should not he 
applied in this country, particularly I 
Mofussil where people never hear of stielf 
practice. 

Dictum of IjORd Halsbdry in Neale v, 
Gordon Lennox (4) approved. 

Shepherd v. Robinson (3), Strauss 
V. Francis (1) and Mathews v. Munster 
(2) referred to. , 

(1) L. R. 1 Q. B. 379 (1860). 

(2) 20 Q. B. D. 141 (1888). 

(8) [1919] 1 K. B. 474. 

(4) [1902] A. C. 4«6, 469. 

(8) L. R. 1 I. A. 192 J 13 B. L. R. 427^ 21 W. 

R. 340 (1874). 

(9) L. B. 29 I. A. 131 : 8. C. 6 0. W. N. 682 

(1902). 

(10) L. B. 8 I. A. 39 : 8. c. I. L. B. 7 Cal. 245 

(1881). 

(11) L. R. 28 I. A. 71 ! 8. C. I. L. R. 28 Cal, 646 

(1901), 

u 
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This was an appeal preferred on the 
15th April 1924 against the decree as also 
an order of the Subordinate Judge, Zillah 
Ilooghly (Babu Hem Chunder Mitter), 
dated 31st Marbh 1924. 

Plaintiffs brouglil. a suit (T. S. No. 21 
of 1923) in the Oonrt of tlie Subordinate 
Judge at Ilooghly against I he Defendant 
o]) the I2t.li April 1923 for partition of eer- 
tain moveable and iinmove.able properties 
and for accounts. Plaintiffs’ case was that 
they were entitled io a two-thirds share 
of all tlie joint ])roperties and the Defend- 
ant was entitled to one-third : that the suit 
was instituted to have the said proper! ies 
partitioned by metes and bounds and to ^et 
an account of the alleged liabilities of the 
Defendant’s husband to the joint estate for 
his conducting the management thereof. 
The defence, inter alia, was that some 
moveable and immoveable properties were 
omitted from the ]>laint and that the pro- 
peidies in Sch. (ga) were not the separate 
properties of her husband. She denied 
her husband’s exclusive managemeid of 
the joint estate and asserted her right io 
the properties standing in the name of 
Parul Sundari, widow of Lai Behari Mitra, 
and also claimed an account of the liahi- 
lities of the Plaintiffs Nos. 1 and 3 for their 
management of the joint estate. The 
principal controversy between the parties 
was wliat properties the joint estate con- 
sisted of, and what was the extent of the 
liabMity to the joint estate on an adjust- 
luent'of account. 

On the 4th June 1923 an application 
Avas filed on behalf of the Defendant for 
a-ppoii^tment of a Receiver to the estat e 
and Mr. N. N. Sircar, counsel, was engaged 
on behajf of the Defendant to argue the 
Receiver matter only. During the pen- 
dency of this application a petition was 
filed on the 15th September 1923 on be- 
half of the Plaintiffs with a memortodum 


containing certain alleged terms of com- 
promise of the whole suit signed by the 
Plaintiffs and by counsel for the Defend- 
ant and the Plaintiffs thereafter by a 
petition, dated the 21st November 1923, 
prayed to have the said compromise re- 
corded under Or. 23, r. 3 of the Civil Pro- 
cedure Code, and io pass a decree in ac- 
cordance therewith. On the 24th Novem- 
ber 1923 the Defendant filed a petition 
denying the allegations of the Plaintiffs, 
and stating, inter alia, that she was not 
aware of (he circumstances in which lier 
counsel came to sign the alleged terms of 
compromise or why, where and how he 
did it, that counsel hadi no express or im- 
plied authority to compromise the suit 
and that he was engaged only in the Re- 
ceiver matter and not to conduct the suit, 
that she was not bound by what her coun- 
sel purported to do on her behalf which 
he did without her knowledge and instruc- 
tions, that she never authorised her coun- 
sel or any other person includSng Rabu 
Jitendra Nath Roy or Babu Anath Nath 
Roy to cornpfomise the suit on the terms 
alleged or any other terms. Tt was fur- 
ther stated that the dispute as to what the 
joint estate consisted of was never settled 
and the subject-matter of partition was 
never ascertained, and that the alleged 
terms of settlement were vague, and un- 
enforceable, and in so far as they dlealt 
with the Defendant’s rights they were 
highly prejudicial to her interest and she 
would never have agreed to the said terms. 
The Defendant therefore prayed that the 
alleged terms of compromise be not re- 
corded or any decree passed in aecor^f^nce 
therewith, and further prayed that the ap- 
plication for the appointment of a 
ceiver be disposed of at an early dite- 
The Subordinate Judge heard evidence, 
both oral and documentary, pad. came to 
the conclusion that the had 
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been arrived at and was binding upon the 
parties, and by his judgment, dated the 
dlst March 1924, ordered the compromise 
to be recorded and made a preliminary 
decree in accordance therewith so far as 
it related to the suit. The Defendant 
then preferred the present aijpeals to the 
High Court against the order recording 
the compromise and against the jjreli- 
ininary decree (M. A. No. 136 of 1924 and 
I*. A, No. 94 of 1924 respectively). 

Mr. B. L. Mitter, Sir P. C. Mitter, 
Babus Hemendra Chandra Sen and Suren- 
dra Nath Bose (I) for the Appellant. 

Messrs, Langford James, S. G. Bose, 
Babus A jit Ghose and Nandolal Banner jcc 
for the Eespondents. 


The Judgment of the Court was as 

follows : — 

B. B. Ghose, J. — Thpse two apimals by 
the Defendant arise out of a suit I'cjr pai ti- 
tion and accounts. One is from an oixler 
under r. 3 of Or. 23 of Jhe Civil Pruoc- 
diire Code that a compromise be recorded, 
and the other appeal is from the decree 
passed in accordance’ with the compro- 
mise. The properties to be partitioned 
were valued at over 16 lacs of rupees and 
the claim for accounts was valued at 
Rs. 10,000. The parties formed a joint 
Hindu family governed by the Bengal 
School of Hindu law. The following 
genealogical table will show the posiiioji of 
the parties : — 


lEliau Chandra, 
died 17th January 1900. 

I 


I 

Bepin, 

died 23rd Dccanibcr 1910, 
-Sarat Kumaii, duud 


I 

Lul Buliarl, 

died 28th B’ebrviary 1901, 
=Farul tiunduri. 


Charu, 

died 28th April 19r> 
-Tanibdlu iUelt ). 


Sourendra 
(Flff. No. 1). 


Satya Santi, minor, 
tPlff. No. 2) 


Khoka Lai, 
(Bill. No. 3/. 


llaidya Natii, 
died April 1920. 


Dau^htur 

L'maiaui, man ltd to Auath 
In June 1922. 


Sourendra is guardian for bis minor 
brother Satya Santi. Khoka Lai was a 


minor till February 1922 and his mother 
Parul Sundari was appointed guardian of 
his person and property during his mino- 
rity under the Guardians and Wards Act. 
Tarubala took out Letters of Adminis- 
tration of the estate of her husband with 
the copy of his Will annexed after his 
death, and it is stated that she is entitled 
to the properties left by Charu as heir 
of her son Baidya Nath who bad succeeded 
to the estate of his father. She has, 
however, been described as administra- 
trix of the estate of her deceased husband 
in the plaint. Ah the persons lived in 
the family dwelling bouse at Hughli till 
Maioh 1923. It is alleged that since the 
deatii of Baidya Nath disagreements began 
to arise between Tarubala and the other 
of Ibe f|^7 whiob eventually 


became so acute tliat 'I'arubala ^ found it 
impossible fo dwell in the house at 
Hughli and felt compelled to leavi^ il on 
21 st March 1923 and take shelter in the 
house of the father of her son-in-law. 
After leaving the family house tlie De- 
fendant demanded partition of the family 
properties and accounts from the I’lain- 
tiffs through her attorney. Some cor- 
respondence passed between the attorneys 
of the Plaintiffs and the Defendant to 
which it is unnecessary to refer here. 
The Plaintiff's anticipating the DefenSant 
filed the present suit in the Court of the 
Subordinate Judge at Hughli on the 12th 
April 1923. It ap))ears that Jiten Koy, 
father of the son-in-law of the L'efacdant, 
who is said to be a wealthy man, has been 
financing the Defendant and aating in 
all matters in connection with the case 
on her behalf. There was no dispute 
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between the parties as to the shaxe. But 
the dispute was whether certain pi’o- 
perties belonged to the joint family and 
whether the joint family was liable for 
cei'tain debts alleged to have been incur- 
red by Charu. There was also serious 
controversy about the liability to render 
accounts by the different parties. One of 
the matters in dispute was whether cer- 
tain properties described in Schedule 
ga'' attached to the plaint, belonged 
exclusively to Charu or not. I need only 
refer to item No. 1 here, which is a 
colliery called Kanidili Colliery. Plain tills 
allege that this along with other propci- 
ties in Schedule “ ga ” was Charu’s ex- 
clusive property. It appears that it was 
heavily mortgaged when it was acquired 
and tile equity of redemption at the liinj 
of the suit seems to be of very small \ahie. 
Defendant alleges that it is joint family 
propeu'ty. This involves the question as 
to how tlie purchase money for the pro- 
perty should be debited in accounting as 
it was paid by (Iiaru out of the connuon 
till, and who would be liable to discharge 
the incumbrance on that property. 

The Defendant made an application lor 
the appointment of a lieceiver on vaiious 
allegations on the 4th of June This 

was strenuously opposed by the Plaintiff's. 
In the proceedings relating to the appoint- 
ment of a lieceiver four matters of disf)iite 
emerged as of primai*y importance. U) 
The question of Kanidih Colliery already 
referred to ; (,^J a decree of Janakiriatli Uoy 
against ('haru and Sourendra for about a. 
lac a'nd fifty thousand rupees ; (5) a claim 
by Ilari Mohan Ghose for about fifty 
thousand rupees for which a suit is now 
ptuidpig on the Original Qjde of this Court ; 
and (4) a of 50,000 obtained on an 
insuraiipe policy on Charu’s life, which sum 
was deposited in the common fund of the 
joint family. The disymte with regard to 


items (3) and (3) was whether those debts 
are payable by the joint family or by the 
Defendant alone as representing the estate 
of Charu, and with regard to the 4th item, 
whether the Defendant was entitled to get 
the money. Mr. N. N. Sircar, a Barrister 
and an Advocate of this Court of consider- 
able experience, was instructed on behalf 
of the lady to conduct her case with re- 
gard to the appointment of a Receiver. 
Jiten Roy and his son Anath, the son-in- 
law of the lady, were instructing Mr. 
Sircar on her behalf. Attempts were 
made by the relations of the parties to 
bring about a settlement. One such at- 
tempt made in July 1923 by Rai Mahen- 
dra ( handra Mitra Bahadur, the brother 
of Ishan Chandra, failed. Another gentle- 
man Mr. S. M. Bose, Barrister-at-Daw , a 
relation of the parties, approached Mr. 
Sircar with a view to settlement. It ap- 
pears that by their efforts certain terms 
were ananged under which the Plaintiffs 
agreed to pay Rs. 5,72,500 to the lady in 
certain instalments on certain conditions, 
and the lady v^'as to give up all claims to 
the properties. Apparently tlie lady did 
not agree to* the instalments and the rate 
of interest projx)se<i. In one of his letters 
to Anath Mr. Sircar wrote to him about 
the authority of counsel to compromise a 
case and said : “ My client in the case is 
a purdanashin lady incapable of judging for 
herself. ... So far as I am concerned, 

I have no desire to force a settlement which 
is unacceptable to client but I certainly 
reserve to myself the right to retire from 
the case.’* This was on the 28th August 
1923. The case however was not settled 
and it appears from Mr. Sircar’s letter to 
Jiten Roy of the 29th August tha^t was 
X)rei>aring himself for arguing the case in 
Court. The hearing of the matter jr>f the 
appointment of% Reoeiveir had oonm^wcei^ 
on the 18% August partly on 
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the 26tb August. The arguments were 
resumed on the 1st September and con- 
tinued till the 3rd. The order in the 
order-sheet of that d!ate concludes thus : 

He (counsel for Plaintiff No. 3) has not 
quite finished when there has been a talk 
of compromise and the case is adjourned} 
to 5th September 1923 •for further hear- 
ing.** What happened on the 3rd Sep- 
tember may be taken from the judgment 
of the Subordinate Judtje as there is no 
dispute about those facts before us. He 
says : “ On this date the Plaintiffs’ counsel 
Mr. S. R. Das finished his arguments and 
then he sent a slip of pajor containhu^ 
c]ei*tain terms of compromise from the 
C^ourt verandah to JNlr. Sircaj^ who was in- 
side the Court room. A.s will be seen later 
on, those terms were discussed and accep- 
ted bn both sides with some modilications 
and then embodied in the memorandum, 
Ex. 1, which was signed by the dclenc .2 
counsel, Mr. Sircar, and also by the. 
Plaintiff No. 1 for himaelf and the minor 
Plaintiff except the Plaintiff No. 3, 
Khoka Lai, as he was abseni from Court 
that day. The terms were signed by 
Klioka Lai on the 4th. September 1923 in 
the afternoon.” Later on in liis judg- 
ment he refers to the evidence of IMr. 
Sircar and proceeds thus : ” From Mr. 

Sircar’s evidence it is clear tliat the modi- 
fications suggested! by Mr. Eoy were then 
discussed with him by Messrs. Sircar and 
Das and ultimately the terms were settled 
and embodied in the memorandum and 
signed without any objection on any side.” 
On the 5th September the order of the 
Court on a petition filed by the Defendant 
was thus : — ” Defendant has filed a peti- 
tion cpnsefited to by the Plaintiffs praying 
for time for amicable settlement of the 
suit. Ordered — That the suit be ad- 
journed Jo tjie 16th September 1923 for 
Iieiiijng. Parties do file the peti- 


tion of comproinise on that date.** It is 
apparent that it w'as not the case of either 
party on that date that the suit had aP 
ready been oompro;nised. The order of 
the 7th September also show s that neither 
party asserted that the suit had already 
been compromised. Issues in the suit had 
not yet been settled. The order ot Uic 
Court of the 10th September is also rele- 
vant, which runs thus : ” Plaintiffs pray for 
a week’s time for settlement of issues on 
the score that thTere has been a talk of com- 
promise between the parties. Ordered — 
That the suit be adjourned to 15th Septem- 
ber 1923 for settlement of issues. Parties 
do settle the issues on that date if the pro- 
posal for amicable settlement falls 
through.” On the 15th September De- 
fendant filed a petition praying for a date 
being fixed for tlie hearing of her applica- 
tion for tlic a])poiiitnient of a Receiver al- 
leging that the proposal for compromise 
had not been finally settled. On that 
date Plaintiffs filed a petition alleging that 
the terms had been settled and signed by 
the Plaintiffs and counsel ‘'for Defendant 
as mentioned above. They filed a copy of 
the memorandum of the terms signed by 
Mr. Sircar and the Plaintiffs and prayed 
that the compromise be recorded under Or. 
23, r. 3 of the Civil Procedure C^ode. The 
Defendant raised various objections which 
w^ere overruled by the Subordinate Judge 
and he ordered the compromise to be re- 
cordjed and p-issed a preliminary decree in 
accordance with the compromise so far as 
it related to the suit. The Defendant ap- 
peals both against that order* and the 
decree. Before dealing with *the matters 
in controversy before us, I should refer to 
the observation of the Subordinate Judge 
as to the application of the rule in England 
regarding the authority of counsel to com* 
promise a case without reference to bis 
client. He appears to have held that the 
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common law rule in England is applica- 
ble to this case, and lie refers to the cases 
of Strauss v. Francis (1) and Mathews v. 
Munster (2). This ie contested by the 
Appellant. Even if this case exactly came 
under the rule in those cases, I should) be 
extremely reluctant^ to hold unless com- 
pelled to do so by any binding authority, 
that a rule of practice in England which 
has its roots in different traditions andi 
environments should be applied in this 
country, particularly in the Mofussil where 
people never heard of any such practice. 
Moreover, there are two lines of "'cases in 
England as has been pointed out by 
Bankes, L. J., in Shepherd v. Robinson 
(3). I should rather follow, wherever 
possible, the dictum of Lord! Halsbury, 
Li. C., in Neale v. Gordon Lennox (4) 
where his L/ordship said : “ Tiie Court is 
asked for its assistance when this order 
is asked to be made and enforced that the 
trial of the cause should not go on ; and 
to suggest to me that a Court of justice is 
80 far bound by the unauthorised act of 
learned counsel that it is deprived of its 
general authority over justice between the 
parties is, to my mind, the most extra- 
ordinary proposition that 1 ever heard.” 
I need hardly say anything further on the 
point as learned counsel for the Eespon- 
dients in his careful argument did not rely 
upon the general authority of counsel to 
compromise a case. 

I shall now deal with the other grounds 
urged on behalf of the Appellants and it 
would be convenient to take them in the 
inverse order of the argument of the 
learned counsel. The first is that the 
agreement or compromise is not “lawful “ 
as mentioned in Or. 28, r. 3 of the Civil 

t 

(1) L. R. I Q. B. 379 (1866). 

(2) 20 Q. B. D. 141 (1888). 

(8) [1919]' 1 K. B. 474. 

(4) [1902] A. C. 466, 469. 


Procedure Code, as no leave of the Court 
to enter into the compromise was ob- 
tained under Or. 32, r. 7 of the Code by 
the next friend of the minor Plaintiff. 
The argument is two-fold, (1) that on the 
terms of sub-r. (2) of r. 7, Or. 32, the 
agreement is voidable by the Defendant as 
against the adult Plaintiffs, as it provides 
that such agreement shall be voidable 
against all i>arties other than the minor. 
1 cannot accept this argument as it seems 
to me clear that that sub-rule contem- 
plates the case of a minor on one side 
ranged against adults on the other, as 
regards the matter of compromise, and 
that it can have no reference to the 
effect of any compromise between adults, 
although a minor may be a party to the 
suit. The question as between adults 
must be governed by the general law and 
not by this sub-rule. Sccondli/, it is said 
that the compromise was entered into by 
'the xiext friend of the minor against the 
imperative provision of sub-r. (1) of r. 7 
and therefore it was not “ lawful.” But 
sub-r. (2) lays down what should be the 
effect of a breach of the provision of sub- 
r. (1) and I do not think that the agree- 
ment can on that ground be set aside as 
not being lawful. 1 should state here 
that application was made by the next 
friend of the minor Plaintiff for leave of 
the Court to compromise on the terms set 
out, on the 12th January 1924 during the 
course of the argument in the Court below, 
and that Court sanctioned the compromise 
on behalf of the minor by the order under 
appeal. In my opinion this ground urged 
by the Appellant fails. 

The second point taken is that the com^ 
promise is too vague and uncertain to be 
carried into effect and should not there- 
fore be recorded. If the terms of an agree- 
ment are intelligible, and the agreement 
is binding between the partkSi It 
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be avoided by one of the parties, on Ihe 
ground that he does not understand whe- 
ther a particular matter is included in 
those terms or not. It is urged that the 
four matters in dispute already stated have 
not been provided for, as to who should 
pay the encumbrance on the colliery and 
who sliould be liable to pay the debts due 
to dannldnafh "Roy and Hari Mohan 
Ghose and what would become of the 
money received on Cham’s life in- 
surance policy. In answer it is urged on 
behalf of the Respondents that the 
clauses of the agreement are quite clear, 
bec.MUse those who take shares iu an en- 
cumbered property must ])av the encum- 
brance according to their shares and the 
liability to pay debts is provided for by 
cl. 2 of the agreement. If the debts re- 
ferred to are shown in the books of the 
estate the Plaintifl’s must ])ny them. 
Cham’s insurance money is similarly pro- 
vidied for by cl. 3 as cojuing within the 
term “ deposits.” The Ap])ellant argues 
that she never understood the matter to be 
so. This however is rcTevant with refer- 
ence to th(j question of ratification which 
I shall deal with later on. But it can- 
not be said tliat the terms are unintelli- 
gible on that ground. In my opinion the 
contention of the Respondents should be 
accepted as sound that the terms of the 
agreement are not vague or indefinite. 

I now come to the next two important 
questions : whether Jiten Roy had autho- 
rity to agree to the compromise on behalf 
of the Defendant, and if not, did the De- 
fendant ratify the agreement and is there- 
fore bound by it. It seems to me that it 
cannot be doubted on tlic evidence that 
Jiten Roy did agree to the compromise and 
there was discussion between him and Mr. 
Sircar as to the terms" before Mr. Sircar 
accepted them. It is immaterial to con- 
eider what led Jiten Boy to egree to those 


terms. We have lo decide whether 'the 
lady is bound by his acts. The Subordi- 
nate Judge says ; “ Mr. Jiten Roy was all 
in all in respect to the litigation through- 
out and he is so even* at the present mo- 
ment. So Mr. Jiten Roy had full autho- 
rity to compromise, and the counsel en- 
gaged by him was equipped with autho- 
rity to enter • into a compromise.*’ 
It seems to me there is a confusion of 
ideas here. It is true that Jiten Boy was 
doing everything in the matter of con- 
ducting the litigation for the lady. 
A purdanashiu lady in the situation of Mie 
Defendant must find some body to ad- 
vance her money for her litigation and to 
act for her generally but it would be dis- 
astrous to tlie interests of purdanashin 
ladies if we w^ere to hold that a tadbirkar 
or a financier is authorised on behalf of 
• a purdanashin to compromise a suit on any 
terms he thinks fit and tliereby bind the 
lady. There is in this case no direct evi- 
dence of Jiten Boy’s authority and there 
was no communication from the lady to 
her counsel. The Defendant as well as 
Jiten Roy swear as to the absence of any 
such authority. The Subordinate Judge 
disbelieves them, but that cannot establish 
the positive fact of the existence of autho- 
rity, which must be proved. The learned 
counsel for the Respondents supports the 
conclusion of the lower Court somewhat in 
this way : “Jiten had been doing every- 
thing for tlie lad^" ; thei*e was a» talk of 
compromise on w^hat has been* called the 
‘ cash basis,’ Jiten liad been doing every- 
thing in that connection and the lad'y was 
prepared to compromise on the ‘ cash 
basis ’ if ihe terms had been accepted by 
the Plaintiffs. Therefore Jiten had autho- 
rity to compromise on certain terms, and 
it may be inferred from his conduct and 
other circumstaiipes that Jiten had autho- 
rity to compromise on other terms. ’ ’ I am 
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unable to hold that such an inference can be 
legitimately drawn. An agenf authorised to 
do a certain act cannot be held to be autho- 
rised to do another act in connection with 
the same business. *It is quite true that 
Jiten was in a position to induce the lady 
to accept any tenng he considered proper, 
but the decision must ultimately be her'=<. 
This was also realised by Mr. Sircar when 
he wrote to Anath Hoy that his client 
being a purdmiasliin lady was not in a 
position to judge for lierself. I am of 
opinion that Jiten Eoy had no authority 
to consent to the compromise on behalf of 
the lady and that his acts cannot bind her. 
Any person seeking to bind a purdmwffhin 
by the act of her agent must give strict 
proof of such agency, and there is no such 
proof in this case. Azeezoonissa v. Baqur 
Khan (5). Appellant’s counsel also re- 
lies upon the case of Sarat Kumari v. 
Amulyadhan (6) while the Respondents 
rely on Bhulnath v. Bam Lai (7). No case 
can be an authority as to the facts of 
another case which must be decided on the 
evidence in each case ; but it is instruc- 
tive that in Sarat KumarVs case (6) their 
Lordships of the Privy Council referred 
to tho cases of Tacoordeen Tewary v. Syed 
Ali Hossein (8) and Shambati v. Jago Bibi 
(9) laying dbwn the principles by which 
the Courts are to be guided in dealing with 
transactions by purdanashin ladies, as ap- 
plicable to the case of a compromise by a 
lady. The last case as well as the case of 
Sudifiht Lai v. Sheobarat Koer (10) which 


(5) inB. L. R. 206; 17 w. R. 393 (P. 0,) 
(1872). 

(0) 27 C. W. N. 629 : t«. c. 37 0. L. J. 601 
CPf C.) (1922). 

(7) 6 C. W. N. 82 (1900) 

(8; L. R. 1 T. A. 192; 13 B. L. R. 427 j 21 
W. rf. 340 (1874). 

(9) L. R. 29 I. A. 131 : b. o. 0 0. W. N. ^2 
( 1 ^ 2 ). 

L.R,8I, A,89 : g. o, 1. L. R. ? CU, 
/r 245(1881). 


it followed, deal with transactions by 
agents of purdanashins. The cases on 
ihe subject arc numerous and the princi- 
ples are clearly laid down, but they are 
sometimes lost sight of. Even where a 
deed is executed by a purdanashin lad!y 
herself there must he evidence of clear 
understanding by her of what liabilities 
she is taking and what is being given to 
her [Annoda Mohini v. Bhuban Mohini 
(Jl)]. This should he borne in mind in 
connection with the question of ratifica- 
tirm hv the lady which I am next proceed- 
ing to deal with. The Appellant argues 
that the question of ratification could not 
he raised by the Respondents as this was 
never alleged in their iieliliop.; in the lower 
Court hill was only started during Ihe 
comse of their argument in that Court. I 
will assume that the question might he 
raised. Tliere is no direct evidence of any 
ratification by the lady. During the 
course of her examination she was not 
nsked a single question on the point. But 
it is ui'ged that the statements of Jiten 
boy and Anath to Mr. Sircar prove beyond 
doubt that the lady had ratified the 
transaction ; and that is also supported by 
the conduct of the lady. The facts are 
these : Jiten Roy enquired of Mr. Sircar 
more than once on the 4th September 
through the telephone, whether Khoka Lai, 
Plaintiff No. 3, agreed to the terms and 
said that the terms were very satisfactory 
and Khoka Lai would “ cry off.” Jiten 
also told him that the lady wanted 
Rs. 1,500 a month instead of Rs. 750 
during the pendency of the partition pro- 
ceedings as provided in cl. 7 of the memo- 
randum of agreement. Mr. Sircar suc- 
ceeded in inducing Khoka Lai and the 
other Plaintiffs to consent to pay Rs. 1,400’ 
a month and certain other terms of lhat 

(U) L; R. 28 1. a. 71 : 8. 0. I. U R. 28 OsL 

548 aew), 
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clause were modified and put down in 
writing. Mr. Sircar then read out to 
Jiten the whole of the contents of the 
paper by telephone. Anath also saw Mr. 
Sircar on the 4th and Mr. Sircar asked 
him whether his mother-in-law was satis- 
fied with the terms, particularly about 
cl. 5 relating to the HoOghly house. Mr. 
Sircar says : “ I understood from him that 
there was no question of his mother-in- 
law or her party being dissatisfied but he 
told (me) that be was sure Khoka Lai would 
not sign it.” Whether the wish of the 
Roys was the reason for the thought is 
not certain, but they deny having made 
all these statements. They have been 
disbelieved by the Subordinate Judge and 
there can be no doubt that they made 
those statements to Mr. Sircar. But to 
bold on the statements of such unreliable 
persons that the lady ratified the transac- 
tion would in my opinion be erroneous. 
They did not apparently give any straight- 
forward answer to Mr. Sircar that the 
lady had consented to the compromi'se and 
the conduct of the Roys in this matter 
was tortuous. There is evidence that on 
the 4th Anath saw, under instructions 
from bis father, a vakil of this Court and 
also a Barrister-at-Law with the object of 
getting out of the compromise, as they 
were under the belief that counsel had 
authority to compromise a suit on any 
terms he thought fit. On the 6th it was 
clear that Mr. Sircar understood that 
there was a desire to get out of the agree- 
ment on the part of the Defendant. An- 
other fact should be mentioned. The lady 
was giyep a Bengali translation of the 
memorandum try Anath on the evening of 
the Brd September. It is clear that she 
read it then. It is, urged that it must be 
taken tbet she ratified the transaction, 
einoe did not raise any objection to the 
terms except with regard to the monthly 


payment of Rs. 760. Assuming that it 
was she who wanted more money, the 
question is whether she understood all the 
terms and whether they were explained to 
her clearly. Did she understand whether 
she would have to pay thfe debts of Jauaku 
nath Roy and Hari Mohan Gbose from 
her own share? Was she told whether 
those debts were shown in the books of the 
estate or not? We are informed that 
these are still matters in controversy. 
There is no evidence that she consented to 
the compromise with full knowledge of ah 
these facts and full knowledge is essential 
on file question of ratification. Similarly 
it is difficult to say whether she under- 
stood that the life insurance money of 
Charu was given up, because in cl. 2 the 
word ” deposits ” has been mixed up with 
several other matters placed before and 
after it. I cwnnot therefore hold that 
thfere was any ratification by the Defend- 
ant of the proposed agreement. Further, 
there was no communication of any rati- 
fication by the lady to the Plaintiffs before 
she repudiated the transaction. It is clear 
that the Plaintiffs themselves represented 
to the Court on the 10th September 19*20 
that there had been a talk of compromise 
and never said before the 15th September 
that there bad been a completed agree- 
ment to settle. Nothing had happened 
between the 10th and the 15th which al- 
tered the situation. There is theruforo 
neither any direct evidence of ratification 
nor can any inference be drawn from the 
evidence that the lady did ratify the tran- 
saction with full knowledge of the facts 
and the effect of it. There cannot be any 
doubt that Mr. Sircar acted as he did 
under the belief, on the material^ placed 
before him, that he was acting in the best 
interest of bis client. But nfuch as we 
may desire that this litigation should be 
compromised and feel that it would be ad* 

77 
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not think we can force her to accept the 
terms which she does not like. It is re- 
grettable that the advisers of the parties 
did not take the ordinary precautions 
which must be* taken while dealing with 
pwdanashins. 

On these grounds I am of opinion that 
the order of the lower Court and the de- 
cree based on the coinpromiso must be set 
aside and tlie case remitted to that Court 
to be heard from the stage it liad reached 
on the 3rd September 1923. 

As all this was brought about by the 
acts of her counsel and her advisers I 
think the Defendant should pay the costs 
of the proceedings in the Court below as 
ordered by that Court but the Defendant 
will recover her costs in this Court from 
the Respondents. The hearing-fee will he 
10 gold mohurs in both^be appeals. Tlie 
costs of the supplementary paper-book in- 
curred by the Defendant are not recover- 
able by her. 

Let the records be sent down to the 
Court below at once. 

WALMSLEy, J. — agree. 

H. C. S. Appeal allowed; 

Case remanded. 

PRIVY COUNCIL. 

[Apfbal from Allahabad.] 

Lord Shaw. v Eesho Prasad 

Lord Blanebburob. Sikob, Appella.it, 
Mb. ^meer Ali. v. 

1924, Sbeo Paroabh 

Heard, 1 2, May, Ojha and ors., 

Judgment, 29, July. ^ Respondents. 

Hindu law—Alimation by widoio—Suit by pre- 
sumptivo reversioner ior d<idwration that alimation 
invalid —Decree, if binds actual reversioner— Suit 
in a representative co, pacify - CivU Procedure Cndc 
(Act V of 1908), see 11, Expl. VI. 

A Hindu reversioner expectant on the 
death of a widow suing in the latter’s Hfv 


by the widow did not hind the reversion 
docs so in a representative capacity. A 
decree passed in his favour enures for the 
benefit of the person who actually suc- 
ceeds as reversionary heir on the widow’s 
death. A judgment adverse to the Plain- 
tiff is equally binding on the actual suc- 
cessor provided the decree has not been 
obtained by fraud or collusion. 

'F’liis uas an appeal (No. 43 of 1923) 
from a derree of the High Court at Allaha- 
bad, dated the 9th July 1921 , Avhich affirm- 
ed a decree, dated the 3rd September 
1918, of the Subordinate Judge of Qliazi- 
pur. 

The suit was brought by the Respon- 
dents as reversionary heirs of Manohar 
Ojha, a Hindu governed by the Mitak- 
.sliara, for pos.ses.‘<ion of an estate named 
I’aclirokhia, and other ])roperties. The 
Ajipellant, the Maharaja of Dumraon 
who u as the owner of an eight annas 
share in I'achrokhia , j)urported to have 
jnirchased Manohar’s 2-'2/3id annas 
share. INfanohar died w'ithout issue 
in 185(», and *Oudha Koer who died in 
1914 was his last surviving widow. In 
1899 she mortgaged the property to Kishan 
Prasad and in 1903 Kishan Prasad ob- 
tained a decree for the sum then due on 
the mortgage and in execution purchased 
tlie share of Manohar in the property. 

In 1904 Dhanai Ojha as next rever- 
sioner of Manohar brought a suit ageinet 
the widow and Kishan Prasad for a de- 
claration that the mortgage of 1899 and 
decree of 1903 were invalid andi he ob- 
tained a decree and the declarations which 
be sought. 

During Kishan Prasad’s tenure of the 
estate he defaulted in payment of the 
Government revenue and his holdii^f"^s 
purchased by the Dumraon Esitiitei-'^ho 
obtained possession in 1912. 
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Tire widow Ondha Koer died in 1914 
and the present suit was brought in 1917 
to recover from the Dumraon Baja Mano- 
bar’s share which he had purchased. 

, The Plaintiffs also claimed' possession 
of certain culturable grove ^ kind which 
the widow had rented from the Appellant 
and of which he had taken possession as 
zamindar. 

The Appellant in his writlen statement 
denied the Plaintiffs’ title and contended 
that the widow had mortgaged ilie pro- 
perty to save it and that his title was good 
as being that of an auction-purchaser for 
arrears of revenue. The grove land be 
submitted was an occupancy tenancy of 
which he had been in adverse possession 
for more than 6 months after the widow’s 
death; the claim was accordingly time- 
barred, ^J^he Subordinate Judge made a 
decree in favour of the IMaintiH's. lie held 
that the w^idow might have made a more 
provident arrangement for meeting the 
liability of her estate and he negatived the 
contention tliat the .mortgage was made 
for legal necessity. The title of Kislian 
Prasad ^vas therefore bad and he was un- 
able to pass any better title to ilic Maha- 
raja of Dumraou. 

On appeal the High Court (P. C. 
Banerji, Tudball and Sulaiman, JJ.) con- 
curred with the Subordinate Judge in 
holding that no necessity w as proved for 
the widow’s alienation and they held that 
the suit in 1904 was brought by a rever- 
sioner in a representative capacity, as re- 
presenting the whole body of reversioners, 
for the protection of the estate and Esp. 
VI of sec. 11 o4 the Code of Civil Proce- 
dure was applicable. 

The judgment of the High Court is re- 
ported in I. L. B. 44 All. 19. 

JMjfuyther^ K. C. and Ken- 
ysofiky JBrown fox the Appellant. — The 
decree obtained by Hbanai Ojha was for 


hia own personal benefit and cannot ope- 
rate as res judicata against the Apf>ellant. 

The present Plaintiffs w’ere not parties 
to the former suit, nor do they claim title 
through the successful Plaintiff in that 
suit; they cannot therefore claim the 
benefit of the declaration then made. 
(See sec. 48, Specific Belief Act, 1 of 
1877). Similarly the Kcstxmdcnts cannot 
claim tiie jumefit of*Exp. VI of sec. 11 of 
the Civil I'rocedure Code, which provides 
that whore persons litigate fide in 

respt^ct of a common right all persons in- 
terested in such light may claim under 
them, because a revtu-sionor has no 
‘‘ right,’’ and the Kespondents had no in- 
terest in loot in any ‘‘ right ” of Dhaiuii 
Ojha even supposing it to have existed. 

There is no actual decision of the Privy 
Council that a decision in favour of one 
reversioner operates as res jiidicala in 
favour of another reversioner. Venkata- 
narnyana v. •"^fubbaniql (1) was a deci- 
sion under Or. 2‘J, r. 8 and decided that 
the Petitioner there was the legal repre- 
sentative of tlie deceased within tlie mean- 
ing of sec. 2. JJic question of re.v judt- 
rafa was not liecided in that suit nor in 
Janaki Ammal v. Nannjaua^'ami Aiycr 
(2) on wdiich the High Court relies. 

The grove was land held fur agricultural 
purpose's and sec. 79 of the Agra Tenancy 
Act, 1901, is applicable and the right to 
sue is barred by limitation as no suit 
brought within 6 months. 

They referred to Kaju Mai v. SaHg*Ram 
(8) and Murugesa Chetti v, Chhimthambi 
Goundan (4). 

(1) L. R. 42 I. A. 129: ». c. I. L. R.»88 Mad. 
406} 19 0. W. N.641 (1916). 

(2) L. R. 43 I. A. 207 : ■. c. 1. 39 Mad. 

634, 20 0. W. N. 1329 0^1^)- 

(a) L. R. 61 I. A. 11 : Si. c. 29 C. W. N. 395 
(1923). 

(4) I. L. R. 24 Mad, 421 (1901). 
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was Dot called upon, pay her proportion of the revenue assessed 


Tlteir TjORDSbips’ Judgment was deli- 
vered by , 

Lord BLANEssuRon. — This is an appeal 
against a decree of the High Court of 
Judicature at Allahabad of the 9th of July 
1921, affirming a decree of the Subordinate 
Judge of Ghazipur of'lhe 3rd of Septem- 
ber 1918. 

The suit was brought by the Respon- 
dents against the Appellant for the pos- 
session of certain lands described in the 
plaint. These lands consisted of a 2 anna 
8 pie share in a permanently settled 
mouzah called Pachrokhia and a grove 
No. 520 in Mouza Balihar. 

A decree has been passed! substantially 
as prayed. The Defendant appeals. 

The tacts raising such questions in the 
suit as remain for their Lordships’ con- 
sideration may be compendiously stated. 

'i’he Respondents have been found to 
be, as they alleged they were, the rever- 
sionary heirs of one Manohar Ojha who 
died without issue in 1856. At his death 
he was entitled as part of his estate to 
both properties in suit. In Pachrokhia, 
tHe Appellant, who is the present Maha- 
raja of Dumraon, was also interested as 
the owner of an eight annas share. 

' Manohar Ujha left three childless 
widows him surviving. Oudha Koer was 
the last survivor of the three. She died 
in 19l4. Thereupon, the succession to 
the estate of Manohar Ojha opened to the 
Respondents as his reversionary heirs. 
After Oudha Koer’s death exclusive pos- 
session pf both properties in suit was 
found to be in the Appellant under the fol- 
lowing circumstances. 

First, as to Pachrokhia. That Mouza 
was in great part diluviated, and in 1892 
Oudha Eoer, by this time in posspaaion of 


upon it. The Appellant had to pay tho 
whole and he sued Oudha Koer to recover 
her proper proportion. In January 1894, 
a decree for Rs. 56-1-6-4 and interest was 
passed in his favour and to meet this debt 
Oudha Koer borrowed from one Kisban 
Prasad the amount due, viz., Rs, 687, 
together with a further sum, making in 
all Rs. 1,000, and she gave to Kishan Pra- 
sad by way of security a mortgage of 
Manohar Ojha’s interest in Pachrokhia, 
dated the 25th of December 1899, for the 
whole sum borrowed. 

On the 31st of March 1903, Kisban 
Prasad obtained a decree for the amount 
then due on his mortgage, and, in execu- 
tion, he purchased, on the 16th of Nov- 
ember 1904, Manohaf Ojha’s two and 
two-third annas share in Pachrokhia and 
he was placed in possession. 

Later Kishan Prasad himself made de- 
fault in payment of his share of revenue 
of Pachrokhia. The. Appellant as before 
was compelled ^to pay the whole assess- 
ment. He then sued Kishan Prasad for 
his proportion and obtained a decree for 
Rs. 698-1-9. This decree he executed 
against the property, which was purchased 
by him at auction on the 20th June 1912. 
He was placed in possession, and h® so 
remained at the death of Oudha Koer in 
1914. 

Such was the title to this property sot 
up by the Appellant in the suit. 

Their Lordships will deal separately 
with his claim to the Grove. 

Now, so far, the questiqn as to Pachro- 
khia, between the Bespondents as rever- 
sionary heirs of Manohar Ojha and the 
Appellant would depend, primarily . at 
least, upon the question whether the 
Dxntgage made by Oudha Koer, a Hindoo 
widow, iniavour ci Kishan Prasad, wat 
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{bit legal necessity so as to be binding on 
tbe estate of Mtmohar Ojha. And this 
issue was found in favour of the Respon* 
dents by the Subordinate Judge in tbe 
present suit. 

In the High Court, however, the deci- 
sion against the Appellant was based! upon 
another ground, dependant upon a further 
fact which their Lordships now proceed 
to state. 

'Immediately upon Kishan Prasadl ob- 
taining, pn tbe 31st of March 1903, as 
above mentioned, his decree for sale on 
the basis of bis mortgage of the 25th of 
December 1899, Dbanai Ojha, the then 
presumptive reversioner to the estate of 
Manohar Ojha, sued Kishan Prasad and 
Oudha Koer for a declaration that the alien- 
ation to him by the widow was without 
legal necessity, that that alienation and the 
decree obtained thereon by Kishan Prasad 
could not affect Pachrokhia otherwise than 
for the life-time of the widow, and that 
neither was binding upon the reversionary 
body. And in that suit a decree was 
passed on 21st June 1904, in the Plaintiff’s 
favour as against both the widow and 
Kishan Prasad. 

This decree affects the Appellant’s 
claim, it is said, in two ways. First of 
all, the purchase by the Appellant, on the 
16th of November 1904, from Kishan 
Prasad was subsequent to the decree and 
it is suggested with great force that all 
that was then purchased by the Appellant 
consisted of the rights and interests of 
the widow in Pachrokhia, as these had 
been declared by the order of the 2l8t of 
June ' 1904. ^Their Lordships feel tbe 
force of this view but they do not propose 
to dispose of this part of the caso in reli- 
ance upon it. 

^ Like the Court of Appeal they will de- 
cide this question on the second groimd 
Vdiieb em^es fr<Ho tbe -decree of tbe 21at 


of June 1904. In their Lordships’ judg- 
ment that decree obtained by Dhanai as 
against the widow and Kishan Prasad -1$ 
binding as between the parties to the 
present suit. No Court in India can now, 
as the Board think, go^>ehind it, and, as 
it was therein hold that the transfer to 
Kishan Prasad was not binding on the 
estate after the death of the widow, the 
Respondents as the reversionary heirs are, 
now in their Lordships’ judgment, by 
virtue of that decree, entitled to posses- 
sion. The Board agrees with the High 
Court in thinking that this result neces- 
sarily flows from the judgment of their 
Lordships in Venkata Narayana v. Subba^ 
mal (1) delivered by Mr. Ameer Ali. 
After pointing out that the Indian law 
permits the institution of suits in the 
life-time of the female owner for a decla- 
ration that an adoption made by her is 
invalid or an alienation effected by her is 
not binding against the inheritance, Mr. 
Ameer Ali there lays it do'jvn that the 
object of the second class of suit as of the 
first class 

“ is to remove a common apprehended in- 
jury to the interests of all the reversioners, 
presumptive and contingent alike. . . In 
both “ the right to sue” is based on the 
danger to the inheiitance common to al! the 
reversioners which arises from the nature 
of their rights.” 

And the law is expounded in the same 
sense by their Lordships in the later case 
of Janaki Animal v. Narayanasami Aiyet 
,(2). They there observe as follows : — 

“ . . . a reversionary heir . is re- 

cognised by Courts of Law as having a right 
to demand that the estate be kept free 
from waste and free from danger during its 
enjoyment by the widow or other*owner for 
life . , . a reversivmary heir thus appeal- 

(1) L. B. 42 I. A. 129; s. c. I.^. B. 88 }lad, 
406j 19 0. W. N. 461 (1916*. 

(S) L. B. 43 I. A. 207: *. r. I. L. B. 89 Mad, 
634{ 20 a W. N. 1328 (I91C!)i 
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iag to the Court truly for 'the ' cotuervation 
and just adiuini‘>tiation of the. projierty 
does so in a representative capacity so that 
the corpus of the estate may pass unim- 
paired to those entitled to the reversion.’' 

The operation ^ 

*' is justified by the consideration of keep- 
ing the estate intact for the person to whom, 
as reversioner, it shall- ultimately and at the 
proper time be determined that the estate 
shall go. ’ . 

These words, in their Ijordships’ jndu- 
ment, accurately describe in relation 
this jiioperly the suit of Dhanai Ojha 
wJiich cventuiiled in the decree of the ‘21st 
of June .1904. That decree is binding on 
I lie Appellant as the succe.ssor-in-interest 
of J\i.shan Prasad and of tlie benefit of n 
the Respondents are now possessed as the 
heirs of Manohar Ojlia in the event '* en- 
titled to the reversion.” To the present 
case the a[>(ilication of this principle is ob- 
vious and eminently sjilntorv. It would 
be pessinii (•.r.cnipli that the Apiiellant, 
whose piedecossor-in-interest failed on 
the same issue and was content to accept 
the adverse judgment against him, should 
be held entitled, years afterwards, when 
it might be, much of the relevant evideiice. 
was no longer available, to raise the same 
issue all over again. Their Iiordships ol 
course recognise that the principle is less 
obviously just where it operates to bind 
the ultimate icversioners by the result ol 
a suit in which a Plaintiff had failed whose 
interest, then merely presumptive, never 
ultimatfly matured. The danger of a 
feigned ifisue in such a suit is not to he 
overlooked. 

But this danger is mainly serious where 
the failure of the first suit has been 
brought about by fraud or collusion where, 
of course, further aud different considera- 
tions would* arise. In their Lordships’ 
judgment there is no answer eith^ io 
principle or in fact to the contentioh of 


the liespoudeuts that the decree wol the 
‘Jlst of June 1904 is conclusive of thejr 
claim to this property. 

Their 1 jordehips can dispose very shortly 
of the Appellant's claim to the second pro. 
petty in suit — the Grove No. 626. On the 
death of the w'idow the Appellant wroag- 
fiilly took jiossesaion of it and he now- c<ai- 
tonds that the property within the mean- 
ing of the Agra Tenancy Act is “ landi 
held for agricultural imr]>oseB ” and that 
the iK'riod of limitation for a syit to re- 
cover it is, under sec. 79 of that Act, six 
months only. With the High Court their 
Ijordshifis are of opinion that it is impos- 
sible to bold that that .section has any ap- 
plication whatever to such a property as 
the (trove in fact is. 

In their Tjordsbi|js‘ opinion the appeal 
entirely fails : and they will humbly ad- 
Ai.-e IJis ]\faje.sty that it be dismissed and 
with costs. 

Solicitors : Mcsurs. T. L. ll’i/son d Co. 
for fhe Appellant. 

Solicitors; Mcasrs. Chapman, Walker 
<(■ Shi pharfl for the Respondents. 

G. D. U. 
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[Appeal from thb Chief CooiiX of 
Lower Buhma.] 


ViEcocNT Haldane ' 
Lord BrCKinsTB», 
Lord Parmoor. 
1923, 

Heard, 11, 12, June. 
Jadgment, 6, Joly. . 


Ma Than TsiN, 
Appellant, 

V. 

M 1 PwA TatT, 
RespondesA 


Witness, credihiliti/ Appellate Courts if ehoidd 
revertte first Courtis views the^^eon emfi 
she awards Release given in pursuance of stsA 
awards if valid. 


]Vhen the Judge, who has seen a.vMy 
ness and 1w hemd his evidence, aomm.to 
the conclusion that th£ witness is anedibiMi 
that is to sayya witt^ess jcho to 
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his retjpUection intends to tell the truth, 
it requiTes circumstances of exceptional 
character to justify a Court of Appeal in 
coming to a different conclusion. It is not 
a question of the weight of evidence, but 
of the attitude and trustworthiness of the 
witness and of the effect of his whole 
'demeanour in the tcitness box. 

A release granted in imrsuatue of an 
award which was found to have been ob- 
tained by eollusion with the arbitrators -is 
inoperative , the award itsclj being invalid. 

This was an appeal from a jud^^nienl of 
tliti Chief Court of Lower Buruia. 

The facts of the case a|)pcar sufficiently 
from the judgment of the Board. 

Messrs. A. M. Dunne, K. C. aud E. i>’. 
Bailees for the Appellant. 

Messrs. Montgomery, 1\. O', and D. 
Duhd for Ihe Respondent. 

Theii- Lounsiiirs' Juuomknt was deli- 
vered by 

Lord Pauuoob. -Tlie (|Uestion involved 
in this appeal is Mlicther the Apjjellant 
is the heittinia adopted daughter of Ko J’o 
Kyaw and Ma Nyun. Ko F’o Kyaw died 
at Edward Htreet, in Rangoon, on the 27th 
Octobfer 1916, leaving considerable ]>ro- 
perty, worth from Rs. 1,00, (XX) to 
Ks. 1,60,000. Ma Xyuu was the first wife 
of Ko Po Kyaw. The Appellant claims 
she was adopted as keittima daughter 
in or about 1893, after the deceased aud 
feis first wife had been married 10 years 
Without children. The Respondent was 
fifth of the six wives of the deceased, 
^le was maiTied to the deceased about 
1906, was djvoroed from him about six 
naOBths later, but resumed living with him 
trfter the dealh of his sixth wife, and was 
iivktg with him at the time of his death. 

^'asborn iri 1892, being 
dav^tfer Ma Gyoke, who w’as a 
ei^Ko Pd Kyaw, and married to Ko 


Maung Gale. In the fiihl Court the 
dudge, Mr. Justice Robinson, guve ju^- 
meat in favour of the Appellant, but this 
judgment was sot aside' in the ( ourt of 
Appeal. 

At the trial of tJie action, there was a. 
considerable conflict of evidence between 
the witnesses called Respectively on behalf 
of the .\ppellant and Respondent. Mr. 
Jirsticc Robinson *held that implicit trust 
might he placed in the evidence of Maung 
So Naing. w ijo liad joined Ko I^o Kyaw in 
bu.sine.ss many years ago, a?id was tlie 
trustt'd manager of the Ijnsiness. He. 
lived in Ko I’o Kyaw s house, aud was 
treated like a brother. Tliore is no doubt 
of the importance of the evidence of 
Maung So Xaing, but in tbe Court of Ap- 
peal his evidoneo was treated a.s unreli- 
able. and the Cliief Jirstice regrets that ho 
cannot agree w ith ilie learned Judge's opi- 
nion of this man’s impartiality. Before 
further considering the weight tliat should 
he given to tlm evidence of Maung Bo 
Naing, it will be well to state shortly cer- 
tain facts which are either not disputed, 
or which, in the ojunion of their Lordships, 
have been clearly established. 

Ko Po Kyaw and Ma Nyun took the Ap- 
pellaid, wljen slie was a child, aged about 
one year, away from her parents, and slie 
lived in the Jion.so of Ko i’o Kyaw in Ed- 
ward Street for the next thii'teen or 
fourteen years. She was taken to Ko Po 
Kyaw’s house with the consent of the 
natural parents, and Ma Gyoke, thef natural 
mother, states that she was taken to be 
adiopte<l by Ko Po Kyaw and Ma Nyun : 
and this statement, which alone might be 
of little value, is in accord with Jthe subse- 
quent sequence of events. From the time 
that the Appellant was taken to the house 
of Kb Po Kyaw she appears to have been 
brought up publicly as his daughter, and 
to have lived openly and continuously 
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under his protection. Their Lordships 
attach much importa4!ice to the evidence 
of Maung Po Lun^ who kept a school In 
Rangoon, and who entered the Appellant’s 
name in the School Rep^ister for the month 
of March 1899, according to the regula- 
tions prescribed for the students’ names 
in native schools. The entry in the regis- 
ter was produced, and in the column in 
which the name and occupation of parent 
or guardian is entered, the name entered 
is * 

“ Maung Ba Kyaw, 

Trader, 

Edward Street.” 

In the first place, it is clear that the 
name entered in the register is not the 
name of the natural parents, and secondly, 
their Lordships see no reason for doubt- 
ing that the name actually entered 'was 
that of Ko Po Kyaw, although some doubt 
is thrown on this in the judgment in the 
Court of Appeal. Evidence was further 
given that the school fees were paid by Ko 
Po Kyaw during the time that the Appel- 
lant remained at school. A further exhi- 
bit from the school register was produced 
containing the entry of the Appellant’s 
sister, Ma Than Kin, and in this case the 
name entered as parent is that of the 
natural father Mg. Mg. Gale. After the 
Appellant had left school she continued to 
sleep in Ko Po Kyaw’s house until she 
was about fourteen years of age, after 
which she slept in the house of her natural 
mother Ma Gyoke. The reason given for 
this change is that, at this time, Ko Po 
Kyaw brought Ma Pwa Gya as a wife 
from Mandalay, and thlat, as she often 
went up to Mandalay, there was no female 
companion for the Appellant at Edward 
Street. The Appellant did not cease to 
visit Ko Po Kvaw’fl house frequently, and 
it is not suggested that, if she had become 
his adopted daughter, there was any ^actipn 
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which denoted repudiatibn of her ^optibu, 
even if such repudiation is possible, a 
matter not before their Lordships, and on 
which their Lordships give no opinion. 

The facts stated above point directly to 
the conclusion that Ko Po Kyaw did adopt 
the Appellant' as his keittima daughter. 
There is Uo special ceremony in Burmese 
adoption, but the adoption must be a 
matter of publicity and notoriety. It is 
strong evidence of such publicity and noto- 
riety, that the Appellant lived continuous- 
ly in the house of Ko Po Kyaw from her 
babyhood for twelve or thirteen years, and 
that he was entered on the register of the 
school as her parent, and paid the school 
fees. Moreover, there is evidence that the 
Appellant was given jewelry by Kb Po 
Kyaw to w’ear, and that Ko Po Kyaw also 
paid for her clothes. It is, however, sug- 
gested that this evidence is consistent 
with Ko Po Kyaw taking over the charge 
of the daughter of his relative, Ma Gyoke, 
and bringing her up in his house, as an 
assistance to his relative, but without the 
intention of adopting her as his keittima 
daughter. It is in reference to this sug- 
gestion that it becomes necessary to con- 
sider shortly the more important evidence 
adduced at the hearing. Undoubtedly, 
the most important witness is Maung So 
Naing. Mr. Justice Robinson, who saw 
Maung So Naing and heard his evidence, 
held that he was a credible witness, that 
is to say, a witness whose evidepee could 
be trusted and who intended, within the 
best of his recollection, to tell the t^th. 

It may well be that although a witneaB 
is credible, yet that his recoilection^of^ a 
particular incident is not of such a 
charwter as to carry much weight, h\xt 
in this instance, if Maung So Naing U te 
be accepted as a credible witaesB, 
hardly possible tp reject the ^ 
which be giveaas to the ^option of the 
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Appellani. He stales that he was present 
at the time of adoption , together with the 
members of the household of Ko Po Kyaw, 
and that a kinmoodat ceremony was per* 
formed, and that the phoongyis were in* 
vited and fed. If this evidence has been 
invented for the purpose of the case, 
Maung So Naing could not be regarded 
as in any sense a credible witness : and 
the Court of Appeal in rejecting it have 
directly differed from Mr. Justice Robin- 
son on the question of credibility. In the 
Court of Appeal certain inconsistencies in 
the evidence of Maung So Naing were re- 
ferred to in support of the view that he 
was not a credible witness, and he was 
further criticised for his conduct in with- 
holding the key of the safe after the death 
of Ko Po Kyaw, but it appears to their 
Lordships that, in this respect, he acted 
rightly, and in accord with the respon- 
sibilities which he came under at the death 
of Ko Po Kyaw. Where the Judge, who 
has seen a witness, and has heard his evi- 
dence, comes to the conclusion that the 
witness is credible, that is to say, a witness 
who to the best of his recollection intends 
to tell the truth, it requires circumstances 
of exceptional character to justify a Court 
of Appeal in coming to a different con- 
clusion. It is not a question of the weight 
of evidence, but of the attitude and trust- 
worthiness of the witness, and of the effect 
of his whole demeanour in the witness box. 
In the opinion of their Lordships there 
are no such exceptional circumstances in 
the present case, and accepting Maung So 
Naing aa a credibly witness, it is clear that 
the Appellant lived in the house of Ko Po 
Kyaw as his ad<^ted daughter, and was 
publicly recognised by him as his adopted 
daughter. Evidence was given on behalf 
of the Respondent by three near relatives 
of Ma Nyun and by U. Maung Oyi, a 
Psgodia Trustee and rice miller, who 


state that they knew nothing of the adop- 
tion of the Appellant by Ko Po Kyaw, but 
if the evidence of Maung So Naing ia be- 
lieved this negative evidence has little 
value. 

There is a further special incident in 
the case to be considered. It is said that 
the dispute was referred by the parties to 
the arbitration of four lugys, or elders, 
each party nominating two elders, and that 
on the 10th November 1916, the parties 
executed an agreement of reference. 
There is a question as to what were the 
matters in dispute to which the dee«l of 
agreement referred, but ou the same dav 
the lugys made and delivered, what pur- 
ported to be an award, finding that, under 
the Budidbist Dhammatbats. the keittmia 
daughter, Ma Than Than, is entitled to a 
fourth share of the estate of Ko Po Kyaw , 
or Bs. 30,000, and that in accordance with 
this award the Defendant, Ma Pwa Thit* 
shall, at the time of registration, in the 
Registration Office at Rangoon, pay the 
said sum iu full into the bands of the 
keittima daughter, Ma Than Than. On 
the following day a sum of Rs. 80.000 was 
paid to the Appellant by the Respondent, 
and a deed of release was executed by the 
parties in the presence of witnesses. 
What is the effect of this award 
and release? Mr. Justice Robinson 
held that the arbitrators acted collu- 
sively with the Respondent, and that, i)v 
reason of such collusion, the award \Vas 
invalid. It was not thought necessary to 
give any decision on this point in the 
Court of Appeal, but, in the opinion of 
their Lordships, the evidence is v^ply 
sufficient to maintain the finding of Mr. 
Justice Robinson. The result is that the 
award must be regarded as invalid The 
finding in the award, that the Appellant 
was the keittima daughter of Ko Po Kyaw, 
is not a findiog ou wUcb the Appellaut cau' 

78 
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rely, and the payment of Rs. 80,000 under 
the terms of the award cannot be regard- 
ed as a valid release of the claims of the 
Appellant against the estate of Ko Po 
Kyaw. This shm is part of the terms of 
an award based on the collusive action of 
the arbitrators, and such an award is neces- 
sarily wholly invalid owing to their mis- 
conduct. Their Lordships are unable 
to attach importance to the subsequent 
inconsistent evidence given by the lufiys 
at the trial, and agree with Mr. Justice 
Robinson that the release fails by reason 
of the decision that the award itself is 
vitiated by the collusive misconduct of the 
arbitrators. 

In the result their Lordships uill 
humbly advise His Majesty that the judg- 
ment of the Court of Appeal should be 
set aside with costs, and the judgment 
of Mr. Justice Robinson restored. In tlio 
Court of Appeal the Appellant is entitled 
to costs, and in addition to the ordinary 
costs, special advocate’s fees of 10 gold 
mohurs a day for each day’s hearing after 
the first. The Respondent ^vill jiay the 
costs of the appeal. 

Solicitors : Messrs, Sandersons <f On, 
Dignams for the Appellant. 

Solicitors : Messrs. Waterhouse d Co. 
for the Respondent. 

G. D. M. 


(CIVIL APPELLATE JURISDICTION.] 
Appeal psoh OapBB 
‘ No. 180 OF 1924. 


SuHBAWARDT, J. 

Dcvai , J. 

1925, 

Utani and 

9, March- 
Judgment, 

9, March. 


I Agent. Bengal N<gpdb 
Railway, Defendant, 
Appellant, 
o. 

Brharj Lal Dctt, 
Plaintifil, Retpondent. ; 

Civil Procedure Code (Act V of IfOS), Or VI, 
r, 17- iSwin^ consignee against Agent of RaUmg 


Company for loss of goods consigned— Suit, if may 
be ordered to proceed against Company Misdes- 
cription or suit against wrong party — Suit against 
wrong parson— Substitution of proper party, after 
limitation, if ehould be allowed— Limitation Act 
(IX of 1908), see gS — Remand order, appeal 
against— Civil Procedure Code (Act V of 1908), 
Or, XLI, r SS, Or. 4S, r. 1 (n\ 

In a suit by a consignSe for the value 
of goods lost brought ayainst the “ Agent 
Saheb Bahadur " of a Railway Company 
to which the same had been made over for 
carriage, the Agent for the time being 
who appeared objected inter alia that the 
suit as framed, viz., against him, did not 
lie, and that it was also barred by reason 
of non-compliance with secs. 75 and 77 
of the Railways Act. The trial Court up- 
held all three objections in bar and dis- 
missed the suit without determining 
the amount of the damages suffered. 
On appeal, the lower Appellate Court 
held that the intention of the Plaintiff was 
to sue the Railway Company and directed 
the plaint to be amended and the suit to 
proceed in the trial Court against the 
Railway Company. It also passed an 
order for refund to Ihc Appellant of the 
court-fee paid on the memorandum of ap- 
peal; 

Held — That the trial Court having dis- 
missed the suit on preliminary points, the 
order of remand came within Or. 41, r. ft3‘, 
G. P, C. and an appeal lay against the 
order under Or. 43, r. 1 (n), C. P. C. 

Semble, per SCHbAWardy, J . — The 
lower Appellate Court was "not justified 
in remittirig the suit without determining 
the other (v6o preliminary' 'questions on 
which the" suit had heen dismissed ; 

Held— it was a case not of misdes-r 
cription but of the substitldion of one party 
'for anoihj^r ioUq Had been yrroy^ly sued, 
and tbq ameridmeritf -luivinq been applied 
for at a wj^eh the wtif, if 
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would ha/oe been barred by limitation, 
thould not have been granted. 

Ramdas Sbin r.-MB. Cecil Stephenson 
(5), Nubeen Chdndeb Pal t>. Mb. Cecil 
Stephenson (6), India Gbnebal Steam 
Navigation and Railway Company, Limi- 
ted V. Lal Mohan Shaha (4^ referred to. 

East Indian Railway Company v. Ram 
Lakhan Ram (7) approved. 

T6b Sabaspdb Manufactubing Com- 
pany, Ltd. V. B. B. and C. I. Railway 
Company (8) distinguished. 

This was* an appeal against the decree 
uf Mr. Iradatullab, District Judge of 
2illa Bankura, dated the 14th of March 
1924, reversing the decree of Moulvi Ah- 
med Khan Bahadur, Munsif, drdl Court, 
Bankura, dated the 19th of J une 1923, and 
remanding the case for fresh trial. 

The facts of the case will appear from 
the judgment. 

Messrs. Nagendra Nath Ghosc, liamesh 
Chandra Sen and Jitendra Kumar Sen 
Gupta for the Appellant. 

Messrs. Mohendra Nath Hoy and 
Panchanan Ghose for tno Respondent. 

The Judgment of the Coubt was as 
follows : — 

SuHBAWAEDY, J. — This Miscellaneous 
Appeal (No. 180 of 1924) and the S. A. 
No. 1016 of 1924 are directed against the 
same decision of the Court below. There 
is also an application under sec. 115, C. 
P. C., filed by the Appellant against the 
same order. The explanation is that in 
the present unsettled state of the law the 
Appellant could not decide on the proper 
procedure. 

The Miscellaneous Appeal was first 

(4) I. L. B. 48 Cal. 441 (1915). 

(6) 10 W. B. see (1668). 

(6) 16 W, B.4»4 (1871). 

(7) I. L. B. 8 fat. 880 r [1924] FAt. 9 (1928). 

(8) I. L. B. 47 Bobu 786 (1028). 


beaafd and the learned Advocate for the 
Respondent took a preliminai^ objection 
on the ground that no appeal lay. The 
facts of the case are that the Plaintiff-Res- 
pondent brought a suit for recovery of tlio 
value of certain goods which he had des- 
patched from one railwa^ station to an- 
other on the Bengal Nagpur Railway but 
the goods were not delivered to the con- 
signee. He accordingly raised the present 
suit and in the plaint*fiied the name of the 
Defendant was given as “ Agent of the 
Bengal Nagpur Railway Saheb Bahadur." 
The Defendant Mr. Young, who was the 
Agent of the Bengal Nagpur Railway Com- 
pany at the time, appeared and one of the 
objections tliat he took wim that the 
frame of the suit v\as bad. 11c also took 
other objections under secs. 75 and 77 of 
the Indian Railways Act, on the grounds 
that the Plaintiff had not declared the 
value of the goods as he was legally bound 
to (io at the time of the consignment and 
that notice under sec. 77 of the Indian 
Railways Act had not been properly serv- 
ed. The learned Munsif in the trial 
Court without going iuto the merits of the 
case held that the suit as framed w’as not 
maintainable. He also found against tbe 
Plaintiff on the objections under secs. 75 
said 77 of the Indian Railways Act. In 
this view he dismissed the Plaintiff’s suit. 
There was an appeal by tbe Plaintiff to 
the learned District Judge of Bankura 
who considered the first question only, 
namely, whether the frame of the suit was 
defective, and being of opinion that the 
intention of the Plaintiff waa to sue the 
Railway Company, be directed the pjaint 
to be amended and the suit to proceed. 
The learned District Judge did not con- 
sider the decision of the trial Cour\ under 
secs. 75 and 77 of the Indian Railways 
Act. In the view which the learned Judge 
took be set aside the denree of the trial 
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Tourt and passed the following order : 

■ ' The case will go back to the lower Court 
for amendment of the title of the Defen- 
dant Company and for a fresh trial. The 
costs of the Court will abide the result of 
the suit. The court-fee paid on the 
memorandum oi appeal should be returned 
to the Appellant. ’ ’ Against this jud^ent 
the Appellant has* preferred this appeal 
and S. A. No. 1016 of 1924. 

It is argued on behalf of the Respon- 
dent that this order not being an order 
under Or. 41, r. 23 is not appealable and 
therefore this appeal is incompetent. It 
is further argued that the decision of the 
first Court dismissing the Plaintiff’s suit 
was not a decision upon a preliminary 
point. It is apparent that that Court did 
not enter into the merits of the case but 
held that the Plaintiff's suit could not 
proceed because of the defect in the des- 
cription of the Defendant ; and it also 
found that the suit was barred under secs. 
75 and 77 of the Indian Railways Act. 
The decision of that Court must be taken 
to be a decision on a preliminary point 
and the remand order of the lower Ap- 
pellate Court was one under Or. 41, r. 23, 
C. P. C. Moreover it has been held that 
though an order of remand passed by the 
Court of Appeal below may not be iu 
strict accord with the provision of Or. 41. 
r. 23 read with Or. 43, r. 1 (n), if the 
order of the Appellate Court purports to 
be wn order under Or. 41, r. 23, an appeal 
will lie from such an order. Strictly speak- 
ing, 'the order passed by the learned Judge 
is not ‘in conformity with Or. 41, r. 23 but 
it is manifest from the form of his order 
that he purported to pass it under. Or. 41 , 

T. 23 ^ One of the orders that he passed 
is that the court-fee paid on ibe memo- 
randum pf appeal should be retpmed to 
the- Appellant and such an. order 'can only 
be passed under sec. 18 of the Court Fees 


Act in a case where the remftud is made 
under Or. 41, r. 28. It has further been 
held that an order passed by the Appellate 
Court iu the exercise of its inherent juris- 
diction, which it poBsesses, as held in the 
Full Bench case of Ghuzmvi v. The 
Allahabad Bank, Ltd. (1) is an appealable 
order even though it may not come within 
the scope of Or. 41, r. 23, Bhairab Chandra 
Dutt V. Kali Kumar Dutt (2) and Radha 
Krishna v. Kamal Kamini (3). In this 
state of the authorities I am of opinion 
that the appeal is competent. Even if 
there are any doubts as to the maintain- 
ability of the appeal in such cases the 
memorandum of appeal may be treated as 
an application under sec. 115, C. P. C., 
where we are satisfied that the order pass- 
ed by the lower Court is not iu accordance 
with law. 

Now I come to the merits of the appeal. 
It has been observed that the trial Court 
found against the I’laintiff and held that 
the suit was not bi’ougbt against the pro- 
per party and it is therefore not maintain- 
able. It is not questioned before us that 
the descr:j)tion of the Defendant as ap- 
pears from the plaint is not strictly in ac- 
cordance with law. It cannot be disputed 
that the frame of the suit is iu contraven- 
tion of the provisions of Or. 29, r. 1 and 
Sch. A to the Civil Procedure Code and 
that it should have been brought against 
the Railway Company. In the case of 
India General Steam Navigation and 
Railway Company, Limited v. Lai Mohan 
Shaha (4) the suit w'as brought against two 
Companies through a certain person who 
was named as the joint agent of two Com- 
panies. It was held tliaj the frame of 

(1) I. L.B.il4.0al.fl20!.», q, ?! 0. W. N 

877 (F. a9l7). 

(2) 27 0. L. 3. m am). 

(A) 86 a Ii. J. 845 (1982). 

(4) I. L. B. 48 0»L 441 (1816). 
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the suit WES in contravention' of . Pr* 
29, r. 1. But it is argued by the Respon- 
dent that the Plaintiff should! be allowed to 
amend the plaint and to conetitute the suit 
in accordance with the provisions of law. 
It appears that the plaint was filed on the 
28tb October 1922. The written state- 
ment on behalf of the Defendant was filed 
on the 2nd January 1923. In para. 2 of 
the written statement the Defendant plead- 
ed that the suit as framed was not main- 
tainable. On the 12th June 1923 the hear- 
ing of the evidence and the arf{umenta of 
the pleaders were finished and judgment 
was reserved. Thereafter on that day the 
Plaintiff filed a petition for amendment 
of the plaint. The learned Munsif reject- 
ed it on the ground that the prayer could 
uot be allowed at that stage. From these 
facts it cannot be said that the mistake 
that was committed was an accidental one. 
The Plaintiff adhered to his case that the 
suit as framed was in proper form until 
after the arguments of the pleader of the 
Defendant when he was convinced of his 
mistake and put in an application for the 
amendment of the plaint. 

Besides the objection 'that the Plaintiff 
did not ask for any amendment of the 
plaint in lime, there is another objection 
on the ground of limitation. It is con- 
ceded that the effect of now bringing the 
Railway Company on the record will be 
the addition of a party to the suit and sec. 
22 of the Indian Limitation Act will apply. 
The Respondent, however, argues that 
the amendment sought was not to add a 
fresh party to the suit but to remove the 
misdescription of the Defendant in the 
plaint. The real question therefore is 
whether the present case is a case of mis- 
description of the Defendant or whether 
the amendment would practically add a 
party to the suit On the authorities there 
is no room for ppndroyersy that the suit as 


framed is not maintainable. In the case 
of Ramdas Sein, v. Mr. Cecil Stephenson 
(6), the East Indian Railway Company 
was sued in the name of its Deputy Agent. 
It was held that the suit was bad and could 
not proceed in that form as the plaint did 
not disclose any cause dt action against the 
Defendant. This decision was followed 
in the case of Nubeen Ghundor Pal v. 10r. 
Cecil Stephenson (6). There also the same 
mistake occurred. It was held that the 
suit could not proceed against the Defen- 
dant. An attempt was made in that case 
to amend the plaint by bringing proper 
parties on the record. The learned Judges 
rejected the prayer on the ground that the 
Railway Company was no party to tJie suit 
and it could not be said that the Railway 
('ompany was likely to be affected by the 
result of the suit; and further under sec. 
73, Act VIII of 1859, it was not impera- 
tive on the Court to admit parties to the 
'record; it was discretionary to allow 
amendment and it was justified in not 
allowing the amendment ^t the stage at 
which it was asked. These cases are tried 
to be distinguished from, the present case 
on the ground that in those cases the De- 
fendant was sued by name as representing 
the Railway Company, whereas in the 
present case the Defendant is uot named 
but described only as Agent of the Rail- 
way Company. In the case of India 
General Steam Navigation and Railway 
Company, Limited v. Lai Mohan Shaha 
(4) to which reference has been made, 
amendment was sought and allowed on 
the ground that as it was within time it 
would not affect the statute of limitation. 
Their Lordships observed thus : In the 
drcumstances of this case as no question 
of limitation arises even if the suit be 

(A) I. L. B. 48 OaL Ml riSU). 

(6) 10W.B.36da668). 

(6) 16 W.B. 684 (1871).. 



618 ISB OALCtOTA WEEKLY NOTES. fVot. XXIX. 

Agbnt, Bbnqal Nagpur Bailway <d. fiBHARi Lau DtrTT.> 


^ken to have been instituted agamst Uie 
two Companies on the date when the 
plaint was amended we are of opinion 
that the amendment may stand." From 
this observation it is clear that if the 
amendlment w'as not asked for within the 
period of limitation* the prayer could not 
be granted. In the present case there is 
no question that the application for 
amendment was made after the statutoiy 
period. All the cases on this point were 
considered by the Patna High Court in 
the case of East Indian Railway Company 
V, Bam Lakhan Ram (7) which is on all 
foms with the present case and where all 
the points arising in this case were dis- 
cussed and answered in the way in which 
we proiXJse to answer them in this case. 
Das, J., in his lucid judgment after quot- 
ing the words of Mookerjee, J., in the case 
of India General Steam Naviga.lion and 
Railway Company, Limited v. Lai Mohan 
Shaha (4) said as follows ; " I read the 
decision of Mookerjee, J., as containing 
a strong intimation to the effect that 
amendment would not have been allowed 
if any question of limitation arose in the 
case." In that case the Defendant was 
named " Agent of the East Indian Bail- 
way Company.” Subsequently the Plain- 
tiff sought to substitute the Bailway Com- 
pany for the Defendant originally sued. 
The learned Judge remarked: "When 
there were two known persons in exist- 
ence and the Plaintiff brings the suit 
against one of them and afterwards ap- 
plies to* have the other brought on the 
record, as. a Defendant on the ground that 
he all along intended to sue the other and 
that in substance he sued the other and 
no questioi| of representation arises in the 
case, it is impossible to m aiatain - the 
view that thp case is one of misdesmip- 

(4) I. L. a. 43 CM.441 (ItlS). 

a) I. L. a. a Pat. zao'i faai] Pat. e (uas). 


ti<Hft." I fully rigree with this observa- 
tion. On behalf of the Plaintiff-Eespon- 
dent much reliance has been placed on 
the decision in the case of The Saraspw 
Manufacturing Company, Ltd. v. B.-B. 
<C- C. I. Railway Company (8). This, case 
has been distinguished in the Patna case ; 
aiidl without accepting the correctness cf 
that decision it may be distinguished from 
the present case on the following ground. 
In the suit brought in the Bombay case 
the Defendant was stated as the Agent of 
the Bailway Company. But the Bail- 
way Company appeared, filed a written 
statement and raised several pleas in 
defence. They also objected that the 
Plaintiff's suit should not lie as it was 
liled against the Defendant’s Agent. 
Some of the observations on which the 
decision in that case is based are that ‘ ‘ the 
Defendant Company not only knew per- 
fectly well that the various claims had' 
been made against it, but also considered 
itself the party being sued. If the Com- 
pany was not a party, no appearance 
should have been entered.” Then again : 
" Though the description of the Company 
may not have been that which is in con- 
formity with the Sch. A to the Code of 
Civil Procedure, nevertheless the Company 
was substantially on the record " . . . . . 

‘ ‘ The Company was in substance the De- 
fendant at the time the plaint was first 
filed and it was not a case of adding a 
new party, in which case, considerations 
of that kind might be relevant." I might 
hold the same opinion on the facts of that 
case. But here the DefendgrUt at the 
very outset took objection to the fiame 
of the suit and the Company, has not ap- 
peared or defended the suit. I hold that 
it is not a case of misdescription but if the 
amendment is allowed it will have the 
effect of adding a new party to the suit, 
(© I. L. a. 47 Bom. TSC'CMSS),. 
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and see. ■22 of the Limitation Act wiH 
apply. 

Another case has been refereed! to by 
the Respondent, viz., the case of Nistarini 
Dasya v. Sarat Chandra Majumdar (9). 
I had occasion to refer *o that case in a 
recent judgment and with reluctance to 
follow it and tried to distinguisli it, but 
that (Decision has no bearing on the pre- 
sent case. The view which the learned 
Judges took in that case was th^it the 
a’eal Plaintiff in the suit was the son and 
that the suit as originally framed was for 
the benefit of the real Plaintiff ; and there- 
foi’e they thought that by the amendment 
of the plaint by bringing the real Plain- 
tiff on the record there was substantially 
no change in the frame of the suit. 

On the above considerations I am of opi- 
nion that the Plaintiff’s suit as brought is 
incompetent and must be dismissed. 

The order of the lower Appellate t'ourt 
is also open to criticism on the ground 
that the Court was not justilied in remit- 
ting the case to the trial Couil after setting 
aside its i1eci.sion on oije of the points de- 
cided by it. The learned .lodge should 
have gone into the questions decided by 
the first ('oiirt under secs. To and 77 of 
the Indian Railways Act. But us in my 
judgment the suit is defective and must 
bo dismissed I do not consider this point 
any further. 

The result of the foregoing conclusion 
is that this appeal is allowed, the deesree 
of the lower Appellate Court set aside and 
that of the Court of first instance restored 
with costs. 

It is notmecessary to pass any order in 
second appeal No. 1016 of 1924;. 

Duval, J. — agree with the judgment 
of my learned brother just delivered. It 
appears to. me that there' are only two 
points irt this ^case^the first is/R'hether 


there is an appeal in this case and the 
second is whether as a matter of fact in 
the circumstances of this case the applica- 
tion to substitute the Company for the 
agent filed at such a Ifite stage can legally 
be allowed. As to the first point, it ap- 
pears to me to be perfectly clear that 
whatever else the learned District Judge 
might have decided he really intended to 
decide only one’ point, namely, the preli- 
minary point ; and it is also clear that the 
learned Munsif in the first Court did only 
decide the preliminary point, that is to 
say, he took no evidence of the fact as to 
whether there w'as any loss occasioned to 
the Plaintiff. I hold therefore that an 
appeal does lie to this Court against the 
order of the District Judge. 

As to the second point, the weight of 
all the authorities i,q to the effect that sub- 
stitution cannot be made at a lute stage 
of the case, I hod the plaint and written 
statement read to me and it appears quite 
clear that this objection ■tva.s taken at the 
very first si .age of the case. No attempt 
was made to rectify the mistake till at the 
very last stage of the case; and the first 
Court w'as right in dismissing the a()pli- 
cation. All tho authorities except . tire 
decision in the case of The Saraftjmr-Manv- 
facturing Company, Limited v. R. R. cC 
C. 1. Railway Company (8) are in favour 
of this view. In the Bombay case, how- 
ever, permission for siTbstitutioia was 
given owing to the special circumstancea 
of the case winch do not apply to the pre- 
sent case. I refer to this case* because tbe 
learned Advocate for the Respondent rest- 
ed on it his whole case to justify the order 
of the District .Judge In. this view I 
agree that the appeal must be allowed, the 
order of the District Judge vacated and 
that of the Munsif restored with costs of 
all Coui^. . . . ; 

(8) I. L. R. 49 Bon. 996 ^ 
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It is not necessary lo pass any order 
in S. A. No. 1016 of .1924. 

N. G. ' 

[OIVIL APPELLATE JDRISDIOTIOH.) 

Appeal pbom Appellate Dkobeb 
N o. 1378 OF 1922. 

SOBBAWABOT, J. ChAND MaHATAB, 

OoMlNO, J . Plaintiff, Appellant, 

1925, 

H^ard, 8 and ■ Pbasanna Seal 

9, January. 

ors., Defendants, 

Judgment, Respondents. 

9, January. 

Transfer of Property Act (IV oj 188S), see. 106 
^Joint tenarUe-Notice to quit addressed to and 
served on one, if binds others. 

In order to bind even a. joint tenant, the 
notice to quit must be addressed to and 
served on him in one of the ways men- 
tioned in the second clause to sec. 106 of , 
the Transfer of Property Act, e.R., either 
on him personally or to one of the family 
or servants or affixed to a conspicuous part 
of the property. 

The question whether service of notice 
on one of the joint tenants is sufficient 
notice on the other tenants is a question of 
fact. 

— That where no notice was 
addressed to one of the joint tenants, the 
mere service of notice upon the other joint 
tenants is not a sufficient notice to quit 
according to law. 

HABniAiB Banebjeb V. Ram Shashbb 
Rat (1), MacabTnbt v. Cbiok (2), Dob v. 
Watkins (3) and Rajoni Bibi v. Hafibon- 
NESSA Bibi (4) discussed. 

This was an appeal against the decree 
of Babu Nani Gopal Mukerjee, Additional 

(1) L. B. 46 1. A. 222; 1. 0. 1. L. B. 4S 0*1. 
468 ! 28 C. W. N. 7? (1016^ 

(2) 6 Eip. ISet 8 B. B. 848 (1806). 

(8) 7 Bast S61 8 B. B. 670 asOO). 

(« 4 0,W.M. <78(1000). 


Subordinate .Tudge of Zillah BurdWan, 
dated the 31st of March 1922, affirming 
the decree of Rabn Riipamay Chatterjee, 
Acting Munsif, Additional Court at 
Kalna, dated the 26th of May 1920. 

The facts of <he case material to this 
report will appear from the judgment. 

Dr. Dwarka Nath Mitter (with Babu 
Sarat Kumar Mitter) for the Appellant. — 
The principal Defendants form a joint 
Hindu family and service on one of them 
is service on all, Harihar Banirjee v, 
Pam Shashee Ray (1) is an authority for 
it. Quotes from the judgment (p. 481). 
So the Defendant No. 9 must be deemed 
to have been duly served. In the case of 
Macartney v. Crick (2), the notice was 
addressed to one of the joint tenants. In 
Doe V. Watkins (3) notice was served on 
one of the joint tenants and that was con* 
sidered good service on the other who lived 
elsewhere. In the case of Rajoni Bibi v. 
Hafisonnessa Bibi (4) notice was served 
on one of the tenants. 

Babu Harcndra Nath Mvkherji for the 
Respondents. — The observation of their 
Lordships of the Judicial Committee must 
be read with reference to the facts found. 
In that case it is found that notice was 
addressed to all the principal Defendants. 
In the present case the Defendant No* 9 
was totally ignored as a tenant and no 
notice was addressed to him. The ex* 
pression " intended to be bound " in sec. 
106, Transfer of Property Act, clearly in* 
dicates that the notice must be addressed 
to every tenant, for one to whom notice is 
not addressed at all cannot be said to be 
intended to be bound by it.* Sec. 106, 
Transfer of Property Act, lays down that 

(1) L. B. 46 I. A. 822; (. o. I. L. B. 46 0*1. 

46St Bl 0. W. N. 77 (1918). * 

(2) 6 Bq>. 106| 8 B. B. 846 (1886), 

(8) 7 Bsrt661i 8 B. B. 670 GSOB), 
(4)4O,W,ir.«7l(1900). 
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the vicarious tender nr delivei’y must ho 
at the residence of the tenant. Here tlic 
finding of fact is tliat Defendant 'No. 9'.s 
residence is at Calcutta, not at Kalna. 
In all the cases cited!, the notice was at 
least addressed to the tenant intended to 
be bound by it. In Marcartney v. Crick 
(2), the written notice was addressed to 
both the tenants. Oral notice bears no 
analogy to the Indian law. Whether the 
notice reached the Defendant No. 9 is a 
question, of fact (Foa on Landlord and 
Tenant, p. 60.5). Here the finding is 
that the notice did not reach and could not 
reach the Defendant No. 9. 

The JODGMBNT OF THE COURT was as 
follows : — 

SUHRAWABDY, J. — The suit out of 
which this appeal arises was one for eject- 
ment after service of notice to quit on the 
Defendants. The Court of first instance 
found that the Defendants were perma- 
nent tenure-holders and in. that view dis- 
missed the Plaintiff’s suit. The Plaintiff 
appealed and the lower Appellate Court 
was invited by both the ‘parties to try the 
propriety and legality of the service of 
notice before going into the question of 
the status of the Defendants. The learn- 
ed Subordinate Judge found that the 
notices w’ere not duly served and dismiss- 
ed the suit on that ground. 

The Plaintiff has appealed to this Court 
and the only ground taken before us is 
that in the circumstances of this case it 
should have been held that the notices 
were legally served. On this point three 
grounds werq taken before the lower Ap- 
pellate Court. The first is that the De- 
fendant No. 1 was the karta of the joint 
family and the service of notice on him 
was suffici^t in respect of all the mem- 
bers of the family including the Defend- 
(2) S Eqi. 196; 8 B. B. 848 (1806): 


ant No. 9, on whom notice was not 
proved to have been served. The second 
ground is that Defendant No. 1 being the 
- registered tenant seiwice on him alone 
was sufficient, and the third is that the 
Defendants being all Ifenants in common 
service of notice on one of them should he 
taken as service on .all. The first two 
grounds have been finally disposed of by 
the learned Subordinate Judge by coming 
to certain findings of fact which cannot 
be challenged in second appeal. The 
learned Judge has found that Defendiant 
No. 1 was not the karta of the family and 
that he w'as not the sole registered tenant 
in the Plaintiff’s sherista. The ground 
which is pressed before us is the third 
ground, namely, that all the Defendants 
being tenants in common, or, more pro- 
perly, joint tenants, service of notice on 
any one of them is good in law. The 
learned Subordinate Judge observes that 
it was virtually admitted and was proved, 
that no notice to quit was, ever served on 
Defendant No. 9 who was all along ignor- 
ed though his brothers were treated as 
tenants and that he was subsequently 
added as a Defendant in the suit. In 
support of the view urged by the Appel- 
lant reliance has been placed on the deci- 
sion of the Judicial Committee in the case 
of Harihar Banerjee v. Ram Shashee Ray 
(1). The facts of that case are that the 
Plaintiff’s gomosta had sent to each of 
the Defendants by registered letters 
addressed to them at their addresses dupli- 
cates of the notices signed by- all the 
Plaintiffs. For this ho received receipts 
of registration. The peon of the Post 
Office knew all their houses and got from 
aU of them receipts for the letters deli- 
vered. The Munsif, however, held upon 
the evidence that there was no proof of 

(1) L. B. 43 I. A. 922 ; ». c. 1, h. B. 46 Cal. 

468 ; 23 0. W. N. 77 (1918). 

79 
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service of notice to quit on any of the De- 
fendants other than Defendants Nos. 1> 
4 and 5. Their Lordships of the Judicial 
Committee examined the evidence on the 
point on the record and in their Lord- 
ships’ view the eVidence of delivery of 
notice to quit on all the principal Defen- 
dants was adequately proved and consti- 
tuted good service on them within the 
meaning of sec. 106, Transfer of Property 
Act. In the course of their judgment 
their Lordships observe that “ a notice 
under sec. 106, Transfer of Property Act, 
may be served either personally or to one 
of the family or servants of the person in- 
tended to be bound by it at his residence, 
or if such tender or delivery be not prac- 
ticable, affixed to a conspicuous part of the 
property. The personal tender or delivery 
may take place anywhere, the vicarious 
tender or delivery must take place at the 
residence of the person intended to be 
bound by the notice. The procedure in 
the case of joint tenants is that each is in- 
tended to be bound, and it has long ago 
been decided that service of a notice to 
quit upon one joint tenant is primA facie 
evidence that it has reached the other 
joint tenants.” Their Ijordships relied 
upon some of the English cases whicii 
will be considered later on. In this case 
it has been found by the learned Subordi- 
nate Judge that the place of residence of 
Defendant No. 9 was in Calcutta and not 
at the place where the notice was served. 
The oifly question therefore for considera- 
tion is whether service of notice upon De- 
fendant No. 1 or any other Defenctent can 
be taken in law as good service on Defend- 
ant No. ^9. Sec. 106. Transfer of Pro- 
perty Act, requires that every notice under 
that section must be in writing and ten- 
dered or delivered over personally to the 
party who is intended to be bound by it 
or to one of the family or servants at the 


residence, or if such tender or delivery is 
not practicable it can be affixed to a cons- 
picuous part of the property. Beading 
the section as it stands without any help 
of the comments upon it by decided cases, 
it is manifest ^that it was the intention of 
the legislature that the notice must be 
served on the person who is intended to 
be bound by it. The notice must be 
addressed to and served on the person in- 
tended to be bound by it in any one of the 
modes suggested by the section.. The sec- 
tion does not malce any exception or lay 
down any special or peculiar procedure in 
the case of joint tenants. The law as to 
notice to quit is contained in sec. 106, 
Transfer of Property Act and it is not 
necessaiy to travel beyond it. Great 
stress has been laid upon the observation 
of the Judicial Committee in Harihar’s 
case (1) and on the cases referred to there- 
in for the view that in the case of joint 
tenants it is sufficient to serve the notice 
to quit on one of them alone and the ser- 
vice of notice on one of them is binding 
on the other tenants. We do not think 
that this contention can l)e sustained in 
view of the law laid down in those oases. 
Tn the Privy Council case, as we have ob- 
served. the notices were addressed to all 
the Defendants and their Lordships found 
that it w^as served on all of them. In the 
case of Macartney v. Crick (2), one of the 
cases refen*ed to by the Judicial Com- 
mittee, an oral notice to quit was given by 
the landlord to one of the two brothers 
who were joint tenants. This was follow- 
ed by a written notice, dated the 8th April 
served on both the tenantsr The suit in 
ejectment was resisted by the Defend- 
ants on the ground that the time allowed 
by law was not observed and that parole 

(1) L. B. 4 S I. A.. 222 ; 8. c., 1 h. B. 46 0»1. 

466 1 28 0. W, N. 77 OMS). 

(2) 6 Bip. 196] 8 B. B. 848 (1806). 
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notice on one was not binding on 
the other. Lord Ellenborough held that 
the written notice Was not necessary 
and, with regard to the oral notice, 
as the two Defendants appeared to 
hold the lands jointly, service of notice to 
quit on one w'as sufficient Snd that the 
notice given on the 8th April was within 
the statutory perio<l. Tins case proceeded 
upon the English law then in force accord- 
ing to which oral notice was sufficient, but 
the law under the Transfer of Property 
Act is different. That case is therefore 
no authority for the view that if no notice 
is addressed to one of the joint tenants, 
the mere service of notice upon the other 
joint tenant is a sufficient notice according 
to Jaw. The next C/ase to which reference 
is made in the judgment of the Judicial 
Committee in the case of Ilarihar Banex- 
jee y. liam Shashee Ray (1) is the case of 
Doe V. Watkins (3). In that case also it 
appears that the notices to quit w^ero 
addressed to both the Defendants who 
were joint tenants and pai'tners of the 
business. The notices, however, were 
served through one of the tdtiants living on 
the premises. On these facts it was held 
that the notice to quit served on one of the 
two joint tenants on the premises, who held 
under a joint demise, is evidence that the 
notice reached the other who lived ebe- 
where. That case also is no authority for 
the view that it is not necessary to address 
a notice to a joint tenant and that service 
on any one of them is sufficient in law. 

The case of Doe v. Watkins (3) is in- 
teresting in that it has been held in it that 
the question whether service of notice on 
one of the join^ tenants was sufficient 
notice on the other tenant, who was not 

(1) L. B.t|« I. A. aas : 8. c. 1. L. B. 46 Oftl 
46B| 980. W. N. 77 (1818). 

ffi) 7 iMt S61 1 8 B. B. 070 C1806). 


served, is a question of fact and must bd 
left to the jury. In the present case the 
learned Subordinate Judge has come to 
a finding of fact on evidence that there w as 
no service or tender of notice to Defen- 
dant No. 9, nor was any notice addressed 
to him. The view we take is not support- 
ed by any reported authority in a du'ect 
form ; but it is indirectly supported.by the 
decision in the case*of Rajoni Bibi v. ^afi- 
sonnessa Bibi (4). In that case a notice 
containing the names of all the joint ten- 
ants was delivered to one of the Defend- 
ants and the objection taken was that 
there ought to have been as many copies 
of the notice as there ^ ere tenants. This 
objection was overruled in the view that 
the notice was addressed to and containeil 
the names of all the tenants, though it 
was sened on one of them. On a plain 
reading of sec. 1CM5, Transfer of Property 
Act, and on the consideration of the aiitiio- 
rities on this point, wo are of opinion that 
it is necessary in order to'bind even a 
joint tenant that the notice must be 
addressed to and served on him in one of 
the ways mentioned in the second clause 
of that section. It should be addressed 
to him and may be served either on him 
personally or to one of the family or ser- 
vants or affixed to a conspicuous part of 
the property. It is difficult to hold that 
a person whose tenancy or existence is 
ignored and not recognised, as was Defen- 
dant No. 9 in the present case, is a “ party 
to be intended to be bound,' by the notice 
under sec. 106, Transfer of Property Act. 
The notice in this case on Defendant No. 9 
not having been thus served!, the lower 
Appellate Court was justified in holding 
that the service of the notice was not good 
and sufficient in law to detei'miue the 
tenancy. 


(4) 4 0. W. N. 678 (1«00). 



624 


TtilE CALCUTTA WEEKLY NOTES. 


[VoL. XXIX. 


BKJoy Chand Mahatab v. Kali Pbasanna Se*. 


» In this view of the law the appeal fails 
and is dismissed with costs. 

CtrMiNo.J. — agree. 

H. N. M. 

tOlVIL APPELLATE JURISDICTION.] 
Appeal from Aa'PELlate Dborre 
No. I.’ITS OF 1922. 

Subrawardt, J. ' Shaikh Taleb Ali, 
Duval, J. Defendant, Appellant, 

1925, V. 

Heard, 18 and > Shaikh Abdul 
19, February. Kezack and anr., 
Judgment, Plaintiffs, 

li<. February, j Respondents. 

ffindu law— Succession io stiidban properti/ of 
degraded woman Point rebtUtable by evidence not 
taken in the trial, if can be raised in second appeal. 

Succession io stridhan property of a de- 
graded Hindu woman is to be governed by 
the ordinary Hindu law of inheritance and 
a daughter is not to be preferred to the sun 
in the line of succession . Under the 
Dayabhaga School, the son succeeds in pre- 
ference to the married daughter. 

HiRA Lall Singha V . Tripura Chara.n 
Box (1) followed. 

The presumption that a Hindu migrat- 
ing from one place to another carries with 
him his personal law is a rebuttable one 
and where the Defendants did not attack 
the Plaintiffs’ title on the ground of appli- 
cability of the Mitakshara law and the 
Plaintiffs were unable to adduce any evi- 
dence on the point the Defendants were not 
allowed to raise the point in second appeal. 

This was an appeal against the deoee 
of S. Nt Ray, Esq., 1st Additional District 
.fudge of Zillah Midnapore, dated the. 
5th of May 1922, reversing the decree of 
Babu Maya Taru Haidar, Munsif, 2nd 

(1) 1. L. B, 40 0al.^50i 8, c. 17 0. W. N. 

679 (F, B.) (1918). 


Court, Midnapore, dated the 5tb of Sep- 
tember 1921. 

The facts of the case will appear from 
the judgment. 

Mr. Mohendra Nath Ray and Babu 
Apurba Charan Mukerjee for the Appel- 
lant. 

Mr. Mohendra Nath Ray and Babu 
Santosh Kumar Pal for the Respondents. 

THE JUDCMENT OF THE COURT Was aS 
follows : — 

Suheawabdy, j. — T his appeal arises out 
of a suit for rent for tbe years 1326 to 1328. 
Tlije Defendants denied the relationship 
of landlord and tenant between the Plain- 
tiffs and themselves and set up their own 
title. They succeeded in the first Court 
hut the learned Additional District Judge 
of Midnapore decreed the Plaintiffs’ suit. 
'J'lie present a|>i)eal is by the Defendants 
and four points have been urged by the 
learned Advoc’ate api^earing on their be- 
half. 

The property in suit, it appears, belong- 
ed to one Kirtibash Maity, who Lad in his 
keeping a woman of the name of Saras- 
wati Devi. lie e.xecuted a deed of gift 
of the property in suit in favour of his 
mistress in 1915. He left two children 
by Saraswati — a son Rampado and a 
dlaugbter Haripriya. After that Saras- 
wati died leaving these two children be- 
hind her — Haripriya having been married 
before her death. On the 16th October 
1920 the Plaintiffs purchased the entire 
property from Rampado and on the 30tb 
March 1921, the Defendants purchased 
Ihe entire property from JIaripriya. Tbe 
Plaintiffs have brought this suit for re- 
covery of arrears of rent on the allegation 
that the property devolved upon Rampado 
and as purchasers from him they are en- 
titled to receive rent fiona the Defend- 
ants who admittedly were the tenants on 
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the land under Saraswati and have sinle 
been in occupation of it. The defence as 
made out in the written statement was 
that Rampado was not born of the womb 
of Saraswati and therefore he was not her 
heir and that the purchase by the Plain- 
tiffs from Rampado was not»genuine. The 
trial Court dismissed the Plaintiffs’ suit 
oil the ground that Saraswati was an up- 
country woman and presumably governed 
by the Mitakshara School of law^ ; and as 
under that school, the daughter is the pre- 
ferential ‘heir in respect of the stridhan 
properjty, Rampado did not inh,e]it any 
interest in it and therefore the purchase 
by the Plaintiffs did not give them any 
title to the property. On appeal the 
learned Additional District Judge lias not 
given effect to this plea on the ground 
that it w’as not raised in the pleadings 
and that it was only hiought out in the 
cross-examiuatiou of one of the Plaintiff's’ 
witnesses that Saraswati’s father was an 
up-country man. Ttie learned Judge 
notes that the witness after making 
the statement added that he did not know 
whether SarasN^ati’s father w^as governed 
by the Mitakshara law or not. 

In the first jfface, the learned Advocate 
for the Defendant pressed foi* our con- 
sideration the point that Sarasw^ati being 
governed by the Mitakshara School of 
law^, succession to her property should be 
governed by that law. 1 am of opinion 
that the view taken by the learned Judge 
is con’ect and that we should not allow 
the Defendants to raise this question at a 
late stage. I observe in the pleadings 
that the Plaintiffs’ title was questioned 
only on the grounds— first, that Rampado 
was not a son born of the womb of 
Saraswati; and, secondly, that the pur- 
chase by the Plaintiffs was not genuine. 
No suggestion was made in the written 
statement that the Plaintiffs’ right could 


be challenged on any other consideration 
such as that the son of a person governed 
by the Mitakshara law has no right in pre- 
ference to the daughter to succeed to 
Stridhan property. It is undoubtedly a 
question of fact. The^ presumption that 
a Hindu migrating from one place to an- 
other carries with him his personal law 
is a rebuttable one.“ Since the Defend- 
ants did not attack the Plaintiffs’ title on 
this ground, the Plaintiffs were unable to 
adduce any evidence to show by what law 
Saraswati was governed. 

It is argued in the second place that 
even if the woman Saraswati w^as govern- 
ed by the Dayabhaga School of Hindu 
law, she being a prostitute her daughter 
is to be jireferred to her son according to 
the law of inheritance that governs Hindu 
women who have taken to prostitution. 
^J'his point, too, v\as not raised in the 
j)leadings and it was not taken in any of 
the Courts below. \A"e have therefore 
Dot the advantage of the opinion of the 
( OLirts below who were im touch with the 
parties and the evidence. But it is urged 
that it is a pure question of Jaw and the 
Plaintiffs in order to succeed in this suit 
must prove their title strictly. We have 
therefore allowed the learned Advocate for 
tlie Appellant to argue this point. No 
authority has been placed before us in 
support of this contention nor any text 
from any original authority on Hindu 
law. But reliance is placed upon certain 
observations in the tlindu Law of Stridhan 
and Marriage by Sir Gurudas Banerjee, 
5th Ed., at p. 458. There the learned 
author deals with the succession of pro- 
perty of dancing women. It is not neces- 
sary to go into the cases in which a simi- 
lar point came up for consideration as the 
question seems to have been set at 
rest by the Full Bench decision of this 
Court in the case of Hira Lall Siugha y. 
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Tripura Charan Roy (1) which holds that tlCe case of dancing girls, for in that Presi- 


J^e mere fact that a Hindu has adopted 
the life of a prostitute does not sever the 
tie which connects her to her kindred by 
blood ; and consequently her stridhan pro- 
perty passes upon her death according to 
the law of succession laid down under the 
Bengal School of Hindu law. The judg- 
ment of the Full Berfch is based upon the 
theory approved by that decision that the 
Hindu law makes no distinction between 
rules of succession applicable to the pro- 
perty of a Hindu degraded woman and 
that of a respectable woman. This view 
so adopted in the Full Bench case 
has called for some severe criticism at the 
hands of the editor of Sir Gurudas Baner- 
jee’s book. But it is worthy of note that, 
in the case of Sarnamoyec Bevoa v. Secre- 
tary of State for India in Council (2) to 
which Sir Gurudas was a party, it w’as 
held that a woman of the town who is 
Hindu by birth does not cease to be a 
Hindu by reason of the degradation, and 
succession to her property is governed by 
the Hindu law. The law as regards 
da.neing women has been properly charac- 
terised as peculiar to the Presidency of 
Madras as was observed in the case of 
Swamomoyee (1) already referred to; 
and it is admitted by the Madras High 
Court in the case of Meenakhi v. Muni- 
andi Panikkan (3) that the law of succes- 
sion as obtaining in that Presidency to 
the estate of dancing women is based upon 
local custom and usage. As a matter of 
fact, as the learned Advocate for the Bes- 
poudents rightly points out, there is no 
departure in that Presidency from the 
ordiinary Hindu law of succession even in 

(1) I. L.E.40C81. 660: a. c. 11 C. W, N. 

679 (F. B.) (19M) 

(8) 1.L.B.26 OaL 264: a. c. 2 0. W. N. 

97(1997). 

(B) I. li. B. 88 Mad. IIM (1814). 


dency Mitakshara School of Hindu law 
prevails ; and according to that law as re- 
gards stridhan property the daughter is 
preferred to the son. The nearest ap- 
proach to the facts of the present case is 
the case of (fnpurfl Charan Banerjee v. 
Harimati Dassi (4), the decision of which 
covers a portion of the points raised in 
this case. This case was not approved of 
by the Full Bench in respect of some 
of the observations made by the learned 
Judge; but the rule of succession of de- 
graded Hindu women leaving illegiti- 
mate children as laid down there has not 
l)een dissented fi'om. In that case a 
Hindu prostitute died leaving six children, 
Iwo of whom were sons and four daughters. 
It was held that each son would take l/6th 
of the property left by the deceased. 
Thi.‘< being the state of the case-law, it 
may now be taken to be fairly settled that 
succession to stridhan property of a de- 
graded Hindu w'oman is to be governed 
by the ordinary Hindu law of inheritance 
and that daughter is not to be preferred 
to the son in, the line of succession. 
.According to the Hindu law of succession 
to the stridhan property of a woman the 
son succeeds in preference to the married 
daughter under the Dayabhaga School of 
Hindu law. The daughter Haripriya 
having been married before the death of 
Sarasw’ati, Bampado, her son, succeeded 
to the entire property left by her. The 
second contention of the Defendants fails 
accordingly. 

The third point urged is that on the 
findings of the learned Judge, Bampado 
was a minor at the time wheir be executed 
the kobala in favour of the Plaintiffs on 
the 16th October 1920 and then^We the 
Plaintiffs derived no title under it. The 

(4) 1 1| B. 88 CM, 408s s. o. 16 0. W H, 
808(1911). 
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learned Judge remarked that in 1915, the 
date of the deed of gift by Kirtibash in 
favour of Saraswati, Eampado was 12 
years of age and Haripriya was 11 years 
old. This point even was not raised in 
any of the Courts below ner even before 
the learned Judge. It is well-known that 
in this country in giving the age of a per- 
son the number of years he has complet- 
ed is mentioned without taking into ac- 
count the months by which he may have 
exceeded tliat age, so that a person near- 
ing the age of 13 is said to be 1'2 years old 
though actually he may be very near 13. 

As this point was not raised and as it is 
a question of evidence, we do not think 
that we should be justified in holding that 
merely because he was said to be 12 years 
of age in 1915 he was below 18 on the Ifith 
October 1920. 

Fourthly and lastly, it is urged that 
there is no finding in the Judge’s judgment 
that the T’laintifl's’ kobafn is genuine. 
There is doubtless no distinct fimling on 
this point in the* Judge-’s jud'gineiit, but it 
may be due to the I'act thahits gejiuineness 
was not disputed before him by the Oe- 
fendant for the reason that the Defend- 
ant himself was one of the attesting wit- 
nesses to that kobala. On a perusal of 
the Judge’s judgment it seems to have 
been conceded that the Plaintiffs’ kobala 
was genuine as the learned Judge’s find- 
ing with regard to certain rent-receipts 
filed by the Defendant is based u|X)n the 
fact that the Defendant himself signed the 
kobala as an attesting witness. There is 
enough indication in his judgment to show 
that he believed the Plaintiffs’ kobala to 
be genuine. 

All the'4i|)oints raised by the Appellant 
fail and this appeal must be dismissed 
with costs. 

Duval, J. — I agree. 

S. C. M. 


rOlVIL REVISION AL JORISDIOTION.] 

Rule No. 62<r op 1924. 

G. M. Falkner, Official 
Assignee,' Petitioner, 

V 

Mibza' Mahombd’Sybd 
Au and ors., Opposite 
Party. 

Court Fees Act (IV of 1870)j 8€C. 7^ Civil Pro- 
cedure Coda (Act V of 1908)t]^0r.^ VII, r. 11^ 
See, 115— Revision of Courfs order determining 
value of suit 

The (Joint ( tupotcrred under the late 
to revise the valinition put by ihe Plaintiff 
and if on such revision it is t>f opinion that 
the valuation is insuffieient or arbitrarily 
low it lia>^ jurisdieiion to fix the proper 
value; but when a ('onrt delcnnines the 
valuation aeeording to its judgment or 
holds that Plaintiffs valuation is correct 
it does not commit such an error of law as 
to entith' the High Court to infierfcrc umh r 
sec. 115, a. P. C. 

was a [{iile c^ranted on the JOlli 
JMay 19*24 against an order of the Munsif 
at Alipore ^Babu Nishikanhi Banerjee), 
dated the 1 1th April 1924, o\eiTuling the 
objection of the Defendant and declaring 
the valuation as put by the Plaintiff to be 
the correct valuation of the claim. 

The facts of the (rase will appear from 
thei judgment. 

Dr. Sarai Chandra Basak and M. Nasini 
AU for tlie Petitioner. • 

Babu Sitaram Banerjec for the Opposite 
Party. 

The Judgment of the Court waa aa 
follows : — * 

This Eule w^as issued at the instance of 
Defendant No. 1 in a suit pending in the 
Court of the Munsif, Ist Court at Alipore. 
The Eule is in these terns : Let a Buie 
issue calling upon the Opposite Party to 


bUHBAWARDT, J. 

Doval, j. 

1924, 

Heard, 

15, July. 
Judgment, 

16, July. 
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show cause why the suit complained of in 
the petition should not be dismissed on tlu* 
grounds stated therein.” The facts air 
that the Opposite Party has brou^^ht a sun 
in the Court of ^he Munsif on the alle;^a 
tion that the property in dispute was in- 
cluded in the wg^hf created by Prince 
Kamar Ka-dar Mirza, (father of the Plain- 
tiff), that the Plaintif is the matwalli of 
that wakf ^ that one Raheba Khatun was 
the benamdar of the said Prince Ivamar 
Kadar, the property having been purchased 
in her name and that she wrongfully sold 
it to one Suprasanna Eoy Choudhury who 
was. subsequently declared an insolvent 
and his properties became vested in !)<'- 
fendant No. 1, the Official Assignee. Tl\e 
Plaintiff prays in the suit that it may be 
declared that the property in dispute is 
one of the wakf properties of which he is 
the matwalli and is in possession uinler 
the deed of trust; and as the Defendant 
No. 1 is attem])iing witliout any right to 
sell this properly as the properly of the 
insolvent he prays that the Plaintiff’s title 
to the property as matwalli of the trail 
estate of Prince Kamar Kadar may be de- 
clared and a permanent injunction grant- 
ed restraining the Defendant No. 1 from 
bringing the disputed property to sale as 
the property of any of the Defendants. 
He valued his claim in respect of the de- 
claration sought at Es. 100 and his claim 
in respect of the injunction prayed for at 
Es. !5. He paid court-fees on these 
amounts. 

An objection was taken before the 
learned Munsif by the Official Assignee 
on the ground that the suit was not main- 
tainablfi in the Court of the Munsif inas- 
much as the value of the property in suit 
exceeded the pecuniary jurisdiction of the 
Court. The learned Munsif went into 
the matter thoroughly and found that the 
property was as a matter of fact worth 


At). 

Es. 10,000 : but as the Plaintiff was in 
possession of the property andl derived a 
nomiuid income' from it he held lliat tI)o 
valiiafion by |,he Pin intiff of the reliefs 
sought was right and that accordingly he 
had jurisdiction to try the suit. Against 
this order this Eule has been obtained. 
It is difficult to understand what is meant 
by the Eule which calls upon the other 
side to show cause why the suit should 
not he dismissed. At the hearing, the 
learned vakil for the Petitioner conceded 
tJiat he cannot ask for the dismissal of the 
suit, but he contends that the suit is be- 
yond the jurisdiction of tlie Alnnsif and 
that the plaint should ])e returned for pre- 
sentation to proper (curt. The objection 
ol the l^titioner as to the competency of 
the Munsif to hear the suit is based on the 
view of the law which has been laid 
down in several cases by this Court, that 
the Plaintiff should not be allowed to 
arbitrarily Dx the value of his claim under 
HOC. 7, cl. iiv) of tlio Court Fees Act, 1870. 
1’he leading case on the* point is the cas(‘, 
of Umatul BatuI v. Navji Kuar (j), which 
has been followed in a number of cases. 
See the cases of Krishnadas Laha v. Hari 
Charan Banerjee (2) and Raj Krishna Dey 
v. Bepin Behary Dey (3). The view taken 
in these cases is tliat though sec. 7, cl. 
(iv) of the Court Pecs Act leaves it abso- 
lutely to the discretion of the Plaintiff to 
value his reliefs under els. (c) and (d), 
the Court is competent to exercise its 
powers conferred on it by Or. 7, r. 11, C. 

P. C. There has been a divergence of 
judicial opinion upon this point. The 
High Courts of Bombay and Allahabad 
have given a strict meaning to the words 
of the Court Fees Act ; wherea| this Court 
and the High Court of Madras have taken 

(X) 6 0. L. J. 427 (1007). 

fZ ) H 0. L. .T. 47 aoin. 

(0) 16 0. L. J. 194 (1912). 
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% different view. The decisions in tha tion is correct it commits such an error 


Conrt too have not been uniform. See 
Rupehand Ghosh v, Khirodamoyee (4). 
[t is not necessary in this case to examine 
ail the condictin^ anthnrities as we are 
sf opinion that this Rule must fail under 
lec. 115, C. .P. C. The ease on which 
much reliance has been placed, namely, 
the case of Umatul Batul v. Nanji Kuar 
(1) was an appeal in which the Plaintiff 
complained against an order of the Court 
below fixing a value higher than that put 
by the Plitintiff in the plaint and the learn- 
ed Judges in the course of the judgment 
made the following observation : “ We do 
not think it can be affirmed as an inflexible 
rule c£ law that it is not open to the Court 
to revise the valuation put by the Plain- 
tiff, when H is conclusively established 
that it is arbitrary and improper .... .It 
is open to the Court, if a question is rais- 
ed as to the true valuation of the suit, to 
determine such question, and that it is 
not only within the power of the Court 
but it is also its duty to take action undei 


of law as to entitle the Court to interfere 
under sec. 115, C. P. C. What the learns 
ed Munsif has done in this case is that on 
an examination of the alleged facts of 
this case he has comeJ;o the conclusion 
that the valuation as put by the Plaintiff 
on the plaint is correct. That view ma} 
be right or may be wrong : but it cannot 
be said that the learned Munsif has exer- 
cised a jurisdiction not vested in him <» 
has failed to .exercise jurisdiction vested 
in him. There is another view of the 
matter, namely, that the decision of tht 
Munsif on the present question may bt 
challenged in appeal from the decree in 
the suit. This is an additional reason 
why we should not interfere in the exer- 
cise of our re visional jurisdiction. We 
therefore think that this is not a case in 
which we should interfere under sec. 116, 
C. P. C. 

The Rule is accordingly discharged witb 
costs — two gold mohurs. 

S. C. M. 


sec. 54 (Or. 7, r. 11) of the Civil Proce- 
dure Code, if it is estabUshed that the 
valuation is improper.” All the other 
cases'that have followed this case are also 
cases in which the Courts below had fixed 
a valuation according to their judgment 
and different from that put by the Plaintiff. 
The result of these authorities is that 
the Court is empowered under the law to 
revise the valuation put by the Plaintiff 
and if on such revision, it if of opinion 
that the valuation is insufficient or arbi- 
trarily low, it has jurisdiction to fix the 
proper value. But no case has been 
brought to oiilr notice which has gone the 
length of holding that where a Court de> 
terminea the valuation according to its 
filament or holds that Plaintiff's Talu^ 

(t) fl O. L. J. 427 (1907). 

44# 27 0. W. N. 4B7 (18X7). 


PBIVY COUNCIL. 
[ArrSAL FBOM Bombat.] 
Lob'd Ddnkdin. \ 


CowANi EoAiri 
Lord Carson. B.^daohamji, 

Sib John'Edgb. Appellant, 

1924, V. 

Heard, 30, July. Ratabbai and anr.. 

Judgment, Respondents. 

28, October. / ^ 

Indian Succettion Act (X of 1865), teo.>107 and 
Exception- Oitt ofpropertiee remaining utter main^ 
tailing family, to eon on attaining majority- Gift, 
wheth^ veeted or contingent—" Gift o/ fund” and 
u direction to make over proftrtiee remaining,” 
difference between— Property and inco^ both un- 
asaertainable- Exception to section, if applies 

. 4 testator by his Wilt directed the exe- 
cutes to maintadn Himself, ike testator’s 
eoife and the eon or daughter of the testa- 

80 


Ratanbai and anr.. 
Respondents. 
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tor out of the properties and effects of 
the testator (and not merely out of the in- 
come thereof), and,'on the son coining of 
age. make over the whole of his remain- 
ing properties to the son. If the 
maintenance of « the family did not 
exhaust the whole income; a discre- 
tionary power was given to the executor 
to spend the surplus income in giving 
encouragement to education, etc. ; 

Held — That the bequest to the son vy< 
contingent within the meaning of the 
first clause of sec. 107 of the Succession 
.ict and did not fall within the E.vceplion 
thereto, inasmuch as (i) there was no 
direct gift to the son but only a direction 
to hand over, not any particular fund, 
but the whole of- the testator’s remaining 
properties when the son came of age, 
(ii) the remaining properties were not in 
any Way ascertained or ascertainable, 
Ou> there was no definite ascertained in- 
come to arise out of the fund to be given 
to the son absolutely or so much of it ap- 
plied for his benefit as anight be necessary. 

This was an appeal from a decree, 
dated the 2nd August 1922, of the High 
Court at Bombay, which varied a decree, 
dated the 4th February 1922, of that Court 
in its Original Jurisdiction. 

The Ist Respondent in the appeal was 
the widow of a Parsi named Eustomji 
Edalji Dadachanji, and she took out an 
originating summons for the consiaruction 
by the Court of certain questions arising 
under the Will of her deceased husband. 

The Appellant is the testator’s brother 
whom he had appointed under his Will 
as his sole executor, and the 2nd Bespon- 
dent is hip daughter by a predeceased 
wife. 

The testator also left him suniving a 
son who died in infancy. , . 

The material clauses of tlie WIH are 


t out in the judgment of the Judicial 
Committee. 

Thei*e were three main questions on 
which the opinion of the Court was re- 
quired, vig : : — 

n) Whether a beqiiest of the residuary 
estate in favod'r of the testator’s son was 
vested or contingent on his attaining 
majority. 

(2) W’hether if the beejuest was vested 
it was divested by the death of the son 
before attaining majority. , 

(d) Whether if the bequest was con- 
tingent tliere was a gift of the residuary 
estate to the Appellant, or the testator 
died intestate in regard thereto. 

Both the Courts in India held! that the 
bequest to the testator’s son was contin- 
gent within the Ist* clause of sec. 107 of 
the Indian Succession Act, X of 1865, but 
they differed as to whether it came with- 
in the Exception thereto. 

The trial Judge (Kanga, J.) was of opi- 
nion that the Will did not purport to 
give the income to the son absolutely, 
or (Krecfr it to be applied to his mainten- 
ance during infancy. The appeal Court 
(Shah, Acting G. J. and Pratt, J.) came 
to a contrary conclusion. 

They held on the second question tha^ 
the residuaj’y estate having vested under 
the Exception to sec. 107 there was no- 
thing in the Will to direct it on the death 
of the testator’s eon and on the third 
question that on the occun’ence of this 
event the estate passed to the Ist Bes- 
pondent as his heir subject to her obtain- 
ing letters of administration. 

Mr. Upiohn, K. C., Sir G. Lowndee, 
R. C. and Mr. E. B. Raikes for the Ap- 
phUant. 

Messrs. M. R. Jardine and Gibbon for 
the let Respondent. . . 
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^Their LoRDSHtps* Judgment was deli- 
vered by 

Lord Carson.— The only question 
which this Board is asked to decide is 
whether upon the true construction of 
the Will, dated the 10th <July 1913, of a 
Tarsi named Rustomji Edalji Dada- 
chanji who died on the 17th July 1913, a 
bequest of the residuarj^ estate in favour 
of his son since d^eceased was vested or. 
contingent upon his attaining his majority. 

The clauses of the Will which arc ma- 
terial for the determination of this ques- 
tion are in the w^orcls and figures follow- 
ing 

5. My present surviving wife Ratanbai 
is now in the family way. And she haa 
expressed in iny presence her free will and 
accord to live as a member of the family 
with ray executor (i.r ) my elder (or 
eldest) brother Doctor Kavasji Edaljce 
Dadachanji. As to whatever children (I 
child) that may be born of her womb, my 
brother shall bring up and maintain the 
same. And my said executor shall defray 
all the expenses in connection therewith 
out of my properly and^ effects. And he 
shall maintain the family. (The expression 
maintenance of the family includes that of 
the maintenance of my said executor also.) 
Should a daughter be born of the womb of 
my wife Ratanbai, she shall be brought up 
and maintained and shall be educated pro- 
perly and my executor or after his death 
his executors or executrices shall after 
making outlays in accordance with my cir- 
cumstances get her married at a proper 
place (i.e., in a suitable family). Should 
a son be born lie also shall be cherished 
and maintained, and educated and brought 
up. And When ho comes of age my execu- 
tor or after iia death his executors or ex- 
ecutrices shall make over the. whole of my 
remaining properties to the said son. 
Should tile child (whether) daughter or son 
bom of the womb of my wife, die in 
tender age (i.e., a minor) and should my 
wife, for any reason whatever be unwilling 
to live as a member of the family with my 


executor} then my executo shall out. of 
my property purchase Bonds for Rupees 
five thousand bearing interest at four per 
cent, at -the market rate and shall transfer 
the same to the name of my paid wife 
Ratanbai. • 

‘‘ 14. After having defrayed all the house- 
hold expenses out qf the income of my 
Punji (property), as to whatever there may 
remain over my executor shall, if he 
thinks proper, expend the same in giving 
encouragement (o education and the works 
of science and arts as well as in* erecting 
troughs for cows (and) cattle to drink 
water from. In case my ex€KJutor should 
not do that then he has absolute authority 
to do so. If lie likes he may make out- 
lays in this manner or he may not even 
make the same. 

'M5. As to rny property (or properties) 
and lands at Nasik and Kherwadi and as 
to my share in rny paternal property and 
Punji situated at .Navsari, I. bequeath the 
.same also to my executor my brother 
Dr. CawraBji Edalji Dadachanji. And I 
annul and cancel the right of my heirs 
from all those. ^ 

10. My executor shall make such use 
thereof as he may think proper. He is the 
owner of all tho9,\ As to the whole of the 
effects and furnilure, chattels in my home 
and the goods and property whatever there 
may remain over after payment of the 
above Warsas, I bequeath the same to my 
said executor.’^ 

The parties are governed by the Indian 
Siicces.sion Act (X of 1865), the material 
section ol which is in the following 
termsj : — 

107. A legacy bequeuithed in icase a 
specified uncertain event shall happen does 
not vest until that event happens . . . 
until the condition has been fulfilled, the 
interest of the legatee is called con- 
tingent. • 

# . # S' P a 

Exception— Where a fund is bequeathed 
to any person upon his attaining a parti- 
cular age, and the Will also giv:es to him 
absolutely the inpome, to arise from the 
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fund before he reaches that age, or directs 
the inooose, or so much of it as may be 
necessary, to b(^ applied for his' benefit, 
the bequest of the fund is net contin- 
gent." 

• 

Both the Courts in India held that the 
bequest to the testator’s son is contingent 
within the meaning of the first clause of 
sec. 107, a decision with which their 
Lordships agree. 

The main contention, however, before 
this Board on behalf of the contesting 
Respondent was that the terms of the gift 
came within the Exception contained in 
sec. 107. 

The trial Judge held that the case did 
not fall within the Exception to sec. 107. 
The Appellate Court, however, took a 
different view and held that by reason of 
the Exception “ the bequest in favour pf 
the son was vested in interest at the date 
of the testator’s death.” It is necessary, 
therefore, to examine the clauses refer- 
red to in the Will to see whether the fund 
is bequeathed to the son ” upon his at- 
taining a particular age, and the Wilt also 
gives to him absolutely the income to 
arise from the fund before he reaches 
that age or directs the income, or &•> 
much of it as may be necessary to be 
applied for his benefit.” 

In the first place it is to be noticed that 
there is no direct gift to the son, but 
only a„direction to hand over, not any 
particular Ifund, but the whole of the 
testator’s remaining properties when the 
son comes of age. Nor is the income of 
such remaining properties to be employed 
in any way in accordance with the terms 
of the section absolutely for the eon. nor 
is it directed that the income, or so much 
of it as may be necessary, should be^pplied 
for his benefit. That would be impossi* 
ble^, ^ the remaining properties tip not 
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) 

in any way asceriained or ascertainable 
[see In re Gossling (I)]. 

As the learned trial Judge states in 
his judgment in analysing the Will : ” In' 
this case the executor is directed to main- 
tain the famKy of the testator and the 
maintenance of the family includes the 
maintenance of the executor. The direc- 
tion to the executor is that ble should 
maintain himself, the testator’s wife and 
the son or the daughter of the testator 
out of the properties and effedts of the 
testator. The executor, it seems, may, for 
the purpose of maintenance of the testa- 
tor’s family, spend the corpus; for the 
maintenance of the family was to be out 
of the property and effects and not out 
of the income only of the property. If 
the maintenance of the family did not 
exhaust the whole income; a discretion- 
ary power was given to the executor by 
cl. 14 of the Will to spend the surplus 
income in giving encouragement to edu- 
cation and works in science and arts as 
well as in erecting troughs for cows and 
cattle to drink water from.” There is, 
therefore, no definite ascertained interest 
" to arise from the fund.” 

Their Lordships agree with the trial 
Judge that the case does not fall wdtbin 
the Exception to sec. 107 of the Indian 
Succession Act, and, as has been already 
stated, tbeir Lordships agree that the 
bequest of the residue to the son is con- 
tingent on his attaining the age of majo- 
rity. Their Ixirdships will therefore 
humbly advise His Majesty that the ap- 
peal should be allowed, and the decree of 
the trial Comi; restored. The order as 
to costs made by the High Court in ap- 
peal will stand. 

The Respondents will pay the costs of 
this appeal. 

p> t Cb, BiSt on. siqi. [1903) 1 Ch. 

MS. 
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SolicitoTB ; Messrs. T. L. Wilson d Co. 
for the Appellant. 

Solicitors : Messrs. Lattey d Hart for 
the Ist Hespondent. 

Q. D. M. 

PRlVT COUNCIL. 

[Afpbal fbom Bengal.] 

L'>rd DonkDin. 

Loan Atkinsin. Rua S>si Sekiiarfs- 

h)p. AMRi);tt Ai.f. War Rov Buiadub, 

Lord S ve-)EN. Appellant, 

19i4, * r. 

Heard, :r> and L\iit M oian Mitra, 

.‘11, October. since deceased, 
Judgment, Respondent. 

31, October. 

Cieil Procedure Code (Act V of 1908), sec. ^7— 
Arbitration award, decree in terme of — Suit to re- 
cover property allotted by award, if liee. 

An arbitration award allotted certain 
lands to Plaintiff and certain others to 
Defendant and a, decree was passed in 
terms of the award. The Plaintiff insti- 
tuted the present suit to get possession 
of certain lands which he alleged were his 
under the award and of which the De- 
fendant had remained in unlawful posses- 
sion • . 

Held — That the suit did not lie, the 
Plaintiff’s remedy being by application 
for execution within the time allowed by 
law. 

This was an appeal (No. 89 of 1923) 
from a. decree of the Hit^h Court in Ben- 
gal, dated the SOth November 1921, 
whinli reversed a decree, dated the 28th 
E^ruary 1920’, of the Court of the Sub- 
ordinate Judge of Bajshahi. 

The Plaintiff and Defendant in the ac- 
tion in which this appeal is filed were 
joint and undivided sharers in two 
maluds, from which they zealized rents 
according to their respective shares. 


Disputes having arisen between the 
parties as to their boundaries they ap* 
pointed the District Magistrate of Malda 
arbitrator to effect a partition. 

On the lOtb J une ld05 the arbitrator 
made his award which was filed in Court 
on the 19th hfarch 1906. By it he decid- 
ed that the parties should collect the 
rents and profits in the villages allotted 
to them from the 17th July 1906 and 
that each should deliver to the other 
within 3 months the zemindari papers 
connected with his allotment. 

There was evidence that each party in 
pursuance of the award went down to the 
property and took possession “ by the 
planting of bamboos,” notice at the 
same time being given to the tenants. 

The Plaintiff sued in 1917 for posses- 
sion of certain lands which he alleged 
had been allotted to him under the award 
and of which he bad been unable to ob- 
' tain possession. ' 

Tha Defendant pleaded that the award 
had been made a decree and that inas- 
much as the Plaintiff had not executed 
that decree within 3 years his suit was 
barred by limitation. The Subordinate 
Judge was of opinion that the Pkintiff 
had no right to execute the decree direct- 
ing the .award to be filed on the ground 
that it was in the nature of a declaratory 
decree, and that, as the Plaintiff’s suit 
was filed within 12 years of the date fixed 
in the award for the delivery of posses- 
sion, there was no bar of limitation. 

On appeal, the High Court (Woodroffe 
and Gbose, JJ.) considered that the cause 
of action in the suit was the same as that 
which was the subject-matter of the 
award, and that the Plaintiff’s claim to 
possession was not based on subsequent 
^jmssession. In their opinion the 
Plaintiff having failed to execute the 
award within 3 years of its being made 
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a decree his euit barred by limitation. 
They accordingly reversed the decree of 
the trial Court and dismissed tlie suit. 

Sir George Lr^wndes, K. C. and DvW 
for the Appellant. — The decree of tlu* 
17t.h March 190G was merely declaratory 
of the award and was not capable of exe- 
cution. 

« 

The Court can oiilv give delivery of 
immoveable property in execution, if tiie 
decree gives delivery. 

Sec. 263 of the Civil Procedure Code, 
1882. 

The decree here docs not give delivery 
hut merely declares the 'validity of the 
award. At the time of the award (he 
land in suit was waste. After 3 ycar> 
when the period of execution had lapsed 
the Defendant entered on it and pro- 
ceeded! to cultivate; the Appellant 
thus dispossessed and has a right to sue 
within 12 years. 

Messrs. DeGrwjlher, K. C. and Poril.h 
for the Bespondent. — The Courts in In- 
dia have all considered that the decree of 
1006 was tantamount to delivei-y. Q’Ih- 
Subordinate Judge decided that it was 
not a decree within the meaning of the 
Code of Civil Procedure and was there- 
fore incapable of execution. That is not 
the Appellant’s contention, 

[Lobd DrsKOiN, — The I’laintiff is 
asking for jxrssession. The wlrole ques- 
tion is, did he get possession under the 
decree, and could he have enforced tlmt 
decree ?] 

Delivery of possession could only have 
been symbolical, i.e., by a direction to 
collect rents and profits. The award: did 
not merely apportion the properties, it 
also ordered the collection of rents 
together with the delivery ot title- deeds 
and'l^t was tantamount to delivery, i 
SiirQeo. Lowndes replied. 


Their Loedships’ Judgment was deli- 
vered by 

Lobd Dunedin. — In this case . a ques- 
tion has arisen between two Zemindars. 
They were in possession of certaiin pro- 
perties in wba^r may be called a very uncom- 
fortable manner, that is to say, they jms- 
sossed certain lands in common, and the 
way of jiossession was a very uncomfort- 
ablc way. One got the rents of • certain 
tenants, and the other got the rents of 
others, and .someiiiues they both w'ent to 
the same tenant and each realised a por- 
tion of his rent. In order to get rid of 
this inconvenient situation, they agreed 
to arbitration : an arbitration was ac- 
cordingly held, and the arbitrator al- 
lotted certain villages to one, and C/Crtain 
\illages to the other. Therenjion posses- 
sion to a certain extent was taken in ac- 
cordance with the award. The present 
suit was instituted by the I’laintiff, and 
the object of tlie suit %vas to get iwsscs- 
wion of certain lands which he said wore 
his under the award, and of which the 
llefendant wds in improper possession, 
lie makes a plain averment in the plaint. 
He say.s, after setting out the fact of the 
award and the finding, “ But in spite of 
his” — that is the Defendant — “being 
hound in accoidancc with the provisions of 
the said award and the decree passed! upon 
it to give up to the possession of the Plain- 
tiff ” certain lands, “ the Defendant has 
not done so. The Defendant is not en- 
titled and has no right to enjoy and possess 
the lands mentioned ” in the three 
schedules annexed. For relief he aaks 
“ That on declaration that the lands men- 
tioned in the three schedules are lands 
depicted in the Bevenne Suirvey nsa^ of 
raouzhaa Lakshmipur, Bilbotendro acid 
Begpur respectively, and (on daclaratnin) 
of the Plaintiff’s right on the basis of 4be 
aforesaid award .and the decree passed 
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upon it to get possession of the same, the 
Plaintiff may get decree for kha^ possos- 
sion of jihe sam^ on eviction of the De- 
fendant from all these lands.” The 
answer that is made by the Defendant, 
and which has been given effect io by the 
Court below is that if what the Plaintiff 
says is true, the Defendant ought to have 
executed the decree which he got and 
not have allowed that decree to become 
null by reason of limitation. The ques- 
tion, therefore, resolves itself into this : 
Could he bn the statement of the facts 
now made have at the time got execution 
upon the decree V The decree was liledi in 
Court, and the order of the Court is this : 
‘‘It is ordered that this suit be decreed 
in the terms qf the award. annexed here- 
with.” The effect of that is not doubt- 
ful. It is a decree which so to sj)eak sets 
out again the words of the award. The 
words of the award, after going into the 
matter of the boundaries of the land 
andl describing them, are these : ” I fur- 
ther decide that the parties will collect 
rents and other pi’ofits ” from a certain 
date ‘‘ and that each of the two parties 
above named wull deliver respectively to 
each other all the Zemindari paiJers whhdi 
they may have in theii' possession.” If 
it is the fact, as the Plaintiff says in his 
plaint, that the Defendant did not give 
up possession, the way in which the Plain- 
tiff was kept out of the lands which he 
ought to have had can only have been 
one of two ways : Either it was that a cul- 
tivating tenant was on these lands and 
paid rent to the Defendant instead of to 
the Plaintiff as he ought to have done, or 
elae, if there wds no tenant then it must 
have bean that the Plaintiff was kept out 
of the lands in a physical sense, that ia to 
say, be was not^allowed tp go on to them. 
It seems to their Lordships to be plain 
that in either of those cases an appro- 
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priute waiTant could have been got from 
the Court upon a decree framed in the 
terms mentioned. That seems to end the 
ca^. It does not end peiha])s all that 
might have been made of the case, be- 
cause one can see that Ihere might liavo 
been a case of this .sort, and for aught their 
Lordships know this ‘may really bo the 
ca.se : Some of these lands, how much 
exactly lliey do not* know, but certainly a 
goo<l, pj'oportion, were jungle lands, or 
land.s under water, at any late lands not 
in a. tit .state tor cultivation. If after the 
award the ))arties went down to the ground 
and said ; “ Mere arc the boundaries that 
ha\e been settled by the arbitrator-; this 
is my land, and that is yours,” and then 
wont av\’ay anil nothing happened ae re- 
gaixls this waste or watery land, and 
neither party went on to it and po8.scsscd 
it, and then, after the expii-y of the limi- 
tation years upon the judgment on the 
aw'anl, (he Detendaiit by means of a 
tenant went in upon tlio.^e' lands and 
began to cultivate them, andl took the 
rent fi-om the tenant, who was so 
put in, it is quite clear that the 
Plaintiff could then have come and asked 
the as.si.stance of the Court. He w'ould 
have founded upon the award itself and not 
upon the decree following upon it, and 
to that there would have been no answer. 
But unfortunately, although there is, one 
may almost say, more than a hint that that 
is the true state of the case, that is not 
the case that was made, and it is tt case 
obviously tlrat would not only have had 
to be averred but proved, and there might 
and pr'obably would have been a great 
deal of evidence on one side and on the 
other. It is too late now for their Lord- 
ships to take up that case. They will 
therefore humbly advise His Majesty thdi 
the appeal must be dismissed irith 
costs. 
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. Solicitors : Messrs. Barrow Rogers and 
Nevill for the Appellant. 

Solicitor : Mr. E. Delgado for the Re- 
q>ondent. 

G. D. M. 

[CIVIL APPBH ATB JOB SO'CTIOH.' 
ArrSAL FKOM Orjoihai. Pivil Jokibuiotion 
N >. or 192t. 

S^BDFRBOV, C. J 1 
RaNRI'. -f- Cl- 

1**2.^, Dsfeudunts, A|»j»-lluiits, 

Bt'aril, *’• 

tt. Fehruaiy. n<>'*o»i»ii M' l.' iCR, 

Judgment, Plaintiff, Ueepoinleiit. 

l.V February , 

Calciitta tlent Act (III of lOiO. B C ), nee V, 
ttib-tect (I ,<* and (f>}—Depo*it of rent wiih the 
Bent Cotitrnfler— Tender on the re-o/ieinng dny 
after the hdidaye— Inability to fxty owing to refumd 
to accept rent by the ca»kier in the Hint ControlUi'e 
Ojffice effect of- Payment next day, effect of— Breach 
of term» of the tenancy by removal 6/ fixtures wh-n 
jtoeeeeeion teat given up, whether tmh removal 
disentitle* the tenant to the protection of the Bent 
Act, during the period of holding over. 

The tenanis occupied certain premises 
and agreed to pay rent at Rs. J ,050 for a 
term of 10 years under a lease, dated the 
10th April 1911, commencing from 1st 
January 1911. The rent was payable on 
the 6th of every month. The lease expired 
on Slat of December 1920 and the tenants 
continued to remain in possession until 
31st January 1923 when they vacated the 
premises. In July 1920 the landlord had 
given* notice to vacate the premises as the 
same was required for the purpose of re- 
building, and had refused to accept the 
rent after December 1920. The tenants, 
in consequence, deposited Rs. 1.155 a 
month hetnq the standard rent payable in 
respect of the premises to the Controller of 
Rents regularly. Tender of the rent for 
Sepiemlm 1922 rru^e on the 6th October 
woe. misused by the. landlord, and the office 
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of the Controller having remained closed 
on account of holidays from before the 19th 
October, the tenants sent their clerk to 
deposit the rent on the 23rd October, the 
first day since the 19th available for the 
deposit of rent with the Controller, but as 
on that day tltere were many people wait- 
ing he was asked to come on the following 
day to make payment. On the 24th the 
rent was deposited and the receipt was 
dated 24th October 1922. The landlord 
sued for ejectment and mesne profits: 

Held — That the rent became 'due on the 
5t.h of the month succeeding that for 
which it was payable. As the landlord 
refused to accept the rent, it was the duty 
of the tenants to deposit the rent within 
lOlh of the mqnth. The deposit made 
on the 24th October under the circum- 
stances as aforesaid was good payment 
under the Rent Act. 

The lease provided that “the lessees 
should not remove any fixtures or build- 
ings and will at the expiration or other 
sooner determination of the said term 
peaceably and quietly surrender and 
yield up to the' lessor the said premises 
together with all erections, buildings, 
fixtures and things in good and substan- 
tial repair and condition.” When the 
tenants left the premises in January 
1923, they removed certain fixtures in 
breach of the terms of tenancy. 

Held — That the fact that the Defendants 
had committed a breach of the covenant 
when they gave up possession of the pre- 
mises was not sufficient to disentitle them 
to the protection of the Rent Act during 
the whole of the period during which they 
were holding over after tiCe end of Decem- 
ber 1920. 

Held, under the eireumstancef , 
landlord was not erttiUedJo any 
profits in respect of the period Asking 
which thg iMttnt wot in piittcttwn* 
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'Phis wna an apiMial preferred a^aitisf 
(lie judgment of Mr. .liiHtice Pearson, 
dated t«he 10th January I9‘21, passed ui 
the exercise of Ordinary Original Civil 
Jurisdiction. 

The facts in detail will appear from 
the judgment. • • 

Messrs. L. P. E. Pugh^ J. Langford 
James and M. N. Kanjilal for the Appel- 
lants. 

Sir Benode Mitter and Messrs. N. N. 
Sircar and S. C. Bose for the Eespondent. 

The JnofiMENT of the flouRT was as 
follows : — 

Sanderson, C. J.— This is an appeal by 
the Lefendanls againsi the judgment of 
my learned brother Air. Justice Pearson 
which is dated the 10th of January 1924. 

The suit was brought for ejectment, 
mesne f)rofits and damages. 

The Defendants were the tenants and 
occupiers of the premises Nos. 171, 172 
and 174, Dhurmtollah Street, in Calcutta. 
The premises were held undei- a lease for 
a term of ten years from the 1st of .fanu- 
ary 1911, which term expired on the .‘list 
of Dec.ember 1920. 

The I’laintiff is the lessor and Messrs. 
Breakwell and Co. were the lessees. Tn 
November 1918 the remainder of the term 
was assigned to Messrs. Hay and Porter, 
who are the Appellants in this case : and, 
the rent for the whole of the premises 
was Rs. 1,050 per mouth. 

At the end of the teiin there were nego- 
tiations between the parties with a view 
to the renewal of the lease. Bui these 
came to nothing and, on the 20th of .April 
1921, this suit fvas brought. 

- Tie Defendants remained in possession 
Slst of January 1923, when 
wbufy'* delivered vacant possession to the 
Plaintiff. 

It ia clear that the Defendants tender- 


0<j^.^|he rent lor lljc monlli of .lanuary 

1921 on the 4th of Pebruai-y 1921. The 
rent for one mouth wtrs payable on the 
5th of the following month. That tender 
was refused by the Plaintiff : and, there 
is no doubt that from that time onward 
the Plaintiff refused to receive any rent 
from the Defendants, Accordingly, the 
rent was paid to the Rent Controller with 
the addition of ip per cent, in accord- 
ance with the provisions of the Calcutta. 
Rent Act : and, with one exception the 
rent for each month was paid prior to the 
16th of the foll<nving month. The excep- 
tion to whicli I have refeired, was with 
reference to the rent which was payable 
in respect f)f llic month of September 
1922. 

It appears that the rent for September 

1922 was actually paid on the 24th of 
October 1922 to the Rent Controller. 
The ollice of the Rent Controller was 
closed on account of certain holidays from 
some day before the 19th October and 
the 23rd of October was the first day after 
the 19th October whicli was available for 
the de)x>sit of rent with the Controller. 

The learned Judge in his judgment 
stated as follows : “ Subsequent to the 
termination of their lease and diuring the 
period up to the time they vacated the 
premises, the Defendants deposited rent 
with the Rent Controller at the rate re- 
served by the lease plus 10 per cent. 
This they did every month, payment 
being in every case prior to the l^th of 
the month.” 

When the case was argued in this 
Court, it was alleged that that finding of 
the learned Judge was wrong, and our 
attention was drawn to two rent receipts, 
which went to show that the rent in res- 
pect of the month of September 1922 was 
in fact paid on the 24th of October, as I 
have already mentioned* 


01 



m 


THE OXLCDTTA WEEKLY NOTES. 


rvoL. XXIX. 


Cr. M. Hay v . Bonomali Mulliok. 

The learned Counsel for the Defend- 
ants stated that there was an explanation 
of that to the effect which I have already 
stated. The result was that we were of 
opinion that it was necessary for evidence 
to be given with regard to this matter: 
and the hearing of the appeal was ad- 
journed in order that the Defendants 
might produce that evidtence. The evi- 
dence was given to-day by Krishna Lai 
Chatterjee, who was an accountant em- 
ployed by Messrs. Breakwell & Co and 
Atindra Nath Mukerjec, who was a clerk 
employed in that oflSce ; and, from theii' 
evidence it is clear that the explanation 
which was given by the learned Counsel 
for the Defendants was correct and Wii‘< 
fully supported by the evidence. 

The explanation shortly stated was that 
when the Defendants’ clerk went to the 
Rent Controller’s office on the 23rd ol 
October, which was the first available 
date after the 19th of October, and pre- 
sented a petition and obtained an ordi i 
from the Rent Controller for the receipt 
of the money. He was not able to pay 
the money to the cashier because there 
were many others waiting to make pay- 
ments on behalf of other people, and it 
appears that at or about 3 o’clock tlic 
cashier refused to receive any more money 
on that day and told the people, whose 
money had not been received , to oorae on 
the following day. The result was th.it 
Messrs. Breakwell & Co.’s clerk went In 
the Rent Controller’s office on the 2ltli 
of October and paid the money. The re- 
ceipt was diated the 24th. There are The 
facts with regard to this part of the case. 

The learned Judge was of opinion that 
the Defendants ought to have deposited 
the standard rent on or before the 5th 
day of every month and as th^ had not 
done that, the Defendants were not en- 
titled to the protection of the Rent Act. 


The learned Counsel for the Defendants 
drew our attention to sec. 11, sub-secs. ( 4 ) 
and (5) of the Calcutta Rent Act. I will 
I’ead sub-sec. (5), first : “ (5) No tenant 
shall be entitled to the benefit of this sec- 
tion in respect of any premises, unless 
within three* months of the date of the 
commencement of this Act he has paid 
all arrears of rent due by him in respect 
of the said premises, and also unless he 
pays the rent due by him to the full extent 
allowable by this Act witliin the time 
fixed in the contract with his landlord, or 
in the absence of any such contract, by 
the fifteenth day of the month next fol- 
lowing that for which the rent is pay- 
able.” Sub-sec. ( 4 ) is as follows: “ (4) 
Where a landlord refuses to accept the 
rent referred to in sub-sec. (t) offered by 
a tenant, the tenant may deposit it with 
the Controller w'ithin a fortnight of its 
becoming due.” 

In this case the rent became due on the 
jth of the month Huccoeding tliat for 
which it was payable. Tlie landloi'd re- 
fused to accept the rent. Consecinently, it 
was llie duly Of the tenant, under the pro- 
visions which I have ju.st read, to deposit 
it within a fortnight from the 5th of the 
month : a fortnight from the 5th — the 
time when the rent became due in this 
case — would make the date bv which the 
rent would be payable — the 19th of the 
month. 

Having legard to this contention and 
the evidence which was given to-day Mr. 
Sircar, the learned Counsel for the Plain- 
tiff, admitted that the ground npon which 
the learned Judge held that the Defend- 
ants were not entitled to ‘the protection of 
the Rent Act could no longer be supported, 
But the learned Counsel argued ' ^ 
could support the learned Judge's dieciil^ 
upon another ground : and, be relied on 
the first sub-section of sec. 11 which tuns 
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as follows : — “ (1) Notwithstanding any- 
thing contained in the Transfer of Pro- 
perty Act, 1882, the Presidency Small 
Cause Courts Act, 1882, or the Indian 
Contract Act, 1872, no order or decree for 
the recovery of possession of^ny premise.s 
shall be made so long as the tenant pays 
rent to the full extent allowable hy thiR 
Act, and performs the conditton- >>1 (l>'- 

tenancy.” 

His argument was that the Defendants 
had not performed the conditions of the 
tenancy. 

In the first place, he drew attention to 
a report which was made by a Mr. Jolm- 
stone as to the state of the premises in 
March 1922 : and, he argued that that 
showed that the Defendants had not (.•om- 
plied with the covenant ol tlic lease to 
keep the [U'emises in repair, and (luit con- 
sequently the Defendants hud not fulfilled 
the conditions as required by sec. i1 <1) ■ 
and. even though they had paid iviil to the 
full extent allowable by the Act, tlicy bad 
not performed the conditions of the ten- 
ancy by keeping the ijrcimsfa in repair. 

In iiiy opinion, wo ouglit not to yive 
effect to this contention. 

The learned Judge came lo no conclu- 
sion that the Defendants, so long as they 
vifere in possession of the premises, liad 
committed any breach of the covenant : 
and, I am not at all satisfied that the 
Plaintiff relied upon that as a reason 
which would entitle him to a dtecree for 
possession at the trial. With regard to 
the evidence, it seems to me that there is 
evidence each way : there is the evidence 
of Mr. Johnstone that the promises had 
not been kept in repair in acconlance with 
the tetrms of the lease : on the other hand, 
there is evidence that the premises had 
^on kept <in lepadr : a<ndi, it is not pos- 
sible, in my judgment, for this Court to 
come to any condusion as to whether the 


Defendants, while they were in posses- 
sion, committed any breach of the terms 
of the lease. 

The learned Counsel tlien urged that 
the learned Judge had foftnd that the De- 
fendants had committed a breach of one 
of the covenants in that, at the end of 
January 1923. thev removed certain fix- 
tures which Ibev liaifl no right to remove 
and when they gave up possession the pre- 
mises were not in good and substantial re- 
pair and condition in accordance with the 
terms of tlie lease and that the learned 
Judge had assessed damages in respect of 
the breach of that covenant at Rs. 1,500. 

There is no doubt that that is the find-* 
ing of the learned Judge, but I am not 
j)repared to accept the learned Counsel’s 
contention that the fact that the Defend- 
ants bad commit ted a lu cacli of that cove- 
nant when tl)cy gave up ])osscssion of the 
premises, was sufficient to disentitle them 
to the protection of the Rent Act during 
the whole of tl)e period during which they 
were bolding over after the end of Decem- 
ber 1920. 

In my jiulgment on the facts of this 
case there is no siiffieient proof that 
the Defendants failed to comply with the 
terms of the lease until the end of Janu- 
ary 1923, and eonsequently the Plaintiff 
was not entitled to a decree for possession 
until the end of January 1923 when in 
fact the Plaintiff got possession. 

Consequently, the J’laintiff is not en- 
titled to any mesne profits in respect of 
the period for which he has claimed. 

Ill my judgment the Plaintiff is only 
entitled to a decree for Rs. 1,500 with re- 
gard to the damages assessed by the learn- 
ed Judge in respect of the breach of the 
covenant not to remove fixtures and to 
deliver up possession of the premises at 
the termination of the term in good and 
substantial repsdr. 
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The result therefore is that in my 
judgmeiit this appeal should be alloweil 
and the learned Judge’s decree should be 
'varied. lu place of the decree passed by 
the learned Judge there will be a decree 
in favour of the Plaintiff for Es. 1,600 as 
djamages. 

We give a direction that the four 
pieces of Government securities to whicli 
reference has been made be handed to the 
Defendants upon the Defendlants pro- 
ducing a letter from the executors of Mr. 
Breakwell authorising them to receive tlie 
securities. The Plaintiff will be entitled 
to withdraw the money deposited by the 
Defendants with the Eent Controller. 

As regards costs, we are of opinion 
that the Plaintiff should get the costs of 
the trial with the exception of the costs 
of Mr. Shorsbree, and that the Plaintitf 
should pay the Defendants the costs o) 
the appeal (one set of costs to be sel 
off against the other). These costs are (o 
be ordinary costs which will carry twt) 
Counsel. 

The war bonds deposited with the 
Registrar will be handed to the Defend- 
ants’ attorney. 

Rankin, J.— I agree. 

Mr. S. G. Niyogi, Solicitor for the Ap' 
pellants. 

Mr. C. C. Bose, Solicitor for the Ec'-- 
pondent. 

P. D. Appeal allowed. 


(tlVlL APPELLATE JURISDICTION.] 
Appeal from Order 
No. 171* OF 1924. 

JOGBNDBA NaRATAN 
Das, Appellant, 

V. 

Satyendra Chandra 
Ghosh Moulik, 
Bespondent. 

Civil Procedure Code (Act V of 190$), Or, $4, 


SuHRAtyARDY, J. 
Duval, J. 

1925, 

13, March. 


rr. Jf and 5, Or. 9, rr. 9 and 13, Or. 43, r. 1, dt. ( c) 
and (d) — Append from interlocutory orders, prefer- 
red after the passing of the final decree, if main- 
tainahlc. 

The. Ajipellaiif J applied under Or. 9, 
r. 13, of the fade of 1908 for setting aside 
an ex parte preliminary mortgage decree 
passed against him under Or. 34, r. 4, and 
his said application having been dismissed 
for default on 16th February 1924, the date 
on which the said preliminary mortgage 
decree was made final under Qr. 34, r. 6, 
the .Appellant made, an application under 
Or. 9, T. 9 on 25th February 1924 for sett- 
ing aside the order, dismissing his appli- 
cation under Or. 9, r. 13 for default. 
This latter appUcatiiin was dismissed on 7lh 
April 1924. The Appellant then preferred 
an appeal to the High Court on 151 h May 
1924 against both the interlocutory orders, 
dated, respectively the Kith February 1924 
imd 7th. April 1924: 

Held - '/'/(at the appeal from the inter- 
locutory orders made under Or. 9, r. 13 
and Or. 9, r. 9 respectively preferred after 
the passing of the final decree in the cause 
under Or. 34, r. 5 was not maintainable. 

The right of appeal against interlocu- 
tory orders ceases with the disposal of the 
suit. 

]\1adiiusudan Skn r. Kamini Ranta 
Skn (i) and Nanibala Dasi v. Ichha- 
MOYEB Dam (2) followed and referred to. 

This was an appeal against the order 
of Babu S. C. Basil, Subordinate Judge of 
Zillah Birbhum, dated the 16th of Febru- 
ary and the 7tb of April 1924. 

The facts of the case are as follows 

In this suit, based on a mortgage bond, 
an ex parte preliminary decree was passed 
against the Appellant on 24tb July 1923 
under Or. 34, r. 4 of the Civil Prooediurs 

(1) I. L. B. 82 Oal. 1023: |. 0. 9 0. W. N. 

896 (F. B.) (1906). 

(2) 40 0. L. J. 291 (1988). 
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( ode of 1908. The I )efe]idant- Appellant 
then applied under Or. 9, r. 13 to have 
the said preliminary ex paric decree set 
aside. The Appellant’s said' application 
under Or. 9, r. 13 was dismissed for de- 
fault on 16th February 1924. And on the 
Plaintiff-Respondent’s application a final 
decree for sale w’as passed in the said 
mortgage suit on the said 16th February 
1924 under Or. 34, r. 5 of the said Code. 
Then on 25th February 1924 subsequent 
to the passing of the final decree for sale 
under Or. 34, r. 5 on 16th Febniaty 1924, 
the Appellant applied, under Or. 9, r. 9 of 
the (^ivil Procedure CnAc, for setting aside 
Die said order of dismissal lor defaiiH 
passed on IGtli Febninrv 1921. ap- 

plication imder (9r. 9, r. 9 for setting aside 
the order of dismissal tor default was dis- 
posed of on the ujcnls on 7th April 1921. 
Tho present appt-iiil \Mis pietoired by the 
iJeferidanI on LOIli Alav .1921 a^Jiunst the 
order, <lated the Kith f’chruary 1924, dis- 
missing his application under (.)r, 9, r. 13 
for default as also against the order, dated 
the 7th April 1921, (liMiiissing his applica- 
tion under Or. 9, r. 9 for the restoration of 
bis previous application under Or. 9, r. 13. 

The Plaintiff-Respondent fook a pre- 
liminary objection at the hearing— that 
the appeal was incompetent as the final 
decree had been passed before the appeal 
wa.s lodged. 

Dr. Sarat Chandra Bamk and Babu 
Mukunda Beharij Mullik for the Appel- 
lant. 

Babu Panoluinan Ghose for the Res- 
pondent. 

• 

The Judgment of the Court was as 
follows : — 

SuHBAWABDY, J. The facts of this 
case are that the Plaintiff-Bespondent 
brought a mortgage suit against the De- 
fendaut-Appellaut on the 4th May 1922. 


After several adjournnients the case was 
fixed for hearin-T on. the ‘24ili July 1923. 
On that day the llefendarit'K pleader 
stated that he had no instrucfioii and an 
ex parte preliminary ^dieen p. w aa passed 
in favour of the Plaintiff. The Defend- 
ant thereafter applied for a re-hearing of 
the case, under Or, *9, r. 13. That appli- 
cation was registered and the 16th Pebni- 
ary 1924 was fixed for hearing of the re- 
hearing case. On that date the Defend- 
ant applied for time on the gr<.>und of ill- 
ness. 'I'he ))rayer was rejected and the 
re-hea.riiig ease dismissed for default. 
On the .same day, namel\ , tlie 16th Febru- 
ary 1924, llie Coiii’t on the application of 
the I'laintiff passed the final decree for 
the sale of I he uioi'tgaged properties. On 
the 2.31 h h'obniarv 1924 the Defendant 
filed aii applieal ion foi ..eltin,g aside the 
order <lisnii.s,-ing Ins afjplication tinder 
Dr. 9, r. 13 That application uas re- 
gistered and finally disposed of on the 
merits on tlic 7lh April 1924. The pre- 
.seut appeal was filed in this Tourt on the 
I5tli May 1924 against the orders, dated 
the 1 6th February and the 7tli April 1924, 
namely, the oiders by which the lower 
(’ourt dismissed his application under 
Or. 9, r. 13 and llio application under 
Or. 9, r. 9 for the restoration of his pre- 
\iou6 application. 

At the hearing of this appeal a preli- 
minary objection is taken by tho Eespon- 
dent to the effect that the final decree 
having been passed before tlie appeal was 
lodged in this Court, this appeal is incom- 
petent. In my opinion, this objection 
should succeed. So far as this Court is 
concerned it is taken to be cauoluded by 
authorities that if an appeal is preferred 
against the preliminary decree after the 
finail decree has been passed, it cannot 
be heard. The principle upon which this 
view has been taken is that the right of 
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appeal from interlocutory orders ceases 
with the disposal . of the suit. It has 
been so held in the case of Madhusudaii 
Sen V. Kamini Kanta Sen (1). There the 
appeal was preferred against an order of 
remand passed under sec. 562 of the Code 
of 1882 (corresponding to Or. 41, r. 23 of 
the new CSode) after the suit on remand 
was heard and decided by the trial Court ; 
but thiere was no appeal from the said 
decision in the suit. It was held that 
the appeal to the High CJourt from the 
order of remand after the suit was finally 
decided on remand was not maintainable. 
Maclean, C. J., observed thus; “ If a 
party desires to avail himself of the fui- 
vilege conferred by sec. 588 (Or. 43, r. Ii 
in relation to an order of remand he 
ought to do so before the final disjxjsal of 
the suit. He cannot be permitted to 
wait until after the final disposal of the 
suit and then to appeal against the inter- 
locutory order without appealing from 11 le 
decree in the suit.” There are no dbuhl 
divergent decisions which liave all been 
collected and considered in the case of 
Ncnibala Dasi v. Ichhamoyce, Dost (2) to 
which I was a party where it is laid down 
that in a suit for partition an appeal 
against the preliminary decree is incom- 
petent if filed after the preparation of the 
final decree. It is not questioned that 
the same principle applies to the present 
case. But it is argued by the Appellant 
that the right of appeal conferred on a 
party b/ law under Or. 43 should not be 
taken away without any statutory enact- 
ment to that effect because he has not 
taken certain steps under some other pro- 
ceeding ; apd it is argued on the authority 
of some of the cases cited on behalf of the 
Appellant that the final decree must be 

(1) T. L. E. 32 Cal. 1028 : 8. c. 9 0. W. N. 

896 (F. B.) (1906). 

(2) 40 0. L, J. 291 (1923). 
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considered to be dependent upon the pre- 
liminary decree and therefore if the preli- 
minary decree is set aside on appeal, 
though filed after the final decree was 
passed, the final decree must accordingly 
be set aside. This question was consi- 
dered in the cases which have taken the 
view affirmed in the case of Nanibala Dasi 
V. Ichhamoyee Dasi (2). The learned 
Judges have stated that the principle 
underlying the cases which have been re- 
viewed in the case of Nanibala' Dasi v. 
Ichhamoyee Dasi (2) is that the right of 
iijipeal against interlocutory orders ceases 
.' illi the disposal of the suit and that the 
pivdi miliary decree is said to he an inter- 
ioi'iitorv oidei- because it is an order 
I'las'-ed before the suit was finally dis- 
posed of. If the contention of the Ees- 
pondeiil is given ell'eci to, it may lead to 
many absui'd results. F,vcrv decree de- 
pemls iijion the validity of the (irocedure 
iollowed in the suit and upon the legality 
of interlocutoi'y orders passed in the 
Biiit ; and if one of such orders is appeal- 
able, the aggrieved party may apiieal 
against that ordier after the decree and 
cease to care for the decree in the suit 
which may be had at great waste of time 
and money. That is not a desirable pro- 
cedure to follow. I may quote one in- 
stance in order to illustrate my view. 
Under Or, 23, r. 3 the Court may refuse 
to pass a decree in accordance with the 
compromise alleged to have been effected 
between the parties. There is an appeal 
provided against that order. The Defen- 
dant, if aggrieved by that order, may ap- 
peal from it even after a decree is passed 
on the merits. This I do not believe can 
be the policy of the law. 

The present case is much weaker than 
the cases in which the question has been 
examined. Here the appeal is not against 
(2) 40 0. L. J. 291 (1028). 
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the preliminary decree but against an 
order refusing to set aside the preliminary 
decree. The effect of the Petitioner suc- 
ceeding in the appeal will be to revive the 
application for setting aside the preli- 
minary decree, and if that application 
succeeds the preliminary 'decree may be 
re-opened and the final decree should be 
taken to be contingent upon the result of 
those proceedings. I therefore hold that 
this appeal cannot proceed and must be 
dismissed with costs, three gold mohurs. 

Duval, J.— I agree. 

H. D. C. 

[CIVIL AFPELLA.l'E JURISDICTION.) 

Appeal from Appellate Dkcrek 
No. 877 OF 1922. 

“ Asutosh Roy, 

Qrk .vks, J. Plaintiff, Appellant, 

CMAKIl\VAUTr, J. t'. 

1924, I Rampi u Boalia Moni- 

2 i, Augii.st. uipaLIty. Defendant, 

. lb .'j)ondent. 

Joint po 3 sciii 07 i~ Co-s/iai’e-/', ij can change the 
state of possession of the co tenant — lieiiicfig when 
co-tenant iini'eusosiuhlg oJnh'Vfts htncficail use of 
joint propertg Suit foe infeingenienl of rights of 
co-owner as distinguished froin suit on grousid of 
actionable nuisance— Discretion of Court, how to be 
exercised Interference bg Uigk Court 

The Plaintiff and the Defendant Muni- 
cipality were in joint possession of a cer- 
tain piece of land. Inspite of the pro- 
tests of the Plaintiff the Municipality 
proceeded to construct on a portion of the 
land some houses and latiines for the use 
of sweepers and Methors. The Plaintiff 
sued for declaration of his right and for 
permanent ihjunctdon. The houses and 
latrines were constructed during the pen- 
dency of the suit. The Plaintiff’s title 
as also possession was found but an in- 
junction was granted limited to the re- 
movial of the latrines only : 


Held That one co-sharer has no justi- 
fication to change without the consent of 
his co-tenants the state of the possession 
as enjoyed by the co-tenants. 

In case a co-sharer ys unreasonable and 
obstructs his co-tenant in making bene- 
ficial use of the joint property the remedy 
of the tenant-hi-common is to seek parti- 
tion and not to takf forcible possession of 
the joint property to the exclusion of his 
co-sharer. 

That the Court below was wrong in 
thinking that the Plaintiff was seeking an 
injunction on the ground of actionable 
nuisance whereas in laet the ease was 
based on the .ground of infringeuient of the 
rights oj a co-owner by another co-owner, 
and the Plaintiff's remedy should not have 
been limited but should have included the 
whole subject-matter of the suit. 

The discretion oj the Court inu.sd be 
exercised on recognised principles and 
should not be uibiliary. Where the ctr- 
eumstauecs of a ease, demand it the High 
Court has frequently interfered with the 
e.vereisc by lower Courts of their dtscre- 
lionary pou'er, ij siieh eie raise has been 
inconsistent with sound principles. 

This was an appeal against the decree 
of Bahu Srish Chandra. Banerjee, Sub- 
ordinate Judge of Zillah Rajshahi, dated 
the 17th of December 1921 , affirming the 
decree of Bahu Bbujagendra JMuslafi, 
Munsif of Boalia, dated the Slst.of May 
1919. 

The facts of the case will appear from 
the judgment. 

Dr. Naresh Chandfra iSen (^uptdi andj 
Babu Jatindra Mohan Chowdhury for the 
Appellant. 

Babu Nerode Baridhu Roy for the Ees- 
pondent. 
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The Judgment of the Court 
follows:— 

Chakravarti, J.— This is an appeal b> 
the Plaintifif against the Chairman of the 
Commissioners of the Rampur Boalia 
Municipality as thfe principal Defendant in 
a suit for an injunction against the De- 
fendant. 

The question which arises (or decision 
in this second appeal relates to the rights 
of tenants-in-comnion, who are in joint 
possession of a certain piece of land, as to 
the mode of enjoyment of such joint 
rights. 

The facts u hicli ga\e l ise to the litiga- 
tion htdwccj) tl)e parties shorllv stated are 
these That a tank called Hal'iultala tank 
within the j\fiinic/ipal limits <»f the Ram- 
pur RMralia M iinieipalit v 'oelonged jn eipial 
shares to the father of tlie l^laintiif atid the 
father of the pro fonoa Defendant, 'rh- 
Municipality finding that the tank was in- 
sanitary, after (he necesuON 

notices, took poss»\ssion l)ie tmik and 
filled it up wiili CiU Lii at iheii' o\\ n c<U'i 
and it is nut disi»uted that Muiiicipa 
lity was entitled to retain possession ol th» 
filled up site under the provision of be<' 
200 (2) of the Bengal ]Munici()al Act, after 
it was filled up in or about the year lOl'ii 
The owners were called upon to pay the 
costs of filling up the tank and take ih. 
possession back. The Plaintiff paid hin 
half share of the costs and with the con 
sent of the Municipality in 1916 took joint 
possession of the Hito which measures 
about 6 cottas in all. It is also not noM 
disputed that since then both the Plain- 
tiff and the Municipality were in joint 
possession the reclaimed land, al- 
though the Plaintiff alleged that he was 
in Bole occupation of it. In fact the site 
was left vacant and nobody exercised any 
visible act of occupation or user but it 
was in evidence that the Municipality kept 


tfie place clear of jungles and shrubs al- 
though the Plaintiff also claimed to have 
cleared the jungles on the lands and made 
exclusive user of some sort. The Munsif 
however found, to quote his own words, 
“ Thus eventually the Plaintiff and the 
principal Defendants are in the position of 
co-sharers in joint possession of the dis- 
puted land w'hich was in fact path land 
without any special or particular act of 
possession by any side in the same all 
these three years before suit, and the law 

joint owners will apply in a case like 
ibis ” This \iow of the Miinsif has l>een 
pti‘(l by the Subordinate Judge also. 

The Municipality coiiceived the idea of 
coustrncling houses for the accommodation 
of tl)eir sweepers on about 1^ cottas of 
itus site and when preparation for Iniiid- 
luii the was being made “ all the 

pcf)ple of ilic locality headed by Harinath 
Isen ” i^rotested against tlie action of the 
\t nnici])ality and the Plaintiff opposed the 
jidinide<l user of joint land for aceoininoda- 
lit n <jf Mctliors as a nuisance to the 
neighbourho(a] and also on the ground that 
(he site v/res close to Ijis Kalibari. 

1'he Municipality however decided to 
proceed with the work and before any work 
had been actually done, the present suit 
was instituted on the 25th September 
1 918 for declaration of the Plaintiff’s 
right and for a permanent injunction re- 
straining the Municipality from erecting 
the proposed huts and la^trines for the ac- 
coinmodatioii of Municipal sweepers and 
Mothers. An ad interim injunction was 
issued but w^as dissolved on the objection 
of the Defendants tlie Municipality. The 
houses and the latrines were constructed 
by the Municipality during the pendency 
of the suit. 

The learned! Munsif found Plaintiff’s 
title and possession as I have stated before 
but disallowed the main ^ayer but gran* 



645 


VoL. XXIX.] THE CALCDTTA WEEKLY NOTES. 
AsuTosH Roy v. Rampur Boalia Municipality. 


ted an injunction for the removal of the* 
latrines and made no order as to costs. 

On appeal by the Plaintiff, the Subordi- 
nate Jiidcre dismissed the appeal with 
costs. 

I shall first endeavour to.state some of 
the principles which are necessary to 
consider for the determination of f lie ques- 
tion which arises in this case, namely, w’ere 
the Municipality justified in building the 
houses on land which was in joint posses- 
sion, inspite of the protest of their eo- 
ownor, ilie Plaintiff, and if, not, is the 
T'laintiff entitled to the mandatory injunc- 
tion prayed for. 

In the case of Dwijendra Naratn v. 
Pnrncndii Narain (1) following the case of 
Arianda Chandra v. Parbati Nath (2) Mr. 
Justice Mookerjee laid down the rule as 
follows : — 

“ Each co-owner is in theory interested 
in every infinitesimal ]iortion of the sub- 
ject-matter and each has the rir^ht irres- 
pective of the quantity of liis interest, to 
be in possession of every pari aiid parcel 
of the property jointly with the others.'* 

In the case of Lohcnath v. Dhakeswar 
(3) it was laid dbwn that ‘ ‘ every co-tenant 
has the right to enter into and occupy the 
common property and every part thereof 
provided that in doing so he dtoes not ex- 
clude his fellow tenants or otherwise deny 
to them some right to w hich they are en« 
titled as co-tenants.” 

In the case of Israil v. Shanuscr Piaha- 
man (4) it was laid down : Tf a co-owner, 
with the tacit consent of his co-shai*er, is in 
sole occupation of a portion of joint pro- 
perty, he is not entitled to change the 

(1) 11 0. L. J. 189 (1910). 

(9) 4 0. L. J. 198 (190B1. 
rn) 21 0. L. J. 268 (1914), 

(4) I. L. R.'41 Oal. 436 at p, 442 ; 8. o. 18 O 
W. N. 176 (1918). 


Pature of that possession or to use the 
property in a mod 3 different from tliat in 
which it had previously been used.’* 

Prom the principles I have just quoted 
it follows that one co-sharer has no justi- 
fication to change without t,lic consent of 
his co-tenant the state of the possession as 
enjoyed by the co-tenants. According 1o 
the findings of the Courts Plaintiff and the 
Defendants were in joint possession of these 

cottas of the land' and the moment the 
Municipality attempted to take this land 
into their exchisive occupation the Plain- 
tiff protested. When the Municipality in 
disregard of this protest persisted in their 
determination the present suit was insti- 
tuted. I do not see why the Plaintiff 
should not be restored to his original posi- 
tion. There was no acquiescence here 
nor is there any equitable consideration 
which would justify the Court to refuse 
to give the Plaintiff Jiis just right. 

The Courts below seem to think that 
the objections of the Plaintiff were not 
reasonable. Is the Plaintiff bound to 
justify the validity of his objections or to 
suit the convenience of bis co-tenant? It 
was not his business. In the circumstances 
of this case, it appears to me the objec- 
tions of the Plaintiff were not merely fan- 
ciful. He had a right to insist that his 
own property should not be put to an use 
which was repugnant to his feelings and 
in fact the whole neighbourhood objected! 
to the erection of those houses. In case 
a co-sharer is unreasonable and obstructs 
his co-tenant in making beneficitfl use of 
the joint property, the remedy of the 
tenant-in-coramon is to seek parti- 
tion and not to take forcible possession of 
the joint property to the exclusion of his 
co-sharers. 

It has been argued by the learned 
Vakil for the Respondent on the autho- 
rity of the case of B, Watson v. Rant 
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Chand (5) that here as in that case joint 
possession should not be awarded to the 
Plaintiff. I do not think that this case 
will help the Defendants. It is one of 
those cases which lie just near the border- 
line and that is the reason why both the 
District Judge and the High Court gave 
decrees enforcing the claim of the Plain- 
tiffs in that case as to the 14 annas of 
the property to which the Watsons had 
no title. If the facts are closely examined 
it would appear that the strict rights of 
the Plaintiffs were modified on two main 
grounds. It appears that the Watsons 
were iin possession of the entire land 
until the 14th of September 1893 when 
the leases of the 14 annas share to the 
Watsons under the Dntts expired and 
after that the Watsons “ continued in ])OS- 
session and to cultivate and sow it with 
indigo as they had done during the con- 
tinuance of the leases.” See p. 118. 

Here, therefore, there was no change 
m.ade by the Watsons in the nalnre of (he 
existing posse8.sion, all that ilicy did was 
to refuse to allow the Dntts to come in 
and to take joint possession to the e.xtent 
of their share. Therefore this case does 
not fall with the nile ‘‘ that a co-sharer 
is not entitled to change the nature of ex- 
isting state of things.” 

In the present case, joint possession of 
the parties was disturbed by the Muni- 
cipality and that inspite of the protest of 
the Plaintiff. There can he no justifi- 
cation for such a high-handed proceed 
ing. 

Then their Lordships pointed out that it 
would be against public pohey in Bengal 
to allow a large tract of valuable land to 
lie uncultivated ‘‘ until all the share- 
holders can agree upon a mode cUlti* 
vtttiim to be adopted or until a partition 

(S) L. B. 17 1. A. 110 : 8. c. I. L. B. la 0»). 10 

( 18 W). 


'I)y metes and bounds can be effected, 
a work which in ordinary course, in a 
large estate, would probably occupy a 
period including many seasons ” etc. 
After expressing themselves in the lan- 
guage quoted above, their Lordships say : 
” In Bengal the Courts of Justice, in cases 
where no specific rule exists, are to act 
according to justice, equity and good con- 
science and if in a case of share-holders 
holding lands in common, it should he 
found that one aJiare-holder is jn the act 
of cultivating a portion of the lands which 
is not being actually used by another it 
would )>e .scai’cely consistent w'ith the rule 
i>bove indicated to restrain him.” 

Herein is the key to the judgment of 
tlicir Lordships. 

In the present case there are no grounds 
on which it can be said that the Plain- 
tiff has lost his undoubted rights to in- 
sist upon the continuation of the existing 
sl.ate of the possession of the common 
lands. 

It was next urged by the learned Vakil 
lor the Kespondcnl that there was no 
ouster of the Plilintiff because the Muni- 
cipality did not deny the title of the 
Plaintiff. 

It was held in the case of Debendra v. 
Narendra (6) that ” when there is an 
actual turning out or keeping out of pos- 
se.ssion there is an ouster.” This is 
what JjHs happened in the present case. 
It was lastly urged on behalf of the Ee- 
sp.andeut that remedy by an injunction is 
a discretionary matter and this Court 
diould not interfere with the decree of the 
Courts below. Injunction granted in 
this case but it was limited to the latrines. 
It seems that the Courts below thought in 
the present case the Plaintiff was seeking 
an injunction on the ground of actionable 
nuisance forgetting that the case waa 
(6) S8 0. W. N. 900 (!«»)• 
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be inferred from a single aci of adultery 

ihr wotnnyi is '‘Union io (nhilfpru ' 


based on the ground of infringement of 
the right:? of a co-owner by another co- 
owner. Tlie Plaintiff’s remedy should not 
have been limited but should have in- 
cluded the whole subject-matter of the 
suit. The discretion of the Ct)nrfc must be 
exercised on recognised' ]>rincip)eB and 
should not be arbitrary. Where the cir- 
cumstances of a case demand if the High 
Court has frequently interfered with the 
orders of the low^er Coinds if they w ere in- 
consistent w»ith sound principles. 

The Defendants cannot complain if tliey 
are now compelled to restore \he property 
to its original condition by the re- 
moval of the huts built on the land winch 
they persisted in building Jiispile ol flic 
institution of this suit. 

In the result the judgnu nl^ and 
of the low'er Courts are mothhed and the 
suit of the Plaintiff is deciced in full and 
the Defendants are directed to remove all 
tihe buildings and ]'ostoi'(‘ the land to its 
original condition. The Plaintitl will get 
his costs in all Courts. We dm ci that the 
building should be removed within two 
months from this date — in delault the 
Plaintiff will be entitled to get this remov- 
ed in execution of this decree. 

Greaves, J.— I agree, 

S. 0. M. 

[CRIMINAL REVISIONAL JURISDICTION.] 
Rev. No. ^63 of 1924. 

Jatindra Mohan 
Banerjee, Petitioner, 

V 

Gouhi Bala Debt, 
Opposite Party. 

Criminal ProcBdure Code ( Act V of 1898 ), see- 
488-^^* Living in cidvltergi^ meaning of •Single act 
of advltery^ if suffi^oUnt to cause forfeiture of main^ 
Penance, 

Under sec. 408, Cr- P, C., unless con*^ 
Hnuiby of conduct is established it cannot 


so as to he deprived of mainlcwincr from 
the husband : 

Held — That it was opSn to the trying 
Magistrate to find that, apart from the 
eircumstancr [hat the *iromaii had given 
birth to an inegitimate child ^ she was not 
living in adnlirrif, anxl the High Court re- 
fused to interfere. 

This was a Pule granted on the 7tli July 
1924 against an order of the 3rd Presidency 
Magistrate of Calcutta (A. Z. Khan, Esq.), 
dated the 21 si ffune 1924, refusing to 
discontinue the maintenance. 

The facts of the case w ill appear from 
the judgment. 

Babii Vrvbudh Cltundci ChalUriee for 
the Peliiioner. 

Bnhu Iknoycndia Tiosad Uugehi for the 
Opposite Party. 

The JldcuMIAT up mii Colkt was as 
fullowa ; — 

CnoTZNPK, J. — This is a Pule calling 
upon the Chief 1 Residency Magistrate arul 
upon the Opposite Party (o show cause 
why the order specilied in the petition 
should not be set aside. 

It is said that the J^etitionei and the 
Opposite Party arc liubband and wife and 
that they have not been liMiig together for 
nearly twenty years, and, it is admitted 
that during that period the L Petitioner has 
been paying her a monthly sum of Rb* JO 
under an order under sec. 488 of the Cri- 
minal Procedure Code. 

The Petitioner’s case is that the Oppo- 
site Party had been living in her fatbor’a 
house up till sometime in December 
1923 when she gave birth to an illegiti- 
mate child and was driven away by her 
brother who w^. Uviog with her and her 
mother in that house. The Petitioner 
theruupou applied to the CouJ t ol the 


Sanderson, C. J. 
CflOTZNBB, J. 
1024, 

8, Augast. 
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Chief Presidency Magistrate for the can- 
cellation of the maintenance order. The 
learned INIapistrate, however, rejected the 
application. The Magistrate obsened 
thajl- though the child was illegitimate 
“ there is nothing further to show that 
the woman has b^en ‘ living in adultery,’ 
which alone would entitle the Petitioner 
to stop the maintenance.” He referred 
to the case of Kallu v. Kaunsilia (1). 

The learned vakil for the Petitioner 
has contended that wlien there is ihi' 
undeniable fact of the woman being the 
mother of an illegitimate child and wlien 
other circumstances have been proved to 
show that she has been guilty of different 
acts of misconduct the learned Magistrale 
should have found that slie was ” living 
in adultery ” within the meaning of sec. 
488, Cr. P. C. 

The learned vakil who has appeared for 
the Opposite Party, on the other hand, 
contends that although the birth of this 
child may show an act of adultery it docs 
not establish that the mother has been 
“living in adultery ” so as to make her 
amenable to the penalties laid down in 
sec. 488, cl. (5). 

Thte expression “ living in adultery 
has been judicially interpreted more than 
once. In the case of Gantapalli Appalama. 
V. Gantapalli Tellaya (2), Shephard, .)., 
said : “ The words point to a continuous 
course of conduct, not to isolated acts of 
imiporaJity.” In the case of Pahtht 
AtcJiamma v. Patala Mahalaksmi (3), tlu*. 
learned Judges refer with approval* to this 
case as well as to the case of Kallu v. 
Kaunsilia (1) and say : “ These words re- 
fer rother to a course of conduct, or at 
least to something more than a single 
lapse from virtue.’’ 

(1) I. L. B, 26 All. 826 (1904). 

(2) I. L. R. 20 Mad. 470 (P. B.) (1898). 

(3) I. L. B. 30 Mad. 332 (1907). 


We are of opinion that this is the pro- 
per and natural construction to be put 
upon the words and unless continuity of 
conduct is established, it cannot be in- 
ferred from a single act of adulteiy that 
the womant is “ living in adultery.” In 
the present case we think that although 
thte woman has given birth to a child it 
was oj>en to the Magistrate to find that, 
ajiart from that circumstance, she was 
not “ living in adultery,” and that we 
should consequently not interfere with his 
decision. 

The Jtule is accordingly discharged. 

Sandekson, C. J. — I agree. 

S. C. M. 


(CRIMINAL REVISIONAL JURISDICTION 1 

ItBV. No. 14 OF 192;». 


Newbould, J. 
B. B. Ghosk, J 
1925, 

24, March. 


Nityauanjan Mondal 
and ors., Petitioners, 

V. 

Tbk King-Empbeob, 
Opposite Party. 


Vriuiinal Prveedarv Code (Act 1’ o/ 1898), sect 
526 - Grounds of tratufer— Relationship between the 
Muttear and the trying Magistrate, if a good 
ground jor transfer of the case. 

In an applioatiun by the accused under 
.'icc. 520 of the Criminal Procedure Code 
for transfer of a case on the ground that 
the muktear appearing for the complain- 
ant was a near relation of the trying Magis- 
trate and that the complainant was giving 
out that on account of such relationship, 
corwiction was certain : 

Held — That in the circumstances there 
was good ground for transfer of the case to 
another Magistrate. 

" It is undesirable that a member o/ 
the legal profession should practise in a 
Court presided over by a near relation^'’ 

This was a Rule granted on the 5J6tb 
January 1926 on the applu^titm of th® 
Petitioners for transfer of the caste ptendlDC 
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against them under sec. 379, I. P. C.J 
the Court of Babu A. P. Mukerji, Honorary 
Magistrate of .Rampiirliat, to the fiio of 
some other Magistrate. 

The application was under sec. 526 of 
the Criminal l^'ocedure Code, for trans- 
fer of the case from the Court of 
an Honorary Magistrate of Itampur- 
hat to some other Magistrate of the 
place. The Petitioners were cliarged 
undbr sec. 379 of the [ndian Renal Code, 
on the ^ground tha t they eaughi some lish 
from the tank belonging to the complain- 
ant who was a pleadei*. ddie muktear 
who appeared for the prosecution was 
alleged to be not onl> a relation 
of the cumplainimi hut also a 5t/i5ah//i 
of the Honorary Magistrate -elder brother 
of the fallier-iii-lu\N of the muktear s 
son. The Petitioners further alleged 
that the complainant had been publicly 
^i\ iug out that the c'ase would suiely onil in 
the con\dction of the 1 Petitioners as his 
muktear was a relation of the trying 
M agistraie. Tdic Petitioners , tlierelbre . 
apprehended that they would not get a tail 
and impartial trial before that Magistrate 
and applied before tlie District Magistrate 
of Rampurhai for the transfer (jf the c>ase 
to some other M agistrate. The application 
was rejected. 

Babus Dinesh Chandra Hoy and Stibodh 
Ohandra l^ahiri for the I’etitioners. 

Babu Patitpaban Cliatierjee for the 
Opposite Party. 

Mr, Asraf All, Deputy Lajal liemcm^ 
brancer, for the Crown. 

The Judgment of the Court was as 
follows 

The only serious ground on which this 
application for transfer is based, is that the 
mnktear who is appearing for the com- 
plsinant is, as admitted by the learned 
M$giBtrate, a close relation of hie. Tt is 


undesirable that a member of the legal 
profession should piactise in a (biirt pre- 
sided over by a ncifi’ relation. Tdie com- 
plainant in this ease is n pleader and we 
are surprised that a member that branch 
of the profession shcwUl ha\e engaged a 
muktear wdiom he knew to be related to 
the Magistrate who would try the case. 
Tlie muktearnama was not filed until the 
day on which the case was transferred to 
this Honorary Magistrate. 

We accordingly make, this Rule abso- 
lute. We transfer the case from the file of 
the llonorary Magistrate ]\Ir. A. .1^. Muker- 
jee to tliai of any other Magistrate whom 
the District Magistrate may select. 

P. D. llulc iiiado ahfiolutc. 


[CIIMINAL REVISIONAL JURISDICTION.] 
Ukv. No. 26 of 1925. 


Nevvbould, J. 

B. B. Ghose, J. 
1925, 

13, March. 


Sheikh Sadir and ors., 
2iid party, Petitioners, 

V. 

Sab^rali, 1st parly, 
Opposite Party. 


Criminal Procedure Code (AcC V of 1808)^ eec, 
ISdA-^Magistrate's bowvden diUg lUien the penon 
against whom notice has been issued under sec, 138 


appears. 

Under see. 13i)Aj as snon as a person 
against whom a notice uyider sec. 133 has 
been issued appears, the Magistrate is 
bound to question him as to whether hs 
denies the existence of a public right in 
the subject-matter of the proceeding and 
if he does so the Magistrate is bound to en- 
quire into the matter before proceeding 
under sec. 137 or 138. The Magistrate is 
not to wait for the objection to be raised 
by one of the parties to the proceeding, nor 
can the Magistrate ref use ta enquire into 
the matter because the objection was not 
taken until a late stage of the case. 

This was a Buie against an order of the 
Sub-Divisional Magistrate of Naraingunji 
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against which order an application had 
been made to the Sessions Judge at Dacca, 
for a reference to the" High Court but re- 
jected. 

On the application of the Opposite 
Party a notice imda* sec. 133, Cr. P. C., 
was drawn up by the Sub-Divisional 
Magistrate of Naraingunj. The Peti- 
tioners appeared before the Sub-Divisional 
Magistrate, filed a written statement in 
which he denied the existence of the fmb- 
lic khal in respect of which the notice 
had been issued, set up a claim of title 
to the plots of land in question and sug- 
gested a reference to the Civil Court for 
the settlement of the dispute. Under 
orders of the Sub-Divisional Magistrate 
a Deputy Magistrate held a local en- 
quiry and made a report. The case was 
then transferred to the file of the I)ef>uly 
Magistrate who di'ev^ up a proceeding 
under sec. 133 asking the Petitioners to 
remove the obstruction or to show cause 
and asked the parties to adduce evidence. 
On the date fixed the Petitioners filed an 
application stating that the case raised a 
question of title and could not be tried by 
a Criminal Court and prayed for a stay of 
the proceedings. The Deputy Magistrate 
rejected the said application holding that 
it was too late to ask for a stay of the pro- 
ceedings in the Criminal Court. At no 
stage of the case the Deputy Magistrate 
questioned the Petitioner under sec. 139A 
of the Code of Criminal l*rocedure, as to 
whether they denied the existence of the 
public right in the khaL The Petitioners 
moved the Additional Sessions Judge of 
Dacca against the order of the Deputy 
Magistrate but the Additional Sessions 
Judge rejected the Petitioners’ applica- 
tion. The Petitioners moved the High 
Court and obtained a Rule. 


feafttts Probodh Chandra Chatterji and 
/] siUtTanjav Ghosh for the Opposite Party. 

The Judgment op the Court was as 
follows : — 

Under the Criminal Procedure Code 
uow amended it is the duty of a Magis- 
trate to proceed in accordance \^ ith the 
provisions of sec. 139 A without waiting 
for the objection to be raised by one of the 
oaiiies to the proceeding. Under that sec- 
tion, on the appearance before hiirj of the 
iKnson against whom the order is made, the 
Magistrate is bound to question him as 
to whether he denies the existence of any 
public right in respect of the way, river, 
chariiiel or place and if he docs so tlie 
.'Magistrate shall before pi'oceediiig under 
bL-c. 137 or sec. 138 inquire into the 
ilia Iter. Ihe Magistrate could not re- 
iu.se to inquire into the matter because the 
objection was not taken until a late stage 
of the case. 

Wo accordingly make this Rule abso- 
hue to this extent that we direct the 
Magistrate to follow the procedure of 
sec. 139A, Cr. P. ‘C., beforq taking any 
further step in this matter. 

S. C. M. 

CRIMINAL APPELLATE JURISDICTION.} 

Arp, No. 233 of 1924. 

Madammad Yasin, 
Appellant, 


Walmslet, J. 
Mtjkerji, J. 
1921, 

14, August. 


V. 


TbE King-Emferor, 
Opposite Party. 

Criminal Procedure Code {Act V of 18B8)^ leo. 
197 ^Sanction of Local Government if nmmsry 
for prosecution of mernber of Union CommiUm^ 
Sec 860 --Reading over of deposition hg literate 
witness himself^ if sufficient compliance uith escficfl^^ 

n 1 n J 1 , 'Ihe Bdfictiofi of the Local Ooaetnffi&rit 

fkf P Chakravarti for under see. 197, Cr. P. G.. is not neaemru 

the Petitioner.. prosecution of the ChodrmLZ a 
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Union Committee who is not removeable 
from his office only by the Local Govern- 
ment. 

Under sec. 360, Cr. P. C., both the 
witnesses whose statements have been re- 
corded and the accused wlio is on his trial 
are to be given an opportunity of knowing 
what has been recorded and a mere reading 
over of the evidence by the witnesses can- 
not convey to the accused what has been 
recorded as the evidence given by the wit- 
nesses an‘d is not a sufficient compliance 
loith the section. 

The i\ppellant who was the Chairman of 
the Union Committee of Cl'iatmohor in the 
District of Pabna was convicted under 
sees. 218, 109. 477A. I. P. C. 

It appeared that some of the witnesses 
for the prosecution w'ere literate and they 
read themselves their depositions in tl'e 
presence of the accused and admitted tlie 
correctness of the de|K)sition as recorded 
by the Sessions Judge and signed their 
names under a certificate whicii waste the 
elfect that the evidence uas read over b^ 
the witness himself and admitlod bv him 
to be correct. 

Mr. Monnier and Maulvi Syed Nousher 
Ali for the Appellant. 

Babu Anil Chandra Iloy Chaudhuri for 
the Crown. 

The Judgment op the Couet was as 
follows : — 

Walmsley, J. — The Appellant was tiie 
(.'hairman of the Union Committee at 
Cbtttmohor in the District of Pabna, and 
he has been convicted under sees. 218, 409 
and 477A of the Indian Penal Code. A 
concurrent sentence of three months has 
been passed under each of the secs, 218 
and 409, I. P. C. There was also a fine 
imposed tinder sec. 409, 1. P. C., and no 
sentence was passed separately on the ac- 
cused under sec. 477A, I, P. C. 


The first point which is urged on behalf 
of the Appellant is that the proceedings 
were bad because there was no sanction 
given by the Local Ooverimient as re. 
quired bv sec. 197, Ci^. P. C. T do not 
think there is any substance in this ob- 
jection because it appears that a member 
of the Union Committee can be removed 
under certain circumstances by a Commis- 
sioner. so (I'at it cannot he said of him that 
he is not reinoveable from his office Bave 
by tile Local (Joverninent. 

The secoiKl objeclion is tJiat there was 
no compliance with the provisions of sefr. 
3G0, Cr. P. C., icoarding llie depositions 
of several of the w if nesses. Reference is 
particularly uuidc lo W \\. Tsos. 1, 3, H, 
9, ]0, 13, 14, jr>, J(), 17 and 19. Eeliance 
IS placed upon the unt decision in the 
case of Ilira Lai Gho>^c v. Emperor 
(1) and it is uryed that, in accord- 
ance ^i(h th'^1 dccisioip the evidence 
of those cannot be treat- 

ed as evidence l m which a conviction 
can he foisnded. There is an affidavit to 
the effect that wiis not strict com- 

pliance witli the law m readin;-" over the 
evidence given by v.-itnesses. On 

the other hand, there is a letter from the 
Sessions Judge sending up a report of the 
learned pleader who conducted the pro- 
secution. The statements made by that 
pleader seem to me to support the case of 
the Appellant, because it is evident that 
the pleader failed to understand the true 
nature ot the requiremento of sec. 360. 
As I understand that section, both the 
witncGSCb V\ hose slaLenionts have been re- 
corded arid the accused who is on trial are 
to be given an opportunity of knowing 
what has boon recorded and obviously a 
mere reading over of the evidence by the 
witnesses cannot convey to the accused 
what has been recorded as the evickence 
(l) 28 0, W, N. 868 (19JM0. 
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given by the witneBses. It appears to me, 
therefore, that we must hold that the evi- 
dence was not duly recorded as required b\ 
sec. 360 and cannot, therefore, be used as 
the foundation of*^a conviction. The re- 
sult is that the findings and sentences in 
this case must be set aside and the case 
remitted to the Sessions Court where it 
will be open to the authorities, if they 
think proper, to proceed against the ac- 
cused (h vorn. The Appellant , we are 
told, is on bail, fie niav remain 0 ]\ that 
bail pending further orders by the District 
Magistrate. 

Mi'KETiJi, J. — ] agree. 

S, C. M. 


ICRiMiNAL APPELLATE JURISDICTION.] 

Govt. App. No. 1 of 192-1. 

The Government of 
Bengal, Appellant, 


Newbooi.d, J. 
MnKEn.Ti, J. 
1924, 
10, July. 


Muciiu Khan, 
Respondent. 

Cnminal Procedure Codfi (Act V of 1898)^ sec 
27 G-- Selection of jurors from outsiders in case of 
deficiency of persons summoned 

In case of deficiencji of persons stuih 
moned^ the number of jurors required maq 
he chosen from such other persons as may 
be present in Court. These may not be 
chosen by lol and may not be at all in the 
jury list. 

This was an appeal preferred! by Gov- 
ernment against an order of acquittal 
passed by G. C. Sei), Sessions Judge 
of Pabna. 

The material facts appear sniricienlly 
from tJ^e judgment. 

Mr, Khundkar^ Deputy Leqal Hemcm- 
brancer, for the Appellant. 

The Judgment of the Court was a.s 
follows. 

This is an appeal on behalf of (^vern- 


ment against the acquittal of one Muchu 
Khan who was tried on the charge <jf 
murder. The ground! that is pressed l)e- 
lore us is that the jury was illegally selec- 
ted. The facts, according i-o the affidavit 
which has beeil filed, are that on the day 
fixed for the trial, of the 14 of the special 
jurors three only appeared. The Sessions 
Judge waited for about an hour and no 
more came. Subsequently four gentlemen 
who happened to he in tlie precincts of llie 
rourl wore called us jiirois in the case, 
dliesf. were not chosen by lot and were not 
all in tbe jury list. 

M e are unable lo accept tlie contention 
lliat there was anything illegal in the pro- 
eedure adopted. Sec. 276, Cr. P. C., 
provides that in case of a deficitmey of per- 
N)ns summoned the number of jurors re- 
quired may with tlio leave of the Court be 
chosen from such other persons as may 
be' present. This section being part of ihc' 
jiroviso to sec. 276, the words that “ the 
jurors should be cho.sen by lot ” cannot 
bi'^ held applicable thereto. There is 
notliing in lhispn»viso itself requiring that 
they should be chosen by lot or ilmt they 
sliould be on the jiii-y list . If we refer to 
a similar sec. 279, it is there provided in 
the second clause that the place of a juror 
may be taken by any other person present 
in Court whose name is on the list of 
jurors or whom the Court considers a pro- 
per person to seiwe on the jury. This 
shows that the Lej^islature contemplated 
the possibility of a riereon not in the jury 
list beiiijr chosen to servo on tlie jury in 
tlie case of emergency. Also it tmist be 
inferred that if it was intended to limit the 
powers under tlie second proviso to sec. 
‘■TIQ to persons on the jury list it would 
have been expressly so stated. 

The second ground of appeal relates to 
tbe fact that objectionB which were taken 
to one of l^e jurors were overrnledl. In 
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cliildren of their eldest son and eldest but 


this matter the Judge has a wide discre- 
tion and bis decision is final. The third 
ground relating to misdirection on the evi- 
dence has not been seriously pressed. 

The appeal is dismissed. The accused 
will be released if be be in* custody. 

S. 0. M. 

PRIVY COUNCIL. 

[Appeal from thi Chief Court of 
Lower Burma.] 

Lord ShaW. ' 

Lord Phillimore. 

Lord Blambsburqb. 

Sir John Edge. 

Mr. Ameer Ali. 

1924, 

Heard, 29, May and 
19, June. 

J adgment, 

7, August., 

Burmese Buddhist Luw — Succession — “.Orasa,” 
who is— If cmifined to son. 

The dcsiyiialioH orusa in the Lhaiiuna- 
thats is not limited to a son and it connotes 
the eldest or first born child who in com- 
petent to undertake the Tesponsibiliiies 
of the deceased parent, the eldest born, 
if a son, on the death of the father, the 
eldest born, if a daughter, on the death of 
the mother, the other parent being living. 

Ill cither case the orasa succeeds to a 
fourth of the inheritance on the death of 
the surviving parent. 

This was an appeal (No. 81 of 1923) 
from a decree, dated the Gth September 
1921, of the Chief (Hourt of Lower Burma, 
wlhiqh reversed a decree, datedl the 4tii 
November 1918, of the District Court of 
Hanthawaddty. 

The suit in which those decrees wore 
passed was brougfit for the administi'a- 
tion of the estate of U Baw and Daw 
Hmo by the Appellants who are the 


one childi against the itespondents wlio 
are the two surviving children of the de- 
ceased, and against the legal representa- 
tives of his eldest child, a daughter, Ma 
Nyein Aung, who surviveiB her paionls 
and attained majority but died before 
suit. 

The .Vppellants claimed a one-fourtli 
share in tlie estate on tho ground that 
their father Iiad become before /his death 
the “ orasa ” child of tJie deceased, and 
ha<l as such attained a right to a one- 
fourth sliare, which had passed to them 
on this death. Tlie facts, together with a 
pe<ligree of the family, are mure fully set 
out ill the judgmeut of the Judicial Com- 
mittee. 

The trial Judge heard and decided tho 
case oil the single issue : — 

“ Does the fact that Daw Hmo died 
before U Baw operate to prevent their 
eldest sou Mg I’o Cho from, inheriting as 
the orasa son? ” 

The District Judge <leci(1ed that the 
Appellants’ father was the “ orasa” son 
of tile deceased and came to that deci- 
sion relying on the case of Po liman v. 
Mg Tin (1). The Itespondents appealed 
to the Chief Court who refeiTod the 
matter to a Full Bench consisting of 
Kobiuson, ('. J., Maung Kin, Pratt, 
Heald and Duckwortli , JJ. 

On the 29111 August 1921 they delivereil 
jndgiiieiit and held that the eldest child 
in a family, whether son or daugtiter, if 
attaining majority and otherwise com- 
petent is the “ orasa ” child and that 
therefore Ma Nyein Aung was the orasa 
child of the deceased. • 

In accordance with that decision the 
Division Bench which had made the re- 
ference allowed the appeal and decreed 
that the Apj>ellants were entitled only to 
(l) b L. B, B. 113. 


Kirkwood alias Ma 
Tbein and ors.. 
Appellants, 

V, 

Maung Sin and anr , 
Respondents. 
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a one-sixteenth share in the estate of 
their parents. 

Mr. DeGruyther, K. 0. and Hon’hlc 
Geoffrey Lawrence for the Appellants. — 
The judgment of^tlie Chief Court is con- 
trary to a series of previous decisions. 
In questions of succession under Burmese 
Buddhist law there are two cardinal pro- 
positions — 

(1) That a man is superior to a woman. 

(ii) That the eldest child of each sex 
gets a preferential riglit because it stands 
in the place of the parent of that sex. 

A son is alw’ays to be preferred to a 
daughter as “ orasa ” even if the daughter 
be the eldest born child, for tlte word 
“ orasa ” means the eldest son who is 
competent to take his father’s place. The 
orasa is entitled to preference both in his 
share of the estate and in the right of re- 
presentation by his children. This con- 
tention is borne out by Manugtje in clear 
and unambiguous terms and it is not per- 
missible to refer to the other Dhatnuia- 
thats. 

Ma Nhin Bwin v. V Shwe Gone (2). 

Messrs. Dunne, K. C. and E. B. liaikes 
for the Bespondents. — The decision hero 
really turns on the true interpretation of 
sec. 162 of U Gaung’s Digest of Bunnese 
Buddhist law. This has been carefully 

(2) L. B. 41 1. A. 121 : B. 0 . 1. L. B. 41 Cal. 

887 j 18 0. W. N, 1121 (1014). 

Paw Hino— l 
died I . 
1890 1 21 


considered by the Full Bench who have 
determined that “ orasa ” means the 
eldest born child in the family, ant that 
construction is fully borne out by a com- 
parison of the sections of the Digest. 

Throughout sec. 33 it is clear that 
" orasa ” refei-s to the eldest child of 
both sexes. On the death of Daw Hmo, 
her daughter Ma Nyein Aung undertook 
the responsibilities of her deceased parent 
and helped in the care and control of the 
hoirsehold. Those are the very reasons 
given in the Dkammathats why she be- 
comes the “orasa ” child and is entitled 
to a one-fourth share of the estate. 

The decisions contrary to this view ure 
based on a wrong conception of Burmese 
law and have been overruled by the Full 
Bench after very careful consideration. 

Beference was also made to Bichardson’s 
Law of Menoo passim. 

Their Loudsuips’ Judgment was deli- 
vered by 

hlR. A5IEBR Aiii. — This appeal arises 
out of a suit fcfr the administration of the 
estate of one U Baw, a native of Burma, 
subject to the Burmese-Buddhist law. 
U Baw died on the 28th December 1907 ; 
his wife, Daw Hmo, is said! to have died 
some years before. U Baw had by her 
four children. The following table will 
explain the relationship of the parties :-r 

Baw->Ma Ngwo deceased 
l:ed 
1-12 07 


Ma Nyoio Auiig«-Ko PouDg Mg Po Oho—Ma Bhwc Yu Mg Bln— Ma Malay Ma Kga Ma 

< daughter) died I (son) died | (son) (daughter) 

after her parents I 18'12>07 | 1st Respondent 2nd Respondent 

Mg Kywot Oh Ma E Ma Thein Mg Aung Mg Byaung 
« Ist Appellant 2nd Appellant SrdAppdlant 

U Baw had a second or junior wife, but the death of his father, leaving several 

she does not enter into the present con- children, who are the Plaintiffs in this 

troversy. action. They claim a one-fourth ^are ef 

Po Cho, the elder son of D Baw and the estate of U Baw on the ground that 

Di^W Hmo, died a fortniglit or so before their father, Po Oho, was the orasa son 
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of his father, ahd was consequently, under 
the Burmese-Budd'hist law, entitled to a 
prefaiential share of one-fourth in U 
Baw’s estate. The claim is set out thus 
in the plaint : — 

“ That the said Ko Po ,Cho was the 
eldest son of the. said U Baw and attained 
his majority and assisted the said U Baw 
in his business and kept up filial relations 
with the said U Baw up to his deatVi, and 
the said Ko Po (’ho attained the complete 
statjis of an ‘ Orasa ’ son of the said U 
Baw.’i 

In para. G the PlaintitTs set out the 
basis of their own rights. They say that — 

“ As children and representatives of the 
said ‘ Orasa ’ son, they are entitled to an 
equal share in the estate of U Law with 
each of their uncles and aunts, the said 
Ma Nyein Aung, Maung Sin and Ma Nga 
Ma, and that as the second or lesser wife 
Ma Ngwe has since died the.y claim a one- 
quarter share of the whole of the said 
estate of U Baw." 

The Defendants d^ny the riaintififs’ 
claim and the allegation that To Cho was 
the orasa son. 

In order to understand the controversy 
and follow exactly the decisions of the 
Courts in Burma in this case, it is neces- 
sary to explain that the Burmese-Buddhist 
law is contained' in a series of books en- 
titled Dhammathats which have been 
composed from time to time by the ex- 
pounders of that law ever since the 
thirteenth century, if not from before. 
This is lucidly set out in the Digest of U 
Gaung, printed under the auspices of the 
British Government. The author of this 
work, a distinguished Burmese jurist, 
describes a Dhcmmathat to be a “ collec- 
tion of rules which are in accordance with 
custom and usage ” of the Burmese 
people. In his remarks on the treatment 
in these treatises of the subject of inherit- 
ance, Mr. Gaung observes that “ the 
seven divisions of the Law of Inheritance 


are treated in the Dhammathats in such 
a very unsystematic and unmethodicat 
way that it becomes a tedious task for 
anyone who attempts to study the sub- 
ject.” In order to arrive at a definite con- 
clusion on the points in controversy their 
Lordships have to embark on a survey of 
the law which, apart from its tediousness, 
is not free from inconsistencies. 

In (he Digest of TJ Gating six classes of 
sons are said to be entitled to inherit the 
property of their parents. In the first 
category stands the son born of a union 
contracted with parental sanction, and is 
known as orasa. As religious formalities 
db not appear essential lo lawful wcdloclf, 
this form of marriage is evidently regarded 
to constitute a valid marriage. The term 
orasa is admittedly borrowed from the 
Sanscrit anrasa used in works on Hindu 
law and! has been corrupted into aiiratha 
or orasa, Mr. Bichardson, the translator of 
the Manwjye Dhammathat uses the word 
auratha, and Mr. Justice lleald, of the 
Chief Court, adopts the same spcdling. 
Whether the word is .spelt auratha or orasa 
it undoubtedly denotes a son bom of a 
union contracted with parental sanction, 
in other words, a legitimate son. In 
course of time, judging fiom a comparison 
of the enunciations in the Dhammathats t 
it acquired a sjiecial meaning; it came to 
signify a son who, by virtue of his posi- 
tion in the family and his competency to 
assume the duties of the father, was vest- 
ed with a defined right in the parental 
estate. Similarly, in the course of time, 
as the Dhavimathafs show, the word was 
extended to include a daughter standing 
in the same position and vested jvith the 
same right. 

The Plaintiffs' case is that although Ma 
Nyein Aung was the eldest bom daughter 
of U Baw and Daw Hmo, the Appellants* 
fgther, Po Cho, as the eldest son, possess* 
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ed the qualifications necessary for being 
vested M itji the status of an. orasa son. 
They contend, and their contentions have 
been urged with great force before tlie 
Board, that, in the first place a woman is 
inferior to a mail, and secondly, that the 
Dhammathats do not lay down the rule 
that the son who is vested with the status 
of an oram son and aeciuiies a preferential 
right to a fourth share of the family 
estate should be the eldest l)orn, or, to 
s[>eak more correct ly, the first born cbii»l. 
In suj)port of their contention they rely 
on the provisions in t,he Dham^nathals 
that in certain cases the younger son may 
he vested with the rights of the orasa or 
jirivileged son. 

The suit was instituted in the Court of 
the District Judge of llanlhawaddy. 

The substantial issue before him was 
whether J’o Cho, wjio predeceased his 
father, acquired before his death Ibe 
status of a privileged or orasa son and be- 
came thereby entitled to the preferential 
share of one-fourth in the parental estate, 
which he passed on to liis children, the 
riaintiffs. 

In using the term “ privileged ” their 
Lordships do not wish to introduce an- 
other element of complexity to a sutli- 
ciently perplexing question. They use it 
simply as a synonym for auratha or orasa. 

Admittedly the entire property in dis- 
pute was acquired as stated in the plaint 
“ during the marriage of the said U Baw 
and Baw Hmo,*’ and thus husband and 
wife under the Burmose-Biiddhist law w ere 
entitled to equal shares in the property. 
If this fact is bonie in mind much of the 
difficulty in the case would disappear. 

The district Judge felt himself con- 
strained by previous decisions in the 
Burma Courts to hold that the Plaintiffs 
had made out their claim and were en- 
titled to a one-fourth share in the estate. 


WBB]a«|||pt8. tVta,. XXK. 

From the District Judge’s decree the 
Defendants appealed to the Chief Court. 
The ap{>eal was in the first instance keard 
by a Division Bench consisting of Bohin- 
son, C, J., and) Duckworth, J. In view of 
file fact that the decisions in previous 
cases were by no means consistent and 
having regard to the complexity and im- 
portance of the controversy in the present 
litigation, the learned Judges felt it ad- 
visable to refer the points at issue to a 
J’^iill Bench of their Court ; and consider- 
ing that the reference should be based on 
specific questions, they submitted to the 
I ull Bench six questions, w hich appear to 
cover a far lai'ger ground than ])crhaps 
was actually necessary for the decision of 
this case. 

It is interesting, however, to note the 
questions, as they furnish the key to the 
major part of the decisions of the Full 
( ourt. They are as follows : — 

1. In a family consisting of both sons 
find daughters, can any child acquire the 
full status of orasa i)rior to the death of 
either parent ? 

2. If so, in ' such a family where the 
eldest child is a daughter, can any son 
become orasa anti! his fathei dies 2 

o. In such a family, can the question 
which child is the orasa be decided before 
the death of cither parent ? 

4. Can there be in such a family two 
orasas ? 

5. Are sons always to bo preferred to 
daughters as orasa? 

6. In such a family, can there be an 
orasa son who, predeceasing his parents, 
can transmit to his children a right to pre- 
ferential treatment in the division of the 
estate ? 

The matter thus came before a Full 
Bench of five Judges. Although some of 
them considered the questions rather wide 
in view of the actual facts of the case, all 
concurred substantially in the answers 



657 


yot. XXIX.ilS*rf|®flliC.OTTX WEEKLY NOTES. 


Kirkwood a?<a«3itTliEiN*»rMAUNo Sin. 

which Mr. Justice Maimg Kiu jjave. 
answ’ers are aft follows :— 

‘‘^Question 1— in the affirmative. 
Question 2- Where the eldest cliihl is 
a daughter, no sou can become orasa 
Question o— in the affirmative. 

Question 4 -in the. negative. 

“ Question 5— in the negative, unless the 
son is the eldest born. 

“ As regards Question 6, I may say that 
the word ^transmit’ is not quite a happy 
term. The eldest born son is the orasa. 
If he predeceased his parents, his children 
w'ill have* a rigid to preferential treatment 
as laid down in the lirst jiaragraph of sec. 
15 of the Manukye, or sec. 102 of the 
Digest. If the eldest born son died before 
he became competent to take his father's 
place, a younger son, being fully qualified, 
may become ora‘:a, and, if that son had 
prcdelceased his parents, hi.s children will 
have a right to the same preferential 
treatment. Jlui if the eldest born child was 
a daughtei* and predeceased her parents 
after she had become comjietont to take 
her mother's place, her children vill have 
a right to the same preferential treat- 
ment. Id i.s doubtful whether another 
daughter, younger than a son, can ever take 
the place of the eldc.st born daughter who 
is not competent or died before she be- 
came able to lake her mother’s place,’' 

On receiving' the answers to the ques- 
tions submitted', the Division Bench re- 
versed the decree of the District Judge 
and awarded a decree to the Plaintiffs in 
respect of a one-sixteentih share of the 
estate, in lieu of the one-fourth that had 
been gi\en to them by tlie Court of first 
instance. From this decree the present 
appeal has been preferred'^ and the argu- 
ments which were ]>ressed in the Chief 
(lourt have been forcibly addressed to 
their Lordships. 

Three principal grounds have been urged 
in support of the Plaintiffs’ claim, and n 
these grounds the con'ectness of the 
iudjgments of the Full Bench is challenged. 
First, that the Dh^mmathats do not, 


when speaking of an orasa son, lay down 
any rule that he should be the eldest or 
first born of the children. Se(‘ondly, that 
a daughter, by the rule in the Dhanima- 
thals relating to the inforiority of the 
female sex in relation* to the male, can 
never be the orasa child; and, thirdly, 
that when there is a* son, a dauglitcr can- 
not be an orasa child, which appears to 
be only a brancli ©f (he so(‘ond argument. 

Before referring to the judgments of the 
I^^ull Bend), their Tjordshij^s desire to 
state the result of tJieir own examination 
of the Dhaoiniathats. 

In respect of the fu*st proposition ad- 
vanced on behalf of (he Plaintiff's, viz,, 
that in the Dhatnniatliais (lie status of 
orasa is not confined to the eldest or first 
born, it appears (o their Lordshiy)s that 
the argument is based upon a misconcep- 
iion of the rules laid down in tlic Burmese- 
Buddhist law. Chaj). 0 of the Digest 
deals with the subject of partiiion between 
parents and their own aliilfiren, t.e., des- 
cendants of the first degree. Sec. 30 re- 
lates to partition between mol her and mn 
on the death of the father. All the 
Dhammathats agree that on the d(‘at]i of 
the father tlie eldest son should be en- 
titled to a one-fourth share of the estate, 
and that the mother should be entitled to 
the remaining three-fourths for herself 
and her younger children. The Vilasa 
states as follows : — 

** On the death of the father the rule of 
partition between mother and son is as 
follows : — 

If the son is the eldest born and if ‘he 
helps the. parents in the acquisition of the 
family^ property, he shall get his father's 
elephant and pony, together with their 
keepers; the cup, speiar, tray and plates 
used by his father ; the clothes, ornaments, 
and belt worn by him ; the lands held as 
an appanage of his office^; the town or 
village, tho usufruct of which he enjoyed, 
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and thc! office held by him. The mother 
sliall get her belt, finger-rings, bracelets, 
ear-rings, necklaces, cWibs, betel-box, stool, 
and personal ornaments given her during 
the father’s lifetime. The lemainder, such 
as, gold, silver, bujlocks, buffaloes, goats, 
pigs, fowls, ducks, clothes, paddy, rice, 
Indian-corn, peas, millets, barley, sessamum, 
cotton, and hou.sehold’ furniture shall be 
divided into four shares ; the mother shall 
get three shares and the son one share. 
Even if there are ten suns, only one-fourth 
shall be. given them.’' 

The Kaiiujza states tlie rule thus : — 
The reason why the mother gets three 
shares is that when the property was being 
acquired, the son w^as not yet born, and 
after be was boin he could not (during his 
minority) do anything towards the reten- 
tion of what v/as already acquired ; c^en 
the father can merely acquire, but cannot 
prevent waste. It is the mother alone who 
takes care of the property."' 

In the Myinejum the rule is stated in 
the following terms : — 

If the son is one who is competent to 
assume the father’s reponsibilitios, and is 
known to the local authorities, he shall get 
bis father’s pony, drinkiug-cup, belcl-box, 
sword, lands held as emoluments of office, 
lands worked by him, personal ornaments 
and wearing apparel, cups, trays, spoons 
and plates, spears, large and small, armour, 
and such other articlca worn by men only. 
Stored-up grain, bullocks, buffaloes, slaves, 
fowls, pigs, and utelisils shall be divided 
into four shares ; the mother shall get 
three shares and the son one share. 

The Mamigyc states the principle in 
identical terms.* It declares that on the 
father predeceasing the mother, the 
estate, after the apportionment of the 
specific articles as laid down in the 
Dhammathats , should be divided into four 
shares out*of whicJi the “ eldest . son ” 
should be entitled to one share and the 
mother and ‘ ‘ younger children ’ ’ td three 

shares. In sec. 12 it declares tha# when 

— - 

• Richardson's Translation, Book X, see. 6,^p. W6. 


tlie mother dies in the life-time of the 
father the same rule should apply to the 
“ daughter’s ” claim to share in the 
estate. 

It is unnecessary to refer to the passages 
in the other l)hammathats as set out in 
the Digest relating to the right of the 
“ eldest son ” to a one-fourth share on 
the death of the father, as they state the 
rule substantially in the same terms. 

On these rules the question arises, who 
is the son who becomes entitled to this 
right? The Iiesix)ndents’ contention i.s 
that this special right is given to the 
eldest born son, wliile the Appellants urge 
that the words ‘‘ eldest son ” arc not res- 
tricted to “ the eldest born,” but applies 
equally to a son wlio, in a family consist- 
ing of a number of cliildren of both sexes^ 
stands in relation to them as the eldest 
son. And on this ground they contend 
that To (’ho was the ” eldest son ” and 
entitled to the one-fourth share as orasa 
son. 

^rhe answer to the question, ho\vever, 
is furnislied by the Dhonivmihats them- 
s(*lves. The reason why the mother be- 
comes entitled to a three-fourth’s share 
in the estate in which she and the de- 
ceased father held equal shares explains 
also who ” the eldest son ” is who be- 
comes entitled to the one-fourth share. 

The Mano Dhavimathat explains the 
reason why the mother gets the three- 
fourth’s share in these terms : — 

The mother gets three shares because 
while the properly was being acquired the 
son was not yet born, and when acquired 
the mother is the only persoif to take care 
of it and prevent it from being wasted.’* 
The DhammathaUpyu gives it thus : — 
On the death of the father the parti« 
tion between mother and son shall bq as 
follows;'^ 

It states the queetion first, - Why 
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slK^uld the mother get three shares? ” arid 
^hen gives the reply : — 

Because during the early days of her 
wedded life, wliile family property was 
being acquired the son was not jet born 
and whatever was acquired by his 
father the. mother took car^ of and laid by. 
Hence the mother shall get three shares, 
she being the principal agent in the ac- 
quisition of the. family property.’' 

The Vilasa declares that on the death 
of the father the rule of partition between 
mother and son is as follows. It specifi- 
cally states : If the son is the eldest 
born,” and ” if he helped the parents in 
the acquisition of fhe family property, ho 
shall get his father's elephant, etc. The 
remainder of the estate shall be divided 
into four shares — the mother shall get 
three shares and the son one share;” and 
to the question, ” Wliy should the 
* eldest born child * get a fourth share? ” 
the answer is : — 

“ The parents obtained the child at the 
commencement of their wedded life by 
their earnest prayer and acquired the 
property with his or assistance.” 

What can all this mean, except that 

the* eldest son ” referred to in all the 
DhamMathats is the eldest horn child of 
the wedded pair. 

In sec. 33 of Mr. Gaung’s Digest the 
rules of the Dhammalhats referring to the 
rights of the “eldest daughter” in the 
family estate on the death of the mother 
are set out at length. These rules re- 
quire careful analysis and consideration 
in conjunction with the rules relating to 
the rights of the son on the death of the 
father, leaving the mother surviving him. 

A comparison between these rules re- 
garding the son’s rights and the daughter’s! 
rights will elucidate still more clearly 
what is meant by the “ eldest son ” or 
the “ eldest daughter in the Dhamma- 
thats. 


Sec. 33 deals with the subject of parti- 
tion between father and the eldest daughter 
on the death of the mother, iis biippened 
in the present case. Daw 11 mo died 
before her husbandl, Jeaviiig Kyeiii 
Aung, the eldest born child ol‘ the 
marriage. Her status and her riglits are 
clearly staled in the Dhammalhats, The 
Manugye, the authority of whicli has 
been recognised *by the Board, after 
setting out the specific articles belonging 
to the mother or in her sole use in her 
life-time, such as ear-rings, bracelets, belt, 
cups for eating and drinking, clothes and 
ornaments worn hy women to which the 
eldest daughter became entitled, states 
the rule as to the partition of the residue 
of the family j)ropei‘ty between the sur- 
viving parent, the father, and the eldest 
daughter thus* : — 

Vavtition heiii .(’/} failuv and dmujlifer on the 
death of the rnotl-cr. 

Let the father havp his riding elephant 
and horse, his goblet, the slaVe who carries 
Ins water and betel, his sword, betel ap- 
paratus, clothes, and ornaixilettit'S. Let the 
daughter have her mother’s ornaments, 
clothes, and the slave who cooked her rice ; 
and having divided the residue into four 
shares, let the daughter have one and the 
father three. 

In the Kumjjjaluiga the rule is stated 
in the following terms : — 

The mode of partition between the 
orasa daughter and father on the death of 
the mother is, maiatia vintandi^t, the same 
as that between mother and sou on 
the death of the father .'’ — The p. 88. 

In the Warulinga it is as follows : — 

The mode of partition between fatlier 
and daughter on the death of the mother is, 
mutatis mutandu, the same, as that between 
mother and son on the death of fhe father. 
The daughter shall get in addition her 
clothes, ornaments and gold flowers, one 
slave, and her mother's personal be- 

♦ Richardson’s Translation of jT/ani/yyc— •Book A, 
sec. 3, p. 37li 
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longings, just as the son gets his father’s 
personal belongings. V 

The Cittara states the rule thus : — 

The mode, of partition between father 
and orasa daughter on the( death of the 
mother is, mviulh^ vutfavdi^^ the same as 
that between mother and son on the death 
of the father. * 

The Kyetyo gives the rule more fully : 
The mode of partition between father 
and orasa daughter on the death of the 
mother is as follows : — 

The daughter shall get her anklets, 
bracelets, ear-rings, belt, necklaces, etc., 
gjiven her during the mother’s life- 
time, and by both parents, these 
having become her separate pioperty. 
She shall also get her mother’s belt, neck- 
laces, combs, linger-rings, ear-rings, brace- 
lets, betel-box, cushions, and other per- 
sonal ornaments. The ornaments worn by 
the daughter during the mother’s lifetime 
shall go to her. The rest of the property 
such as gold, silver, copper, iron, slaves 
buffaloes, bullocks, goats, pigs, fowls, ducks, 
paddy, rice, Indian corn, millets, barley, 
sessamum, cotton and household furniture 
shall be divided into four shares ; the 
father shall got three shares and the 
daughter one share. *- 

The above rule apphes when the daugh- 
ter is the eldest born. The younger 
daughters shall gel their shares only on the 
death of both parents.*' 

And then comes this important Ques- 
tion* : — 

Why should the mother get three shares 
and the eldest child only one share 1 Because 
the mother saves the property acquired by 
the father and thereby accumulateis it at 
the early period of her wedded life, before 
the eldest child was born; and during the 
minority of the eldest child, before he or 
she could assist the parents the mother ac- 
cumulates the property acquired by idle 
father. The eldest child gets one share 
because he or she upholds the parent's posi- 
tion and rank and continues the • family. . 
Having to bear thei children, the mother 
has n ot the heart to make them work, nor can 

Kyefyo, Hfc, 33 , 
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she see them suffer privation ; she cherishes 
them and brings them up. Children lie 
under greater obligation to the mother than 
to the father. Hence the mother gets three 
shares and the sen one share. Should the 
property enumerated above be exhausted 
by the mother lor her sustenance or in per- 
forming works of merit, let it be so. The 
sons shall not also claim the residue of the 
property to which the mother alone is en- 
titled."- 

It is to be specially noted that tho 
words here used are “ eldest child,” 
c learly indicating that the expression in- 
cludes chilth’cn of both sexes. 

J liis passage from the Kyefyo shows 
not only that on the death of the motlier 
the eldest born daughter is entitled to a 
one-fourth share, but it also explains 
why she becomes so entitled. The eldest 
born daughter steps into the shoes of the 
mother, assumes her responsibilities, 
manages the household and takes care of 
the younger children like the mother, 
and is confirmed in the status of the orasa 
child. The status does not dejiend on the 
decease of the father, where tho child is 
a son, or of the mother, where it is a 
daughter ; it comes into existence on the 
fulfilment of three conditions, viz., (I) 
that he or she is the first born child ; (2) that 
it attains majority ; and (3) helps either 
in the acquisition of the family property 
and the discharge of the father’s respon- 
sibilities; or, if* a daughter, helps the 
mother in the care of the property and 
the control and management of the house- 
hold, which lie particularly within the 
mother’s duties. 

In their Lordships' judgmenf, although 
it is not easy always to reconcile th© in- 
cjonsistencies with which the Dhamma- 
tliats bristle., upon a careful comparison 
of the different enunciations so laboriously 
brought together in the Digest, the follow- 
ing propositions clearly emerge frqa\<the 
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rales pn^ounded in ttie Dhammathats , 
viz., thatr the designation ora«a is not 
limited to a son and that it connotes the 
eldest or first bom child who is competent 
to undertake the responsibilities of the 
deceased parent. 

The ground's on which •* the eldest 
child ” may be " superseded ” or dis- 
placed from his or her status are collected 
in sec. 62 (p. 117) of the Digest. When 
a son is incompetent to assume the duties 
and responsibilities of the father, either 
from physical defects or otherwise, it is 
declared that the next brother should step 
into his shoes. Supposing there is a 
daughter intervening between the two 
sons, viz., the first born and the next born 
son, she could not possibly be the orasa 
child. The law does not say that on the 
mother’s death a daughter who was not 
the eldest or first born should become the 
orasa child and become entitled to a pre- 
ferential share. As already observed, the 
provision is for the first bom, whether 
male or female, if competent. 

In the present case the mother died 
several years before the father; it is not 
disputed that the eldest daughter, the 
first born child, Ma Nyein Aung, assumed 
all her responsibilities. Nor is it dis- 
puted that she was quite competent to do 
so. It may be taken for granted that she 
looked after the conservation of the pro- 
perty as her mother did during her life- 
time and took care of the younger 
children. She was thus the orasa child 
of the marriage of U Baw and Daw Hmo. 
The second son, Po Cho, could never be- 
come the orasa child and oould never ac- 
quire the status In his own right. There 
was no eldest bom son whom he had 
superseded for " inoompetency ” or into 
whose shoes he had stepped on his death 
before attainir^ii; majority. 

It oohikemded, however, that the seB- 


turns dealmg with partition between an 
eldbr sister and a younger brother on the 
death of the parents* (Digest, sec. 140) 
place the son on the same level as the 
elder daughter. The Kyetyo says : — 

“ If the eldest born is fi, daughter and 
the second child a son, let them sham the 
estate eqiinUy between them " 

The Kyannct makes the following state- 
ment : — 

“ If, after the establishment of a daughter 
as an orasa, a son is born the.v shall share 
the estate equally between them. 

“ If the older daughter and the younger 
■on are both childless, the estate shall not 
be divided equally between them, because 
the son is deemed the orasa ” 

Similar statements occur in other 
Dhammathat’i. Their Lordships do not 
propose to undertake the task of trying to 
reconcile transparent inconsistencies. 
Whether the prescriptions to which the 
Plaintiffs have referred as showing the 
superior right of a younger son to that of 
the elder daughter were actuated! by a de- 
sire for a fair and equal division , it is diffi- 
cult to say. It was certainly so in the 
case of one younger brother co-oxisting 
with the eldest bom sister even after she 
was installed as orasa. Whatever may bo 
the reason of these inconsistencies, it is 
clear that these arbitrary rules of distri- 
bution cannot override or control the pre- 
vious express provisions relative to sub- 
stantive right. 

Secs. 162 and 163 of the Digest deal 
with the rights of the children of the eldest 
son or eldest daughter dying before* the 
parents. Sec. 162 is headed thus : — 

“ The eldest son dies before the parents ; 
the son of the deceased is entitled to 
the same share as his father’s youngest 
brother.” 

And sec. 163 has the following heading, 
clearly indicating the subject dealt with 
in the section : — 

“ The eldest daughter dies before the 

(54 
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parents ; the deceased^s child is entitled to 
the same share ag the deceased’s youngest 
sister/' 

The Maniigye, in sec. 15, Book X, 
states the rule as to the devolution of the 
share of the eldest born son or eldest born 
daughter on his or her predeceasing tlie 
parents : — 

If the eldest son dies before his father 
and mother, the law qf inheritance between 
his son and his son's undos and aunts 
this; because in case of the death of father 
and mother the eldest son is called father, 
let his son, and his (the eldest son’s) 
younger brothers share, alike. 

Should the eldest daughter die befoie 
the father and mother, this is the law for 
the partition of the inheritance between he^ 
daughter and Jicr daughter s uncles and 
aunts: that the daughter of the eldest 
daughter and her (th)e eldest daughter s) 
younger sister shall share alike, because the 
eldest daughter, when grown up, stands in 
the place of a mother. 

case of the death of the younger 
children occurring before the parents the 
law for partition of the inheritance between 
their children and the (co-heirs) relations 
of their parents is this: tihe childi^n of 
the deceased have one-fourth of the share 
which would have come to their parents. 

The Fi 7 a. 9 a declares that ‘‘ the eldest son 
of a deceased orasa shall receive as much 
of the inheritance as the youngest of his 
uncles. But the younger sons should re- 
ceive only a quarter as much. Because a 
son is a nearer kin than a grandson, the 
latter shall not receive out of the estate of 
his gvand-father as much as the co-heirs of 
Jus deceased father.” 

The prescriptions in most of the other 
Dhammathais are substantially the same. 

The^e sections clearly refer to the rights 
of the children of the eldest bom son or 
eldest born daughter. Po Cho didi not 
belong to this category, and ha had no 
right to the onc-fourth of the estate to 
pass to the PlaintifEs. 


' Sec. 164 refers to the shares of the 
children of one of the younger children 
predeceasing the parents. 

The child of a (deceased) younger son 
shall receive one-fourth of th0 share to 
which the deceased was entitled. He or 
she shall nolr receive an equal share with 
the aunts and uncles. 

** The child of a (deceased) co-heir who 
was not the eldest shall receive a quarter of 
the share to which the deceased was en- 
titled. The remaining three-fourths shall 
revert to the estate.'’’ 

This is ilie conclusion at wliich their 
Lordships have arrived upon an indepen- 
dent review of the Dhammathaf^ , and the 
view of the law that has forced itself upon 
them is supported and confirmed by the 
detailed and scrupulously careful examin- 
ation to which the provisions of the 
Burmese-Buddhist law have been subject- 
ed by the learned Judges of the Chief 
Court. Maung Kin, J., who is himself a 
Burmese, conversant vdth the Burmese 
language and customs, and well versed in 
the Burmese-Buddhist law, has fully lis- 
cussed the rules of the different Dhamma- 
thats concerning the questions with 
which the (Vnirt had to deal. In the 
course of his judgment he says : — 

“ All the l)liamm(ith<i{ts mentioned in 
sec. 30 of the Digest, when considered as a 
whole, lead to the inference that it is the 
eldest born legitimate son who is entitled 
to claim a quarter of the parental estate 
from his mothqj on the death of the father, 
provided he has helped the parents in the 
acquisition of property and takes the de- 
ceased father’s place and continues the 
family. It appears that the Dh(fimmath(its 
take it for granted that the son, if com- 
petent to do BO, will take^his father's place 
and continue the family ; but ' whether 
this duty is a mere moral obligation or can 
be enforced at law is at present undeter- 
mined BO Tar as decisions go.^ And this 
eldest born Eon, who is entitled to a quar- 
ter share) ie by 'ater called 

orasa,** ) 
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and he then makes the following comment 
on the argument against the view he has 
just expressed : — 

“ It may be argued that what is mate- 
rial is the fulfilling of the conditions and 
not the order in which the sons are born, 
BO that even where the eljjest born is a 
daughter a son who fulfils the conditions 
would be entitled to the quarter share from 
the mother on the death of the father. 

In my judgment the^ argument is not 
sustainablel. It can only be founded on the 
Vhammafhats noticed above which do not 
call the son entitled to the share by any 
description, such as Tha-u, thagyi, thagyi 
auratha or aiiratha, but which describe him 
only as the son who bears the father^ s 
burden or responsibilities. It appears to 
me that these Uhammailutta put the matter 
in a comprehensive form, because whether 
the claim is made by the eldest born son 
or by a younger son, the conditions must 
be fulfilled. These Dhiv.nima^hwts do not, in 
my opinion, contradict the proposition that 
the eldest born son, if competent, can claim 
the share from the mother, and if not com- 
petent, he will be superseded by another son 
who is competent ; but that if the eldest 
born is not a son, the right to it quarter 
share does not exist in favour of a son 
though he may be the eldest of the sons. 
I have deduced this by a consideration of 
the Dhammathals alone.'" ^ 

And his oonclusioii is as follows : — 

It has, however, been urged that, as 
the Dhdmmaiha^ts look upon the son as 
being superior to the daughter, the eldest 
bom daughter cannot be allowed to claim 
the quarter share where •there are sons. 
Among others, secs. and 150 have been 
referred! to in support of the contention. 
These sections and the others contain tules 
of distribution after both the parents are 
dead. These are the rules which this Court 
haa disregarded in Ma Kyi KyVs case. 
They do certainly show that the son is re- 
garded as superior to the daughter. But 
they do not give him, unless he is the eldest 
born, any greater share than the eldest 
of the daughters. For if the eldest is a 
daughter and there is a son younger than 


shiet is, that son, instead of getting a 
smaller share in accordance with Iho order 
of the births of the children, gets a share 
equal to the eldest daughter, and in my 
judgment wherever, in these rules, the word 
auratha is used, it is used to indicate the 
eldest child but not with reference to tlie 
right to claim a quarter share from the 
surviving parent. W}\en both the parents 
arc dead the question is not who is the 
eldest born but who is eldest of the sur- 
viving children, rfnd all the surviving 
children get their fractional shares, larger 
or smaller, according to the priority of birth.'' 

Maung Kin, J., refers to his own ex- 
[>erience of the meaning attached by the 
Burmese people to the position of the 
eldest daughter, llis remarks deser\e 
attention : — 

‘‘ There is an additional reason why these 
rules of distribution of inheritance after 
both the parents are dead do not apply 
to cases where ilic eldest daughter claims 
a quarter share from her surviving parent, 
the father. It is that the claim is allowed 
her under very special circumstances, 
and as a reward for her past assistance in 
the acquisiticn of property and the possi- 
bility (which the lawgivers expected in the 
times they lived) of her taking he;.' mother’s 
place and continuing the family and con- 
trolling the younger <;hildrcn as her mother 
had done in her lifetime. In the extract 
from Vhammaiftatki/aw which is given in see. 
62 of the Digest we liiid the priiicmle. . 

, The eldest brother is in the position 
of the father, the eldest sister in the position 
of the mother. This is in the mouth of 
every Burman, and it is clear from the fact 
of the principle Icing recorded in that 
Divammathwt word for word the samt as it 
exists in the mouth of the people that it 
is a well recognised principle. And so far 
as my experience goes the principle has 
never been taken to mean that in the case 
of the eldest daughter, only her# younger 
sisters give her the position of their mother. 
The younger blethers also respect her as 
iLcy had their deceased iiiolher. This liappy 
state of things exists to-day and long may 
it continue. 
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'' Another point is that even if those 
rules of distribution axnons all the children 
are applicable to the question of the eldest 
daughter's right to a quarter on the death 
of her mother, the younger son cannot ta^e 
her places he can only prevent her from 
claiming the right. Then, in that case there 
would be no orasa at all, a position which 
the DJ\<x\mmaihdts cair hardly be held to have 
contemplated. 

“ In my judgment it, is really unnecessary 
to go into the question of the applicability 
of these rules because, it is perfectly clear, 
as shown above, that the Vhofnimathatfi, in 
giving a quarter to the eldest child, have 
in view the. case of there being both sons 
and daughters in the family,'^ 

The Burmese adopted the Buddhist 
religion, which was imported from India, 
and with the religion they also seem to 
have received the Indo-Aryan conception 
of the superior riglits of men. And Mr. 
Justice Maung Kin thinks that the Hintlii 
notion of sex superiority found its wa\ 
among some of tlio text-writers. Thcjc 
appears to be considerable force in hi^ 
observations, as will be seen from (he Ubc* 
in the Dhamynathats of various legal 
terms borrowed from the Sanscrit. 
Gradually, as the compilers of the 
Dhammathats absorbed the national cus- 
toms and usages, the sex equalisation, 
which is the dominant feature of the 
Burmese law, prevailed, and the later 
Dhaviniathats show' that the eldest born 
son and the eldest bom daughter stand on 
the same footing. 

Wfth reference to this subject the 
learned Judge makes the following rc- 
mariks : — 

Among the Burmese-Buddhists equality 
of the sexes is recognized in the J>hai(mmathai9 
with o<!casional aberrations to the effect 
that the male is superior to the female. 
But when we come to cons.idcr what superior 
rights are given to the man find that 
his rights arc hardly superior to the woman’s. 
Although they bor.^owed their la#6 from the 
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'Hindu Instithtes of Manu, the Burmese 
carefulbr refrained from adoptinjg the sepc 
inequalities of the Hindu law. For ins- 
tance, in Hindu law, the term aurasa was 
applied originally only to the legitimate son. 
Next the Bishis evolved him into a son of 
a very superipr type, namely, the son be- 
gotten by a man of a wife of the same caste 
who was espoused in an approved form of 
marriage with religious rites, was a virgin at 
the time of her marriage, and had not passed 
through the marriage ceremony or a part 
of it with another man. This was done on 
spiritual grounds. In Hindu law„ a daughter 
is not called an aiirasa and is not allowed 
to confer spiritual benefits on her father as 
the aurasa son is.*' 

'' The Burmese borrowed the word aurasa 
and Burmanized it as auratha, but gave 
their own meaning to it suitable to the con- 
ditions of family life which they approved. 
Thus they called a child (son or daughter) 
born in lawful wedlock an auratha child) 
putting the son and daughter generally on 
an equal footing.^' 
and he winds up by saying : — 

In the result 1 would hold that ths 
eldest bom legitimate daughter has the 
right to claim a quarter share on the death 
of her mother^ whether she co-exists with 
sons or not, and that the. eldest born child 
is the orasa, although, as regards the claim 
to a quarter share on the death of one of 
the parents, it would depend upon the cir- 
cumstances of each particular case whether 
the claim can be made or not, tha:| ia to 
say, if the child is a son, hei cau only moke 
the claim from the. mot^her, on the ground 
that he, steps into bis deceased father's 
place; similarly, if a daughter, she can only 
claim as one who takes the place ot her 
mother. It is clqar also that there cannot 
be two orasas, a male and a female, ip the 
same family, because, an orasa is eitlier the 
eldest born or the, one who supersedes the 
eldest born/^ 

His decision is practically embodied ic 
his answen to question 6, akeady quoted. 

Pratt, J., who followed in deliver- 
ing judgment, substantially agreed with 
his Burmese colleague* 
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Heald, J., deals with the facts and ih^ 
law of the case with equal care and 
minuteness. He reviews in great detail 
the Dhammathats and the decided, cases 
of the Burma Chief Court. He expresses 
his dissent from those w^hich accorded the 
superior position to thrf younger son in 
preference to the eldest born daughter, 
an.d gives his reasons therefor. His ex- 
perience of the country and of the people 
extends over twenty years. In his gene- 
ral conclusion he is in agreement with 
* Maung Kin, J. He holds that auratha or 
orasa is applied to both eldest born son 
and eldest born daughter, and states that 
this view is clear from the enunciations 
of most of the Dhammathats. He re- 
views the Dhammathats according to 
their antiquity. He refers to the Vilasa^ 
which was compiled in the twelfth cen- 
tury, and to the ]\ ayaru in the thirteenth 
century, where the term auratha or orasa 
is applied to both eldest son and eldest 
daughter. He states that in the Dhamma- 
thats Kyaw and the Kyangsa^ written in 
1630, the same expression occurs, so also 
in the Vaicchaya of 1775. He refers to 
U Gaung’s authority, who is, asi already 
stated, the author of the Digest. Heald, 
J.’s conclusion is : — 

‘‘ From the. above survey of the Dlui'fnma- 
ttiats 1 tfhink that it is fairly clear that the 
word auratha is commonly wsed to mean 
the eldest child, whether son or daughter, 
and that if the eldest child, being a son, is 
competent on the father^ s death to take the 
father's place in the family, or, beinjc a 
daughter, is competent on the mother's 
death to take the mother's place, then he 
or she is anufalhaf and on the father's or 
mother’s death is, according to the Vhainma- 
thwtSg entitled to the father's or mother’s 
personal property and to one-fourth of the 
rest of the estate, and, further, that if the 
eld^t chfld, ^hetbe^r son or daughter, dies 
wil^ut having' become entitled to that In- 
termit in the eiiate his or her ohildren are 


entitled to share equally in the estate with 
the younger brothers and sisters of tho 
deceased." 

Dealing ^Yith the iiicoiiriistent state- 
ments in some of the Dhammathats 
showing a certain preference for sous in 
relation to the eldest daughter, he sa^^s 
as follows : — 

The Vicchedani, ^hqn dealing with the 
partition between brothers and sisters after 
the death of both parents, actually says: 

* Though the eldest child be a daughter the 
does not reach the status of. auratha aud 
she must share equally with her younger 
brother,' and one or two of the minor 
Bhammatheifs contain similar passages, which 
I have no doubt were taken from some old 
book and rci)roduced Hindu or possibly 
pre-Hindu ideas. But just as the Bhamma^ 
thwtSf when translating passages which are 
evidently taken direct from what may be 
called the Hindu law' books, use auratha in 
its original sense of ‘ legitimate ' and, 
nevertheless, wlicn they come to ap- 
ply it to i^urinese Buddhist law use 
it in tho special sense of ‘ an eldest 
born child who is coinpeteilt,' so, although 
tl)cy reproduce passages wLdch follow the 
Hindu law in saying that a daughter can 
never be auratha, nevertheless when they 
come to the actual division of the property 
of the estate of a Burmese family they put 
the daughter practically, and In some cases 
entirely, in the same position as the son." 

Duckworth, J., and the Chief Justice 
adopted the views of Maung Kin, J. 
Duckworth, J., says : — 

** It is perfectly clear that section 163 of 
the Digest applies to families consisting 
of both suns and daughters. Among the 
Burmese ixjople generally, there is no doubt 
that tho eldest legitimate child, whether it 
be a son or daughter, is regarded as taking 
the place of the parent of the same sex 
when the parent dies." 

Their Lordships do not feel "called upon 
to discuss in dietail the decieions of the 
Burma Courts cited at the Bar, as tjhey 
agree generally with the observations of 
the Judges of the Full Bench. 
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In so far as those decisions expressly 
or by implication are adverse to the rights 
of the eldest bom daughter, their Lord- 
ships have no doubt they proceeded on an 
insufficient consideration of the status 
assigned to the fiijit born child by the 
Buddhist-Burmese law as embodied in the 
Dhammathats, and. expressed! in the 
existing customs and usages to which Mr. 
Justice Maung Kin so ^forcibly refers. 

The eldest born child occupies an extra- 
ordinarily favoured position as compared 
with the younger children, inasmuch as 
the parents, to use the quaint language of 
the Vilasa, “ obtained the child by their 
earnest prayers at the commencement of 
their wedded life, and acquired tlie pro- 
perty with his or her assistance.” 

These considerations have led their 
Lordships to the conclusion that in tlie 
present case l^o Gho, being a younger 
child, although the eldest son, did not ac- 
quire the status of orasa and didl not 
become entitled to the privileged jwsition 
allotted to the eldest or first bom son. 
In these circumstances the judgments of 
the Full Bench and the decree of the 
Chief Court appear to their Lordships to 
be perfectly right, and they are of opi- 
nion that this appeal fails and should be 
dismissed. In view, however, of the im- 
portance of the case and the difference of 
opinion prevailing until the decision of the 
Full Bench on the questions at issue, their 
Lordships thinik that the costs of both 
parties^ should come out of the estate. 
And they will humbly advise His Majesty 
accordingly. 

Solicitors : Messrs. Light d Fulton for 
the Appellants. 

Solicitar : Mr. Douglas Grant for the 
Bespondents. 
a. D. M. 
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Lord Sumner. 

Lobd Pbilumobr. 

Sib John Edue. 

Sib Lawbemoei Jenkins. 

1924, 

Heard, 27, October. 

Judgment, 

17, November. . 

Limitation Act (IX of 1908), tea. 6, 7, 8, Sch I, 
Art 126 — Suit hy Mitakahara tons tv set aaidfi 
father^ t alienation— One of sons horn subsequent to 
alienation— Suit whether may he brought within 
three years of such son attaining majority. 

A suit to set aside an alienation by a 
Mitakshara father was instituted by his 
sons in 23rd June 1920, the cause of ac- 
tion having arisen on the 23rd Jmic 1893. 
Plaintiffs relied on see. 7 read with secs. 
0 and 8 of the Limitation Act to save limi- 
tation on the ground that one of them 
who was born on 30th November 1900, 
had attained majority within 3 years of 
the institution of the suit: 

Held — That this Plaintiff’s birth! sub- 
sequent to the accrual of the cause of ac- 
tion did not create a fresh cause of action 
or a new starting point from which limita- 
tion should be reckoned. 

The extension under the sections men- 
tioned can be claimed only by a person 
entitled to institute the suit at the time 
from which the period of limitation is to 
be reckoned. 

Appeal from a judgment and decree 
(Ibth July 1921) of the Court of the Judi- 
cial Commissioner of Oudh, which affirm- 
ed a judgment and decree * (22ud March 
1021) of the Subordinate Judge of 
Bahraicb. 

The four Flaintiffs-Appellante are the 
sons of the 6tb defendant, Tbakur Pirthi 
Singb, i^qd they eop^titute a joint and Hb' 


Kanodif Sinqh 
and ors.. 
Appellants, 

». 

Fabheshwab 
Pebshad and ors.. 
Respondents. 
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diviced Hindu family governed by the 
Miiaiksbara law. The village in dispute, 
Mauza Sheopura, is the ancesiral pro- 
perty of the joint family. By a sale, 
dated the 3rd June 1893, the Plaintiffs’ 
father is alleged to have sold the village 
to one Mauaj Earn without any legal 
necessity. The descendants of the vendee, 
Manaj Earn, who are Defendants Nos. 1 
to 5, are in possession of the village, and 
Defendant-Eespondent, Thaknr Jagat Am- 
bika Prasad Singh, is a subsequent mort- 
'gagee of the village on behalf of Defend- 
ants Nos. 1. 2 and 5. 

■ The four Plaintiffs were born on the 
following dates — Eanodip Singh, Plaintiff 
No. 1 , on the 23rd August 1886 — Kali 
Bakhsh Singh, Plaintiff No. 2, on the 4th 
August 1891 — Sitla Baklish Singh, Plain- 
tiff No. 3, on the 1st October 1897, and 
Pa.tjneshuri Bakhsh Singh. Plaintiff No. 4, 
on the 30th November 1900. 

Tt would appear from ihe above that at 
the time of (he sale of the village, I’lain- 
tiffs Nos. 1 and 2 were actiiallv in exist- 
ence, and: that the reipaining Plaintiffs 
Nos. 3 and 4 were born after the sale. 

None of the Plaintiffs ratified the alien- 
ation of the ancestral property, and Plain- 
tiff No. 4 attained majority in or about 
November 1918. The Plaintiffs insti- 
tuted the suit out of which this appeal 
arose on the 23rd June 1920, in the Court 
of the Subordinate Judge of Bahraich. 
They asserted in their plaint that the sale 
of the ancestral village wliicli had been 
made by their father in 1893 was not 
binding upon them, and they ]>rayed for 
a decree for possession of the village with 
mesne profits and costs against the Defen- 
dants. 

The Defendants filed written state- 
ments denying the claim of the Plaintiffs, 
and they pl^ed, among ptber tbings^^ 


that the Plaintiffs’ suit is Barred by limi- 
tation. 

The Subordinate Jfudge framed a nura- 
her of issues on the pleadings, but he tried 
only the following issues : — 

(5th issue). — ^Is the^uit within lime 
undjer secs. 6 and 7 of the Limitation Act? 

(8th issue). — Whether the Plaintiffs 
have no right to sue as alleged in para. 17 
of the Defendants-’ written statement? 

(Para. 17 is as follow's : — Plaintiff No. 4, 
owing to his birth subsequetit to the sale 
deed, has no foc/i.v standi to bring the suit, 
nor can any right accrue to other Plain- 
tiffs owing to his minority.) 

With the consent of both parties, the 
Subordinate Judge tried the question 
whether or not the suit of the Plaintiffs 
is ban'ed by limitation on the assumption 
that the facts alleged in the plaint were 
true. After liearing the parties he deli- 
vered judgment on the 22nd March 1921. 
He found the issues against the Plaintiffs, 
and held that the Plaintiffs’ suit was 
barreel by limitation under Art. 126 of the 
Ijidian Limitation Act, IX of 190B. 

The learned Subordinate .Judge has 
taken the view that the suit of Plaintiffs 
Nos. 1 to 3 is clearly barred by limitation, 
inasmuch as they attained majority more 
than three years before the institution of 
the suit. He further held that the suit 
of Plaintiff No. 4 is also barred by limi- 
tation, observing as follows ; — 

“ Here no jiroperty existed in the 
father of the Plaintiffs, i.r.. Defendant 
No. 6, at tlie time of the birth of the Plain- 
tiff No. 4. Hence the Plaintiff No. 4 ac- 
quired! no interest in any property upon 
his birth except a right to recx>ver the pro- 
perty in suit ; but it has been’ held that 
subsequent birth into a Hindu family did 
not confer upon the person so born any 
right to bring a suit, the reason being that 
a right to bring a suit to chaUenge an aiieu- 
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ation of the joint family property was in 
no sense a share in the ancestral estate of 
the father. [Vide ' Vjagdr Singh v. 
Pitam Singh (1)1. I am, therefore, 
of opinion that the Plaintiff No. 4 
has no right to ‘•sue, and as no joint 
right of suit has accmed to the Plaintiffs 
upon the birth of the- ]''la.inliff No. 4, as 
I have already held, tlie I’lainliffs Nos. 1 
to 8 have also no nght 4o sue. I there- 
fore find the issue in the affirmative.” 

The Subordinate Judge therefore m«d(i 
a decinee dismissing the PlaAntiflls’ suit 
with costs, and from that decree the Plain- 
tiffs appealed to the Court of the Judicial 
Commissioner of Oudh, and the appeal 
was heard by two Judicial Commissioners, 
Mr. Dalai and Mr. Wazir Hasan. The 
latter concurred ■with the order of dismissal 
of the appeal made by the former, remapp- 
ing : ‘‘Personally! hold a somewhat 
different view on the question which ray 
learned colleague has elaborately discussed 
m his judgment.” 

Mr. Dalai delivered his judgment on 
the 18th July lfi‘21. He agreed with the 
view, taken by the Subordinate Judge, and 
concluded his judgment in the following 
words : — 

‘‘ Under the circumstances the after- 
born son does not acquire a fresh cause of 
action, and a fresh period! of limitation 
does not start from the date of big birth. 
In the case of an after-bom son the time 
from which the period of limitation is to 
be reckoned is the date of the transfer, 
and as he was not bom on that date and 
was under no disability on that date, he 
cannot obtain the benefit of the provisions 
of sec. 6 of the Limitation Act. When he 
cannot sav?e limitation for himself he can 
give no benefit under sec. 7 to his eldler 
brothers. . . 

(1) u u. 8 I. A. ISO : •. c. I. L. B. 4 All. 

W (1881). 


C To Sum up, my view of the jaw ou 
the subject is that Ruiodip .Singh «ctd 
Kali Baikhshi Bingh could have brought 
the present suit up to 1912, and in that 
suit both Bitla Bakheh Singh and Patme- 
shuri Singh could have joined effectively. 
After 1912 no sfiit by any of the brothers 
u ould lie, because Sitla Bakhah Singh and 
Piitmeshuri Bakhsh Singh were not en- 
titled to the benefits of the provisions of 
sec. 6 of tlie liimitation Act, and for that 
rea^n the two elder brothers could not 
derive any benefit under sec. 7. 1 there- 
fore hold that the suit in the lower Court 
uas time barred and I would dismiss the 
appeal with costs.” 

Mr. Dube for the Appellants ea> parte. 

1 he sale cannot he valid as against the 
HI) Plaintiff. Sec. 7 of tlie Limitation 
Act, 1908, provides that time shall not run 
agiiinst a person under disability until the 
ili.sability has ceased. The period of limi- 
tation is therefore extended for the period 
Ilf 3 years from the 4th Plaintiff’s minority. 

No discharge in conformity with the 
section could have been given by the other 
Plaintiffs. 

Zmir Hasan v. Sundar (2), Govindram 
V. Tatia (3) and Ganga Dayal v. Mani 
Pam (4). 

These cases were under the Limitation 
Act, 1877 , in which sec. 8 correspaods with 
sec. 7 of the Limitation Act, 1908. 

The sale was void ab initio and no suit 
was necessary to have it set aside. 

The material article would be Art. 144 
under which the 4th Plaintiff is entjtfed 
fo sue any time within 12 ypars from the 
date when the posseeuon of the Def«id- 
ant became adverse to him. 

SaliffantToo Neerstnha v, Jtamitrithna 

( 8 ) 

(S) IrL. V. ao Sett. 888 ( 1888 ), ' 

WLb».8iAlh.W(W0«>,' 
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Baburao ^6). The case of Raja Ram 
Tew^y V. Luchmm Pershad (6) relied on 
in the lower Court wae decided under the 
Limitation Act, 1867, and it is now well 
established that the view taken in that 
decision is wrong. * 

See Mayne’s Hindu Law, para. 342. 

Ramkishore Kedarnath v. Jaitifirayan 
Ramrachhpal (7) and Venhifa Row v. 
Tuljaram Row (8). 

Their Lordships’ Judgment was deli- 
vered by 

Sm Lawrence Jenkins.— This is an 
appeal from a decree, dated the 18th July 
1921, of the Court of the Judicial Com- 
missioner of Oudh, affirming a decree, 
dated the 22nd March 1921, of the Sub- 
ordinate Judge of Bahraich. 

The suit out of which the appeal arises 
was instituted on the 23rd June 1920, by 
the four sons of the sixth Defendant, 
Thakur Prithi Singh, claiming possession 
of the village described in the plaint. 
The Plaintiffs and their father are a joint 
Hindu family governed by. the law of the 
Mitakshara, and it is the Plaintiffs’ case 
that the village is the ancestral property 
of the joint family. 

On the 3rd June 1893, the Plaintiffs’ 
father purported to sell the village to 
Manjee Bam, who is represented in this 
suit by his descendants Defendants Nos. 1 
to 6. The seventh Defendant claims as 
a mortgagee from Defendants ^'o.s. 1, 2 
and 5. 

The Plaintiffs contend that the sale is 
not binding on them as it was not made 
for legal necessity, and on this ground 
they claim a decree for possession. 

(9) 8 Bom. li. B. 6% (1901). 

(6) 8 W. B. 16 (188i7). 

an hn,40LX.W),m; s. r.I. L. B. 40 

Os). SM i ]? a w. N. 11S9 asis). 

asi li. B. Mi.K.m.'SS: 1. 0. I, li. B. 46 
Kfei il.>«46 (1081). 


Of the many issues framed in the Court 
of the Subordinate Judge it is only neces- 
sary to consider whether the suit is barred 
by limitation, and for tlj^is purpose the 
dates at which the seveitel Plaintiffs were 
bom become important. 

Eanodip Singh, Plaintiff No. 1, was 
born on the 23rd August 1886 ; Kali Bakhsh 
Singh, Plaintiff No^ 2, on the 4th August 
1891 ; Sitla Rikhsh Singh, Plaintiff No. 3, 
on the 1st October 1897 : and Patmeshuri 
Bakhsh Singh, Plaintiff No. 4, on the 30th 
November 1900. It will thus be seen 
that the first and second Plaintiffs were 
in existence at the date of the sale, but 
the other two Plaintiffs were born after 
its completion. 

The time from which the period of limi- 
tation began to run has throughout been 
treated as the 3rd of June 1893, on the 
assumption that the alienees then took 
possession of the property within the 
meaning of Art. 126 in the P4i’8t Schedule 
to the Indian Limitation Act, 1908. 

The prescribed period of 12 yeans from 
this date expired in 1905, hut the .Plain- 
tiffs contend that limitation is saved by 
sec. 7 of the Limitation Act. read with 
secs. 6 and 8. 

These sections .so far as material are in 
these terms : — 

6. (1) Where a person entitled to institute 

a suit .... is at the time from which 
the period of limitation is to be reckoned a 
minor .... he may institute the suit 
. . . . within the same period aftiir the 

disability has ceased as would otheiwiso 
have been allowed from the time prescribed 
therefor in the third column of the first 
schedule. 

7. Where one of several persons jointly en- 
titled to institute a suit ... is under 
any such disability and a discharge can be 
given without the concurrence of such per- 

time will run against them all ; 
but where no discharge can be given time 
will not run as against any of them until one 

85 
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o{ tbeim becomes capable of giving such 
disohargo without the concurrence of the 
others or until tlie disability has ceased. 

8. Nothing in see. 6 or in' sec. 7 

shall be deemed tp extend for more than 
three years from the cessaluon of the dis- 
ability. . . of the person affected thereby 
the period within which any suit must 
be instituted. 

It is conceded that the snit would not 
be saved by these sections if brought by 
the first three Plaintiffs alone ; but it is 
contended that the fourth Plaintiff is en- 
titled to the extended iieriod! for which 
the sections provide, and that the suit is 
therefore not barred by limitation. Both 
the Courts in India have decided' adversely 
to this contention. 

The cause of action arose on the 3rd 
June 1893, and it is from that date that 
the period of limitation is to be reckoned. 
The fourth Plaintiff’s subsequent birth on 
the 30tli November 1900, didl not create 
a fresh cause of action or a new starting 
point from which limitation should bo 
reckoned. 

To the contention that by the cited 
sections the period of limitation is extend- 
ed for three years from the cessation of 
the fourth Plaintiff’s minority the answer 
is that by their express terms this extend- 
ed period can only be claimed by a person 
entitled to institute the suit at the time 
from which the period of limitation is to 
be reckoned. The fourth Plaintiff does 
not come within this description, for at 
that tifiie he was not in existence. He, 
therefore, is not entitled to the three 
years’ extension, and his suit is conse- 
quently barred. 

Their Lordships will accordingly humbly 
advise His Majesty that this appeal ought 
to be dismissed. 

Solicitor : Mr. H. S. L. Polak for the 
'Appellants. 

G. M. 
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Appeal pbom Obiginal Civil JuBispijjiTiON 

No. 6 or 1925. 


Sandibson, 0. J.' 
Rankin, J. 

1925, 

19, Pebruary. 


Andbbson Eibkwood 
Tbnnbnt 

V. 

Walteb Mitohel. 


Civil Procedure Code ( Act V of 1908), Or. 6, r, 
1C, exe^'che of juriediction under — AdmUnhUity 
of contemporaneoue oral evidence not to be decided 
on an application to strike out— Evidence Act (I of 
187S), sec 9S, proviso {Z). 

The Court should not, as a rule, decide 
an important point as to the relevancy of 
matters on an application to strike out. 

Whether an oral agreement contempora- 
neous with a written document is admis- 
sible in evidence will depend to some ex- 
tent as to how the case is presented at the 
trial. 


The jurisdiction of the. Court under Or. 
C>, r. 16 should be exercised with great 
eare and caution. A written statement 
ought not to be struck out unless it is clear 
beyond all reasonable doubt that the allega- 
tions in it are such as cannot afford a 
defence to the action, and which if not 
struck out would unnecessarily delay the 
suit. 


This was an appeal against an order of 
Mr. Justice Buckland made on the 6th 
January 1925 in the exercise of Ordinary 
Original Civil Jurisdiction. 

The material facts are sufficiently set 
out in his judgment which was as fol- 
lows": — 

Buckland, J. — This is an application 
made on behalf of the Plaintiff for an 
order under Or. 6, r. 16, that the written 
statement may be struck out on the ground 
that it is embarrassing and will delay 
the fair trial of the suit. 

The suit is a simple one to recover the 
sum of Bs. lljOOO.on four cheques, which 
are dated the hit Ooiqlwr, the IsS Novemo 
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her, the 1st December 1923, and the 1st 
Janitery 1924, for Es. 2,500, Es. 2,500, 
Rs. 2,500 and Es, 3,500 respectively. 
The cheques were given by the Defend- 
ant to the Plaintiff in April 1923, when 
the Plaintiff lent to the Befendiant the 
sum of Es. 11,000. The cheques in due 
course were presented and were dis- 
honoured, and the Plaintiff now sues to 
recover the money. 

In his defence, stating it shortly, the 
Defendant alleges that the Plaintiff is a 
Turf Commission Agent and that on the 
2nd April 1923, be commissioned the 
Plaintiff to place bets on a certain race 
horse at the Barrackpore Races which the 
Plaintiff agreed to do. The horse won 
but unfortunately the J'lainliff had not 
placed the bets with the result that the 
Defendant lost Rs. 20,000 to which he 
would otherwise have been entitled, and 
this sum, he says, became due and pay- 
able to him by the I’laintiff. It further 
appears from the written statement that 
the Piaintiff has denied having received 
instructions to back this home and that the 
matter was reported by the Defendant to 
the Stewards of the Eoyal Calcutta Turf 
Club. In April while the dispute between 
the parties with reference to this matter 
was pending the Plaintiff left for Bombay 
having told the Defendant that he would 
return to Calcutta in or about the middle 
of September 1923. Ilie money was ad- 
vanced and the post-dated cheques were 
handed over before the Plaintiff went 
away. 

The Defendant admits the loan but 
E&ys the Plaintiff promised to settle the 
dispute on his return to Calcutta. He then 
states as follows : — “ The Defendant on 
the said date made over the four post-dated 
cheques referred to in the plaint, and 
it was orally agreed by end between the 
Plaintiff and the Defendant that on the 


Mitchel. 

dispute being settled as aforesaid, the said 
cheques would not be presented for pay- 
ment.” I quote this in full because a : 
the only part of the^ritten statement 
which raises a diflicull^ in dealing with 
this application. The Defendant then 
goes on to say in effect that nothing has 
been done and he denies that the 
Es. 11,000 are due* and asks for a decree 
for the balance of Es. 9,000 which can 
only be if he sets off the Es. 20,000 which, 
he alleges, are due to him by the Plaintiff. 

This written statement bears two 
aspects : first in so far as it claims a set 
off, and I will deal with that first. The 
set off claimed is for damages for breach of 
an agreement whereby the Plaintiff' agreed 
to ])lace certain bets for the' Defendant on 
a cerlain race horse at Barrackpore. 

I do not decide this application so tar 
as that part of the written statement is 
concerned upon the ground that a person 
may not sue au agent for damages for 
failure to ))lace a bet or upon similar 
grounds, for although I have been referred 
to an authority on the point it has not been 
very fully argued. Rather 1 base it on 
this, that in order to entitle a Defendant 
to claim a set off, the set off must either 
be a liquidated sum or it must arise out 
of tho same matter as that upon which the 
Plaintiff’s cause of action is founded. In 
this case, according to the pleadings, it is 
neither. It sounds in damages and though 
the damages, as has been suggested by Mr. 
Surita, may be easy of assessment, never- 
theless the claim is one for damages and 
not for an ascertained sum. Nor does 
it arise out of tho matter on which the 
suit is based. Consequently the £>efend-> 
ant cannot be allowed to claim his set off 
in this suit. 

The Defendant has definitely adiuitte<l 
that at the beginning of April 1923, tho 
Plaintiff advanced him the sum of 
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Es. 11,000. Undoubtedly, therefore, there 
was ■consideration for the cheques. 

I’he point, which then arises, is whe- 
ther or 7iot the Defendant is entitled to 
plead, in the w^ds which I quoted just 
now in extenso, an agreement which 
would have the effect of postponing the 
legal obligation to pay the cheques or of 
making payment conditional on the 
happcjung of a certaih event. If the de- 
fence has any value at all that is its 
nature, but it has been submitted by klr. 
Amir Ah on behalf of the Plaintiff that 
sucJi a defence is one that cannot be enter- 
tained. In support of this contention he 
has referred me to the case of Ramjibaii 
Serowffy v. Oghur Nath Ghatterjee (1; 
in \vhich it was decided that in the 
case of a pj’omissory note purport- 
ing to be )>ayable on demand, sec. 1)i 
of the Evidence Act ]jrecluded evidence 
being given of a contemporaneous oral 
agreement con sti luting an undertaking on 
the part of the Plaintiff not to enforce th(( 
note by suit until the happening of a cer- 
tain event or implying that the legal obli- 
gation of payment was to be postponed or 
made conditional upon the happening of 
a certain event. 

It does not, in my opinion, make any 
difference that the cheques were pos(- 
dated. The agreement relied upon by the 
Defendant was contemporaneous, accord- 
ing to his case, with the making of the 
cheques. It obviously could not have 
any hffect until the liability on the 
cheques accrued, in other words, until the 
dates for payment had arrived. But in 
so far as it is pleaded that it was intended 
to have_ effect after these dates had arrived 
it is, in my opinion, within the principle 
laid down in that case. In effect it is 
pleaded lliat there was a conteix^xffaneoas 
oral agreement between the pEllties that 
(J) 2 0. W. N. 188 (1897), 


Mitohbi,. 

'*tUe legal obligation to pay the cheques 
was to be posf|)oned or was conditional 
upon the dispute being settled as afore- 
said and that in these circumstances, not- 
withstanding the absolute liability to pay, 
the cheques were not to be presented for 
payment. Such a defence is one which, 
in my opinion, it is not open to the De- 
fendant to prove, under sec. 92 of the 
Evidence Act. 

In these circumstances I feel bound (o 
strike out this written statement as em- 

If 

barrassing. It may possibly be urged 
that a question of this sort is one of the 
admissibility of evidence which ought to 
be decided at the lieai’ing. But if upon a 
perusal of the written statement one finds 
that it contains no defence of which evi- 
(lence may be given, it obviously will be 
embarrassing to a Plaintiff to allow it to 
remain on the file, and the proceedings 
will be delayed if they are allowed to 
continue as if the Defendant had a good 
defence which he was entitled to prefer. 
In these circumstances I am of opinion 
that the Plaintiff is entitled to the order 
for which he asks and I direct that the 
written statement should be struck out. 

Reverting to the set off I desire to say 
that the order I make on this application 
is without prejudice to any suit which the 
Defendant may be advised to bring for the 
purpose of claiming any sum which he 
alleges to be due to him from the Plaintiff 
in the circumstances stated in the vmtten 
statement, and if in the circumstances of 
this matter it is necessary that leave to 
file such suit should be given, I give such 
leave, needless to say without expressing 
any opinion on the matter. The D^end- 
ant will pay the costs of the application. 
I certify for Counsel. 

MessTB. Langford James imd J*. SwiUi 
for the Appellant. 

Mr. L. P. E. for 
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The Judgment of the Court wasiaa 
follows : — 

Sanderson. 0. J. — This is an appeal by 
the Defendant against the judgment of 
my learned brother Mr. Justice Buckland. 
which Wios delivered on the Gth of Janu- 
ary 1925, by which the learned Judge 
directed the Defendant’s written state- 
ment to be struck out as embarrassing. 
Inasmuch as this appeal is iii the nature 
of an interlocutory appeal, the hearing of 
it was expedited. 

The application was made by the I’lain- 
tiff under Or. 6, r. 16 of the first 
schedule of the Chvil I'rocedure Code. 
That rule is as follows : “ The Court 

may, at any stage of the proceedings, order 
to be struck out or amended any matter 
in any pleading which may be unneces- 
sary or scandalous or which may tend to 
prejudice, embarrass or delay the fair trial 
of the suit and it is upon the ground 
that the written statement would em- 
barrass and delay tlie fair trial of the suit, 
that the order has been made. 

The suit was brought by I he Plaiutill 
to recover the sum of Its. 11,000 and it 
was alleged that that sum was advanced 
to the Defendant on the 4th of April 1923 
and that in return for that advance the De- 
fendant gave the Plaintiff four cheques, 
which were post-dated and bore the dates 
respectively the Ist of October, the let of 
November, the 1st of December 1923, and 
the 1st of January 1924. 

The plaint further alleged that the De- 
fendant promised to repeiy the sum of 
Rs. 11,000 on the aforesaid dates. 

The plaint then alleged that the 
cheques were duly presented ; but payment 
was refused on the ground endorsed upon 
the cheques. The endorsement was 
“ payment stopped by the drawer.” 

The Defendant in bis written statement 
set hp. .the defence that the Plaintiff was 


Mitohbd. 

a Turf Coniinission Agent ; that the De- 
fendant had given him instructions lo 
back a horse called ” Better Hope,” and 
that the Plaintiff had failed io carry out 
his instructions, whejfeby the Defendant 
had lost a sum of aW)ut Its. ‘20,UUl) inas- 
much as tlie horse, which the Defendant 
desired to back, had won the race. It 
was then alleged tJiat the Plaintiff deniect 
that lie had received these instructions; 
that a dispute arose and the matter was 
reported by the Defendant to the Stewards 
of the Koyal Calcutta Turf Club ; that the 
Plaintiff was intending to leave Calcutta; 
and, it was then arranged that the settle- 
ment of that dispute should be postponed 
until iiis reluru wliicb, it w'as anticipated, 
would be about Sejitember 1923. 

TJie Defendant then ' alleged as fol- 
lows : — '■ The Defendant on the said date 
D.C., tlie Ith of .Ajiril 1923) made over the 
J post-dated cheques referred to in the 
plaint (o I’laintiff and it was orally agreed 
by and between the I’laiwtiff and the De- 
fendant that on the dispute being settled 
as aforesaid, the said cheques would not 
be presented for payment. ’ ’ 

The learned Judge decided that evi- 
dence of the oral agreement, which the 
Defendant alleged would not be admis- 
sible under sec. 92 of the Indian Evidence 
Act ; consequently he came to the con- 
clusion that the written statement in that 
respect was embaiTassiug and would delay 
the fair trial of the suit : acting upon that 
opinion the learned! Judge ordered that 
the written statement should be ta3cen off 
the file. 

With great respect to the learned Judge, 
1 am of opinion that the written state- 
ment ought not to have been struck out 
on that ground. 

It is clearly estabUshed that the Court 
should not, as a rule, decide an importtmt 
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point as to the relevancy of matters on 
an application to strike out. 

The jurisdiction which is given to the 
Ckjurt by Or. 6, r. 16, is one which, in my 
judgment, ought ^ to be exercised with 
great care and caution ; and it follows 
that a written statement ought not to be 
struck out unless it 'is clear beyond' all 
reasonable doubt that the allegations, 
which the Defendant hafs put ujxin the 
record, are such as cannot afford a defence 
to the action, with the result that if they 
are allowed to stay upon the record, the 
trial of the suit must be unnecessarily de- 
layed. 

In this case, there is a matter which, 
in my judgment, is decisive of this appeal. 
It was referred to by the learned Ooutisel 
for the Plaintiff in the course of his argu- 
ment. The question whether tlie alleged 
oral agreement, upon which the Defend- 
ant relies, is admissible in evidence, will 
depend to some extent u()on the way in 
which the Defendant’s case is presented 
at the trial. The allegation in the written 
statement as to the oral agreement is open 
to the criticism that the- meaning thereof 
is not clear, and I could w'ell understajnl 
the learned Judge making an order that 
the pleading should be amended and made 
more explicit. That however was not 
done. As the pleadings stand the allega- 
tion is susceptible of the meaning that 
when the Defendant handed the four 
cheques to the Plaintiff, it wae agreed 
between them that the cheques should 
not be presented for payment until the 
dispute which had arisen between the 
parties should be settled in the manner 
wibioh was ^ated in the written statement. 

Under these circumstances I am not 
prepared at this stage of the proceedings 
to hold^that evidence of such an agree- 
ment would be inadmissible having Regard 


to the provisions of sec. 92, proviso (8) of 
the Indian Evidence Act. 

It has been held that evidence is ad- 
missible which shows a contemporaneous 
verbal arrangement, upon the faith of 
which an instrument was handed over, 
that it would not be effective or operative 
until a certain condition has been fulfilled. 

In my judgment, therefore, the learned 
Judge ought not to have exercised the 
jurisdiction which was vested in him by 
Or. 6, r. 16, by striking out tbq written 
statement. 

With regard to the other part of the 
written statement, namely, that which 
alleges that “ there is a sum of Rs. 9,000 
(hie and owing to the Defendant by the 
I'luinlitt' being the difference between 
the said sums of Rs. 20,000 and 
Rs. 11,000 all or any portion of which 
sum the Plaintiff has failed to pay to the 
Defendant,” and that part of paragrapli 
seven which prays for a decree in favour 
of the Defendant against the Plaintiff, I 
agree with the learned Jud^ge that those 
allegations should be struck out of the 
written statement' for the reasons which 
the learned Judge has stated. 

1 do not mean to say that the previous 
jraragraphs which set out the alleged 
facts upon which the Defendant relied 
and' which led up to the allegation of the 
oral agreement should be struck out : I 
confine my decision solely to paragraphs 6 
and 7 of the written statement which in 
my opinion should be struck out. This is 
without prejudice to any right which the 
Defendant may have to institute a suit in 
respect of these allegations. , 

For these reasons in my judgment this 
appeal must be allowed, and the learned 
Judge’s order so far as it directs that tho 
wiitten statement should be taken off the 
file must be set aside. The written state- 
ment will Stand, except that pragra^hs 6 
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and 7 so far as they relate to the Defend- 
ant’s claim for Bs. 9,000 must he struck 
out. Each party -will pay his own costa 
of the application before Mr. Justice 
Dockland. 

The Plaintiff must pay the Defendant’s 
costs of this appeal. 

Having regard to the fact that it might 
be somewhat embarrassing to my learned 
brother Mr. Justice Buckland to try this 
case in view of the opinion which he has 
already expressed, we think it desirable 
that this case should be tried by another 
Judge. I therefore direct that this case 
should be placed in Mr. Justice Page’s 
list, with liberty to the parties to apply 
for a speedy trial. 

R\nkin, ,T. — I agree. 

The learned Judge has not merely ob- 
jected to the lack of clarity in certain 
word's in the middle of paragraph 4 of the 
written statement, and accordingly gone 
on to tell the Defendant that he might to 
have pleaded better, and given him 
upon certain terms a few days in which to 
make the matter clearer:, but he has 
struck out the written statement al- 
together, having come to a finding that 
the defence disclosed in paragraph 4 is 
one which must be inadmissible in evi- 
dence in view of sec. 92 of the Evidence 
Act. Before that could be done, it must 
be very clear that the defence put for- 
ward is inadmissible in evidence. Far 
from thinking that that is very clear, X 
am disposed to think that it may very 
well be that the oral agreemenfci as ex- 
pressed in paragraph 4 is within proviso 
iS) to sec. 92. ■ For this reason it seems 
to me that the order of the learned Judge 
with regard to this matter cannot be 
upheld. 

I agree also with regard to the alleged 
counter-claim for Bs. 9,000 which is set 
up in paragraphs 6 and Z .of the written 


statement, that those ought to be struck 
out without any opportunity to amend, 
ha/ring regard to the fact that this counter- 
claim cannot be tried ia this suit. 

Messrs. Sanderson el Co., Solicitors for 
the Appellant. 

Messrs. Leslie d 'Hinds, Solicitors for 
the Respondent. 

S. N. B. 

tClVIL APPELLATE JDRISDIOTION.] 
Appeal from Appellate Decree 
No. 19 eI of 1920. 

1 Shtama Bibt and ors., 
SuHBAWARDT, J. Defendants, Appellants, 
Cuming, J. «. 

1924, Madhd Sudan Dab 

12, November. Mahanta, Plaintiff, 

Respondent. 

Civil Procedure Code (Act V of 1908 ), tec. 105 

Order eetting aside abatennent and allowing substi- 
tution, if may be questioned in an appeal from the 
decree - “Affecting decision of case” meaning of. 

The Code of Civil Procedure does not 
allow an appeal from an order setting aside 
an abatement a ad allowing substitution, 
and such an order cannot be challeng- 
ed in an appeal from the final de- 
cree. Such an order is not one which 
affects the decision of the case with refer- 
ence to its merits within the meaning of 
sec. lOo, C. P. C. The fact that such an 
order was made in the same judgment as 
the decree in the suit makes no difference. 

This was an aj)pea.l preferred on the 
26th July 1920 against a decree of the Dis- 
trict Judge of Zilla Bankura (Babu Girish 
Ch. Ren), dated the 28tb April 1920, affirm- 
ing a decree of the Munsif of that place 
(Babu Aswini Kumar Das), dated* the 21st 
November 1919. 

The facts of the case will appear from 
the judgment. „ 

M. Nuruddin Ahmed and M. A. S. M. 
'Akram for the Appellants. 
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Dr* Dwarkanath Mitter and Sobu 
Narendra Krishna Basu for the Bespon- 
dent. 

Babu Birajmohan Majumdar tor the 
minor Beepondents 

The Judgment of, the Codbt was as 
follows : — 

This appeal raises an interesting ques- 
tion which requires some consideration. 
In a mortgage suit, the Plaintiff (predeces- 
sor of the present Kespondent) died on 
the 28th January 1916 and the Defendant 
died on the 8th July 1916. After the pre- 
liminary decree was passed by the Higl> 
Court on the 13th July 1915 no applica- 
tion for substitution of the de<?eased 
parties seems to have been made till the 
I5th July 1918 when an application was 
mfldfl by the heirs of the deceased Plain- 
tiff for substitution of their names iu 
place of the deceased Plaintiff and for 
substitution of the heirs of the deceased 
Defendant after setting aside the abate- 
ment and for a final decree. That appli- 
cation was dismissed for default on the 
4tb September 1918. But during the in- 
terval between the filing of the applica- 
tion and its dismissal the heirs of the 
Plaintiff had parted with their interest in 
the mortgage in favour of the present Bes- 
pondent. The Eespond(ent thereupon 
filed an application on the 3rd September 
1918 for setting aside the abatement and 
for substitution of himself in place of the 
deceased Plaintiff and of the heirs of the 
Defendant in place of the deceased De- 
fendant and final decree. The prayer for 
substitution as well as the prayer for final 
decree were considered together and the 
learned Munsif by his ]'uc|?meut, dated 
the 2lBt November 1919, set aside the 
abatement and passed the final di^ee in 
faTonl^ .of the Bespondent. Tl|e substi- 
tuteid l^endant appealed to tbf 


Judge who dismissed the appeal on the 
merits. With regard to the question that 
the application for setting aside the abate- 
ment or of the substitution of the heirs of 
the deceased parties was made after the 
period of limitaVion, the learned Judge 
observes that the Code of Civil Procedure 
does not allow an appeal from an order 
setting aside an abatement and allowing 
substitution and therefore such an order 
cannot be challenged in an appeal from 
the final decree. 

The Defendants have appealed and the 
only point urged on their behalf is that 
the view of the learned Judge that the 
order setting aside abatement and direct- 
ing substitution of the heirs of the de- 
ceased )>arties cannot be challenged in an 
ap|)eal from the final decree is wrong. 
Eeliance has been placed in support of 
(his contention upon sec. 105, C. P. C. 
That section says that where a decree is 
appealed, from any error, defect or irre- 
gularity in any order affecting the decision 
of the case may be set forth as a ground of 
objection in the memorandum of appeal. 
The whole question, therefore, turns upon 
the interpretation of the words " affecting 
decision of the case.” The learned vakil 
who has ably argued the case for the Ap- 
pellants urges that the expression ” deci- 
sion of the caee ” means any question 
which will influence the ultimate decree 
to be passed by the Court. This conten- 
tion is supported by the view taken by the 
Madras High Court in the case of Gopla 
Ghetti V. 9&bbier (1) and by the observa- 
tions of Mr. Justice Karamat Hossein in 
the case of Nund Earn v. Bhopal Singh 
(2). We are, however, confronted vnth 
other decisions of thi^ Court which assign 
to the expression ” affecting the decision 
of the case ” the meahng ” affet^ng the 
(t) L ih ft. so iie4 ee* (iw^, 

(9/ Man. las (lai^ 
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merits of the case or affecting the deci- 
sion of the case with reference to its 
merits.” Reference may be made in sup- 
port of the view to the cases of Baroda 
Charan Ghose v. Gobind Pershad Tewary 
(3) and Krishna Chandra Qoldar v. Mohesh 
Chandra Saha (4). The Allahabad High 
Court has also taken the same view as this 
Court. See the cases of Gulab Kunwar 
V. Thdkur Das (5) and Tasadduq H ossein 
V. Hayatunnessa (6). If we were un- 
tramelled by authorities we might have 
felt disposed to reconsider the meanisig of 
the expression but as they stand we feel 
ourselves bound to follow them. The 
point which really arises in the case andi 
which has been forcibly pressed upon our 
attention by the learned vakil for the Ap- 
pellants is that where the order setting 
aside the abatement is passed in the same 
judgment as the decree in the suit, such 
order can be attacked in an appeal from 
the decree. In support of this contention 
our attention has been drawn to the deci- 
sion of the Allahabad High Court in the 
case of Hem Kunwar v. Ainba Prosad (7). 
In that case it has been held that where 
the matters relating to setting aside of 
abatement and the merits are dealt with 
in the same judgment and the findings of 
the Court as to both are embodied in tiie 
decree, the decree may be impugned in 
appeal on the ground that the older sett- 
ing aside the abatement was bad in law. 
This case is no doubt in favour of the Ap- 
pellants, but it is the judgment of a single 
Judge and is not in cousonance with the 
view consistently taken by that Court. 
There is no other case directly on the point 
which decides the question that has arisen 

(5) I. L. H. 8S Cal. 984 (1895). 

(4) 9 0. W. N. S84 (1905). 

(6) 1. L. B. 94 All. 454.09091 

0) I. Ii. B. 88 All. 880 (1908). 

O) !• U B. 83 All 480 (1900). 


in this case, namely, where the order 
setting aside an abatement and the final 
decree are passed by tbe^same judgment, 
the order setting aside the abatement can 
or cannot be attacket^ in appeal from the 
decree except the case to which reference 
has been made. But the principle on 
which the Courts have barred the Plaintiff’s 
rigid to challenge the order setting asiJo 
the abatement of an order restoring a suit, 
in au a.p))eal from the decree in the suit, is 
that such an order is not one which affects 
tJ»e decision of the case with reference to 
its merits. The mere fact that the order 
setting aside the abatement and the order 
disposing of the case were paased in the 
same judgment does not by parity of 
reasoning affect the consideration which 
led the Courts to bold that such an order 
cannot be attacked in an appeal from the 
decree. The character of such an order 
as being one not affecting the merits of 
the case remains the same whether it is 
passed before the decree or is passed along 
with the decree. Our attention has been 
drawn to another decision of the Allaha- 
bad High Court, Niddhalal v. Collector 
of Bulandshahr (8). Similar circum- 
stances happened there with the differ- 
ence that the order setting aside the 
abatement wa.s pa.s8ed sometime before 
the final decree in the case was passed. 

By denying the right of appeal againtt 
an order restoring a suit or setting aside 
an abatement while granting it in the oa8e 
of refusal to pass such order, the legisla- 
ture may be taken to have intended that 
it i.s desirable in the interests of justice 
that a case should be tried on the merits 
where the trial Court is of opinion that it 
should be so tried and so sdbh opinion 
should not be subject to revision by an- 
other Court. By allowing such a deci- 
sion of the trial Court to be challenged in 
(a) 14 All L. J 610 (1915) 
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appeal after the termination of the trial, 
ixxay be after enormous expense of time 
and money occasioned by the act of the 
Court, is to ddfeat the intention of the 
legislatni’e and putt the party winning on 
the merits to unnwessary loss for which 
he is not responsible. In our judgment 
the order setting aside the abatement can- 
not be questioned in appeal from the 
decree in the suit \^het'her such order is 
passed before or simultaneously with the 
deci’ee. 

In fhis view of the law wc think that 
the decree of the lower Court should be 
upheld and this appeal dismissed with 
costs. 

S. C. M. 

[CIVIL APPELLATE JOBISOIOTION.] 

Fall Bench Reference 
IN 

Apr. No. Ill or 1923. 

Sakokbson, G. J.' 

Walvslbt, J. 

Rankin, J. IfaAKcis Hiooins Pbll, 

Buokland, d. Appellant, 

Mdkbbji, j. r. 

1925, Minnie GnEaoRT, 

Heard, 7, April. Defendant, Respondent. 

Judgment, 

21, April. . 

Limitation Act (IX of 190S), Sch. J, Arts. 181 
and 18S— Civil Procedure Code ( Act V of 1908), 
Or, SJf, r. 6, apptieation for a perianal decree under, 
limitation governing— Mortgage tuil— Personal co- 
venant —E(Vecution\of, decree. 

An application under Or. 34, r. 6, for a 
personal decree for the halance of the mort- 
gage money not recovered hy sale of the 
mortgaged properties is an application for 
a new dectee in the suit and cannot he 
said to he an application for enforcing a 
judgment or decree within the meaning of 
*Art. 1§S and consequently is not governed 
by that article. 


iArl, 181 of the Limitation Act does 
apply to' such an application and the case 
of Bisw ambhab Shaha V. Ram Sundar 
Kaibakta (1) in so far as it decided that 
Art, 181 docs not apply to such an appli- 
cation was not rightly decided. 

M.vti.amm.ad Tltifat Hossain V. Aum* 
I NMSSA Bibi (7) followed. 

This was a Reference to a Full Bench 
made on the 15th of July 1924. by Sander- 
son. C. J. and Walmsley, J., made in 
Original Side .\ppeal No. Ill ,of 1923, 
wliich had been preferred against a judg- 
ment of Oreuves, J., passed in Suit 
No. 323 of 1011 and dated the 28th May 
1923. 

The facts of the case are fully set out 
in the Order of Reference. 

Tlie judgment of the Original Court was 
as follows : — 

Greaves, J.— On the 8th July 1913 a 
final decree for sale was passed and the 
mortgaged premises were sold!. On the 
8th March 1923 the a'ssignee of the 2nd 
Defendant ajiplied for a personal decree 
fol* the balance. . When the matter came 
on before me on the 8th May various ques- 
tions were argued before me on behalf of 
the 1st Defendant, but no question of limi- 
tation was raised and on that day I passed 
a decree for personal payment by the first 
Defendant to the assignee of the second 
Defendant of a sum of Rs. 48,942-2-4. 

This decree it is now sought to vary on 
the ground that the application of the 8th 
March 1923 was barred by limitation. 

It is urged on behalf of the first Defend- 
ant that as the dieficiency arising on the 
sale was ascertained on the 8th June 1914, 
the application of the 8th March 1923 
was barred undejr. Art- 181 of the Limita- 
tion Act, as not' having been-Tnale within 

(1) I. L.b! AS 09.1. 894(1014). 

(7) 1. li. R. AOAlieSl (1918). 
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three years of the time when the deficiency 
was ascertained. It is contended on 
behalf of the assignee of the second. Defen- 
dant that the aj^plication is not barred and 
that Art. J83 applies. 

Now the application ol* the 8th March 
1923 was an application under Or. .31, r. 6 
of the Code of Civil Procedure for a decree 
in the form in Appendix T), I’onn NT and 
apart from authority I should have 
thought that the article applicable was 
Alt. 181 and not Art. J83 which relates 
to enforcement of jud<;iuent, decrees or 
orders. 

But reliance is jdaced hy Ihe assignee of 
the second Defendant on llisu'ambhar 
Shaha v. Ilavi tfundar Kaibarta (1), where 
it was held on the .Appellate Side of this 
Court that applications under Or. 34, r. 0 
are not governed by Art. 181 of the Limi- 
tation Act. It was further urged that as 
applications under Or. 31, r. 3 (3) for fore- 
closure are not governed hy that article, 
fsee Madhabinoui Da/isi v. Pamela Lam- 
bert (*2)], similar considerations apply to 
applications under Or. .‘ll , r. fi. This case 
was decided in 1910. 

On the other hand the Judicial Com- 
mittee in Abdul Majid v. Jamahir Lai (3; 
held that the period of limitation for 
making absolute a decree for sale was 
three years under Art. 179 of the Ijimita- 
tion Act, 1877, which corresponds with 
Art. 182 of the present Act and not 12 
years under Art. 180 of that Act which 
corresponds with Art. 183 of the pre.sent 
Act. In Amloolc Chand Parrack v. Sarat 
Chunder Mukerji (4Tthe question arose 
whether an application for a decree abso- 
lute for sale was barred as not having 

(1) I. L. B. 42 Oal. 204 (1914). 

<2) 12 0. L. 3. 828 (1910). 

(3) 1. L. B. 80A1I. 350 : 9. c. 18 0. W. N. 

9^ Of. 0.> (1914). 

(4^ I. L. E, 38 Cal. 913 : s, o. 10 0. W. N. 

49(1911). 


been made within 1'.2 years of the deciee 
nisi. Sir Lawrence’ Jenkins in delivering 
the judgment of the Appeal Court stated 
that he saw no rcAnon why Art. 183 
should not apply and field the application 
was haired as not liaving heeu made 
within J2 years. 

There was an appeal to the Judicial 
Committee, Mtiima Lai Parrack v. Sarat 
Phavdra Mukerji (.A)^ ))iit the appeal was 
dismissed, their JjOr(lship.s seeing no 
rea.son to interforo with the decisions of 
the Courts helow. 

Having regard to the fact that a period 
of more than 12 years had elapsed It was 
not necessary for their Jjordships to decide 
whether the article applicable was Art. 
181 or 183, and although Sir Lawrence 
Jenkins indicated an <ij)inion tliat Art. 183 
applied he did not, I think, finally decide 
this and in view of the decision in Abdul 
Majid V. Jamahir Lai (3), it would appear 
that Art. 181 applies and not Art. 183. 
But he this as it may, in any case I do not 
think that the same considerations would 
apply to an application under Or. 31, r. 3 
as to an application under Or. 34, r. d 
where it is necessary to obtain a decree. 

I am not prepared (o follow the deci- 
sion in Bistrambhar Shaha v. Ram Sun- 
dar Kaibarta (1) and accordingly I hold 
that the article applicable is Art. 181 and 
not Art. 183 and that the application of 
the 8th March is barred by limitation. I 
accordingly allow tJie application for re- 
view — the application of the 8th March 
fails and must he dismissed, but under 
the circumstances I make no order as to 
costs. 

[Tlie assignee of the seconcf Defendant 

(1) I. L. B. 42 Cal. 294 (1914). 

(3) I. L. B. 38AU. 860 i 8. c. 18 0. W. N. 

963 (P. 0.) (1914). 

(6) L. B. 42 I. A. 88 : i. c. I. L. B. 42 Oal. 

770 i 19 0. W. N, 561 (19U), 
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Pell preferred the above appeal against, the 
said judgment of Greaves, J., and the 
Order of ]^ference was made at the iiear- 
ing of the said apical.] 

The Order of Bv’ebbnce was as fol- 
lows : — 

Sanderson, C. J. (Waemslev, . 1 ., oon- 
cuning). — This is an appeal by Francis 
Higgins Pell against the judgment of uiy 
learne<l brother Mr. Justice Greaves which 
%va8 delivered on the 2Bth of May 19’23. 

The suit was brought by S. A. Nathan 
and another against Minnie Gregory, and 
one Harry Jones Nathan and another 
were the mortgagees, Minnie Gregory mbs 
the mortgagor and Harry Jones was the 
puisne mortgagee of certain pro}>erty, tin- 
details of which it IS not necessary for mi* 
to mention. The Appellant is the assignee 
of Harry Jones. 

In the first instance the learned Judge 
ma<ie an order on the 8th of May 19*23 
in favour of the Appellant against the De- 
fendant Minnie Gregory. But an appli- 
cation was made to him to vacate that 
order, and upon the hearing of that appli- 
cation the learned Judge delivered the 
judgment against which this appeal is 
directed. The learned Judge dismissed 
the application on the ground that the ap- 
plication was within Art. Iftl of the Ijimi- 
tation Act of 1908 and was out of time. 

The learned Judge in his judgment re- 
ferred to the application as dated the 8th 
of March 1923. The notice of apjJica- 
tion was ^ated the 18th of April 1923. 
The mistake obviously arose by reason of 
the fact that the petition, on which his 
application was based, was sworn by the 
Appellant oij the 8th of March 1923. Tlie 
correct date of application is the 18th of 
'April 1923. 

The application was that the cause title 
of the suit should be amended by striking 
out tbg napiie of Harry Jones and substi- 


tuting the name of the applicant F. H. 
Fell in the place and stead thereof and 
that the Defendant Minnie Gregory should 
be ordered and decreed to pay to the ap- 
plicant a sum of Bs. 48,442, being the 
balance due under the preliminary and 
final decrees made in the suit and dated 
respectively the 28rh day of July 1911 and 
Ihe 8th day of July 1913 with interest. 
I’he latter part of tliis application was 
made under Or. 84, r. C of the Code of 
( ivil Ihocediiro, 1908. 

The fact.s hich if is necessary for me to 
mention are as follows : — A mortgage suit 
was instituted on the •29th of March 1911 
and there was a preliminary decree which 
was made by consent, dated the 28th of 
July 1911. The decree absolute for sale 
was dated the 8th of July 1913 and the 
sale took place on the 8th of June 1914. 
The preliminary decree which was in the 
usual form adopted in suits by a mort- 
gagee against the mortgagor and a puisne 
mortgagee provided for the taking of ac- 
counts in the usual form and for sale in 
default of the amount found -due being paid 
and it contained the following passage : 

“ And it is further ordered and decreed 
with the like consent that if the money 
to arise by such sale shall not be suffi- 
cient for the payment in full of the 
amounts payable to the Plaintiffs and 
the said Defendant Harry Jones under 
this decree the Plaintiffs or the said De- 
fendant Han 7 Jones, as the case may be, 
shall be at liberty to apply for a personal 
decree for the amount of the balance.” 

It is clear that S0||ar as the Plaintiffs 
were concerned it was intended'that they 
should be at liberty to make an applica- 
tion under Or, 34, r. 6 of the Code of Civil 
Procedure. Our attention was drawn to 
the fact that that order provides merely 
for a Plaintiff obtaining a decree for rer 
covery of the balance due from the mort- 
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gagor in the event of the money realized 
by the sale not being sufficient to pay the 
amount due to the riaiutiff and it \\’as 
urged that Mr. Jones, being a Defendant, 
would not be entitled to make an applica- 
tion under Or. 34, r. C, ancf that the Ap- 
pellant, his assignee, would be in no better 
position than Mr. Jones. 

The learned Judge, however, came to 
the conclusion that inasmuch as the de- 
cree was made by the consent of the 
parties, it was not open to the mortgagor 
to contend that Mr. Jones or his assignee 
was not entitled to apply for a personal 
decree in pursuance of the preliminary de- 
cree, dated the 28th of July 1911, and on 
that point I agree with the learned Judge’s 
conclusion. 

The real point, which has been argued 
in this Court, is whether the application 
of the 18th of April 1923 is barred by any 
article of the Limitation Act. It is to be 
noted that the sale took place on the 8th of 
June 1914 and it could then have been as- 
certained whether the money to arise by 
the sale was sufficient to pay the amounts 
in full to the first and the second mort- 
gagees. The fact was that the amount 
so realized was not sufficient to pay the 
amount due to the puisne mortgagee. 
Therefore, the right of the Defendant 
Jones to apply for a personal decree 
against the mortgagor arose at that time. 

It has been argued on behalf of the Ap- 
pellant that the article which is applicable 
to this application is Art. 183 which pro- 
vides that where the application is “ to en- 
force a judgment, decree or order of any 
Court established by Royal Charter in the 
exercise of its Ordinary Original Civil 
Jurisdiction or an order of His Majesty in 
Cbuncil, the period of limitation is twelve 
I'ears and the time from which it begini^ to 
tun is w'hen a present right to enforce the 


judgment, decree or order accrues to some 
person capable of releasing the right.” 
There is no doubt that if that article is 
applicable to this case tbfe application was 
made in time. " 

On the other hand ^it has been argued 
on beh.alf of the Respondent that this ap- 
plication does not come within the terms 
of Art. 183 and that* consequently Art. 181 
applied. Art. 181 applies to applications 
for which no period of limitation is pro- 
vided elsewhere in tliis schedule or by sec. 
48 of the Code of Civil Procedure, 1908. 
The period of limitation is three years 
running from the time when the right to 
apply acci-ues. It is clear that if that 
article applies to this application then the 
application was out of time. 

The learned Counsel for the Appellant 
has stated that there is no decision of this 
Court to the effect that Art. 183 would 
apply to an application under, Or. 34, r. 0. 

The first question which this Court has 
to decide is whether it can be said that 
this application having regard to the facts 
of this case and the terms of the preli- 
minary decree of 28th of July 1911 can 
be said to be an application for the en- 
forcement of a judgment, decree or order 
of this Court. In my judgment the 
argument of the learned Counsel for the 
Appellant in this respect ought not to 
be accepted. 

• 

The preliminary decree of the 28tb of 
July 1911 did not contain a decree for 
the payment by the mortgagor personally 
of the balance which would be found due 
if the sale did not realize a sufficient sum 
to pay the amount due under the decree 
although, as the learned Counsel for the 
Respondent pointed out, the decree might 
have contained such a provision in view of 
the decision of the Privy Council in the 



682 


THE CALCtJTTA WEBKLY NOTES. 


[VoL. XXIX. 


Francis Hkkiins Prll r. Mikkie GeecoEIT, 

case of Jcum Hahn.v. ParmrsJucar Naro- 

yati Mohtha (fi). 

The preliminary decree of the 28th of 
July 1011 inerel’^^ "ave to the Defendant 
•loncs liberty to apply for a personal de- 
cree for the balance due. Having regard 
to the terms of the 'pi'tdiminaiy deeree in 
this case, I am of opinion that the appli- 
cation of the 18th April 1023 was really an 
application in the original suit for a new 
decree. 1 am confirmed in that opinion b\ 

I lie decision of the Allahabad High Court 
in Mahaiiimad lUifol }Iosiiiiin v. Miuiiiu- 
tiissa liibi (7). T'he result is tliat in m\ 
judgment Art. 183 does not apply to tlie 
application in question. 

The question still remains whether Art. 
181 applies. I'riind facie, J should ha\e 
ihonght that if Ait. 183 did not apply 
then it must follow that Art. 181 would 
apply inasmuch as see. 18 of the Code of 
Civil I'roccdiue is not applicable to this 
case and there is no other article in th(‘ 
schedule which is applicable. 

Hut on this |)oint I find that there is a 
decision of a Division Bench of this Court 
in the case of Binwaiubiinr Shaha v. Jtain 
Suiidar Kaibarla (J) that Art. 181 dot'.s 
not apjdy to an application under ()r. 31, 
r. G. 

With mucli resfiect to the learned 
Judges who decided that case, I am not 
prepared to agree with the conclusion at 
which they arrived. 

The'basis of the decision was that w'hcre 
there has been a preliminary decree in a 
mortgage suit with liberty to apply for i 
personal decree against the mortgagor in 
case the sale did not produce sufficient 
to satis/y the claim of the mortgagee no 
exception by way of limitation would arise 

(« T. n. n. 42 f!»l. 204 rt»14l. 

, i«f h. R. 46 I. A. 294! ft. c. I. R. 47 Cal 
370 j 88 0, W.N. 490 (1918). 

I, L. R. 40 All. 551 (1918). 


with the I’esiilt that an applie.ation for a 
personal decree against the mortgagor 
might be more than twelve years after 
the right to apply for that deeree accrued. 

Apai't from^the decisions to which our 
attention has l)een drawn I should not be 
prepared to adopt that reasoning but T am 
relieved from any difficulty upon that 
j)oiut because the learned Counsel for the 
Appellant frankly admitted that he could 
ifot support that reasoning in view of the 
decisions of the Privy Council. 

It is due however to tlie learned Coun- 
sel to say that he did not admit that the 
above-mentioned reasoning was the sole 
ground of the decision in the case of 
Bisiranibhar Shaha v. Ham Sundar 
Kaibarta (1). 

In my opinion the reasoning to which 
I have leferred was the real ground of the 
decision and the result is as 1 have already 
said that 1 am unable to agree with the 
decision in that cast'. In my judgment 
Art. JHl applies to the application; conse- 
quently the application is barred ))y the 
Aft of Limitation. 

Inasmuch as my conclusion differs from 
the decision of two learned J udges of this 
Court, sitting in a Division f'ourt, it is 
necessary to refer this case to a Full Bench, 
because the rule of this Court is as fol- 
lows:— “ Whenever one Division Court 
shall differ from any other Division Court 
upon a point of law or usage having the 
forces of law', the case shall be referred for 
decision by a I’ull Bench.” 

The learned Counsel for the Kespon- 
dent in the first instance submitted that 
it was not necessary for me to refer this 
to a Full Bench inasmuch as this Coiiit 
is bearing appeals from a Judge of. this 
Court sitting in the Original Side, and the 
learned Judge’s decision in the case of 
Biswambhar Shaha v. Ram Sundar Kai- 
(1) I. L. R. 4£ Cal. 294 (ldl4}. ' 
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barta (1) was given when they were heai*- 
iiig an appeal from a lower Appellate 
Coui’t. At the end of the argument how'- 
ever he did not press that contention in 
view of tlie fact that tliis Court refen-ed 
a case to a Full Bench in .circumstances 
which were identical with those of the 
present case. I refer to the case of Mani 
Lai Shigh v. Trustees for the huprove- 
ment of Calcutta (8). In that case my 
learned brother Mr. Justice Greaves, sitt- 
ing on the Original Side, construed tlfo 
provisions of a section of the Act in ques- 
tion in one way and the late Mr. Justice 
Mookerjee and my learned biother Mr. 
Justice Cuming sitting on the Appellate 
Side construed the section in another way. 
When the appeal from Mr. Justice 
Greave’a judgment came to this ai)peal 
Court, this Court was of opinion that the 
view which ]Mr. Justice (i reaves express- 
ed was right and ^Ir. Justice Woodroffe, 
Mr. J ustice Chitty and I who were mem- 
bers of the Appeal Court felt bound to re- 
fer the matter to a Full Bench. 

The learned Counsel for the llcspon- 
dent drew our attention to cl. .15 of the 
Letters Patent and to the fact that this 
Court sitting to hear appeals from a d udge 
on the Original Side is a Division Court 
and in my opinion the matter clearly 
comes within the rule regarding a refer- 
ence to a Full Bench, to which I have 
referred. 

This Court therefore having held that 
Art. 183 of the Limitation Act does not 
apply to the Appellant’s appheation for a 
decree under Or. 34, r. Oj differs from tJie 
decision in the case of Biswarnbhar Shaha 
V. Ram .Sundar Kaibarta (1) upon the 
questions. 

(1) Whether there is any period of limi- 

<l) I. Ii. S. 42 Cal 294 (1914). 

(8) I. L. .A, 46 0»i: 348 : s. c. 22 C. W. N. 1 
(E. B.) (1917), . 


tatiou in respect of an application for a 
decree under Or. 34, n C. 

(2) Whether Art. 181 of tlio Limitation 
Act applies to an applicMiou under Or. 34 , 
r. 6, Civil Procedure Cofe, where no other 
article applies and refers to the decision 
of a Full Bench, the question whether the 
case of liiswambhar Shaha v. Ram Suu- 
duT hatbarUi (1) so far as it decides that 
Art. 181 of the Limitation Act does not 
apply to an ajiplication under Or. 34, r. 0, 
Civil Procedure C^ode was rightly decided. 

[The Kcference was heard on the 7tli 
April 1925 before a Bench constituted a.s 
above.] 

Sir Beiwilc Miller (with Messrs. B. C. 
Ghosc and iS'. V. Miticr) on behalf of the 
Appellant argued that the right to apply 
under Or. 34, r. (? aiises out of the preli- 
minary decree. Under sec. 1 1 , Exp. V of 
the Civil Procedure Code, if the relief is 
not granted by tlio decree, it will be 
deemed to have been refused. It is only 
enforcing the decree for the'balance under 
Or. 34, r. 5 (2) and r. 4 (1). The appli- 
cation tor order absolute for the sale of the 
property is an application in execution. 
It is a judicial relief under the decree asked 
for. 

The application for jieisonal execution 
in a mortgage decree is not an apiilication 
for a fresh decree but is merely enforcing 
the decree which is already passed. I’lnit 
being so. this is an application for the 
execution of the siune decree. If this con- 
tention is sound then Art. 18rl will apply. 

[Ainlook V. Sarat Chandra (4), Manna 
Lai Barrack v. Sarat Chandra (5), Ilarcn- 
dra Lai v. Maluirani (27), Apurba v. Rash- 

(I) I. L. A. 42 Cnl 2».l (1914). * 

(1) I. Ii. R. 88 ObI. 913 ; 8. c. 16 C. W. N. 49 
(1911). 

(5) L. B. 42 I. A. 88: 8. 0. I. L. B. 42 Cat. 
776: 19 C. W. N. 661 (1914). 

(27> L. B. 28 I. A, 89 : b. c. 6 0. W. N. 636 
(1908). 
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behary (33), Batuk Nath-v. Munni Dei (9), 
Abdul Majid v. ’Jamdhir Lai (S), Jeur.a 
Baku V. Parmeshwar Narayan (6), Mahd- 
med Hussain v. Abdul Karim (29) and Md. 
Iltifat Hossain w Alimunnissa (7), refer- 
red to.] 

Mr. Pugh (with Mf- on behalf of 

the Kespondent argued that having regard 
to the frame of the question referred to 
the Full Bench the only point that is for 
decision is as to whether Art. 181 
applies; the Division Bench has already 
decided that no other article applies to 
the case, and that matter cannot be fur- 
ther considered now. , 

If that is so the case of Biswambh'ir 
Shaha (1) was wrongly decided. The ap- 
plication to obtain a decree under Or. 
r. 6 is an application made under a liberty 
granted by the decree nisi to get a freih 
decree. 

^Manekbai v. Manekji (23), Apurba v. 
Rashbehary (33), Munna Lai v. Sarai 
Chandra (5), Amlook v. Sarat Chandra 
(4), TUack V. Parsotum (19), Raharnat 
Karim v. Abdul Rahim (30), Ram Sarup 
V. Ghaurani (13) and Md. Iltifat Hossain 
V. Alimunnissa (7) referred to.] 

(1^ I. L. B. 42 Cal. 294 (1914). 

(3) I. L. E. 86 All. 850 : e. c. 18 C. W. N. 
983 (P. C.) (1914;. 

(4) I. L. B. 38 Cal. 913 ; ■. C. 16 C. W. N. 49 
(1911). 

(6) L. B. 42 I. A. 88 : a. c. I. L. B. 42 Cal. 
776 1 19 C. W. N. 661 (1914). 

(6) L. B. 46 I. A. 994: a. c. I. L. B. 47 C«l 
870; 23 C. W. N. 490 (1918). 

(7) I. L. B. 40 All. 661 (1918). 

(9) I. L. B.36A11.28i: a. o. 18 C. W. .N. 
740 (P. C.) (1914). 

((3) I. L. B. 21 All. 463 (1899). 

(19) I. L. B. 22 Cal. 981 (1896). 

(28) I. L. B. 7 Bom. 218 (ISSOf). 

(29) 1. L. B. 89 Had. 644 <19i^. 

(30) 1. L. B. 84 Oal. 672 1 •. 0. 11 C. W. N. 674 
(1907). 

(83) I. L. B. 47 Oal. 746 (199(B. 


Tlie Judgment ok the Court was as 
follows : — • 

Sanderson, C. J.— This is a Reference 
by my learned brother, Walmsley, J., and 
me to a Pull Bench. 

The facts af the case are set out in the 
refemng judgment and it is therefore not 
necessary for me to state them again. 

My learned brother and I decided that 
Art. 183 of the Limitation Act of 1908 
does not apply to the Appellant’s applica- 
tion for a decree under Or. 34,. r. 6 of the 
first schedule to the Code of Civil Proce- 
dure, 1908. 

We were of opinion that Art. 181 is 
applicable, but we found that there is a 
decision of a Division Bench of this Court, 
pig., Biswambhar Shaha v. Ram Sundar 
Kaibarta (1), to the effect that Art. 181 
does not apply to an application under 
Or. 34, r. 6. The basis of that decision 
was that, in a mortgage suit in which 
there has been a decree for sale and in 
w’hich the Plaintiff had his personal re- 
medy at the date of the institution pf the 
suit, no exception by way of limitation 
would arise with regard to an application 
under Or. 34, r. 6 and that such an ap- 
plication is not covered by Art. 181. 

As my learned brother and I were un- 
able to agree with the decision in the 
above-mentioned case, we referred the 
matter to a Pull Bench. 

The Reference is as follows : — ^ 

’’ This Court therefore having held that 
Art. 183 of the Limitation Act does not 
apply to the Appellant’s application for a 
decree under Or. 34, r. 6, differs from the 
decision in the case of Biswambhar Shaha 
v. Ram Sundar Kaibarta (1) upon the 
question : 

“ (1) Whether there is any period oi 
limitation in inspect of bd application for 
a decree under Or. 34, ti 6. 

(1; 1. L. B. 42 ObL 2M (I9J4). 
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“ <2) Whether Art. 181 of the Limi- 
tation Act applies to an application 
under Or. M, r, 6, C. P. Code, where no 
other article applies, and refers to the 
decision of a Full Bench — the question 
whether the case of Biswambhar Shaha v. 
Ram Sundar Kaibarta (1) so far as it de- 
cides that Art. 181 of the Limitation Act 
does not apply to an application under Or. 
34, r. 6, C. P. C., was rightly decided.” 

Having regard to the fact that my 
learned bnfther and I decided that Art. 183 
did not apply and no question with respect 
thereto having been referred to the Full 
Bench, it might be said that it was not 
open to the learned Counsel, who appeared 
for the Appellant on the Reference, to 
argue that Art. 183 did apply. He sub- 
mitted however that his argument was 
that Art. 181 did not apply, because Art. 
183 did apply, and the learned Counsel was 
allowed by the Court to argue the point. 

The learned Counsel for the Appellant 
admitted, in view of the decisions of the 
Judicial Committee of the Privy Council, 
that it was not open to him to argue that 
there was no period of limitation as was 
stated in Bistoambhar Shaha v. Ram Sun- 
dar Kaibarta (1), but he argued that the 
application for a personal decree under Or. 
34, r. 6 was an application to enforce a 
judgment as being either a proceeding in 
execution or a proceeding for judicial re- 
lief hnder a decree, and consequently that 
Art. 183 applied. 

On behalf of the Appellant reliance was 
chiefly placed upon the decision in Amlook 
C. Barrack V. Sarat Ghmdra Mukerjcc 
(4) which was affirmed by the Judicial 
Conmaittee of the Privy Council in Munna 
Lai Parraek v. S. C. Mukerjee (6). 

(1) I. L. B. 42 Cal. 294 (1914). 

(4V I. L. B. 88 Oal. 918 : a. c. IQ 0. W. N, 
49 (1911), 

: (6) L. B.4Br. A. S8i a. o. I. L. B. 42 C<1. 
776 } 19 0. W.N.Sei (1914). 


In the first place it is to be noted that 
the argument in the abqv e-men tioned case 
waa that the application was ” free from 
the law of limitation ” to^use the words 
of the learned Chief Ju^ice ; that is the 
argument which it has been admitted can- 
not be supported. 

In theltecond place the learned Chief 
Justice pointed out that the decree 
in that case was* ‘‘in a sense pecu- 
liar *’ for it included not only a de- 
cree for personal payment by the mort- 
gagor but also a provision for sale of the 
property in default of payment. It was 
assumed however for the purpose of the 
judgment that the 'decree was within the 
Transfer of Property Act, and that it was 
a decree made under sec. 88 that Act ; 
and the learned Chief Justice drew atten- 
tion to the fact that if it were a decree 
under sec. 88 of the Transfer of Property 
Act no further decree was necessary and 
that all that was required was, under sec. 
89, an order for sale. / 

The conclusion arrived at was that the 
application for the order for sale might bo 
regarded as an application for the realiza- 
tion of the decree, and that being so it was 
not unfair to say that it was an applica- 
tion to enforce a judgment as being a pro- 
ceeding in execution or a proceeJing for 
judicial relief under a decree. 

It was not contended that the present 
case is governed by the Transfer of Pro- 
perty Act, and it was argued on the basis 
that the Code of Civil Procedure ie appli- 
cable. 

It is therefore material to draw atten- 
tion to the concluding portion of the learn- 
ed Chief Justice’s judgment in Amlook 0. 
Barrack v. S. G. Mukerjee (4) 'where be 
referred to the alterations created by the 
Code of 1908, and to the terms thereof, 

(4) I, L. B. 38 Cal, 918 at p. 921 1 a. o. 18 C. 

W. K, 49 (Ift'llS 
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wbElEby it is now provided th&t the ep" ‘ 
which follows a preliminary dc- 
atw is not for an order for sale^ hut for a 
decree for salA 

It is interesttig to observe that in iiie 
report of the case in the Judicial Coni- 
mittee of the Privy Council [Munna Lai 
iv, Sarat Chandra '(S)! , the interpretation 
placed upon that part of the learned Chief 
Justice’s judgment is as follows; “The 
learned Chief Justice was also of opinion 
that if the decree had been an incomplete 
one, a further decree being required, then 
'Art. 181 of the Act of 1908 would have 
ban*ed the application since the difficulties 
of applying the corresponding article of the 
Act of 1877 to an application for an order 
to sell h^d been removed in the case of 
Art. 181 by the provisions of the Code of 
Civil Procedure, 1908.” 

It is not necessary for me to express 
any opinion in this case upon the question 
whether that is a correct interpretation of 
the learned Chief Justice’s judgment, and 
I do not express any opinion.. 

It is, however, clear, in my judgment, 
that the decision in the above-mentioned 
case is not any authority for the proposi- 
tion advanced on behalf of the Appellant 
that Art. 183 applies to an application 
under Or. 34, r. 6. 

Further, it cannot reasonably be argued, 
iti my judgment, that there is any analogy 
between an application for a final decree 
for sale under Or. 34, r. 5 (3) and an ap- 
plicatibn for a personal decree against the 
mortgagor for the balance if legally re- 
coverable under Or. 34, r. 6. 

In the case of the final decree for sale. 
Or. 34, 5 (3) provides that where such 

payment is not so made the Conrt'shall on 
application made in that behalf by ‘the 
plaintiff pass a decree that the mortgaged 

((0 L, B. 421. A, 86 stp. 88: f. 0. 1. L. B. 

, ' 42 Osl. TW j » C. W. N, «61 (1914), 


property be sold and that the ;prooeeds of 
the sale be dealt with as is mentioned in 
r. 4. 

R. 4 deals with the preliminary decree 
or sale, which in itself contains a directiem 
for the sale af the property if the payment 
directed thereby is not made on or before 
the date specified in the decree (see Form 
4 in 1st Schedule, App. D). In the case 
therefore of an -application for a final de- 
cree for sale, if it is made within the speci- 
fied time, it may be said that the Court is 
Ixtund as a matter of course to make the 
final decree for sale if the payment, which 
has been directed by the preliminary de- 
cree is not made, and that the Court is 
merely giving effect to the order contained 
in the preliminary decree. 

In the case of an application for a.per- 
sonal decree under Or. 34, r. 6 the posi- 
tion is different. The rule provides : 
“ Where the net proceeds of any such sale 
are found to be insufficient to pay the 
amoiinti due to the Plaintiff, if the balance 
is legally recoverable from the Defendant 
otherwise than out of the property sold, 
the Court may pass a decree for such 
amount.” 

On such an application the Court has 
to be satisfied that the balance is l^lly 
recoverable from the Defendant otherwise 
than out of the property sold, and if so 
satisfied the Court may pass a decree for 
such amount. * 

1^’orm 11 of the Ist Schedule, Appendix 
D, is the form of a decree against the 
mortgagor personally. This read with the 
rule makes the point clear ; the form con- 
tains the sentence ” and whereas it ap- 
pears to this Court that, the Defendant is 
))ersonally liable for the said balance.” 

For these masons, in my jnd^^nent the 
application under Or, 34, ic- dated the 
18th April 1923, was -an ap^ioatkm for S 
new decree in the suit «nd1t cannot be 
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said to be an application for enforcing a 
judgment' <nr decree within the meaning of 
Art. 188, and consequently Art. 183 is not 
applicable to an application under Or. 34, 
r, 6. 

It was admitted by the learned Counsel , 
who appeared for the Appellafht, that if 
Art. 183 does not apply. Art. 181 must 
apply. 

In my judgment, therefore, there is a 
period of limitation in respect of an appli- 
cation for a decree under Or. 34, r. 6, and 
the answer ‘to the question submitited to 
the full Court should be as follows : — 
Art. 181 of the Limitation Act does apply 
to such an application and the case of 
Biswambhar Shaha v. Ram Sundar Kai- 
barta (1) in so far as it decided that Art. 
181 of the Limitation Act does not apply 
to such an application, was not rightly 
decided. 

Walmsley, J. — I agree with my Lord 
the Chief Justice. 

Bansin, J. — ^The special facts of this 
case need not be again detailed, but the 
facts Which gi^e rise to the single ques- 
tion argued before us may be stated as 
these 

Tl^t the suit is a suit brought in 1911 
to enforce a mortgage on the Original Side 
of tibia High Court. That by consent a 
preliminary decree for sale was madie there- 
in which provided that if the money to 
arise by sudi sale should not be sufficient 
the present Appellant (mortgagee) should 
be at liberty to apply for a personal decree 
for the amount of the balanc*. That the 
present Appellant' made his application for 
a personal decree some nine years after 
the mortgaged! property had been sold. 

The application is made under Or. 34, 
r. 6 Of the Code of 1908. Unless there is 
no period of Ippitation prescribed for such 
an application, or Art. 188 of the Limita- 
(1) I,i«,ft.4e o>i.s94a0i4> 


Act, 1908, applies, the present Appel- 
lant is clearly out of time. Learned 
Counsel on his behalf’ disclaims and re- 
jects the contention that no^riod of hmi- 
tation has been prescribedj In that view 
it is clear that the case fmle either under 
Art. 181 or Art. 183. If it falls under Art. 
181 the Appellant is too late. It is con- 
tended on his behalf that it falls under 
Art. 183, and this is. the only contention 
which he desires to raise. 

I am of opinion that the terms of refer- 
ence to the Full Bench do not preclude 
us from deciding as to the correctness of 
this contention. Having regard to the 
frame of the schedule to the Limitation 
Act. it would be quite impossible to hold 
that Art. 181 is applicable without decid- 
ing that Art. 183 is not, or to hold (in the 
abfdract) that there is a period of limita- 
tion prescribed without stating the 
article or articles by which it is 
prescribed. Whether it is ever right 
to decide a point of law on an 
hypothesis of law which may or may not 
be correct, may be doubted; but it would 
not be right in this cose. The alterna- 
tives are to decide upon the applicability 
of Art. 183 or to make no answer to the 
reference. In my judgment we have 
jurisdiction to dtecide the question and 
should do so. 

The Appellant’s argument is that an ap- 
plication under Or. 34, r. G is an appli- 
cation to enforce the preliminary or final 
decree for sale. He supports this qrgu* 
ment by citing decjisions to the effect that 
applications under see. 80 of the Transfer 
of Property Act for an order absolute 
come within the articles of the Limitation 
Act, whicli are now numbered) 182 and 
183. This argument from analogy takes 
us to debateable land. This High Court 
for years held that Arts. 182 and 183 did 
not apply to appUcations under sec. 89. 
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Other High Churts held that they did. 
In 1914, some years after the present 
Code had altered 'the aspect of the ques- 
tion, the Judicial Committee in two cases 
from Allahabam applied what is now Art. 
182 [Batuk N^h v. Munni Dei (9) and 
Abdul Majid V. Jatnahir Lai (3)1, Lord 
Moulton in the latter case describing the 
application under sec. 89 as being “ for 
an order absolute to sell the mortgaged 
properties, in other words, for an order 
directing enforcement of the order nisi.” 
Meanwhile in 1911 this Court in Amlook 
Chand v. Sarat Chandra (4) dealt with 
a case in which a mortgagee applied for 
an order absolute for sale some 23 years 
after his suit had been decreed on the 
Original Side. The mortgagee’s conten- 
tion was that the case was governed by 
the Transfer of Proj>erty Act and that 
there was no limitation whatsoever. 
Treating the case as one outside the pre- 
sent Code, Jenkins, C. J., laid stress uiwn 
the fact that no further decree was requi- 
site and that all that was required was an 
order for sale. He regarded the applied 
tion ae a petition for realisation of the de- 
cree following Lord Davey in a previous 
case who had spoken of a similar proceed- 
ing as a matter of execution, i-e., as If 
Art. 182 would cover it. It was held 
accordingly tliat in a High Court Art. 183 
would apply. This case was affirmed in 
very general terms by the Judicial Com- 
mittee in 1914 very shortly after the deci- 
sion in the Allahabad cases already men- 
tione*d, Munna Lai v. Sarat Chandra (6). 

Now if there were good and rehable 

(3) LL.R.36AU. 360: 8, c. 16 0. W. N. 

963 (P. C.) (19U). 

(4) I. L. B. 88 Cal. 913 : s. c. 16 0, W. N. 

49 (1911). 

(6) L. a. 42 I. A. 68 : 8. c. I. L. E. 42 Cal. 

776 i 19 0. W. N. 661 (1914). 

(9) 1. L. E. 36 All. 284 : 6. c. U C. W. N. 

740 Cr. C.) (1914). 


authority in cases under sec. 90 of the 
Transfer of Property Act, for holding that 
applications thereunder were governed by 
the articles now numbered 182 and 183, it 
would be unnecessary to trouble with 
analogies drawn from cases under sec. 89. 
What was provided for by sec. 90 was a 
decree and it has frequently been called 
a supplementary decree. It is true that 
at different times in Madras, MaUikarjuna 
V. Lingamurti (10) and in Allahabad, 
Durga Dai v. Bhugwat Pershad (11), 
Musaheb v. Inayetullah (12)* and Ram 
Sarup V. Ghaurani (13), decisions have 
been given to the effect that an applica- 
tion under sec. 90 is an application in 
execution, but these decisions never be- 
came accepted law-, and decisions to the 
contrary were not lacking. In the case 
of Puma Chandra v. Radha Nath (14! 
these cases were dissented from, Mooker- 
jee, J., expressly stating that “ even if the 
view maintained by the other High Courts 
as to the true nature of an application 
under sec. 89 were adopted, it seems to 
me that an application under sec. 90 
stands upon an entirely different footing ’ 
(p. 148). Curiously enough in Biswam- 
bhar Shaha v. Ram Sundar Kaibarta (1), 
the Court proceeded on the view that an 
application under sec. 90 or r. 6 of Or. 34 
was exactly parallel to an application under 
sec. 89 or r. 3. The real question is 
which of these two views is light? The 
Allahabad High Court in 1918 [Md. lltifat 
Hossain v. Alimunnissa (7)] decided that 
Art. 181 was applicable to Or. 34, r. 6, 
holding that such an application is one 
made in the original suit for a new decree 

(1) 1. L. B. 42 (U. 294 (1914). 

(7) 1. L. B. 40 All. 661 (UlE). 

(10) I. L. B. 26 Mad. 244 (F. B.) a902}. 

(11) 1. E. 11. 13 All. 366 (1891). 

(12) 1. n. B. 14 AU. 618 0881). 

(13) I. L. B. 21 All. 463 (1898>. 

(14) 4 0. L.J. 141(1806), 
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and tbat it cannot be regarded os an ap- 
plication in execution. This is exsSctly 
the view taken by Mookerjee, J., of sec. 

90 in the case already cited and in my 
c^iniim it is the correct view both in sub- 
etance and in form. 

In India a mortgage dues not neces- 
sarily import a personal obligation to re- 
pay. Primd facie this obligation is pre- 
sent in simple mortgages and of course in 
English mortgages. PrimA facie it is not 
present in mortgages by conditional sale 
and iib usufructuary mortgages, in each 
case the question is one of construction of 
the mortgage instrument and the personal 
liability to repay may become barred be- 
fore the right of recourse to the mortgaged 
property is barred. In these circum- 
stances a decree for sale made in a mort- 
gage suit, unless it contains an express 
decision as to personal liability, is not in 
any way an affirmation that such liability 
exirts or ever has existed. Even where it 
exists, the mortgagee is not in India allow- 
ed in a suit to enforce the security to have 
recourse to the personal covenant until he 
has first exhausted the. security and given 
credit for its proceeds. This is the real 
meaning of sec. 90 and of r. 0 of Or. 34, 
and this is very different from a mere 
claim to have the decree for sale enforced. 
Execution against the mortgagor’s person 
or against his general assets cannot begin 
in the absence of any decision as to his 
liability. Tb decide that he is personally 
liable is not to enforce or execute a decree 
for sale. There seems to be no force in 
the contention that on appUcation is to en- 
force a decree because it is made under a 
liberty to apfdy i^rved by the decree. 

This is the substance of the matter but 
in form there are, since the Code of 1908, 
still furtbw difficulties in the way of the 
Appellant’s contention. I take it to be 
quite cteac now that in the subordinate 


Courts an application for final decree for 
sale is governed by Art; 181 and not fey 
Art. 182 fc/. Gajadhar v. Kishan (16) and 
Saiyid Jowad Husstun v. Getuh Singh 
(1C)]. In Amlook Gmnd' s oasc (1), Jen^- 
kins, C. J . , whose authority is very special 
on this subject, observed : — “ One object in 
view wlien the present Code was passed was 
to end as far as jjussible the conflict of 
decisiojis which embarrassed the Courts, 
and among those conflicting decisions were 
those which dealt with two points : — 
First, whether an application for an order 
under sec. 89 of the Transfer of Property 
Act was an appUcation in execution or 
not ; and, secondly, whether, if it was not 
an application in execution, Art. 181 
constituted a bar on the ground that the 
application was one not contemplated by 
the Civil Proceihue Code. And so it is 
now provided that the application which 
lollows a preliminary decree for sale is not 
for an order for sale but'for a decree for 
sale. And with the same end in view the 
piuvisions as to mortgage suits have been 
removed from the Transfer of Property 
Act to the Civil Procedure Code, so that it 
is no longer jxjssible to contend that these 
applications are not under the provisions 
of the Civil Procedure Code.” 

Now before one gets to Art. 181 one 
must exclude Art. 182. How did the 
Code of 1908 settle in the negative the old 
controversy as to whether Art. 183 was 
applicable to sec. 89 of the Transfer of 
Property Act? Entirely by the new pro- 
vision as to preliminary and final decreaa — 
‘‘A decree is preliminary when further 
proceedings have to be taken before the 
suit can be completely disposed of. It is 
final when such adjjudication, completely 

(4) I. L. B. 38 Oal. 918 ; a, c, 16 0. W. N, 
49 (1911). 

(16) 1. L. B. 39 All. 641 (1917). 

(16) I. L. B. 1 Fat. 444 (1932). 
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disposes %uit ” (sec. 2). Aooord- 

, wfaeb it*wa4 providted by Or, 34, r. 5 
tbat tW application which follows on a 
prolimiiiary decTOe«for sale is not for tm 
(^der for but fw a decree for sale, all 
question of “ execuvon ” was removed). 
|k.wa§ an undoubted part of the intentioos 
31 ‘ the Code of 1908 to , prevent matters 
Vjrhich might and should be decided in the 
idit from being left to Courts of execu- 
jjlon. 

fit is now contended, as I understand, 
that applications for final decree are not 
in the subordinate Courts governed by 
Art. 182, but that in tlie High Courts they 
are govei’ned by Art, 183. Indeed it is 
from this position that the whole argu- 
ment on behalf of the Appellant proceeds, 
tt is not easy to wedge so great a differ- 
mce in result between the words “ for the 
execution of a decwe " and the words 
‘ to enforce a decree.' If a final decree 
for sale is necessary to disi)Ose of the suit, 
the oonsiiderations applicable under Art. 
183, which allows for indefinite revivor, 
seem strangely out of place. I am con- 
ient to say that as at present advised I am 
,n no way satisfied that Art. 183 does 
ipply in a High Court to an application 
:or final decree under Or. 34. 

I concur in the answers proposed by the 
dhief Justice. 

Bcokland, J. — The substantial ques- 
tion to be decided, once that learned 
Counsel for the Appellant has been per- 
..mitted to argue, us has been done, that 
Art. 183 of the 1st Schedule to the Limi- 
tation Act is applicable, is whether that 
article or Art. 181 prescribes the p^od of* 
linutation fgr an application for a dectee. 
under Or. 34, r, 6 of the Civil Procedmre 
Gods. 

It was held by the Judicial CoauSittee 
of the Privy Council in Munna Lai Par- 


rack V. Sarat Chandra Mukerji (6) that 
an application for an order absolute for 
sale under sec. 89 of the Transfer of Pro- 
perty Act was within Art. 183. 

Or. 34, r. 5 now takes the place of that 
<iection but in lieu of*an order al)Solute it 
is provided that fiipon application made in 
that behalf by the Plaintiff the Court shall 
))ass a decree that the property be sold. 

It is contended on behalf of the Appel- 
lant that in substance there is no distinc- 
tion between an application for a final de- 
cree under r. 5 and an application for a 
personal decree under r. 6 and that there- 
fore upon the authority of the case cited 
above Art. 183 applies. 

For the Res|>ondent it has been argued 
that the law has l)een altered by the Civil 
I’roceclure CHade and that iu consequence 
Mnniia Lai Parrack v. Sarat Chandra 
ynkerji (5) is no authority for the Api)el- 
lant’s contention. There is no need to 
consider this aspect of the case unless one 
liist conies to the conclusion that appli- 
cations under rr. 5 and 0 are such that no 
distinction can be made between them for 
the purpose of deciding which article is 
the correct one to be applied. 

For the principles of the decision in 
Munna Lai Parrack v. Sarat Chandra 
M ukerji (6) one must turn to the judgment 
of Sir Lawrence Jenkins, C, J., in Arnlook 
Chand Parrack v. Sarat Chandra Mukerji 
(4) which their Lordships of the Judicial 
Committee affirmed by a judgment which 
is contained in a few lines of the report. 
There one finds : — ” If, and so far as this 
can be regarded, in the words of Lord 
Bavey as ‘ an ap^jioatiem for realization of 
a decree,’ it ia not unfair to say that it is 
an application to enforce a judgment as 

(4) I. L B. 8S ObI. ,»18 ; s. c. 1« Q. W. S. 
49 (1911)- 

(6) L. B. 42 I. A; 88 : 1. e. I. U E. 42 OU, 
776(19 0. W?K,«9l<l«l4),‘ 
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Seing either a proceeding in execnticm 
a proceeding for judicial relief under a 
decree.** 

The language ueedi is wide and at first 
sight might appear tb ^ver the point 
with which we are now concerned. But 
if the appropriate rules of Or. 34 are ana- 
lysed it becomes clear that the analogy 
upon which the argument of learned 
Counsel for the Appellant depends is 
barely superficial. 

If an* application under r. 0 is to be re- 
garded! as an application to enforce the 
preliminary decree made under r. 4, simi- 
larly to an application made under r. 5, 
the relation which decrees made under rr. 
5 and 0 respectively bear to such prelimi- 
nary decree becomes important. Qi’he 
preliminary decree proceeds upon the 
footing of r. 2, els. (a), (6) and (c) and 
(Krects that in default of payment of the 
amount found due upon taking the account 
the property shall be sold and the pro- 
ceeds shall be applied in ])aying such sum 
to the Plaintiff. That decree is made 
after adjudication uiwn all question which 
can be determined prior to a sale 1o be held 
for the purpose of realising the security, 
and nothing is left upon which adjudica- 
tion for such purpose is requisite. Hence 
it is only to be expected that it should be 
provided by r. 6 (2) that the final decree 
shall be made upon the Plaintiff’s appli- 
cation. , Once the amount daic has been 
ascertained and the Defendant is in default 
nothing remains to be done and the final 
decree for sale goes as a matter of course. 

Though the relation of a decree under 
r. 6 to the preliminary decree under r. 4 
is by no means the same as that which the 
decree under r. 6 bears to the preliminary 
decree yet the one has a relation 
to the other, th^t jptation is due to 
the fact that by reaSw of the preliminary 
decree pi'oceedinge spHsequen^ ^ken 


tKefeUndef the amotmt t^r whici| *5, 
sonal decree may be has been atsoeK 
tallied. Moreover, eluding cases wh^ 
under Or. 2, r. 2 t^e Plaintiff has been 
permitted to postpone a suit on 
curity, no personal decree may be made 
until the Plaintiff has exhausted his rights 
under his security and to obtain it he must 
proceed as provided by Or. 34. 

A' decree made under r, G Involves that 
the sale ordered by the final decree shall 
have taken place, for otherwise it would 
not have been ascertained whether there 
was any balance still due which could form 
the subject-matter of a decree under th^t 
mile. The preliminary decree has been 
succeeded by the final decree, and with- 
out the interposition of the final decree, no 
decree under r. 0 for an ascertained! sum 
could be made. I do not overlook the fact 
that a decree may take the "form found in 
Jenna Baku v. Parmeshwof Narayan 
Mahtha (G), but that does not «affect the 
point under discussion. It is dear that 
the position is not, as suggested, that of 
there being two co-ordinate, even if not 
wholly concurrent, methods of enforcing 
the preliminary decree. 

But there is the further difficulty thai 
a decree under r. 6 involves an adjudica- 
tion upon matters which up to that point 
have not been determined for it is not in 
every case of mortgage that a Plaintiff has 
.a right to a personal decree. Tbe sum 
due to him no doubt has been ascertained 
but for the purpose of a decree undbr ir. 6 
matters have yet to be determined which 
would not have been relevant to an adjudi- 
cation upon the Plaintiff’s rights against' 
the property. Upon such further adjudi- 
cation as the case may require a decree 
under r. 6 may be made but that is not by 
way of enfcKTciag any existing judgment 

(6) L. B. 46 1. lA. 6Mt i. o. t h. 4 /? Osl. 

390; 184). W. K.ieo 
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or decree.' Th^Jto my mind is the expla- 
nation *^ 0 ! the the wordi may ” in 

«•. 6, which does ^t of itself neoesaanly 
exclude the application of Art. 183. 

The same comment may be made on the 
argument that because the application is 
‘^lor a decree, Art. 183 cannot apply. 
;Though the form of relief asked for may 
be a factor in determining the nature of 
the application it is not the sole or a 
conclusive factor when the real question 
'^ie whether the application is to enforce 
an existing judgment or decree. 

I concur with the learned Chief Justice 
in the replies to be given to the questions 
referred. 

MuKERjr, J.— The facts of the case 
which has given rise to this Reference are 
clearly set forth in the Order of Reference 
and need not be re-capitulated. The ques- 
tion referred for our decision is whether 
the case of Binwambhar Shaha v. Rmn 
Sunder Kmborfa (1), so far as it decides 
that Art. 181 of (he Tumitation Act does 
not apply to an application under Or. 34. 
r. 6, C. P. C., was rightly decided. The 
learned Judges who have made this Re- 
ference differed from the decision in that 
case upon the following questions : — 

1. Whether there is any period of limi- 
tation in respect of an application for a 
decree under Or. 34, r. 6 : and 

2. Whether Art. 181 of the limitation 
Act applies to an application under Or. 
34, r. 6, C. P. 0., where no other article 
applies. 

Much of the contentions of the parties 
in the case proceed upon the amlbgy or 
otherwise as between an application under 
Or.. 34, r. 6 (5), C. P. C., or rather what 
may be said to he its predecessor, that is 
to eey , sec. 89 of the Transfer of Property 
Act, f and an applieation under Or. 34, 
r. 6,, C. P. C. Consequently, it„is neces- 

(1) I.IL. B, 4ii Ctl. 294 (1914). 


sary to examine the state of the law as 
regards limitation which relates to the 
former. 

There were conflicting deci^ons on the 
question as to \^hether an application for 
an order absolute for sale under sec. 89 of 
the Transfer of Property Act was govern- 
ed by Art. 178 or Art. 179 of the Limita- 
tion Act of 1877 or whether there was 
any period of limitation for such an appli- 
cation. These articles corresponded to 
•Arts. 181 and 182 of the Limitation Act of 
1908. The preponderance of authority 
was in favour of the view that such an 
application was not governed by any article 
of the limitation Act; see Ajudhia v. Bal- 
dco (17), Tiluck V. Parsotein (18), Tara 
Prosad v. Bhobodeb (19), Akikunnissa y. 
Boopfal (20), Banbirv. Drigpal (21), Maha- 
bir V. Sital (22) and Manekbai v. Manekji 
(23). For a contrary view reference may be 
made to the cases of Oudh Behari v. Nages- 
'U'ar (24), Chunni v. Harnam (2.5) and 
Blingwan v. Gavu (26). The former view 
proceeded mainly upon three propositions : 

Firstly, that such an application was 
not one under the Code of Civil Procedure 
to which only Art. 178 applied : 

Secondly, that it relates to an action 
which the Court ought to take of its own 
motion whether the party applies or not; 

and thirdly, that it is not an api^cs- 
tion for the execution of a decree, beoanse 
until the order absolute was ma^ under 
sec. 89 of the Transfer of Property Act, 
there was no decree capable of execution, 

(17) I. L. B. 21 Osl. SIS (1S94). 

(18) I. L. B. 22 Cal. 924 (1896). 

(19) I. L. B. 22 Cal. 931 asgS). 

(20) I. L, B. 26 Oal. 188 (1697). 

(21) I. h. B. 16 All. p (I69S). 

(22) 1. L. B. 19 All. 680 (1897); 

iS8) I. Ii. B. 7 Bom. 918 (liMO). 

(84) I. L. B. 18 All. 97« (1^. ' 

(86) I. L. B. 90 All. 809 (189^;' 

|8B)|1. L. B1 98 Bom. 644 (189^. 
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aud it Was of the nature of an application 
in a pending suit the cause of action for 
wiilch arose ftom clay to day until the suit 
‘Was at an end. * 

To take the last ground first, the Privy 
Council in the case of Ilawendra Lai Boy 
Ghowdhury v. Maharani Dasi (27) took 
ihe view that an application under sec. 89 
was a petition for realization of the decree 
bv thd sale of the mortgaged properties. 
In so far as it could be so regarded, “ it 
was,” to .quote the words of Sir Lawrence 
Jenkins, C, J., ” not unfair to say that it 
is an application to enforce a judgment 
as being either a proceeding in execution 
of a decree or a proceeding for Judicial 
.relief under a decree,” Amlooh Cliand 
Parraok v. Sarat Chandra Mukerji (4). 
This was a case in which the decree bad 
been passed by the High Court and it was 
held in the case t hat .the application came 
under Art. 183 of the Limitation Act of 
19081. .\n appeal was preferred to the 

Privy Council against this decision, but 
it was dismissed ; Munna Lai Barrack v. 
Sarat Chandra Mukerji (§). An applica- 
tion for an order absolute under sec. 89 
has also been held by the Judicial Com- 
mittee to be an application for the execu- 
ti<m of the preliminary decree or decree 
under sec. 88, Batuk v. Munni (9) 
and Abdul Majid v. Jamahir Lai (3) and 
so governed by Art. 179 of the Limita- 
tion Act of 1877 ; and in the latter case 
an application for an order absolute for 
sale under sec. 89 was treated as an appli- 
cation for directing enforcement of the 

(3) I. h. B. 86 AU. 860i A 0. 18 C. W. N. 
968 (P. 0.)' (1914). 

(4) T.L.B. 88 041.918; a. c. Id C. W. N. 49 

(l»ll>. 

(6) L. X. 48 I. A. 88: 1.0.1. L. B. 43 Osl. 
TTOi 19 0. W. N. 661 (1914). 

(9) 1. 1 . B. 88 An. 8M; a. o. 18 0. W. N. 740 
ni*. <».Y(t0i4). 

(97) Zi, B, 88 1. A. 89 ; 1 . c, 6 0. W. K. 886 (1901)« 


order ntst. The thjvd wound, .iilierefor.^ 
can no longer be mamlaitfed as sound, , 

Then as to the seoo^Adund, if the.ajh 
plication be one for tljjPexecutiou of the 
decree nisi or for enforcement of a relief 
granted thereby, it stands to- reason that 
it is optional with a party tp-sedc for it or 
not. In this connection I entirely agree , 
with the opinion expressed by Coxe, J., in 
the case of Beni Singh v. Brahmadeo 
Singh (28), where he observed as fol- 
lows: — ” Under Or. 34, r. 5 the Court 
not only is not iKmnd to proceed witJAthq^ • 
case but cannot do so unless an application 
is made to it. The parties are at perfect 
liberty to drop the proceedings, the Court 
has no jurisdiction to direct the sale.” 

As regards the first ground, the prpyi- . 
sions as to mortgage suits having bdUQ 
removed from the Transfer of Prqpertjf 
Act to the Code of Civil Procedure, 1908, 
it is no longer possible to contend that 
applications of this class are not under the 
provisions of the Civil Procedure Code. . 

Some of the results of the decisions of 
the Judicial Committee referred to above 
may thus he summed up : — The prelimi- 
nary decree or decree nisi passed under 
sec. 88 of the Transfer of Property Act is 
executable : in order to obtain the order 
absolute under sec. 89 steps have to be 
taken in execution ; and to such an appli- 
cation Art. 182 or Art. 183 will apply as 
the decree happens to be of a Mofu6.sil 
Court or of the Original Side of the High 
Court [Httssam v. (29)]. Tte re- 

sult attained by the transference of the 
provisions of the Transfer of Property 
Act relating to suits on mortgages into Or. 
34 of the Civil Procedure Code, 1^08, and 
the amendments made by requiring a de- 
cree for sale. to be passed in Or. 34, r. 5 
(2) instead of an order absolute for Sale in 

(28) 28 a t. J. 66(1916). 

^) 1. L. B, 89 Mad. 644 (1916). 
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sec. 89 and the distinction made in the 
explanation to the definition of “ decree” 
as contained in fee. 2 as between a preli- 
minary and a fint^ecree has been to make, 
in the case of a Mofnssil decree, Art. 181 
applicable instead of Art. 182, to an appli- 
cation for a decree for sale under Or. 34, 
T. 6 (2), C. P. C. ; such an application 
being an application in the suit for a final 
decree and not an application for execu- 
tion [^Gajadhar Singh v. Kishan Jiwan Lai 
(16)]. 

Similar conflict existed as to the period 
of limitation, if any, for a decree for the 
balance under sec. 90 of the Transfer of 
Property Act. In Allahabad the view was 
laken that an application to obtain a de- 
cree under sec. 90 cannot by any strain- 
ing of language be considered to be an 
application for the execution of a decree 
qnder sec. 88 ; that it is an application for 
a subsidiary decree, that it i.s undoubtedly 
an application in execution proceedin'is 
but is not an application for the execution 
of the principal decree, and that Art. 178 
of the Limitation Act of 1877 applied to 
it; Bam Sarup v, Ghaurani (13) and the 
cases cited in the judgment in that case. 
In Muhammad Iltifat Hossain v. Alimun- 
nissa (7), it has been held that an applica- 
Hon under Or. 34, r. 6, C. P. C., is not 
one for the execution of the original de- 
cree for sale but is an application in the 
original suit for a new decree. This 
Court in the case of Bahmat Karim v. 
'Ahdiil Karim (30) held that that article 
was not applicable as the application was 
not under the Civil Procedure Code. In 
the case of Biswambhar Shaha v. Bam 

Sundar Kaibarfa (11, winch was a case de- 

« 

(1) 1. L. R. 42 Cal. 294 (1914), 

(7) I. L. R, 40 All. 651 (1918), 

(13) 1. L, B. 21 All. 453 (1899). 

(16) T. L. R. 39 All. 641 (19171, 

(SO) I. L. R. 84 Cal. 672 (1007) 


cided undier the Code of 1908, it was con- 
tended that the decision in the case of 
Bahamat Kavim v. Abdul Karim (30) could 
no longer be regarded as good in view of. 
the transference of. the provisions relating 
to mortgage suits from the Transfer of 
Property Act to the Civil Procedure Code 
in 1908. This contention was overruled 
on the authority of certain observations 
contained in the decision of Madhab Moni 
Dasi v. Pamela Lambert (31). In that 
case it was laid down that previous to the 
passing of the Limitation Act (IX of 
1908) andi the Civil Procedure Code (V of 
1908) there was no rule of limitation ap- 
plicable to an application for order abso- 
lute of a decree nisi made under sec. 86 of 
the Transfer of Property Act (IV of 1882) 
that the Limitation Act (IX of 1908) does 
not profess to provide for all kinds of ap- 
))lications whatsoever, that it does not 
apply io an applicalion to a Court to db 
u hat the Court has no discretion to refuse 
and lhat it is not applicable to an applica- 
tion to the Court to terminate a pending 
proceeding the final order in which had 
been po.stponed for the benefit of the De- 
fendant or the convenience of the Court. 
As regards these propositions it may be 
observed that the reasons that were given 
by the learned Judges as to why the Limi- 
tation .Act (TX of 1908) should not be 
taken as applying to an aj^plication of this 
nature, can no longer he regarded as sound 
in the view that ha.s been taken of an ap- 
plicalion under sec. 89 as mentioned 
above, with regard to which it used to be 
held upon similar reasons at one time 
that no period of limitation was applicable. 
The judgment in the case after expressly 
.stating that it was not necessary to decide 
whether the Civil Procedure Cbde and 

(80) 1. L, R. 34 Cal. 672 (1907). 

(81) I. h. R. 87 Oal. 790i ajc. 16 0. Wi N. 987 

(1910). ... . 
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Lijnitatiun Act of 1908 applied to the oaBe 
or not, went on to lay down that Art. 181 
of the Limitation Act of 1908 tlid not 
' govern an application for order absolute 
under Or. 34, r. 3 of the Civil Procedure 
Code of 1908. This part* of the decision 
therefore was clearly obiter. The learned 
Judges who decided the case of Hiswarn- 
hhar Shaha y. Hatn Sundar Kaibarta (1) 
were of opinion that what had been held 
in Madhab Moni Dasts case (31) to apply 
to Or. 34, r. 3 was also applicable to Or. 
34, r. 6 as both the cases were strictly 
parallel and the rule of law and justice 
which was the ratio decidendi applied 
equally to both the cases. The decisions 
in the case of Biswambhar Shaha v. Ram 
Sundar Kaibarta (1) is founded upon the 
observations in Madhab Moni Basis case 
(31) to which I have already referred and 
which for the reasons I have given can- 
not now be regarded as sound. 

Thus then we arrive at the conclusion 
that it is no longer possible to contend 
that there is no period of limitation for an 
application under Or. 34, r. G just in the 
same way as it cannot be contended that 
there is none for an application under Or. 
34, r. 6 (2). The application is governed 
by the Limitation Act ; and sec. 18 of the 
Civil Procedm*e Code not applying to it, 
Art. 181 would apply unless some other 
article applies. 

Sir Benode Mitter appearing for the Ap- 
pellant conceded that he was unable to 
contend that there was no |)eriud of limi- 
tation in respect of an application lor a 
decree under Or. 34, r. G. He liuwever 
contended that Art. 181 was not applicable, 
because Art. 183 applied to the case. 

The question referred to us is not whe- 
ther the decision in Biswambhar Shaha s 

• a) 1. L. 42 Cal. 294 (1914). 

(31) J. b. 87 Cal. 793 : a. c. 16 C W. N. 337 
U910y. 


case (l),,in so far as it decides that'ihei;^ 
is no period of limitation . for such an ap- 
plication, is right. If tiiai was the ques- 
tion we might have, aJlswered it without 
any further discussion. The question is 
whether that decision is right in so far as 
it says that Art. 181 does not apply. To 
decide this (juestion we must go further 
anil decide wheiher Art. 183 applies or 
not; for sec. 48, C. P. C., admittedly not 
applying, we must find that no other 
aiticle apjjlies, nnd Art. 183 is said to be 
tile only article which applies. 

Art. 183 runs thus: — “ To enforce a 
judgment, decree or order of any Court es- 
tablished by Iloyal Charier in the exercise 
of its Ordinary Original Civil Jurisdiction 
or an order of His Majesty in Council.*’ 

To attract the operation of this article 
there must be a judgment, decree or order 
capable of being enforced ; and the real 
question therefore is whether an applica- 
tion for a decree under Or. 34, r. 6 is one 
for enforcing the preliminary decree pass- 
ed under Or. 34, r. 4. It is contended 
that the relation between a decree under 
r. 4 and one under r. 5 (2) is the same as 
between a decree under the former rule 
and one under r. 0, and it is urged that 
if an application for a decree under r. 5 
(2) may be regarded as one for enforce- 
ment of the judgment or decree under r. 4, 
as it must be in \iew' of the decision in 
Andook Chand Pur ruck v. Surat Chandra 
Milker ji ll) allirmed by the Judicyil Com- 
mittee in Miinna Lai Barrack v. Sarat 
Chandra Mtikcrji (5), an api)licutiou for 
a decree under J-. G must also be similarly 
regarded. It is uJged tljat if there is no 
liberty reseiwed in I he prelimiiicA'y decree 
for applying fur a decree lor the balance, 

(4) 1. L. R. 38 Cal. 913 ; 6. c. 16 0. W. I5r. 49 

. . (I9U). 

(5) L. E. 42LA.88: 8. o. 1. L. R. Cal. 

776 1 19 C. W. N. 601 (1914). 
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that relief must be treated as having been 
refused and would be barred in view of 
sec. 11, Expl. 5 of the Code; and that 
therefore when mortgagee makes the 
application for a c^cree under r. 6 he exer- 
cises the liberty granted to him by the 
judgment or decree previously passed and 
is therefore enforcing the same. 

Now^ we are not concerned in the pre 
sent case with a decree of the character 
that was before the Judicial Committee — a 
combined decree not following the forms 
in the Appendix in the first schedule to 
the Code in the case of Mmst. Jeuna Bahu 
V. Bai Parmvshwar Narayan Mahth<i (6) 
and we are not in the present case concern- 
ed \Aith those considerations which mav 
perhaps arise in the case of such combined 
decree. 'Phe relevant jiassage in the dv- 
cree before us runs in these words : — “ And 
it is further ordered and decreed with a 
like consent that if the money to arise by 
such sale shall not be sufilicient for the 
payment in full of the amounts paya.ble to 
the Plaintiff and the Defendant Hariy 
Jones under this decree the Plaintiff or 
the Defendant Harry Jones as the case 
may be shall be at liberty to apply for n 
personal decree for the amount of the 
balance." Now the forms prescribed in 
the xVppendix D of the First Schedule of 
the Civil Procedure ( ode for a preliminaiy 
decree for sale and a decree for balance arc 
respectively Forms N^os. 4 and 11. 

Form No. 4 runs thus : — ^It is hereby 
declared that the amount due to the Plain- 
tiff' on account of principal, interest and 
costs calculated up to the day 

of 19 is rupees and that 

such amount shall carry interest at the 
rate of ‘ per cent, per annum — until 

realizatioj), and it is decreed as follows : — 

(1) That if tl)e Defendant ])ays into 

(6) L. R. 46 1. A. 294 ; e. c. L L. R, 4? Oal. 

370; 28 C, W, N. 490 (1918). 


Court the amount so declared due on or 
before the said day of 19 , the 

Plaintiff shall deliver up to the Defend- 
ant, or to such person as he appoints, all 
documents in his possession or power re- 
lating to the jportgaged property, and 
shall, if so required, re-transfer the pro^ 
perty to the Defendant free from the mort- 
gage and from all incumbrances created 
by the Plaintiff or any person claiming 
under him (where the Plaintiff claims by 
derived title add “ oj‘ by those under whom 
he claims (Where the Plaintiff is in 
{xissession add “ and shall put the Defen- 
dant in possession of the property *’). 

(•J) 1’hat if such payment is not made 
on or before the said day of 

19 , the mortgaged j>roperty or a suffi- 

cient pai t thereof be sold and that the pro- 
ceeds of the sale (after defraying thereout 
the ex{)enses of the sale) be paid into 
^'ourt and ap])]ied in payment of what is 
declared due to the Plaintiff as aforesaid 
together with subsequent interest and sub- 
sequent cost, and that the balance if any 
be paid to the Defendant. 

(3) That if thfc net proceeds of the sale 
are insufficient to jiay such amount and 
such subsequent interest and costs in full, 
the Plaintiff sliall be at liberty to apply for 
a personal decree for the amount of the 
balance. 

Form No. 11 runs thus : — Whereas 
the net proceeds of the sale held under 
the final decree for sale passed in thi^; 
suit on the day of 19 , and 

now in Court to the credit of this suit, 
amount to Rs. Y and there is now due to 
the Plaintiff the sum of Rs. X interest 
thereon at tl)e rate of 6 per cent, per 
annum from the day of 19 , 

to this day, and also the sum of Rs. for 
his costs of this suit subsequent to the 
decree, making a balance due to ibe Plain- 
tiff of .Rs. Z. And whereas it appears to 
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Kable for the said balance. 

It is hereby declared as follows : — 

(1) That the said sum of Rs. Y be 
(laid out of Court to the Plaintiff. 

(2) That the Defendant do pay to the 
Plaintiff the said sum *of Rs. Z with 
interest thereon at the rate of 6 ])er cent, 
per annum from this day to the date of 
realization of the said sum. 

It is clear from these forms as well as 
the IT. 4, 5 and 6 of Oi*. 34 Ibat the decree 
passed under r, 4 <lirects that in default 
of the Defendant paying in yccoidance 
with the decree ineuUoned in els. ih) 
01 (c) of r. 2 the Court shall puss a tlecret* 
for sale and also directing thut in detault 
of the Defendant paying as incntior»e(' 
therein, the mortgaged properly or a sufti- 
cienl part thereof be sold and the direc- 
tion thus given takes effect on the haiipen- 
ing of the contingency, and when the cori- 
tiugency hiippens it is obligatory on the 
Court to pass a decree under r. 5 (2). 
Under a decree passed under r. 1 a liberty 
is also reserved to the riaintift to apply 
for a decree under r. 6. ' \\'hen such an 
application is made the question whether 
such a decree should or should not be 
passed has to be decided. It is not as if 
the latter decree has to be passed as a 
matter of course : it has to be found that 
the nett proceeds of the sale held under 
the decree under r, 5 are insufficient and 
that the balance is legally recoverable : 
and this may give rise to such questions 
as to whether the mortgagor is under a per- 
sonal liability or w hether the mortgagee 
is not precluded by the ieruis of the mort- 
gage from realizing his dues otherwise 
than out of the property sold or whether 
the right to enforce such liability lias been 
extiiiguislied by the statute of limitaliouK 
at the time the suit was instituted. The 
relations therefore as between decrees 


tween decrees under the former rule and 
under r. 6 are fundament ally different. 
In one case it is an e^orcement of the 
decree o]‘ the judgment previously passed, 
and in the other case though the mort- 
gagee comes under the decree to avail of 
a liberty, he seeks to obtain somethiiii^ 
which the jaevious decree did not give 
him. He comes to enforce a right or seek 
a relief which he had independently of the 
previous decree. He come.y under the pre- 
vious decree only in the sense that the 
right 01 relief has been put off by it until 
the happening of ceriain events. Seek- 
ing to avail of a libeity 1oj‘ applying for a 
i*eliel is dillcreiit from enfoi’cing a judg- 
ment or dec lee ; the judgment or decree 
not having granted (be relief but only the 
libeity to apply for it. 

As regards the contention that the right 
is created by the decree because in the 
absence of a liberty reserveil thereby the 
right to make an axiplication for a tlieci*ee 
under r. 6 is lost to the inoiiigagee, there 
is authority for the proposition that the 
Court cannot refuse an order under this 
rule simply because no provision is made 
for it in a decree for sale : Sonatayi v. Ali 
(32; and Mushaheb v. Inayetullah (12). 
Those cases were decided when Exp. Ill 
to sec. 13 of the Civil Procedure Code of 
1882, corresponding to Exp. V of sec. 11 
of the present Code was in force. This 
explanation in uiy opinion does not stand 
in the way, for the proper time foi- grant- 
ing the relief according to the rules is only 
after the conditions requisite for a decree 
under r. 6 comes into being. The posi- 
tion of course would be different if the 
issue lias been considered and granted or 
refused at the time of the first decree. 
For these rea^^ons 1 am of opinion that the 

(12) 1. L. B. 14 AIL 5X3 (1892). 

82) 1. L. B. 16 Cal. 423 (1887>. 
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application is not one for enforcing a dp- 
eree or judgineiit' or order and is not 
governed! by Art. 183. 

That being so,^n luy opinion, Art. 181 
must apply to such an application; an<l 
in 80 far as the case of Biswawbhwr Sh^aha 
V. Ram Sundar Kaibarta (1) decided that 
it did not, it was not rightly decided. 

Sanderson, C. J. — The result is that 
in pursuance of the ‘provieions of r. 2. 
Chap. VIT of the High Court Eules, up 
return the case with an expression of oui 
opinion upon the (wint of law referred to 
the Full Bench, for final adjudication by 
the Division (lourt which referred it. 

The Appellant must pay to the BeBj>on- 
dent her costs of this Eeference. 

Mesxrs. Chatter jca d. Co., Solicitors for 
the Appellant. 

Messrs. Leslie d Hinds, Solicitors for 
the Ee8|X)ndent. 

P. D. 

[CRIMINAL REVISIOMAL JURISDICTION.! 

Bbfb. Nos. 190 and 191 or 1924 
WITH 

Rev. No. 865 or 1924. 

SOHBAWARDY, J. 

Muebrji, J. 

1924, The Eino-Empebob 

Heard, v. 

24, October. Abdub Rahim and ors. 
Judgment, 

3, November. , 

Conmitmmt, quashitig of, at the instance of the 
Crown, on<he ground of non-comj^iance with sec. 
S60, Criminal Procedure Code ( Act V of 1898)— 
Objection by accused to qvmhing of commitment amd 
hddiug de nevo trial — Proper order in the droum- 
stances of the case to cure the defed in procedure. 

Where \he trial of the accused persons 
was commenced before the Assistant 
Sessions Judge and a large number of 
witnesses were examined but the provi- 

(1) l. L. a 42 Oal. 204 (1914). 


sion of sec. 360 was not complied with in 
respect of the depositions .of the majority 
of the witnesses and the Sessions Judge 
on the application of the Public Prosecu- 
tor transferred the case to his own file and 
made a refereyce to the High Court re- 
commending the quashing of the com- 
mitment and the holding of a fresh en- 
quiry and the accused persons who ap- 
peared in the High Court objected to the 
reference being accepted : 

Held! (on a. consideration of thp circuin- 
;.tances)— 77ittt the commitment should 
not he quashed at the instance of the 
(■rown and a de novo enquiry ordered, but 
that the case should be sent back to the 
file of the .issistant Sessions Judge where 
the witnesses whose depositions were not 
read over to them in the presence of the 
accused would be re-callcd and the provi- 
sion of sec. 360 complied with. 

These were Eefereuces from tlie District 
and Sessions Judge of Sylhet (Mr. B. N. 
Eau), dated the 12th September 1924, re- 
commending that the orders of the Extra 
.issistant Commissioner of Sylhet (Mr. B. 
Iv. Eay Dastidarl, dated the 2l8t January 
1924 and 22nd February 1924, respectively, 
committing the accused in the above two 
cases to take their trial in the Court of 
Sessions, be quashed in accordance with 
sec. 216, Cr. P. C., for the reasons set 
forth in the Reference. 

The Reference was as follows : — 

These two cases, which are mutuallv 
connected and are being tried together, 
were committed to Sessions separately, one 
on 21st January 1924 and the other on 
22nd February 1924. During the commit- 
ment inquiries, over 300 witnesses were 
examined. Both cases were made over 
to the Assistant Sessions Judge, Sylhet, 
for disposal on 2iid June 1924. After the ' 
examination of 102 witnesses had been 
concluded in the .Bessions <^uft,' there - 
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came oat the ruling in Hira Lai Chose 
The King-EmjferoT (1), according to 
wbicb non-oompliance with strict provi- 
sions of sec. 360, Cr. P. C., is ani illegality 
entirely vitiating the proceedings. It 
appears now that neither daring the com- 
mitment inquiries nor during the exa- 
mination of the aforesaid 102 witnesses in 
the Court of the learned Assistant Sessions 
Judge were the depositions readi over in 
the presence of the accused in the man- 
ner provided in sec. 360, Cr. P. C. I 
have accordingly withdrawn this case to 
my own file under sec. 528 (1). Cr. P. C., 
and am making this Eeference. 

It would not be impossible, although it 
might be inconvenient, to commence the 
whole trial anew : but even this would 
not cure the defect in the commitment 
proceedings. The committing t!ourt states 
that “ the depositions of the witnesses 
were read over and explained to them, but 
not in the presence of all the accused or 
their j)leader.'’ Tn the circumstances, it 
would appear that there were no materials 
upon which the Magistrate could legally 
commit the accused to Sessions and the 
commitments made were bad in law. I 
accordingly recommend that they may be 
quashed in accordance with sec. 215, Cr. 
P. C. 

As the accused in these two cases have 
been in custody for a long time, and as 
there are many other commitments in this 
District of a similar nature, which cannot 
well be proceeded with until the legal 
point now raised is decided, I request that 
this Eeference may be treated as urgent. 

Bahu Birendra Kumar Dc for the 
Accused, 

Bahu Manindra Kumar Bose for the 

Crown. 


f r 

The Judgment of tbe Court wab as 
follows : — 

These are two Eeferences made by the 
Sessions Judge of Sylhet recommending 
that two commitments ffy which 44 and 8 
accused persons respectively were com- 
mitted to the Court of Sessions for trial 
under secs. 120B, 489A’, 489B, 489C and 
489D of the Indian Penal Code be quash- 
ed and a fresh enquiry preliminary to 
commitment ordered on the groundl that 
the provisions of sec. 360, Cr. P. C., were 
not complied with in the enquiries that 
w'ere held. 

It appears that after the I'espective com- 
mitments in which altogether over 300 
witnesses were examined, the two 
cases were made over to the Assistant 
Sessions Judge and on trial being com- 
menced by him, 102 witnesses for the 
prosecution were examined but the provi- 
sions of sec. .360, Cr. P. C., were not com- 
plied with in respect of any 'of them; that 
thereafter the attention of the learned 
Assistant Sessions Judge being drawn to 
the decision of this Court in the case of 
Hira Lai Ghose v. The King-Emperor (1), 
the procedure of complying with the said 
provisions was adopted in respect of pro- 
secution witnesses who were thence for- 
ward examined, and in this way about 38 
more prosecution witnesses were examin- 
ed and their depositions were duly record- 
ed in accordance with the said provisions. 

These Eeferences have been made by 
the learned Session.^ Judge on the basis 
of a petition filed by the Public Prosecutor 
before him by which the Public Prosecutor 
prayed! for an withdrawal of the case to 
his own file from that of the Assistant 
Sessions Judge on various groftnds, and 
for obtaining an order for a de novo trial. 
The learned Judge withdlrew the case to 
bis own file, purporting to act under sec. 

(1) 29 0, W. N. 908 (1984). 


(1) 88 0. W. H. 966 (1984). 
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528 (I), Cr. P. C.. and then made thesc- 
References under the provisions of see 
438, Cr. P. C 

43 out of the perused persons have ap- 
peared before us ; and they have filed a 
l^etition prayin^j that the References he 
rejected and that the case be re-transfer- 
red back to the file of the Assistant 
Sessions Judge for the trial to be proceed- 
ed with in his Court. They have 
challenged the hona fidex of the course 
adopted' by the Public Prosecutor. 

We have looked into all the relevant 
papers and Ijave heard the learned vakil 
appearing on behalf of the accused person^ 
who have entered appearance in these 
References and also the learned vakil on 
behalf of the Ciown. 

Now, in the case of Him TmI Ghnnc v. 
The King-Kmperor (1), it has been clearh 
pointed out by this Court that the provi- 
sions of sec. 860, Cr. P. (’., were enacted 
for the l)ene(it of the witnesses as also for 
that of the accu.sed persons. There is no 
question here so far as any of the witnesses 
are concerned and the accused pei'sons do 
not complain of any inaccuracy in the com- 
mitment record. The trial has com- 
menced, and any application by the accus- 
ed persons for setting aside the commit- 
ment on the ground of non-compliance 
with the provisions of sec. 360, Cr. P. C.. 
during the enquiry preliminary to commit- 
ment, apart from the fact that it has not 
yet been made by them, will not be of 
any avajj if made hereafter. In fact those 
of the accused who have appeared before 
us, do, as we have said, strongly oppose 
the quashing of the commitment. Ques- 
tions no doubt may arise as to the admis- 
sibility erf the depositions if they are 
sought to be put in under sec. 288, Qt, P. 
C, , but such difficulties may perhifM be 
avoided. In any event we do not any 
(1) 28 0. W. 11,968(19?*). 


ueason why at the instance of the Crown 
we should quash the commitments and 
direef a Ae. novo enquiry to he held, seeing 
thal even in the i)etitioii which was filed 
by the Public Prosecutor about a month 
after the nilin^ aforesaid was published, 
it was not suggested thal that course 
should be adopted, but only that a de novo 
trial should be held on the commitments 
already made. Then there is the fact 
which stares us in the face that most, if 
not all. of the accused persons ai’e in hajat, 
and some of them have been in hajat for 
about a year and a Ixalf or so. Having re- 
gard to all these matters, even if the 
Crown anticipates any difficulty in the 
matter of using the depositions recorded 
by the committing Magistrate, of which 
however we can .see nothing at present, 
we decline to subject the accused iiersons 
to the harassment of a fresh commitment 
enquiry. 

We have considered the matter carefully 
in .all its bearings, and we think we shall 
not be justified in accepting these Refer- 
ences in their entirety. Our order is that 
the cases be re-trtansf erred to the file of the 
Assistant Sessions Judge in whose file it 
was, that he do re-call the witnesses in 
respect of whom the provisions of sec. 360. 
Cr. P. C., were not complied with and 
take steps to comply with those provisions 
so far as these witnesses are concerned and 
then proceed with and finish the trial in 
accordance with law. 

The References are accepted in part 
only. 

S. C. M. 
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(CRIHINAL REVISIONAL JORISOICTIOM.] 
Full Bench Reference 

No. 1 or 1925 


Cit. Bef. No. 7 OF 1925. 


WlLUBLET, J. I CnrUDRA 

G.MVB. J. jj 

Cuming, J. w * 

Sab .«.«’■ BaciTi, 

2nd larty. 

8, April. ; * ^ 

Criminal Procedure Code (Act V of 1898), see, 
SOOf if applicable to a proceeding under sec 145 — 
Party to such proceeding^ if an “ accused ” 

Held by a uiiajority of tlic Bench— 
That the provisions of see. rWO, Cr. P. 
do apply to proceedings under see. i /o, 
Cr. P. C., to this extent at least that as the 
evidenea of eaeh tcif}iess is eo)npleted it 
must be read over to him. The parties to 
a proceeding under see, i/-;, Cr. P. C., 
are not “ accused ” a}id their attendance 
at the reading over is not ttceessary. 

This was a Beference to a I'nll Bench 
by Banton and Mnkerji, »)J. 

Tlie Order of Beference nnus jis fol- 
lows : — 

This is a Beference made niuler si'c. 
4d8’, Or. \\ by the Second Additional 
Sessions Jud^e of Dacca, recommending 
that an order made iiiider sec. Tin, cl. ( D, 
■(h\ P. ill favour of the lirst jiarty to 
proceediuns under tliat section may be set 
aside on the ground that in reconlin*^- the 
evidence of the witnesses \^ho were exa- 
mined in those proceedings the mandatory 
provisions of sec. 360, Cr. P. C., were not 
observed by the Court holding the enquiry. 
The second .party in their a])plication for 
revision alleged in ground No. 3^ 


• The gpround was as fallows For that tlio learn- 
ed Magistrate not having followed ilie jirocedui-e laid 
down in sec. 360, Cr. P. C , regarding the mode of 
i'ocordiiig the depositions of witnesses, the trial is 
•‘Hd in law and liable to be set aside. 


thereol that the said jirovisions were not 
^observed, and the learned Judge was satis- 
fied on an examination of ihe record, that 
the said ground appeared prinul facie U> 
be W'ell-founded and lie thoveupon called 
for a rei)ort from the I>eputy iSlaglstrati^ 
W’lio held the enquiry. The learned 
Deputy Magistrate then submitted a ri^pon 
in which he did not state that the provi- 
sions were comjdied' with, but stated that 
the procedure in a t'ase under sec. 115, Cr. 
P. C., is that of a summons case and that 
the provisions of sec. 860, Cr. P. G., are 
not applicable to sui*h a case. 

The question iherefore which arises is 
whether the jmn isions of sec. 860, Cr. P. 
C., are apjilicahle to an cn([uiry ludil under 
sec. 115, Cr. V. C. 

7^here is a clear conflict of judicial opi- 
nion, .so far as this (jU(\stion is coiuu'rned. 
A Division Bench of this (!oiirl in Crimi- 
nal Bevision Cas(‘ No. 580 of lOiit 
hnniiir \. JUili (iO | decid- 
ed on the I'itli September 10^1, tliat see. 
860, Cr. P. C., is applicable to proceed- 
ings under sec. 1 15, Cr. ('. This is tlie 
decision on the stnmgtii of wbicli the 
learned dudgi^ has made the BelVrtmct' in 
the ])ivsent (‘as»\ Another Division Beneh 
of this (.‘ourl in Cnminal Bevision Case 
No. 060 of lO'i l decided on llie ‘iOlh Nov- 
ember J0*-!1, also held tJiat (be said ])io- 
visions do ajiply to these proceodiugtj. 
One of us was a parlv t«) both these deci- 
sions. Dn the other hand, in (hiiiiiii;il 
Bevision Case No. 006 of 10*21 \Ishajt 
Chandra v. Jlridoy Kiishna (b)] tbej'e vvas 
a difference of opinion on tin’s questioh 
between two learned Jiidgt‘s, one of wlioiu 
was a lairt y to the decision in Criminal 
Revision (Aise No. 589 of 1924 mentioned 
.above. This iiiattiu', on such diffevience of 
opinion, was referred to another learned 
.Judge under the provisioiiB of sec. J20, 

(a) Roported 29 C. W. N* 474 (1924). 

(h) Reported 29 C. W. N. 476 (1925). 
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Or. P. C., who on the 11th February 1924, 
held that the provisions of sec. 360, Cr. 
P. C., are not applicable to proceedings 
under sec. 145,, Cr. P. C. The learned 
Judge was of opinion that it was a point 
which should be laid before a Full Bench 
for decision, but felt that as he did not 
constitute a Division Bench he Had no 
option but to decide the matter himself. 

The question is of general importance 
and, in our opinion, calls for immediate 
decision. 

We must necessarily differ from one or 
other of the views taken in the decisions 
we have mentioned. We accordingly re- 
fer the case to a Full Bench under r. 5 of 
Chap. VII of the High Court Rules, Ap- 
pellate Side. 

Bahu Dwijendra Krishna Dull on be- 
half of the 2nd party. — The provision (4 
sec. 360, Cr. P. C., w-as not merely for the 
benefit of accused persons but for wit- 
nesses as well and as such their Lordships 
would have to decide the point with refoi- 
ence to both the accused and witnesses. 
Similar provisions were also found in 
the Code of Civil Procedure (Or. 18, rr. 5 
and 6). Parties to .a proceeding under 
sec. 146, Cr. P. C., were accused persons 
for the purpose of sec. 360, Cr. P. C. , be- 
cause that was the only section in the 
Criminal Procedure Code, which required 
the reading over of deposition to a witness 
in open Court, when the same was record- 
ed in extenso, under secs. 356 and 357, Cr. 
P. 0. Reference was then made to the 
case of Hira Led Ghose v. The King-Em- 
peror (3), where, upon a review of all the 
cases on the point, his Lordship Mr. 
Justice Manmatha Nath Mukerji held 
that the provision of the said sec. 360, Cr. 
P. C., w'as for the benefit of the accused 
persons and the witnesses and that non* 

18) I. L. R. 62 Cal. 169: t. C. 28 0. W, N, 
908 (1924). 


^compliance with the same would vitiate 
the whole trial or enquiry. Cites the 
cases of Jhojha Singh v. Queen- Empress 
(1) and Queen-Empress v. Mona Puna (2), 
in support of his contention that the accus- 
ed person is one over whom a Criminal 
Court assumes jurisdiction. Even if the 
use of the word ‘ ‘ accused ’ ’ in sec. 360 did 
present any difficulty for its application to a 
case under sec. 145, Cr. P. C., it could be 
easily solved if the above definition of the 
term “ accused ” was accepted and as 
such the parties to a proceeding under sec, 
115, Cr. P. C., were treated as accused 
persons. 

[Mr. Justice Chakra varti observed tha? 
the only question was whether the term 
“ accused ” in sec. 360 was used in a 
limited sense or in the wider sense, and 
reference to the various sections of the 
Code would show that wherever the word 
was used in its limited sense it was used 
as a person “ accused of an offence ” and 
hence in sec. 360, Cr. P. C., the word 
“ accused ” having been used without the 
aforesaid qualifying clause it might be 
inferred that it was used in its wider 
sense.] 

Unless such evidence was read over 
witnesses it would not be admissible in 
subsequent proceedings. 

Emperor v. Jogendra Nath (6), Mohen- 
dra Nath v. Emperor (7), Kamatchinathan 
v. Emperor (8) and Empress v. Mayadeb 
Gossami (9). 

Mr. L. P. E. Pugh (with Bobu PrafuUa 
Chandra ChaJeravarty) for the Ist party in 
reply. — The genesis of sec. 146 was to be 
found in Act IV of 1840 and there was no 

(1) I. L. B. 28 Cal. 498 (1896). 

(2) I. L. R. 16 Bom. 661 (1892). 

(6) I. L. B. 42 C-1. 240 (1914). 

(7) 12 O. W. N. 846 (1908). 

(8) I. L. B. 28 Mad. 8^8 (1904). 

(9) I, L. B. 6 Oal. 762 (1881). 
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trace of such a mythical person as anf 
‘‘ accused ” in the statute. The proceed- 
ing in its nature was a preliminary enquiry 
8.nd in effect decided who was to be the 
Plaintiff and who the Defendant in the 
inevitable civil suit. If the* evidence was 
to be read over to witnesses it would involve 
heavy expenditure of money and waste of 
public time over a mythical accused. 
There was no person in a proceeding 
under sec. 145, Cr. P. C., who could be 
called an accused person. There was no 
power in the Court to compel any of the 
parties to be present in Court, and it 
could not be said that a person who need 
not be there and was there was an ac- 
cused person. 

A private person who set the law 
in motion — really a complainant in such 
a proceeding — finding that his own evi- 
dence of iKissession was weak and that of 
the other party strong, by absenting him- 
self from the enquiry towards the close 
of the evidence might make the whole 
enquiry infructuous, as evidence could 
not be read over to other witnes.ses in his 
presence. The real complainant would 
convert himself into an accused person and 
reduce the Court into impotence and the 
proceeding to a nullity. 

The Judgment of the Court was as 
follows : — 

Walmsley, J. — The question referred is 
whether the provisions of sec. 360, Crimi- 
nal Procedure Code, are applicable to an 
enquiry under sec. 145, Criminal Procedure 
Code. The difficulty arises from the re- 
quirement that the deposition of each wit- 
ness should be read over to him in the 
presence of the accused, if in attendance, 
or of his pleader, if he appears by pleader, 
and the question for our decision becomes 
uotbing more than this, viz., whether per- 
sons against whom proceedings under sec. 


146, Criminal Procedure Code, have been 
initiated are accused within the meaning 
of section 360, Criminal Procedure Code. 

The word “accused” is one of the words 
that have not been defined in any statute. 
Our attention has been drawn to various 
decisions in which a definition has been 
attempted. For the purpose for which 
those decisions were given, they may he 
accepted as correct ; but I do not think it 
necessary to consider whether the defini- 
tion may be regarded as satisfactory for all 
purposes, for to my mind they have been 
rendered obsolete by the changes intro- 
duced in sec. 310. (Jriminal Procedure 
Code, by Act XVIII of 1923. That section, 
before the amendment, ran ; “Every person 
accused before anv Criminal Court may of 
right be defended by a pleader.” It now 
runs : “ Any person accused of an offence 
before a Criminal Court or against whom 
proceedings are instituted under this (!ode 
ill any such Court may of right be defended 
by a pleader.” The second clause says 
that ” any person against wliom proceed- 
ings are instituted in any such Court under 
SCO. 107, or under Chap. X, Chap. XT, 
Cliap. XII or Chap. XXXVI or under 
see. 552 may offer himself as a witness in 
such proceedings.” The first clause re- 
cognises two classes of persons who may 
be before a Court, those who are accused 
of an offence, and those against whom pro- 
ceedings under the Code are instituted, 
and the second clause emphasises the dis- 
tinction by enacting that many of tlTose of 
the second class may offer themselves .is 
witnesses in such proceedings. In my 
judgment the effect of this amendment is 
to narrow the meaning of the wo);ji “ ac- 
cused ” and to limit it to those who are 
accused of an offence. With all deference 
to those who take a different view I do 
not think that any of the alarming re- 
sults which they picture will follow from 
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attnbiitiny io the word “ accused the 
narrow meanin*.'. As for the Rii^^eslion 
U»at the provisions of sec. I^GO, rriminal 
Procedure Code, will cciiso to apply 1o 
evidence in proceedings under .s("c. 

Ido. C'liininal Pi’oeedure Code, T see no 
difijciilty in reading the first clause of 
see. 3G0 as meaning that the (widence is 
Io !)(' read over Io the ^witness in tlie pre- 
semte of the aecused if there is one, tint 
is to say, m jiroceedings under sec. 1 
(’riininal Prcjccdiirc (’od(\ to c'ach witness 
must he read over llio deposition w'hicli lie 
giv('s, hilt it will not lie necessary that 
eit luu* tlic pai lie's Io the* proce'Oiling or llu ir 
[ileaders sliould be piesent. 

This view' is, I think, in aeeordance with 
the proxisions of tlie law', and it has in its 
favour that it avoids the iinniense practi- 
cal difficulties that might result from the 
otlier view’, and that it does not demand 
in summary proceedings as to possession a 
more, edahorate procedure Ilian is ])rescrihed 
fertile civil jaoeeedings which will finally 
determine (picstions of title. 

]\ry answer io the Iteferenee therefore ih 
that the jiroAisions of sec. 3G(), Criinimil 
Procedure Code, do apply to proceedings 
under sec. 145, (h’iminal Procedure Pod(‘, 
fiubjoct to the qualification that in pro(ved- 
ings under that section there is no accus(*d 
wdiose presence at the reading of the evi- 
dence is necessary. 

(riiKAVEs, fj . — I agree with the judgment 
just (Ulivered by my learned brother Mr. 
diislico Walmslcy and with the reasoning 
on which it is founded and I do not think 
it necessary to deliver a separate judgment. 

Pi MUi;, d. — The question that has been 
refenod to I he Tull I3ench is wdiother the 
jirovisions of sec. 3G0, Criminal Procedure 


under ( hap. XIT, Ciiminal Procedure 
(’ode. 

I would answ’cr the question in the nega- 
tive and hold that sec. 300 has no appli- 
cation whatever to proceedings nncler Cho]). 
XI r, the chapier in which the sec. 145 is 
found. Sec. 3G0 provides that fl) as the 
evidence of each witness taken under sec. 
350 or sec. 357 is completed, it shall bo 
read o\ov to him in the presence of the ac- 
cused or of his picadci* if he appears hy 
pleader and shall, if ncccssarv, he eorrec- 
ted. 

This is llie material poi tion of the section 
wliich we now' have to consider. The 
argumeni whidi has Ix'i'ii put forward to 
us is that the exjiression “accused” in 
I he section includes the “ parties ” re- 
fcirod to in Cha]). Xll and that it is in 
Ihcir presence that the evidence must be 
read over to the witness and further that 
(Well if they cannot he considered as ac- 
cused still so much of the section as re- 
lates to the reading over to the witness 
must be complied with. 

In my opinion the expression “ ac- 
cused '' in sec. 3G0 cannol and does not 
include the parties referred to in Chap. 
XI r, neither does the section contemplate 
that in cases coming under Chap. XII so 
much of the section must be complied with 
as relates to the reading over of the evi- 
dence to the witnesses. 

I shall deal first w ith the contention that 
the expression “ accused ” in sec. 360 in- 
cludes the parties to a proceeding under 
Chan. XII. The learned Vakil has con- 
tended that an accused person is a person 
over whom the Magistrate or other Court 
is exercising jurisdiction and in support of 
this argument he relies on the case of 
Jhojha Singh v. Queen-Empress (1) which 


C(h1o, are applicable (o an enqiury held followed the case of Quccn-Empress v. 
under sec. 1 J5 of the Criminal I^cedure 

Code, or in other w^ords, to proceedings (l) T. L. B. 23 Oal. 401 (1898). 
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Mofia Puna (2). Tliese decisions un-* 
donl)tedly support tho learned Vakil’s con- 
tention, but \Nith grent rospeci to the 
learned Judges, to enrry tlris definit ion to its 
logical conclusion would involve some 
staitling results. Foi* ijisl^^nco, the Court 
clearly exercises jui isdici ion ov(‘r n witness 
lor it issues a siinimons on hi in and if he 
disol)oys can issue* a warrant and ariest 
Jiim and punish him foi* discjbcying the 
suniiiions. This, 1 presume, is (‘xercising 
jurisdictyin (ner him. rio a witness is an 
accused. 

S('c. JJ2 says an aeensed shall not 
r(*nder himself liable to |)unisliuient fur re- 
fusing to answer sneh fpiestions or giving 
false answers to them and further uo oaih 
shall be administered to an accused. 
Therefore no oath t*an be administered to 
a witness and also being an accused he can- 
not be compelled to ansAver any (juestion 
nor can he l)c prosecuted lor givii)g false 
evidence. Yet see. 5 of tho Tmlian Oaths 
Act (X of 1878) provides that oath shall 
be made by the follow ing persons : all w it- 
nesses, that is to say, all persons who may 
lawfully be examined or give or lie re- 
quired to give evidence by or before any 
Court. 

Further, a witness who lefiised to take 
an oath or answ’er any questions may be 
punished under sec. 178 and sec. 179, 
Indian l^enal Code, and he may be pun- 
ished under sec. 198 for giving false evi- 
dence. To lake yet another test, a juror 
is clearly a i)ersoii over w hom the Court 
exercises jurisdiction. He attends in obe- 
dience to a summons, he can he puni.shed 
for neglecting to attend. He is, therefore, 
according to the definition, an accused 
I>erson, so no oath may be administered to 
him. 

Yet sec, 281, Criminal Procedure Code, 
provides that he shall be sw^orn under the 
(2) I. L. R. 10 Bom. 001 (1803). 


Indian Oaths Act. H is not necessary to 
further labour these points. 1 need only* 
sny w'itli great respect lo the learned* 
Judges that I am not pvepured to accept » 
definition which fails on the siruph‘st tests 
being applied to it. The Code itseii' has 
not defined tho expression “ aeciised/’ 
l>ossil)lv heeanso the meaning of the term 
is so w’cll known in its relation to erimi- 
nal law that it requin^s no definition. 

I would define an “ accused ” as a Iver- 
son eharg(*d with an infiingcment of th(‘ 
law for which he is liable if found guilty 
to be punished. Turning now to the 
Code itself, wlii(‘li perhaps is the safest 
guide, in Chap. XTI we never find Ih© 
expression “ accused.” The persons con-- 
cerned are alwaiys nJerred to as parties 
and sec. 115 (7) provides foj* the substitu- 
tion of a party’s legal representative on 
liis death. I am not aware that the legal 
represtmtative of a person accused of any op 
(he offences known to the IVnal Code can 
he substituted for him on bis death. 

Jn other parts of the Code, for 
instance, f’haps. XVIIJ, XIX, XX, 
XXI, XXTI, XX fit, which deal with trials 
and enquiiies preliminary to commitment 
the expression “ accused is always used 
lo denote the person proceeded against. 

Jjot UR, however, for the sake of argu- 
ment, presume that the expression ” ac- 
cused ” in sec. 800 includes the parties to 
a proceeding under sec. 145 and see wJuit 
remarkable results will follov\\ 

]hesumal)ly all the parties v^ould be 
accused and therefore the evidence would 
have lo he read over in the presence of all 
of them. In many cases there are a very 
large mimbor of parties. Still if they were 
present in the Court it might be possible. 

But it must be remembered that the 
parties to a proceeding under sec. 145 need 
not attend nor can they be compelled to 
attend nor if they choose to attend can they 
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be compelled tp remain. How would the 
evidence be read over in the presence of 
those who did not attend? 

Moreover, those who did attend cx)uld 
prevent the evidence of their opponents 
being read over in their presence by at once 
leaving the Court when it was attempted 
to read over the evidence in their presence. 
The result obviously would be that no pro- 
ceedings under sec. 145, could be carried 
ont for each party could render them im- 
possible. Sec. 145 {4} provides that the 
Magistrate shall receive all evidence a-s 
mav be produced and t/ike such further 
evidence as he thinks neces.sary but any 
party could, if sec. 360 applies to the Chap. 
XII, render the taking of any evidence im- 
possible. The Legislature clearly could 
not contemplate such an absurdity and for 
this reason deliberately omitted “ parlies” 
from sec. 360. Attempts have been made 
to argue that the Code makes a distinction 
between accused j^ersons and that the ex- 
pression ” accused ” may be divided into 
two branches, persons accused of an offence 
and any person against whom proceedings 
are instituted under sec. 107 or Chap. X, 
Chaps. XI, XII, XXXVI or sec. 552 and 
reliance had been placed on sec. 340 (1) 
and (3) where these two classes of persons 
are referred to. But this argument will 
not stand the simplest test. In sec. 342 
the expression used is ‘‘ accused ” which 
would presumably include both the 
branches, viz., persons accused of an 
offence and parties to proceedings under 
sec. 145.' No oath shall be administered 
to an accused and therefore no oath can 
he administered to a party to a sec. 145 
proceedings. Yet sec. 340 provides 
that a par^y may offer himself as a wit- 
ness. 

Sec. 6 of the Indian Oaths Act provides 
that an oath shall be administered to wit- 
ness. It is not necessary to elaborate this 


point further. A very little consideration 
will show at once the absurdities into 
which we are led if we accept the expres- 
sion " accused ” in sec. 360 as including 
the parties to a proceeding under Chap. 
XII. I am, therefore, of opinion that the 
expression ‘‘ accused ” as used in sec. 360 
does not include the parties to a proceed- 
ing under Chap. XII. 

It has also been argued that even if the 
expression ‘‘ accused ” as used in sec. 360 
does not include the parties to a proceed- 
ing under Chap. XII, still so much of the 
section must be observed in such proceed- 
ings as relates to the reading over to the 
witness. That is to say, the evidence must 
be read over to the witness. I do not agree 
witli the contention for the simple reason 
that it does not ajjpear to me that the sec- 
tion requires it. 

The line of argument is that the legis- 
lature enacted the section for the protec- 
tion of the witness as well as of the accused 
and secondly that unless the evidence 
is read over the witness cannot be prose- 
cuted for j'erjury. The two arguments it 
will be seen are mutually destructive, for 
obviously if a witness, if the evidence were 
not read over to him, could not be prose- 
cuted for i>erjury he would be far better 
protected than if the evidence was read 
over to him so that if necessary he could 
be prosecuted. It is always dangerous to 
attempt to speculate as to what was or w'as 
not the intention of the legislature in 
enacting any particular section of an Act. 
3'he Judge is liable to attribute to the 
legislature what he himself thinks should 
have been their intention and so twist the 
section to fit in with his own views as to 
what he thinks it ought to mean. Prob- 
ably the safer course is to hold that the 
legislature intended exactly what it says. 
In the present sec. 360 the legislature pro- 
vides that the evidence shall be read over 
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in the presence of the accused. If it con- 
templated that if there wag no accuBed*it 
should still be read over to the witness it 
would have said so. We cannot presume 
that the legislature is ignorant of the pro- 
visions of the Code that it is enacting or 
amending. The next a^'gument is that 
unless the evidence is read over to the wit- 
ness he cannot be prosecuted for perjury. 
I admit I cannot follow this argument. A 
prosecution for giving false evidence is 
based on the statement the person made 
in Court. This can be proved by many 
ways, e.g., by oral evidence or the written 
record of what he said. Sec. 80, Evi- 
dence Act, w'ould still apply to such a 
record even though it bad not been read 
over to the witness if tlie law did not 
provide that it should be read over to 
him. There is no particular virtue to be 
attached to the process of reading over 
the evidence to the witness as any one 
who has bad any practical experience of 
the operation realises. In the High 
Court Sessions trials the evidence is never 
read over and up to a short time ago the 
only record of it was .the Judge’s note. 
Yet I never heard it suggested) that a 
witness who gave false evidence in the 
High Court Sessions could not be prose- 
cuted. Neither is the evidence read over 
to the witness in summons cases or in 
any case tried by a Presidency Magis- 
trate. 

A further argument has been put for- 
ward that sec. 360 comes after sec. 356 
and sec. 357. Sec. 356 deals with the 
manner of recording evidence in enquiries 
under Chaps. XII and XVIII and also in 
trials before the Court of Sessions and 
Magistrates and it is argued that the sec. 
360 refers to the evidence of each witness 
taken under sec. 856 or sec. 357 and as 
the evidence in proceedings under Chap. 
XII are taken under sec. 356 therefore 


sec. 360 must apply to evidence taken in 
proceeding under Chap. XIT. I do not 
think this is correct. 

Sec. 356 is merely more general than 
sec. 360. Sec. 360 refers to one brancli 
of the evidence taken under sec. IloO, «},?., 
in case where there is an accused per- 
son. The reason for tlie distinction is 
clear. These proceedings under Chap. 
XII aio quasi civil proceedings to deter- 
mine who shall be the Plaintiff and who 
the Defendant in the civil suit and to pre- 
vent breaches of the peace. 

No title is decided and no one’s life or 
liberty is in question. They were intend- 
ed to be suininary i)roceeding8 and not 
elaborate civil suits into which they are 
sometimes allowed to be converted. 

I am, therefore, of opinion that sec. 
860, Criminal Procedure Code, has no ap- 
plication to proceedings under Chap. XII, 
Criminal Procedure Code. My learned 
brothers Walmsley and Qfeaves, JJ., are 
of opinion that there should be a ^jaHial 
compliance and the evidence should be 
read over to the witness. Although I am 
unable to agree, at the same time I do so 
far agree with them that if the deposition 
had to be read over the parties not being 
accused are not entitled to bo present uor 
is their presence necessary when the evi- 
dence is read over. 

MuKEBJi, J. — The question which 
arises upon the case referred to us under 
r. 5 of Chap. VII of the High Court Ap- 
pellate Side Rules is whether the provi- 
sions of sec. 360 of the Code of Criminal 
Procedure are applicable to an inquiry 
held under sec. 145, Criminal Procedure 
Code. 

In my judgment in the case of Hira 
Lai Ghose v. Emperor (3) 1 have en- 
deavoured to show that sec. 360, Cr. P. C. , 

(8) I. L. B. 62 Cal. 169 ; b, o, 28 0. W. N. 968 
( 1924 ). 
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is intended not only to protect tlie witness 
but also to safeo[iuu’d the interests of the ac- 
cused, and thiit the failure to obsei-ve ils 
provisions may materially affect the wit- 
ness and may also deprive the accused 
of a very valuable ri^ht which the law se- 
cures for him. The (|ue>stion which 
arises in this Reference is whether these 
salutary provisions were intended to ap- 
ply to an inquiiy held undjer sec. 

Cr. P. C. 

The mode of recording' CA'idcnce in an 
inquiry under sec. ido, C'r. P. Code, i>^ 
prescribed in sec. 350, Cr. V. Code. That 
section exi)rc.ssly lays down that in in- 
quiries under Cdiap. XIT — and sec. 115 
one of the sections in that Chai)ter — the 
evidence of each witness is to be taken 
down in rxtenfio as contra-dibiin^uished 
f?om merely making a substance tliereol 
us prescribed in sec. 355, C-r. J\ (k Sec. 
360, Cr. P. C., provides for the pnxjedurc 
to l)e followed in rc'^ard to the evidence 
recoJxVcd under sec. 356 and makes no 
resers^ation or exception in jespect of 
evidence recorded under that section in 
the case of inquiries under sec. 115, Cr. 
P. C. Prima jade, thcrefujc, sec. 3r>U 
would seem to a|)ply to iiupiiries held 
under sec. .1P5, Cr. Ik (k It is said, 
how'ever, that there is a diliicully in ap- 
jdyin*! sec. 360 to an inquiry under sec. 
115 by reason of the provision Ihexein 
that the readiuf^ over of the de|X>sition to 
the witness should be in the presence of 
the accused, if in attendance, oi\ of his 
pleader, ' if the accused api>ears by a 
pleadier. The objection in substance d 
that the term “ accused ” is not appli- 
cable to a party to a proceeding under 
sec, 115, Cr. P. C. J piopose to deal. with 
-the grouiifls upon which this objeotiou/is 
based.; but before I do so, 1 should like to 
observe that even it it be assumed that 
the objection is wdl-founded, T can see no 


.j BnuiYA. 

appreciable reason wliy so inncli of the 
section should not be held to be applica- 
ble as can }X)ssibly he applied, that is to 
siiy, wliy the evidence when completed 
should not be read over to the witness him- 
self on the footin^»- that there is no accused 
eitJier in atlondance or appearing by 
pleader. 

In sevoial reported decisions to which 
our attention lias been drawm a view has 
been expressed tluit in certain sections of 
the (Criminal Procedure Code the word! 
“ accused ” has been used in its wuder 
bigniiicanee as meaning a person over 
whom a Criminal (’oiirt is exercising 
juriMliction. This view is considered by 
some lo he unsound as then the word 
“ a(*cnsed ” would include a witness or a 
juror, because a Ciiininul Court exercises 
juri.Mliction over witnesses and jurors as 
According to them the word “ ac- 
ensecl wherever it has been used in the 
(.’ode, must he taken to mean a ])ersou 
(‘barged with an infringement of the law^ 
for which, if convicted, he is liable to be 
punished. With all respect to those wdio 
are of this oj>iiiion, 1 do not think that this 
objection needs any serious (consideration, 
as it is (pute clear tliat the kcamed Judges 
used the word “ jurisdiction ” in a sense 
wholly different from what lias beep 
understood by the critics. “ Jurisdie- 
tioa of a Court may have to be con- 
sidered with reference to various matters, 
and its meaning and import varies acc(,)rd- 
ing to the matter with reference to which 
it is considered. For instance, in tlie 
case of a Criminal Court, it exercises 
jurisdiction over a particular local area, in 
i‘es]}ect of certain offences, in cases or pro- 
ceedings of a particular kind, as against 
persons palrties thereto, as regards wit- 
nesses, with regard to jurors or assessors 
or others who may have to assist in tlie 
administration of justice, or in reJatioalto 
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other matters. The conception of juris-' 
diction in each of these instances is funda- 
mentally distinct from that in the other. 
The definition perhaps is not scientific but 
its meaning is quite clear. It means that 
the word is used in its wider sense as 
meaning not merely persons who are ac- 
cused of having committed offences, and 
R’ho are therefore accused persons in the 
narrower sense of the expression, but in- 
cludes also persons against whom some ac- 
cusation cr allegation has been made or 
some information has been received, by 
reason of which the Criminal Court is 
called upon to take action. In its wider 
sense it would include not merely persons 
accused of offences before a (Viminal 
Court but also persons against whom pro- 
ceedings are instituted under the Code of 
Criminal Procedure in any such Court. 

It is said that this wider meaning can- 
not be attributed to the word “ accused ” 
for the following reasons : (?) the word 
‘ ‘ accused ’ ’ does not find a place in Chap. 
XII ; («) there is no machinery for enforc- 
ing the attendance of a person who is a 
party to a proceeding under sec. 146, Cr. 
P. Code, and so there may be cases in 
which ho will neither attend' nor appear 
by a pleader, and a criminal trial or inquiry 
in which the ‘ ‘ accused ’ ’ is absent is an 
anomaly which cannot be permitted ; and 
(m) in a case under sec. 146 the several 
parties will all be in the position of ac- 
cused persons so that the proceeding will 
then be a proceeding with no complainant 
but only accused persons. 

As regards (t), it would appear that the 
expression “ accused person ” does not 
find mention in Chap. VIll as well ; and 
the logical effect of this process of reason- 
ing will be to hold that persons who are 
dealt with under the preventive sections 
in that Chapter are also not accused per- 
sons. This is a view which was propound- 


LJ Bhuita. 

ed by this Court in the almost solitary dcn 
cision in the case of Bcuodv liehari Nath 
V. EmpcTOT (4), the authority of which 
sitting as a member of this Bench I am not 
prepared to accept as binding. Thivt deci- 
sion, in my opinion, does not lav down the 
law correctly. With all respect to the 
learned Judges who decided that case, I 
must say I do not agree with the reasons 
given by them and'the decision is againot 
a consensus of authority the weight of 
which is overwhelming. It certainly 
seems somewhat repugnant to one’s con- 
ception of an accused person to think that 
a person who can be aiTested, detained in 
custody, put on bail, restrained by imposi" 
tion of an order for furnishing security and 
sent to prison in default thereof — a person 
whose liberty may be curtailed or taken 
away in this way — is not an accused per- 
son and therefore not eligible to such 
rights, privileges and protection as an ac 
cused person may have under tlic iJ'^' 
The absence of the word " accused ' n. 
Chap. XII, therefore, in mv opinion, 
affords no criterion. As regards («), in- 
quiries under the Criminal Procedure Code 
and trials held for offences under some 
special laws, in the absence of accused 
persons, are not unknown; they are cri- 
minal inquiries and trials all the same. If 
there is no attendance by the accused or ap- 
pearance by pleader on his behalf that part 
of sec. 360 cannot possibly be observed, 
but that is all that it comes to. This is 
what happens when evidence is recorded 
under sec. 512, Criminal Procedure Code. 
This again is what happens when the trial 
or the inquiry is held in the absence of the 
accused, his attendance being dispensed 
with under sec. 540A, Criminal Procedure 
Code, in a case in which he is represented 
by a pleader ; it should be remembered that 

(4) I. L. a. 60 Cal. 986: i. c. 27 0. W. N. 

090 (1922). 
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in such a case the pleader only represents 
him but he does not appear by the pleader 
as he does under sec. 205, .Criminal Pro* 
oedure Code. As for (Hi), I do not see 
why all the disputing parties should not 
be considered as belonging to the category 
of accused persons ; and after all. it is not 
necessary in a criminal trial or inquiiy 
that there should always be present in the 
proceedings a complainant or somebody 
who is in the position of a complainant; 
for what happens when a Magistrate takes 
cognizance of an offence of his own know - 
ledge or suspicion under cl. (c) of sec. 190. 
Cr. P. Code? These objections, in my opi- 
nion. do not militate against the view that 
the parties under sec. 146, Criminal Pro- 
cedure Code, may be regarded as accused 
persons. 

Another objection which is said to be 
more serious is based upon the provisions 
of sec. 340 as recently amended. It is said 
that a person against whom proceedimts 
under Chap. XII are instituted may now 
offer himself as a wntuess in .such a |iro- 
ceeding and consequently that we shall be 
landed in this position that an accused per- 
son will be competent to be examined as 
a witness and yet no oath shall be admi- 
nistered to him under the law. In my 
opinion no difficulty need be felt on the 
ground that the accused person will have 
to be examined as a witness, for it is not 
a compulsory examination but such ex- 
amination will be held only if the person 
himself offers to be examined as a witness. 
The Legislature simply removed in the 
case of some particular classes of accused 
persons a disability, which ordinarily at- 
taches, to accused persons, and they put 
it in that way in their statement of Ob- 
jects and Beasons for the amendment. 
The accused was at one time not a com- 
petent or compellable witness under the 
English Common Law but the position has 


DOW greatly changed in consequence of n 
series of statutory provisions. The 
Indian Legislature is gradually making an 
advance in that direction. The further ob- 
jection, namely, that in this view, such a 
person will bq a competent witness, if be 
offers himself as one, and yet will not be 
able to be examined on oath, assumes that 
tlie word “ accused ” is used in the same 
sense in all parts of the Code and that it 
is used in the same sense in the Indian 
Oaths Act. For the latter assumption 
there is no foundation ; and as regards the 
former I propose to examine whether it is 
correct to assume that the word is used 
in one and the same sense in all parts of 
the Criminal Procedure Code. 

In the Codes of 1861 and 1871, the word 
“ accused ” and the expressions ” ac- 
cused person,” ” person accused of an 
offence,” “person charged with .an 
offence ” and ” offender ” we,re used with- 
out anything to indicate that any distinc- 
tion was meant. The same was the stale 
of things, though not quite so largely, in 
the Code of 1882. In the Code of 1898 a 
person against whom an order for main- 
tenance was applied for was designated an 
accused person and it was provided that 
he might tender himself as a witness, and 
that in such a case be should be examined 
as such [sec. 488, sub-secs. (7) and (9) of 
Act V of 18981. Act V of 1898 was an 
Act to consolidate and amend the law 
relating to Criminal Procedure. The 
Acts of 1923 were merely amending Acts. 
The policy of the law has to be gathered 
from a study of the Act of 1898 with the aid 
of such light as may be afforded by the 
amendments subsequently made thereto. 
In the face of the provision contained in 
sub-secs. (7) and (9) of sec. 488 of Act V 
of 1898 to which I have just referred it 
caamot possibly be contended that the Le- 
gislature used the expression accused 
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person ” in all parts of the Code in the < 
narrower sense of meaning a person ac- 
cused of an offence. This conclusion is fur- 
ther supported by a consideration of the 
amendments introduced in 1923 in at least 
two places. In sec. 340 the .words in the 
Code of 1898 were “ Every person accused 
before a Criminal Court.’’ They have 
been substituted by the words “ Every 
person accused of an offence before a Cri- 
minal Court or against whom proceedings 
are instituted under this Code in any such 
Court.” This to my mind clearly shows 
that an ” accused person ” is not identi- 
cal with a ” person accused of an offence 
and I can find no reason to hold that the 
word ‘‘ accused,” when it was used in the 
Code of 1898 and where it has retained its 
place after the amendment, may not in- 
clude both the classes of [jorsons men- 
tioned above, unless there is something in 
the context repugnant to that meaning. 
The other instance is still more clear. 
In sec. 436 of the Code of 1898, the words 
“ any accused person who has been dis- 
charged ” have been altered to ” any per- 
son accused of an offence who has been dis- 
charged.” This also in my judgment 
shows that where the word has not been 
altered it is capable of the wider meaning. 
Beference may also be made in this con- 
nection to sec. 499 which applies not 
merely to persons accused of an offence but 
also to those dealt with by Chap. VIII of 
the Code, and the marginal i^ote to that 
section rung as ” Bond of accused and 
sureties.” In the Chapter dealing with 
enquiries in trials relating to offences the 
word ” accused *’ wherever it occurs neces- 
sarily means a persoh accused of an 
offence. In the case of general provisions 
relating to enquiries or tiials, in such of 
them as relate to procedure applicable 'to 
sU proceedings under the Code, the word 
'' aoaiMad,” in mY opinion, is used ia its 


wider significance unless the context sug- 
gests a narrower meaning. I can see no- 
thing in sec. 360 which suggests the nar- 
rower meaning and in my opinion it will 
not be right to restrict the meaning of the 
section in that way. The Code does not de- 
fine the word and the Legislature does not 
say that it is to be taken in the same sense 
wherever it has been used in the Code. 
The word has no w'ell-defined or re- 
cognised meaning in other systems of law', 
the word ‘‘ defendant ” being more often 
used instead of the word ‘‘ accused.” To 
build an argument on a supposed policy on 
the part of the Legislature w'hen really 
there is none and to assume a uniformity 
and on such assumption to atlempt to ex- 
plain away diversity is, in my opinion, 
fallacious. With regard to other matters 
as well dealt wdth by the Code there is 
diversity and it is futile to atlempt to 
evolve a consistent scheme. I have dealt 
with one such instance in the case of Baha* 
dur Molla v. Ismail (5). 

To put the narrower interpretation will 
lead U 9 to absurdities and in a way re- 
volutioi ise the system of Criminal Proce- 
dure. I give a few instances. A part of 
seo. 344 will not apply with the result 
that it will be permissible to remand a 
person in custody against w'hom proceed- 
ings under the preventive sections have 
been taken for any length of time. Bee. 
361 will not apply ; the interpretation of the 
evidence given in a language which the 
person proceeded against does not under- 
stand will not be necessary, and the in- 
quiry held in that manner will be opposed 
to a-U principles of criminal juris^mdence. 
Sec. 362, sub-sec. (2-A) will not, be ap- 
plicable, and no memorandum of the state- 
ment of the person will have to be made 
though the case is an appealable one, and 
the Appellate Court will have to deal with 
TO as O. YT. S . 161 (1»S4>. 
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the appeal not knowing what the Appel- 
lant bad stated in his examination. Sec. 
361 will not apply and there will be no 
provision for recording the examination 
of such a person. A part of sec. 435 will 
not apply, and if such person is in cou- 
linoment, no order for his release could be 
made by the District Magistrate pending 
the examination of the record by him, as 
sec. 498 does not apply to the District 
Magistrate. Sec. 439, sub-sec. (2) will 
not apply and there will be no bar to the 
High Court setting aside an order of dis- 
charge without hearing the party in 
whose favour it has been made as under 
sec. 440 he will not have a right to be 
heard. Sec. 526, sub-secs. (5), (6) and (8) 
will not apply, and it will not be possible 
to make an order for furnishing bond, nor 
will any notice be necessary, and no ad- 
journment of the inquiry will be com- 
pulsory inspite of the notification of an 
intention to move the High Court for 
transfer. Sec. 367, sub-sec. (6), provides 
that an order under sec. 118 or sec. 123, 
sub-sec. (3), shall be deemed a judgment ; 
but sec. 371 will not apply and the paa ty 
dealt with by such an order will not be 
entitled to a copy of it. Sec. 383 will 
have no application, and there will be no 
provision for issuing a warrant for com- 
mitting to jail a person who has failed to 
furnish the bond called for from him under 
the preventive sections. 

I do not see any reason why the limited 
meaning should be attached to the word so 
as to give rise to inconsistencies and diffi- 
culties, some of which will have the effect 
of denying justice and others paralysing 
the administration of it. 

. I ana clearly of opinion, that the word 
“ aocu^d ’ ’ has not been used in libe same' 
sense in all ^mts of the Code. The Code 
deals with procedural law and a Court has 
always inherent power to shape aod mould 


. its procedure in such a way ae may be 
necessary to meet the requirements of each 
particular case or class of cases. In my 
opinion the word "accused ” has been 
used in sec. 360, Criminal Procedure Code, 
in its wider significance and the provisions 
of the section are applicable to a proceed- 
ing held under sec. 145, Criminal Proce- 
dure Code, and the said provisions should, 
if practicable, be applied in their entirety 
to such proceedings. If, however, a party 
or the parties to the proceedings do not 
care to attend or appear by pldader at the 
reading over of the deposition, there is no 
conceivable reason why so much of the 
provisions as it is possible to apply should 
not be complied with. 

In the present case it is not disputed 
that the provisions of sec. 360, Criminal 
I’rocedure Code, were not complied with, 
and the said provision.s being mandatory 
the trial must be held to have been vitia- 
ted. Accordingly, in my opinion, the 
order passed by the learned Magistrate 
should be set aside. 

Chakra VART i, J. — The question referred 
to the Full Bench for decision is stated in 
the Order of Keference in these words : — 
" Whether the provisions of sec. 360, Cri- 
minal Procedure Code, are applicable to an 
enquiry held under sec. 145, Criminal 
Procedure Code.” At the very outset I 
must point out that the question before us 
is not what is the precise meaning of the 
word “ accused ” as used in sec. 360, cl. 
(1) of Crinfinal Procedure Codie. This is 
necessary because it seems to me that any 
answer to the latter question may not 
furnish any definite answer to the question 
we are to decide although it is the use of 
this word in the section which has led to 
the divergence of views on this question. 

Now the Chapter in which see. 360 findb 
its place is Chap. XXV which purpmrts to 
lay down ‘ ‘ The mode of taldpg or leo^' 
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ing Evidence in Inquiries and Trials.” 
The sections which follow are therefore* of 
general application but, an examination of 
these sections will make it clear that some 
of the provisions are of a limited applica- 
tion and that is owing to the use of the 
word ” accused ” which •has not been de- 
fined in the Code. 

I confess I do not see that the Legisla- 
ture by the recent amendment of sec. 340 
of the Code have in any way made the 
position clearer. 

The "word ‘‘ accused ” used in sec. 340 
before amendment was interpreted by this 
High Court and other High Courts to have 
a wider significance than the word has ui 
common parlance in which an accused 
person is understood to be a person accused 
of an otfcnce 2 )unishable under the law . 
To make the ^n'ovisions of sec. 310 of the 
Code aijplicable to the pioceedings under 
Chapts. X, XI, XII, etc., the word ” ac- 
cused ” M'as read in a wider sense. B,y 
the amendment the Legislature have adop- 
ted the view expressed by the High Courts 
and with a view to make their meaning 
clear sec. 340 was amended as follows : — 

Sec. 340. — (1) Any person accused of an 
offence before a Criminal Court or against 
whom proceedings are instituted under this 
Code in any such Court may of right be 
defended by a pleader, 

(2) Any person against whom proceed- 
ings are instituted in any such Court under 
sec. 107, or under Chap. X, Chap. XI, 
Chap. XII or Chap. XXXVI or* under sec. 
552 may offer himself as a witness in such 
proceedings. 

Therefore ‘‘ an accused ” before amend- 
ment was understood to mean ” any per- 
son accused of an offence ’* and also a 
person as party to a proceeding under 
Chaps. X, XI, etc. The Legislature have 
used the word ” accused ” in a number ci 
sections in Chap. XXV after the amend- 


ments but without the qualification by 
adding the words ‘‘of an offence.” Can 
it not, therefore, be understood that ihe 
Legislature left the word to be interpre- 
ted according to the context so ns to mean 
one or the other thing. 

An examination of the sections of this 
Chapter shows that the word as used in 
some of the sections means ‘ ‘ a person ac- 
cused of an offence ” and cannot mean 
anything else. 

The word ‘‘ accused ” in sec. 342, cl. 
(I), is undoubtedly used in its narrower 
sense. I may cite other sections, namely, 
secs. 344, 347, 348, 353, etc., in which the 
same limited sense is intended. But there 
are sections in which the word is used as 
it appears to me, in its wider sense. Sec. 
340, Criminal I’rocedure Code, as amend- 
ed, provides that parties to proceedings 
under the Code, other than those accused 
of an offence, may give evidence in their 
own behalf but not partms under proceed- 
ings held under sec. 110 of the Criminal 
Procedure Code, Sec. 342 (4), Criminal 
Procedui’e Code, jjrovides, as it did before 
amendment, that ‘‘ no oath shall be ad- 
ministered to the accused.” In my opi- 
nion if the word ‘ ‘ accused ’ ’ in this section 
is limited to a person accused of an 
offence, a party to a proceeding who has 
not the benefit of sec. 340 (2) will also lose 
the protection of this section. This could 
hardly be intended. To take other ex- 
amples sec. 366, cl. (2) runs as follows : — 

‘‘ When the evidence of such witness is 
given in English, the Magistrate or Ses- 
sions Judge may take it down in that 
language with his own band, and, unless 
the accused is familiar with EngUsb, or 
the language of the Court is ipngUsb, an 
authenticated translation of such evidence 
m the language of the Court shaU form 
part of the record. ” 

There is no reason to bold why a 
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in a proceeding under Chap. XII shall be 
deprived of the benefit of the proviswn of 
this section. 

Then sec. 861 runs as follows 

•' <1) Whenever any evidence is given in 
a language not understood by the acfuwd 
and be is present in person, it shall be in- 
terpreted to him in open Court in a lan- 
guage understood by him. 

“ (2) If he appears by .pleader and the 
evidence is given in a language other than 
the language of the Court, and not under- 
stood by the pleader, it shall be interpre- 
ted to such pleader in that language.” 

If the word ‘‘ accused ” is understood 
here in its limited sense then a person who 
is a party to a proceeding under sec. 107 
or 110, Criminal Procedure Code, may be 
proceeded with without his understanding 
a word of the evidence. This could not 
have been intended when it is borne in 
mind that these are general provisions for 
recording evidence. 

It appears to me therefore that there it 
no difficulty in reading the word ac- 
cused ” in both its wider and narrower 
sense according to the context of the vari- 
ous sections in this Chapter. 

Coming now to sec. 360 I do not see 
any reason why it should not apply to pro- 
ceedings under sec. 145 in so far as the 
mode of recording of the evidence goes. 
The evidence has to be read over as the 
section requires and I do not see what 
practicable difficulty can arise if the party, 
whether be is a person accused of an offence 
or not, ta^ces part at the time of reading 
that evidence over to the witness. If 
such a party does not appear that can 
create no practical difficulty. If any party 
to a proceeding deliberately abstains from 
taking advantage of the safeguard pro- 
vided by this section, be cannot be heard 
to say that the recording of the evidence 
was inogular, because it was not read* over 


to the witness in the presence of the ac- 
cused. On the other band, the word ” ac- 
cused,” if limited to a person accused of 
an offence, will preclude amongst others 
parties to proceedings under secs. 107 and 
110 of the Criminal Procedure Code from 
watching the rea'ding over of the evidence 
in which they are as vitally interested ae a 
person accused of an offence. I do not see 
any cogent reason why this section which 
provides ‘‘ the mode of taking or record- 
ing ” evidence should be limited only to 
cases in which the party is a person ac- 
cused of an offence. 

On the whole, therefore, my answer to 
the question put in the Reference is in the 
affirmative and I think the word ” ac- 
cused ’ ’ in sec. 3G0 is not used in a limited 
sense but is used in the wider sense of the 
word. 

The decision of the Fl’LL Be-NCH was as 
follows : — 

The result of these judgments is that a 
majority of the Court is of the opinion that 
the provisions of sec. 360, Criminal Proce- 
dure Code, do apply to proceedings under 
sec. 145, Criminal Procedure Code, to this 
extent at least that as the evidence of each 
w'itnesB is completed it must be read over 
to him. 

The majority of the Court is of opinion 
that the parties to the proceedings are not 
” accused,” and that their attendance at 
the reading over is not necessary. 

Regarding the particular case before us, 
our decision is that the reference made 
by the learned Sessions Judge must be ac- 
cepted and the order made by the Magis- 
trate in favour of the first party set aside 
because the learned |dagistrate does not 
pretend to have cotbplied with the provi- 
sions of sec, 360, Criminal Proceduge Cod^., 
even to the limited extefit indicated. 

• '8. C. M.’ 
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[Oim APPBLLATB J0BI8D1CTI0H.] 
APPBAL PBOlf ObIOINAL Oim JUBISDIOnON 
Apps. Nob. 88 and (9 of 1924. 

' Sir Hokumoiiand 
Sandebbon, 0. J. EablIWAl and anr., 
Bccklamd, J. ^ Appellants, 

1924, , V. 

11, November. Radbakibskn Chauaria 
, and ors.. Respondents. 

Oompaniei Act (VII of mS), tea 171-Origit^ 
Sidt Rule! under Companiet Act, Rule 93 - Winding 
up of Company hy Court— Pending euits in other 
Courtt to enforce mortgage claime—Sale of pro- 
pertiet hg winding up Court with consent of mort- 
gagee, if a ground for re-cdUing leave to continue 
his suit— Stay of suits in other Courts and inquiry 
of all claims hy winding up Court, if may he ordered 
by latter Court- 

An order to wind up a Company havinn 
been made by the High Court on its Origi- 
nal Side on the 4th June 1923, orders were 
made by the said Court on the applications 
of the Plaintiffs in two suits brought hy 
them in the Court of Unao to enforce 
their several claims as mortgagees to 
continue those suits on the 13th August 
1923 and 21st November 1923, respec- 
tively. Meanwhile on, the 6th August 
1923 the properties of the Company (over 
which mortgagee rights were being 
claimed in the suits) were at the instance 
of the Plaintiffs of one of the suits ordered 
to he sold by the winding up Court and 
were sold in September 1923, the sale- 
proceeds being kept in the custody of the 
Imperial Bank. On the 5th February 
1924, a Defendant in both the said 
suits moved the High Court for an 
order for staying the suits in the 
Unao Court and for an enquiry into 
the Question of the priorities of' the seve- 
ral claims against the Company by the 
High Court in the matter of the liquida- 
tion of the Company, and the Court 
having ottered accordingly: 

Held (on appeals by the Plaintiffs in the 


Unao Conti suits)— That ihe order for sale 
was without prejudice to the rights of 
those who claimed to be secured creditors 
and without prejudice to such proceedings 
as the secured creditors might ordinarily 
he entitled to take, irrespective of the 
winding up Court, for the purpose of en- 
forcing their securities. 

That the leave previously given to the 
Appellants to enforce their rights by 
means of suits should not have been re- 
called^ the position having remained the 
same, the sale by the winding up Court 
notwithstanding . 

That In re Pacaya Rubber and Pro- 
duce Company, Limited (1) was no autho- 
rity for the order of the trial Court stay- 
ing the suits in the Unao Court and direct- 
ing inquiry into the question of priorities 
by the winding up Court. 

These were two appeals from an order, 
dated the 3rd April 1924 passed by C. C. 
Gliose, J., upon an application made by 
the Respondents in the matter of tbo 
Pioneer Mills, Ltd. (in Liquidation) on 
the .^th February 1924. The circum- 
stances in which the application was made 
will appear from the order of the learned 
Judge which was as follows ; — 

C. C. Ghose, j. — T his is an applica- 
tion for an enquiry into the question of 
the priorities of the claims of certain 
persons named in the summons as 
between tliemselves and for an order that 
pending such investigation all proceedi- 
ings in a certain suit now pendihg in the 
Court of the Subordinate Judge of Unao 
in the United Provinces of Agra and 
Oudh may be stayed. There are a few 
other prayers in the sammon| but they 
have not been pressed before me. 

The facte are as follows : — The Pioneer 
Mills, Ltd., carried on business amongst 


(}) [teisj 1 Ob. SIS. 
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other places at Unao where it had a sugar 
refine^ry and distillery. By an order 
made by this Court on the 4tb June 1923, 
the Company was wound up and Mr, M. 
L. Tarmaster and Mr. H. N. Ghose were 
appointed Official Liquidators. By a sub- 
sequent order, dated the 6th August 1923, 
the Liquidators were given liberty to put 
up for sale by public auction the moveable 
and immoveable properties of the said 
Mills including factories and distilleries, 
etc., but the bids were not to be accepted 
without the order of this Court. These 
bids were brought to my notice during the 
last long vacation and for the reasons 
given in ray judgment of the 25th Septem- 
ber 1923, I rejected the bids but I was 
able to secure a purchaser for the Mills for 
Rs. 9,06,000 in the person of l.ala do}- 
ram Das. The entire amount of the pur- 
chase money has been paid in by the pm- 
chaser and the same has been invested in 
war bonds, which have been kept loi 
safe custody in the Imperial Bank of 
India. 

On the 10th August 1922, the Pioneer 
Mills, Ltd., executed a mortgage of the 
moveable and immoveable properties be- 
longing to the Company in favour of the 
Tata Industrial Bank, Ltd. On the same 
date there was a second mortgage in 
favour of Bilasroy Hurdut Roy, for whom 
Mr. Langford James appeared before me. 
On the 31st August 1922, a mortgage was 
executed by Ihe Pioneer Mills, Ltd., for 
Rs. 5.00.000 in favour of Radhakissen 
Chamaria and Motilal Chamaria. The 
first mortgage was paid off and the last 
named persons claimed to stand as first 
mortgagee| in the shoes of the Tata In- 
dustrial Bank. On the Ist September 
1922 the last mentioned mortgage was re- 
gistered with the Registrar of Joint Stock 
Companies. The Chamarias alle^ that 
while negotiations to pay off the TE%.?a In- 


dnstrial Bank were proceeding the Com- 
pany in fraud of the rights of the 
Chamaiias executed a mortgage in favour 
of Bilasroy Hurdut Roy, which mortgage, 
however, was not registered till the 2lBt 
November 1923ij On the 2nd January 
1923, the Chamarias obtained a formal 
assignment of mortgage from the Tata 
Industrial Bank. Sir Hukumchand 
Kasliwal and Harkissen Das Bhattar, 
who also claim to be mortgagees, filed a 
suit in the Ilnao Court to recover their 
(lues. This was in February 1923. The 
order lor sale of the properties was made 
as .stated above on the 6th August 1923, 
at the instance of Bilasroy Hurdut Roy 
but before the sale was effected Bilasroy 
Ifiinlut Boy obtained leave on the 1.3th 
Aiigiisl' 1923, to piwccd \\ith the suit on 
their mortgage in the Unao Court. On 
(he 20ih November 1923, Sir Hukum- 
chand Kasliwal obtained leave to pro- 
ceed with his suit. The present applica- 
tion is made under the provisions of secs. 
171, 172 and 173 of the Indian Com- 
paniies Act. Reference is also made to 
r. 95 of the Rules of the Court under the 
(’ompanies Act and it is claimed that in 
.accordance with the practice which ob- 
tains in England [see in this connection, 
In re Pacaya Rubber md Produce Com- 
pany, Limited (1)1 the actions now pend- 
ing in Unao should be stayed and the 
question of the priority of the claims 
should be gone into in this Court where 
the winding up proceedings are pending. 
Having regard to the events which have 
happened and to the facts that with the 
consent of all the mortgagees the pro- 
perties have been sold free from all in- 
cumbrances and to the fact that the pro- 
ceeds of the Sale are now in the custody of 
this Court, ro^n and oemvenienoe alike 
indicate that the question of the priorities 
(1) [1018] 1 Oh, SIS. 
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should be gone into in this Court. No 
doubt, a mortgagee has a right to realize 
his security and of course as incidental to 
that a right to bring an action. But the 
mortgagees in this particular case are 
really able to get everythiag they want 
by an enquiry in this Court without pro- 
ceeding with the actions at T’nao. I am 
at present unable to see what good can 
possibly result by these actions at Unao 
being allowed to continue. The order 
therefore; which I make is that the various 
Plaintiffs in the TTnao Court in resjiect of 
this matter do not continue further their 
suits in the said Court and that the 
matter must be set down to he heard in 
this Court for the purpose of determining 
the question of the said priorities and such 
other questions as may arise on the con- 
tentions of the parties. The costs of the 
application will be determined after the 
disposal of the question of the priorities 
and of the other questions. 

Two appeals were preferred against 
the order, Appeal No. 88 by Sir Hukum- 
chand Kasliwal and another and Appeal 
No. 89 by Bilasroy Hurdut Boy. 

The Advocate-General (w'ith Mr. S. C. 
Roy) for Sir Hukumchand Kasliwal and 
another. 

Mr, Langford James (with Mr. S. M. 
Bose) for Bilasroy Hurdut Boy. 

Sir B. C. Mitter (with Mr. N. N. Sir- 
oar) for the Eespondents Eadhakissen 
Chamaria and another. 

The Judgment op their Lordships was 
as follows : — 

Sanderson, C. J. — These two appeals, 
which are No. 88 of 1924 andl No. 89 of 
1924, have been argued one after the 
other. They arise out of an application 
made by the Bespondents Badliakissen 
Chamaria and Motilal Chamaria, which 
was disposed of by my learned brother Mf. 


Justice C. C. Ghose on the Ist of April 
1924. 

In Appeal No. 88 the Appellant s are Sir 
Hukumchand Kasliwal and ai\other : and, 
in Appeal No. 89 the A})pellantB are Hilas, 
roy Hurdut Boy. 

The facts, which have been stated both 
by the learned Advocate-General who ap- 
peared for the Appellants in Appeal 
No. 88 and by the learned Counsel who 
appeared for the Appellants in Appeal 
No. 89, are as follows : — 

It is alleged that on the 14th of Feb- 
ruary 1920 Sir Hukumchand Kasliwal and 
Harkissen Das Bhattar entered mto an 
agreement with the Pioneer Mills Limited 
(which was a joint stock Comi)any having 
its registered office in Calcutta and carry- 
ing on business as refiners, manufacturers 
and dealers in sugar at Unao in the 
United Provinces of Agra and Oudh) by 
which Messrs. Hukumchand Harkissen 
Das were to be the banians of the Co" - 
pany; and, it was alleged that the \pue'- 
lants advanced Bs. 1,50,000 to tlie Coi 
pany upon condition that this sum should 
be secured upon the factory, plant and 
machinery of the Company and its stock- 
in-trade at Unao. It was further alleged 
that after the sum of Es. 1,50,000 had 
been adlvanced the Company wrongfully 
put an end to the agreement and a suit 
was eventually instituted by Messrs. 
Hukumchand Kasliwal and Harkissen Das 
Bhattar against the Pioneer Mills Ld. , the 
Tata Industrial Bank Limited, BilaMoy 
Hurdut Boy, Eadhakissen Chaiiiaria uud 
Motilal Chamaria, the second, third and 
fourth Defendants being joined on the 
ground that they alleged that tjiey were 
also mortgagees of the properties of the 
Company. The relief which was asked for 
in that suit was, amongst other thing:- , 
declaration that the Defendant Company’s 
factory at Unao together with the lands* 

91 
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structures and its stock-in-trade should 
stand charged with the payment of the 
amount which might be found due to the 
Plaintiffs for the advances made by them 
to the Company. 

The next date which is material is that 
on the IGth of April 1920 the Company 
entered into a banianship agreement with 
Messrs. Bilasroy Hnrdut Roy ; and, it was 
alleged by Bilasroy Hnrdut Roy that on 
the 10th of August 1922 the Company ex- 
ecuted a mortgage in their favour for the 
sum of rupees 4 lacs and on the same 
date executed '> mortsraffe in favour of the 
Tata Industrial Bank Limited. 

It was further alleged that on the 31st 
of August 1922 the Company executed a 
mortgage in favour of Messrs. Chamarias. 

On the 21st of September the Chama- 
rias’ mortgage was registered but Bilasroy 
Hnrdut Roy’s mortgage was not regis- 
tered until the 21st of November 1922. 
leave having been obtained to extend tlio 
time. It was further alleged that on the 
I of .Tnniiarv 1993 the Tata Industrial 
k l imited assigned their mortgage lo 
"'^ .'srs. rhamanas. Tlie date on which 
’’’ikumchand Kasliwal’s suit, to which 
I have already referred, was instituted, 
was the 10th of February 1923. 

Bilasroy Hurdut Roy also instituted a 
suit ; and, the Defendants in that suit were 
the Company and Messrs. Chamarias- 
Messrs. Hukumchaud Harkissen Das weie 
not jomed as a party in that suit. Tlie 
relief claimed w'as a dtecree in favour of the 
Plaintiffs for Rs. 4,00,000 as principal and 
Rs. 18,666-10-0 as interest together with 
costs and that the Plaintiffs should 
be declarSd entitled to withdraw the dec- 
retal amount from the sale-proceeds of the 
Pioneer Mills Sugar Refinery and Dis- 
tillery which was in deposit with the Im- 
perial Bank of Calcutta under tb^ crd&cu 


Qf the Calcutta High Court. That last 
prayer, as I understand, was added by way 
of amendment. The exact date on 
which that suit was instituted has not 
been stated to this Court but it has been 
taken that it, was instituted before the 
date on which the High Court at Calcutta 
made an order for the winding up of the 
(bmpany, which w'as on the 4th of June 
1923. 

On the 6tli of August 1923, an order was 
made on Bilasroy Hurdut Roy's petition 
and wilh the consent of Messrs. Chama- 
rias that the property of the Company 
which was subject to the alleged mort- 
gages and charges, to which I have already 
referred, sJiould be sold by the winding 
up Court. The bids were not to be ac- 
cepted without the order of this Court 
and it was ordered that bids should be 
invited for the sale of the property sub- 
ject to the incumbrances and that bids 
should be further invited for the sale of 
tlie property fiee of all incumbrances. 

Oil the 13(h of Aujiusl 1923, my 
learned ’orother Mr. Justice Greaves 
made an older giving leave to Messrs 
Bilasroy Hurdut Roy to continue their 
suit in the Unao Court. That order was 
necessary because of sec. 171 of the 
Indian Companies Act, VII of 1913, 
which pi'ovides as follows : — “ When a 
winding up ordier has been made, no 
suit or other legal proceeding shall be 
proceeded with or commence against the 
(’ompany except by leave of the Court, 
and subject to such terms as the Court 
may impose.” That order was made by 
my learned brother in the presence of 
Messrs. Chamarias. 

In September 1923, my learned brother 
Mr. Justice C. C. Ghose sanctioned the 
sale of the property free from incum- 
brances to a purchaser, whose name is not 
material for my present purpose. The 
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property was sold free of incumbrancos 
and the proceeds, as I have already men- 
tioned, were deposited in the Imperial 
Bank Limited by the order of the learned 
Judge. 

On the 21st of Noveml^pr 1923, my 
learned brother Mr. J ustice Ghose 
made an order that Messrs. Hukumchand 
Harkissen Oas’s suit should proceed. 

That order was made ex parte on the 
application of the Plaintiffs in the suit. 

On the 18th of December 1923 Messrs, 
(lhamarias filed their wiitlen statement 
in the suit which was brought by Messrs. 
Hukumchand Harkissen Das in the Unao 
Court : and, in that written statement, 
amongst other defences, they set up the 
case that the Plaintiffs had no charge or 
mortgage over the pro[)erties of tile De- 
fendant Company described in the plaint. 

They also alleged that the luorlgage which 
was relied upon by Bilasroy Hurdut Boy 
and which purported to have been execu- 
ted by the Defendant CoTunany, was a 
collusive transaction and was invalid and 
inoperative in law. An order was made 
in Messrs. Hukumchand’s'suit in the Unao 
Court that on the 26th March 1921 the 
parties should appear and that issues 
should be settled. Before that date ar- 
rived. viz., on the 5th of February 1924, 
the application which gave rise to these 
proceedings was made before my learned 
brother Mr. Justice Ghose. 

In the application which related to 
Hukumchand Harkissen Das’s matter the 
prayers in the petition were that the 
Liquidators should be directed to pay a 
certain sum to the Petitioner, that the 
claims of Bilasroy Hurdut Boy and Sir 
Hukumchand Kasliwal and H. Bhattar 
to rank in priority to the Petitioner’s claim 
might be adjudicated and that pending 
such adjudication the suits Nos. 28 and 37 
of 1923 (which were the suits brought by 


Chamaeia. 

Hukumchand Harkissen Das and Bilasroy 
Hurdut Boy respectively in the Sn'ouiiii 
nate Judge’s (’^ourt at Unnot might, be 
.stayed, and if necessary the loa^o granted 
to Bilasroy Hurdut Boy to proceed with 
their suits in the TTnao Court might be 
revoked. 

Hpon this application coming before my 
learned brother Mr. Justice (those the 
following order 'was made : — “ It is 
ordered that the said Hukumchand 
Kasliwal and Harkissen Das Bhattar and 
Bilasroy II urdut Boy, the Plaintiffs iii suiL.j 
Nos. 28 of 1923 and 37 of 1923 rcs..tcf <>. 
ly filed in the Court of the Suhoidii . i 
Judge at Unao, do not continue iiiri- 
these suits in the said Court : aiiii e 
further ordered that this a])plication be set 
down for hearing in this Comt for the pur- 
pose of determining the (luestion of prio- 
rity of the respective claims of the 
mortgagees and such other uicii'i .1;, 
questions as may arise on the coerc !! ivin:; 
of the parties.” 

It is from the learned Judge's 
ment and his order that these two appe,!' ■ 
have been preferred by Hukmuv:!i,i!.d 
Kasliwal and Harkissen Das, and 
roy Hurdut Roy. 

I propose to deal in the tiist ii.si,.. 
with the appeal by Hukumchand Kasliwal 
anji Harkissen Das. 

-In this case, as in the other, it has not 
been disputed tliat the mortgagee or the 
person who claims to be the mortgagee, 
in the ordinary course would be entitled 
to enforce his rights by means of a suit, 
irrespective of the winding up Court, 
and, it was upon that basis, I assume, 
that the learned Judge on the ^Ist of 
November 1923 madte his order that 
Messrs. Hukumchandi Harkisseu Das 
should be at liberty to proceed with the 
suit which they had instituted. 

It has been argued however on behalf of 
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the Respondents that that principle does 
not apply to these cases because the pro- 
perty in question has been sold by the 
order of the learned Judge nresidiug over 
the winding up Court and that the two 
suits in question are no longer mort- 
gagees’ suits in the ordinary acceptance 
of the term. 

It was further argued that the Appel- 
lants should not be allowed to approbate 
and reprobate in the sense that the Ap- 
pellants having taken advantage of <! 
winding up proceedings to have the pro- 
perties sold, cannot object to the order 
w'hich has been made bv my learned bro- 
ther Mr. Justice Ghose. 

1 am not prepared to accept that argu- 
mtnt. It seems to me on the facts of 
the case with which I am now dealing 
(No. 88) that it must have been the in- 
tention of tlie ])artios that the property 
should be sold by the winding up Court 
jivithout prejudice to the rights of those 
who claimed to be secured creditors, and 
without prejudice to such ))roceedings as 
the secured creditors might ordinarily be 
entitled to take for the purpose of enforcing 
their securities. It is not necessary for 
me to deal in detaU with the facts which 
jinduce me to come to that conclusion. 
It is desirable, however, to draw atten- 
tion to the fact that in Hukumchand 
Harkissen Das’s case, the sale had actually 
taken place before the learned Judge gave 
leave to proceed with the suit, that 
Messrs.^ Chamarias subsequently filed 
their written statement in that suit and 
that an order was made that the parties 
should appear to settle the issues in that 
suit. 

Haviuj^ regard to those facts I have no 
doubt that the sale of the property by 
the winding up Court was a proceeding, 
which was carried out for the sake of' con- 
yenience and with the object of gating the 


property sold ai a time and in a place 
where a good price might be obtained for 
it. There is no doubt in my mind that it 
was not intended that the Plaintiffs should 
thereby be debarred from enforcing their 
rights in the usual way if they were so 
advised. * 

It is also desirable to point out that the 
Defendants-Respondtents have not in any 
way, as far as I know, changed their posi- 
tion for the worse by reason of the pro- 
perty having been sold which was done 
with their consent under the order of the 
winding up Court. 

The position in this case, therefore, is 
(hat the Plaintiffs are alleging that they 
are entitled to a charge. The Defendants 
are denying that the Plaintiffs are entitled 
to the charge. That issue ought in the 
ordinary course to be decided in a suit. 
The learned Judge in fact made an order 
that the suit, which had been instituted, 
should be continued ; and certain proceed- 
ings were taken by the Defendants in the 
suit. 

The question then arises, in my oiiiuion, 
whether the order, which the learned 
Judge made on the ‘21st of November 1928 
was a correct one. In my judgment it 
was. 

That being so, I cannot find that any- 
thing has occurred since the 21 st of Nov- 
ember 1923 which would justify that order 
being set aside by the learned Jud|ge. 

It seems to me that the position was 
practically the same when the matter 
came before my learned brother in April 
1924 as it was when the matter was before 
him on the 2l8t of November 1923. There 
does not appear to have been with respect 
to the learned Judge any real ground for 
departing from the order which he made 
in November 192$. 

It has been argued by the learned 
vocate-General and by Mr. liftngford 
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James that the learned Judge had no juris- 
diction to set aside his previous order or 
to make an order which would in effect re- 
voke the previous order which had been 
made giving the Plaintiff leave to conti- 
nue the suit. 

In my judgment, it is nol necessary I'or 
this Court to express any opinion upon that 
point, because the matters to which I 
have already referred, are, in my opinion, 
sufficient to dispose of this a])peal. 

The result is that in my judgment the 
appeal of* Hukumchand Kasliwal and 
Harkissen Das Bhattar must succeed. 

Then the qu*estion arises whether there 
is anything in the appeal of Bilasroy Hur- 
dut Boy which would induce me to come 
to a different decision from that at wdiicli 
I have already arrived in the api>cal ot 
Hukumchand. 

The facts, as 1 liave alieady staled, are 
not quite the same but upon the (|ueslion 
as to what was the intention of tlie parties 
when the property was sold by the wind- 
ing up Court it seems to me that; if is e^en 
more clear in this case that the parties had 
only the intention which. J ha\ e already 
stated. 

As I have already mentioned, on the 
6th of August an ap])lication was made by 
the Appellants with the consent of 
Messrs. Chamarias that the proirerties 
should be put up for sale and on the 13th 
they applied that the suit which they had 
instituted in the Unao Couiii should be 
continued and they obtained an order from 
the learned Judge in the presence of 
Messrs. Chamarias to that effect. 

With the exception that the projrerties 
were sold under the circumstances to 
which I have already refeixed, there does 
not seem to me to have been any real 
difference between the position of affairs 
when matter was before my leaxned 
brother Mr. Justice Greaves on the 13th 


of August 1923 and when the matter was 
before my leained brother yfr. Justici' 
(ihoso in April 1921; and, inasmuch as 
the order made by my learned brother Mr. 
Justice (Ireaves was made in the presence 
of the Bes|)ondcnts, the Chamarias, the 
facts in this rcsjiect present a strong case 
in snpporl of the Apjiellants’ contention. 

The (jueslion wdiich is in disimte. between 
the parties in Bilasroy’s a])peal is not 
the same as the question between the 
parlies in Uukmnehand Harkissen Das’s 
appeal. In this case the defence set up 
by the Bes^ioudenls was that Bilasroy’s 
mortgage was invalid and was obtained' 
liy certain fraudulent rejiresentation. Sir 
Binodc Mittcr who argued the case for 
Mossiv. Chamarias stated that his clienls 
would not rely upon the alleged fraud but 
that they intended to call upon tlu' .\pj)el- 
laiits lo jirovo the consideration for their 
mortgage and they would rely upon the 
[X)int raised in connection wdth the delay 
in registering the mortgage. 

The learned Counsel fur (lie .Vppi'llanis 
Jiowever urged that wlietlier the dispute is 
a large one or a small oue, there is a mate- 
rial dispute between the partie.s in respect 
of this mortgage, and that being tlie case, 
it seems to me that tlic jirinciple, to 
which I have already referred, applies to 
this ease as well as to Hukumchand ’s 
case and that the ordbr which my learned 
brother Mr. .fiistice Greaves made on the 
13th of August 1923 giving the T'laintiffs 
leave to continue the suit was proper 
one and I see no reason why it should be 
departed from or set aside 

There is one other matter to which I 
must refer and that is the case which was 
mentioned by my learned brother in his 
judgment, the case of In re Paoaya Buhber 
and Produce Company, Limited (1). It 
is not clear as I read the learned Judge’s 

(1) [1913] 1 Oh. 218. 
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judgment, whether the learned Judge 
placed any real reliance upon the decision 
in that case and whether it affected his 
mind in coming to his judgment, because 
all that the learned Judge said was : — 
** Reference is also made to r. 95 of tlie 
Rules of the Court under the (/om])anieB 
Act and it is claimed that in accordance 
with the practice which obtains in Eng- 
land [see in this connection, 7i/ re Pacay^t 
Rubber and Produce (Unnpnuy, Limited 
(])] the actions pending in IJnao should 
be stayed and the question of the priority 
of the claims should be gone into in this 
Court where the winding u]) proceedings 
are pending." 

But inasmuch as the case was mention- 
ed by the learned dudgo, I think, it is 
right to say that in my judgment, that 
decision doc's not seem to affect (ho <|ucs 
tion which is no^ hcfoiv ns. Tn ttu' cited 
case the question was ^^hetllcr the leain- 
ei Judge of the winding up Court had 
power to transfer to that Court an action 
by or against the Comjjany which at tlio 
date of the winding up was pending in 
another Court when it appeared that the 
action w^hich was sought to be transferred 
extended to other parties as well as the 
CJompany as Defendants; it was held by 
the Appeal Court that the learned Judge 
of the winding up Court had power to 
transfer such an action under r. 42 of the 
Companies (winding up) Rules, 1909. Tt 
was merely a question of transferring a 
suit fropa one Court to another and no 
question of staying a suit arose in that 
case : I do not see how it has aJiy bearing 
upon the question which is now before us. 

For these reasons, in my judgment, 
both the appeals must be allow’^ed and' the 
order of the learned Judge of the 1st of 
^April 1924 should be set aside and the 
application of Messrs. Chamarias, in res- 
(1) [1913] 1 Ch. 218. 


pect of wdiich this appeal arises, must be 
dismissed. 

Having heard learned Counsel on the 
question of costs the order which we make 
is that Messrs. Chamarias do pay the 
costs of Bilasroy Hurdut Roy and of 
Hukuinchand and his partner in respect 
of the ])roceedings before Mr. Justice 
(Ihose and that the Respondents Messrs, 
(diamarias do ])ay the costs of the Appel- 
lants in each appeal in this Court. 

BocKnAND, J. — It is well cstabUslied 
that a secured creditor has priind facie a 
clear riglit to apply for an^l obtain leave 
to enforce tiis security. 

The A])pellants have tiled suits to en- 
force tlieir securities and the (|uestion is 
whether or not the order re-calling leave 
bhould he allowed to stand. 

'I'he ap[)eals haM* heen argued on sevc- 
lal grounds and J will say at once that I 
am not impressed by the argument that 
the Court has no power to re-call leave 
once granted, nor by lliat wliich suggests 
that the niachinery at the disposal of the 
Judge in the winding u]) would he inade- 
quate to enable -him to decide the ques- 
tions wliich may arise in the suits should 
they come before him. Poissibly the 
want of authority on these points is due 
to the fact that the circumstances are un- 
usual. There is, however, no need to de- 
cide them, for, the appeals can be dis- 
posed of upon other grounds. 

On behalf of the Chamarias the argu- 
ment Bubstantiallly is based — and, I think, 
exclusively — upon sale of the properties. 
This has been put in many ways, but it 
comes to this, that by reason of the sale 
of the properties there has been a change 
in the position of the parties of which they 
are entitled to take advantage. 

Now, first one must consider what was 
the order under which the securities were 
sold. It is well-known that on the Origi- 
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nal Side of this Court when a property 
eventually will have to be sold such pro- 
perty frequently is sold under conditions 
which may promptly secure the best pos- 
sible price, entirely without prejudice to 
all rights and contentions the parties of 
any kind whatsoever, the object bein^ to 
obtain the best value for the property 
when conditions are most favourable and 
to allow such contentions as may arise to 
be argued at leisure thereafter. It has 
been argued that though the sale may have 
been without prejudice to the contentions 
of the parties, it was not without pre- 
judice to the rights of the secured credit- 
ors as regards procedure. I can only 
say that if there was any reservation made 
at the time I should have expected that to 
have appeared either in the order or in the 
minutes or somew^here where my atten- 
tion could be drawn to it. 1 think that 
the order must bo taken— -and it is the 
only way in which one can take it — as with- 
out prejudice to any of the parlies whe- 
ther as to their rights to any i)ropcrty or 
whether as to their rights to enforce such 
rights. However, be that as it may, what 
do we find? The Chamaiias made no re- 
ference to such change of position, if any. 
as was induced by that sale until this ap- 
plication was made. Sir Hukumchand 
Kasliwal and his partner moved ex parte 
and' leave was granted cx parte. Beyond 
all question leave so granted could have 
been revoked. But so far from making 
any application to revoke it I find that the 
Chamarias filed their written statement 
in the Court at Unao. It may be — as to 

this we have no information that at 

that time they were not aware of the leave 
granted ; but that seems improbable ; at 
all events, it is not so asserted. Thirdly, 
as has been pointed out by my Lord, even 
if it is to be taken that the position was 
changed it certainly has not been sug- 


gested that the change was in any degree 
to the prejudice of the Chamarias. On 
the contrary I think one may take it that 
so far as any benefit has been derived from 
sale of the properties such benefit will 
enure to the Chamarias if they have any 
rights against the funds in Court. The 
Appellants arc entitled to insist upon 
their rights, and upon this ground, in my 
judgment, the appeals will have to suc- 
ceed and upon the ground that the Appel- 
lants are entitled to rely upon their right 
to enforce I heir securities by suits. 

It is unnecessary to make any differen- 
tiation betw^een the two Appellants ; but I 
must say that I have come to my conclu- 
sion with considerable reluctance because 
I cannot l)iit feel that the balance of con- 
venience and expi'dltioa is entirely in 
favour of dismissal of these appeals, 
^riiese are not, however, sufficient grounds 
for disposing of a case when the Appellants 
halve rights which they seek to enforce 
and ) agree with tlie order which my Lord 
has proposed to make. 

Me^9srs, K. K, Dutt dk Co., Solicitors for 
Sir Hiikumeliand Kasliwal and another. 

Messrs. Sanderson d; Co., Solicitors for 
Bilasroy Hurdut Roy, 

Messrs. Dutt & Sen, Solicitors for 
Radhakissen Cliamaria and others. 

N. G. 


[CIVIL APPELLATE JDRISDICTION.l 

Appeal from Appellate Degree 
No. 15^89 OF 1922. ♦ 

Gopi Mohan Mazumdar 
and anr., Defendants, 
Appellants, 

Nawab Bahadur of 
Murshidabad, Plaintiff, 
Respondent. 

JSuit for enhancement of rent-^Plea of mourasbi 
mokarari tenancy in defence -^Finding that holding 


Gre\VES, J. 
Cuming, J. 
1925, 

2, April. 
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WM created after the PerTtument Settlement and 
therefore the presumption under sec. 60, Bengal 
Tenancy Act (VIII of 1885), did ^ not arise, if 
sujfficient to dispose of the case — Court hound to con 
sider if there was a contract as to fixity of rent. 

The landlord hdvincj sued for enhance- 
ment of rent, the tenant pleaded that the 
jama u'^as mourafthi mokarari and therefore 
ihere c(iuld he no oiJianeeinent • tt was 
found that the jama urns created after the 
Perfuanent Settlement : 

'\Je\d—Thaf the fact Hint the jama ims 
created after the Permanent Settlement 
and therefore no presumption aro.sc under 
sec. 50 of the Bengal Tenancy Act did not 
dispose of the case, for it was open to the 
tenant to establish by evidence that there 
was a contract that the rent of the tenure 
should not be enhanced and there must he 
a finding by the lower Appellate Court on 
this point on the evidcncc^ 

This was an a))peal preferred on llie 
I[\il of Aiigiisi \0'2'2 ai^ainsi flic decree of 
»f. W. Nelson, FiSej., Special Judge of 
Zillali Murshidabad, dated the llih of 
April 1922, affirming the decree of Moidvi 
Mahamniad Ishaque, the Assistant Settle- 
ment Officer of Rajshahi (Dhulian Cam])>, 
dated the 20th of September 1920. 

The Plaintiff (the landlord) claimed en- 
hancement under see. 7 of the Bengal 
Tenancy Act. The Defendant (tlie ten- 
ant) alleged’ that the jama was mourashi 
mokarari and so enhancement should not 
be allowed. The Court of first instance 
decreed the Plaintiff’s suit by the following 
judgment : — 

“ This is a case brought by f he landlord 
for settlement of fair and equitable rent 
of the tenure of the Defendant. The 
Plaintiff claims enhancement under sec. 7 
of the Bengal Tenancy iVet. The Defen- 
dant alleges that the jama was mourashi 
mokarari and so enhancement should not 
be. allowed. 


' One witness for the Plaintiff and one 
for the Defendant have been examined in 
this case and the following issues have 
been framed for decision in this case-— 
(1) Whether the jama of the Defendant is 
mokarari. (2) To what relief, if any, is 
the Plaintiff entitled? 

Prom iho deposition of tlio Defendant 
it nppears tliat the jama was created after 
the Permanent Settlement and further he 
does not ) produce his dakhilas to raise the 
presumption under see. 50 of the B^gal 
1’enancv Act. So T liold that the jama 
is not mokarari hut liable to enhancement. 
Prom the papers filed by the Defendant* 
and from the evidence of the parlies it is 
(juile deal* (Iiat tlie jama was not enhanc- 
t‘d wilhin Ibe last fifteen years. The gross 
asset of tlie tenure is calculated at Ps. 4-11 
])er acre of hnrga land and at Ps. 3-2 per 
acre of khasdakhal land. I allow 30 ]ier 
cent, of llie gross asset as collection 
charges and 30 per cent, of the balance as 
net profits to the Defendant and I order 
that the rest be settled fair and equitable 
rent of the tenure.” 

There was an api>eal to the Special 
Judge of Murshidabad who dismissed the 
apjieal by the following judgment : — 

” The Appellant was recorded as a 
holder of a tenure liable to enhancement 
of rent and in proceedings under sec. 105, 
Bengal Tenancy Act, his rent was en- 
hanced. The only question raised! in this 
appeal is whether the tenure is liable to 
enhancement. It is not alleged that the 
rent was fixed permanently by contract. 
The tenure w^as admittedly created after 
the Permanent Settlement, so sec. 60 can- 
not apply. The rent is therefore liable to 
enhancement.'’ 

Against this decision the Plarintiff .pre- 
ferred a second appeal to the Hig^h Court. 
Mr. Bepin Chandra MuUkk And Babu 
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Rabindra Nath Bancrji for • the Appel- 
lants. 

MeMrs. Hemcndra Nath Sen and 
Amarendra Nath Bose and Babu Suresh 
Chandra Mukerji for the Eeapondent. 

• 

The Judgment op the Court was as 
follows : — 

Greaves, J. — This is an appeal by the 
Defendlanls against a decision of the Dis- 
trict Judge of Murshidabad, affirming a 
decision of the Assistant Settlement 
Officer* of Eajshahi. The Plaintiff, the 
landlord, claimed enhancement of rent. 
Defendants pleaded that the jama was 
mourasJii mokarari and that therefore 
there could be no enhancement. Bofh 
the Courts below have found that the 
jama was created after the Permanent 
Settlement. The lower Appellate Court 
seems to have thought that once this was 
L'stablished, the fact that no presumjition 
therefore ai’ose under sec. 50 of (lie Ten- 
ancy Act disposed of the case. In our 
opinion, this is not so. It is true that 
even if the tenure had been held for a long 
period at the same rate of rent, no pre- 
aumplion as to its permanency could arise, 
if, as lias been found, the t(‘inue uas 
civaled after Hie IVrnianent Hidtleineiit. 
But even so, it is open to the Defend- 
ants who are sued for enhancement of rent 
to establish on the evidence that there 
'vas a contract that the rent of the tenure 
should not bo enhanced. Unfortunately, 
the lower Appellate Court has not found 
''^helher or not any such contract existed ; 
and the matter will accordingly go back 
lo the Judge in the Court below in order 
hint he may arrive at a finding on the 
evidence, both documentary and oral, in 
suit as U) whether there w^as any 
^I'i’angement or contract between the 
I'iu'ties that the rent of this holding should 
be enhanced. The same point arose 


• in the case of Nilyanand Pal v. Nand 
Kumar Ghowdhury (1). The decree of 
the lower Appellate Court is accordingly 
reversed and the matter must go back in 
order that the case may be considered 
from the point of view indicated in this 
judgment. Costs of this appeal and of 
the remand will abide the decision by Ibo 
lower Appellate Court who will finally dis- 
pose of the rase. 

Cuming, J.— I agree. 

S. C. M. 


PRIVY COUNCIL. 


[Appbal from Patna.] 


Lord Dunbdin. 
Lord Atkinson, 
Mr. Amber Alt. 
Lord Salvesbn. 
1921, 

Heard, 23, 24 and 
27, October. 
J udginont, 

25, November. 


Satya Niranjan 

CtlAERAVAKTl and 
ors., Appellants, 

V. 

Ram Lal Kaviraj 
and ors., Itespoudeiits. 


JfineralSy right to — Putni lease — “ Adha ” and 
if indndc minerals^Words^ifofcom,- 
mon stglc and surplusage left sc^ as if 

concegs minerals to puti idar — Qnesiion, if decided 
hg the Vrlvg Council— Transfer of Propertg Act 
(IV of ISSIf see. 108 (o). 


Held, u[)oii Hic (‘ousfjuctiou uf a inii}ii 
lease -That loohimj to the anxious ex- 
pression of the (jeiirralitif of the grant as 
evidenced hg the long category of things 
conveyed^ the words “ adha ” and 
“ urdhci ” {above and below the surface) 
used in the lease }nade it plain that there 
was every intention to eonvey all below 
the surface its well as all on it or above it. 

Common words of style used in con- 
veyances of any sort may be, and vjten 
arc, Words oj .surplusage. But when 
they arc }iot words of surplusage^ they 
must be given the proper effect of their 
own meaning. 

CD 13 0. h , J, 410 (1914). 


92 
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Where the grantee of minerals is also , 
the grantee of the surface, the grant, in 
a question iciih the grantor, includes the 
right to work the minerals. 

Sec. 108 (o) of the Transfer of Properlg 
Act deals tcUh the ordinary rights of a 
lessee in an ordinary lease. Its ienns 
do not cut down the right to work 
minerals expressly conveyed. 

The question whether or not a ))utni 
lease as such conreys the minerals to the 
piitnitlar is, so far as the Judicial Cotn- 
mitlce is concerned, still open. The 
judgment of Prinsep and Hill, JJ., in 
Kawab Sir Ali Quadkr Sa'Ed Hosseim 
Ally Mirza Bahadur v. Hai Jouekdra 
Narain Roy (7) has not been overruled by 
the decision of the Board in Giridhari 
SiKOH V. Meoh Lal Pandey (5) which 
was a case of a moliurari and not a 
lease. 

This was an a))i)cal from a decree, dated 
the 16th June 1920, of the High Court at 
Patna which reversed a decree, dated the 
23rd August 1917, of the Subordiuate 
Judge of Jajntara. 

The suit out of which this appeal arose 
was instituted by the Plaintiffs-Appcl- 
lants for a declaration of their right to 
the sub-soil in Mauza Sultanpur, for 
damages for coal removed by the Defen- 
dants and for an injunction. The ]»laint 
also contained a prayer for general relief. 

The Dofendants-Respondents resisted 
th6 claim on the ground that they were 
putnidars and dar-putnidars of the said 
Mauza unddr grants from the predecessor- 
in-title of the Appellants. They alleged 
that the language of the putni deeds was 
suefi as to give the putnidars the mineral 
rights, and set up a prescriptive title and 

(5) E. R. u I. A. 249, 24d : $. C. I. L. B. 46 
Cal 87; 22 0. W. N. 20J (1917), 

(7) IG C. L. J. 7 (1889). 


pleaded that, the suit w'as barred by limi- 
tation. 

The terms of the grant which «re set 
out in the judgment of the Judicial Com- 
mittee contained the vernacular w’ords 
“ adha ” and “ urdha” and the Defen- 
dants contended that these words meant 
to convey in express terms the under- 
ground rights to the grantees. 

The Subordinate Judge hold that the 
existence of minerals was not known to 
the parties at the date of the grant and 
tJiat the Settlement Officer only recog- 
nized the lease of the surface of ttie land 
in proceedings under Reg. Ill of 1872. 

On the constniction of the grant he 
held as follows ; — 

“ The Defendants rely u].>on the words 
‘ adha,’ ‘ urdha ‘ used in the said Patta, 
and ask the Court to infer that word 
‘ adha ’ means minerals. I am not aware 
of any authority which lays down that 
the woi'd ‘ adha ’ means minerals ; the 
words ‘ adha,’ ‘ urdha,’ ‘ hak hakuk 
hadud madud,’ so far as I can gather, are 
generally used by writers of deeds with- 
out knowing their meanings. These 
words generally go to indicate that the 
lease is a permanent one. The EngUsb 
translation of the words ‘ adha ' and 
‘ urdha ’ is ‘ up ’ and ‘ down,’ and are 
general and vague w'ords • . . Consider- 
ing the above circumstances, I hold that 
the Defendants have totally failed to 
adduce any evidence to show that the 
Zamindars have parted with mineral 
lights of village Sultanpur to the Defen- 
dants, and accordingly decide this issue 
(i.e., the 5th issue) against the Defend- 
ants.” 

Tlie Subordinate Judge likewise found 
against the Defendants on the questions 
of limitation and prescription and he 
accordingly decreed the anit. 

The High Court (Jwala Pi'osad Gud 
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Adami, JJ.) were of opinion that the*' 
word#of the grant were sufficient to in- 
clude a transfer of the mineral rights. 
They found that the Defendiinls had 
been working the mines on a large scale 
from the year 1801 and had thus acquired 
a right to the minerals underlying the 
whole village “ by' ix)ssessioii.'’ 

Messrs. Upjohn, K. (h, Diiiuio, K. ('. 
and Dube for the Appellants.— A grant 
such as the puhti grant in 1S5J does tu)t 
primd hu’/c* include the right to ininerais. 
Any intention to convey such right must 
be clearly proved. A lease of j)roper(y 
Avhich contains the woi'ds “ adha ” and 
“ urdha” is not sufiicienl to transfer 
mineral rights. To secure that result 
there must be a lease e.\|iresslv granting 
the underlying minerals for the juiieoso 
of being won. 

Hari Narayaii Siiifih v. Siiniin Chakra- 
varti (2), Durga Vrasail Singh v. Braja 
Nalh Bose (d), Sushi Bihusan Misra v. 
Jyoli Prasad Singh Deo (i), (liridhari 
Singh v. Mcgh Lai Bandcy (o) and 
Raghunath Roy ManrarL v. Raja of 
Jheria (G). 

The llespondents’ claim to work miner- 
als is negatived by sec. 108, sub-sec. (o) 
of the Transfer of Pro|)erty Act, JV of 
J882, which foibids a lessee to work 
mines not open when the lease w.as 
granted. 

A reference to sec. 105 of the Act shows 
that this prohibition attaches even to a 
lessee in jierpetuity. 

(2) L. R. 37 I. A. 136 : s. c. I. L. R. 37 Cal. 
723 i UO. W. N. 746 (1910). 

(3) L, R. 39 I. A. 133: B. c. I. L. 11. 39 Cal, 
690 i 16 0. W. N. 482 (1912). 

(4) L. R. 44 1. A. 46, 63 : 8. r. I. L. B. 41 
Cal. 6.86; 21 0. AV. N. 377 (1916). 

(5) L. B. 44 I. A. 246 : a. c. 1. L. B. 46 Cal. 
87 1 28 0. W. N. 201 (1917). 

(6) L. B. 46 I. A. 168 ; 8. c. 23 0. W. N. 911 

0619). 


J Secretary of Siaic v. Srinivasa Chariar 

(8). ‘ 

The pulni grant was made in 1852 and 
the above section of the Transfer of Pro- 
perty Ae( , 1882, is declaratory of the law 
.Aft it existed prior to the passing of the 
Aet. Pven if mines are included m the 
lease that does not entitle the lessee to 
eounnit any aet injiirioiis lo the property, 
such as ojiening uji new mines and re- 
moving IIjc ))roduee. 

The right (o minerals does not ipso 
facto include the right to work them. 

The JU'spoiulent.s cannot by working 
certain minerals oidain a prescriptive 
right to all the miiii’rals in the sub-soii of 
the village. 

Lord AdcovatC' v. Il’ouj/.vs (0) and 
Glyn V. Iloicell (10>. 

AJessrs. DeGruyUtcr, K. ('. and Ken- 
worthy Jtrou'n for the Peftpondents. — 
The authorities cited for the Ap])ellants in 
regard to a grant of the minerals arc not 
applicable to putni tenures. 

They are concerned mostly with hrah- 
mottur or debottar tenures. 

A jnitni taluq comes under .i dilfoient 
heading and passes all the rights held by 
the Zamindar. 

The grant oi' a piiliu taluq was a species 
of sub-settlement l>y the Zamindar. 

The latter pays his rent direct to Gov- 
ernment and the pnlnidar pays it to tho 
Zamindar. Apart from that obligation 
each is a full owner. • 

They refoiTcd to Hog. VUI of JSIU. 

Tarini Gharan Ganguly v. IFutson tC 
Co. (11) and Joykishen Mookerjee v. 
Collector of East Burdiean (12). 

(8) L. R. 48 I. A. 60 : 8 . c. I. li. R. 44 Mad. 

421 i 26 C. AY. N. 818 (1920). 

(9) L. B, [1900] A. C. 48, 68. 

(10) h R. (1909] 1 Ch. 606, 071. 678. 

(U) 12 W. U. 413) 3 B. L. R, 137 (1867). 

(12) 10 M. I. A. 16 (1804). 
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It is the basis of the latter case that if 
the Zaniindar had a right to do somethirig 


the pulnidiir Avoiild get tlie same rigid. 

Tn Sifcd Hosscin AUfi, Mirza lUihmhif v. 
Rai Jogcndra Narain Roy (7), it was ox- 
j)ressly hold that the whole interest ol tbe 
Zauiindar is conferred under a pidnt 
grant and that only siieh rights as arc* 
expressly reserved cjrn be held back. 

Apart from the law the words ol the 
grant here do expressly Iranshn* the A\hnle 
of the Zamindar's rights inehiding any 
rigljts in the snb-soil. The official tran- 
slation, Mliieh is conclusive, (‘on^'lniiv 
the words “ adlui ’’ and indJia *' as 
“ above and below the surface.” 

The suit is barred by limitation. 

\A'hether it is a suit for a deelaratiou 
d- for an injunction it is equally haned 
by Art. 120 ol the Isl Schedule o{ the 
.liimitaiion Act, IX of 1908. 

Kodolh Aitibu Nair v. Secretin ij of 
State Ud) and Wa.ziran \. Babuhd (tli. 

furthermore there are tindings ot fact, 
which have not been challenged l>v the 
Appellants in opening their ap]>eal, that 
the Kespondents have been in i)ossession 
for more than 12 years ; any claijii foi pos- 
session is therefore hari'cd by Art. III. 

Mr. Vijjohfij K. C.j in reply. — The lUm- 
gal Regulations show that there are diflVr- 
ent kinds of taluqdars and indicate that 
pulnidars are not in the position of pro- 
prietors. 

There is no bar by limitation. Tlie suit 
was in substance for possession of the 
property and the defence has all along 
been a reply to an action for possession. 

The wrong done by the Respondents was 
a cofitinuing wrong and a fresh period of 
limitation continually recommences. 

(7) 16 0. L. J. 7 (1889). 

(18) L. E. 51 I. A. 267, 268 ; S. c. 29 0. W. N. 

8C5 (1924). 

(14' I. L. E. 26 All. 391 (1904). 


Sec. 28, Liinilailon Act, 1908. 

Reference was also made to FiekVs 
Hegulations, p. 87. 

Harrington's Analysis, Yol. IIT, ]). 217. 

J^’iold’s Jjand-holdci’s and Jtelation of 
liandlord and Tenant, pp. 5T2, 708. 

MarshaH’s Reports (Ihmgal), ]). 28. 

'riieir LoKosiurs' Judoaient was deli- 
vered by 

fiOiu) Di'xj:i)ix.— The present action is 
as to the right io the rnincralsau a Maiiza 
al Siiltanpiir. The IMaintiffs are the 
Zainindars of a Zamindari within the 
homul.s of which the; said INIauza lies. 
1’lie Deleudants ui’e the pulnidars and 
(hn-piil nidnrs of the said Mauza. Tlie Dc- 
huidants arc ANoiking, and, as the High 
(-'ouri have I'ound- iis to which finding no 
dispute has been laised before this 
Hoard •' h.ivc' A^’orked the mines on u large 
s(*ale si n(*o iJSOf and to the knowledge of 
ihe IdaintifTs siiuv J898. 

1'iie present suit was raised in 1915. 
^Tlie Defendants rely upon three sepa- 
rate defences, J^'irst. Ihey sav that being 
pufnidurs they ar(^ in right of all the 
Zainiiidaii riglits appertaining to the 
tcj ritoiy embraced in tlic ptiini lease 
ujiless exce])tion has been expressed, and 
that IK) excej)tion of minerals waa ex- 
pressed. Secondly, they say that the 
ptitni lease gives them the right to the 
minerals in express terms. Thirdly, they 
say that the suit is barred either under 
Art. 120 or Art. 144 of the schedule to the 
Himitation Act. Tlie learned Sulxirdi' 
nate Judge decided all three questions 
against the Defendants and gave decree. 
On appeal the High ('"ourt of Patna affn ni- 
ed the view of the Subordinate Judge on 
the first question, but reversed him on the 
second. It is somewhat difficult to say 
Avhether they affirmed or reversed on the 
third, but, as they were in favour of the 
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Defendants on the second, they dismissed 
the suit. 

On a^ppoal to this Boaid all these ques- 
tions have been aroued at great length, 
and it has been urged that the first ques- 
tion is one of very gen^ual iinportanee. 
Their I/ordships, however, think that the 
case may be disposed oj' on tlie second and 
third questions. To take the third ques- 
tion first, the relief asked by tlic riaintifl's 
was at once possessory and declaratory, 
for they ask that it should be declared 
that the Plaintiffs aie entitlt*d to and arc 
in possessioJi of the underground rights of 
the said Mauza.” Their Jx)rdshij)s think 
that they are placed in this dilemma. The 
suit is admittedly raised juore than Pi 
years after the working of the minerals on 
a large scale, that is to say, a ])ro])cr work- 
ing of the field. It must be assumed for 
the purposes of this ])loa that the Plain- 
tiffs arc right on the first and second 
points. I’lie working by the Di'fendants 
was, therefore, working not under a lease 
but by ii mere tresi)assor. If, therefore, 
the suit is possessory, then it is barred 
under Art. 141 of Sch. I, for more than 
P2 years have elapsed since the ])osscssion 
became adverse. If, on the other hand, 
the suit is declaratory, it is barred under 
Avt. 120, for more than (J years have 
elapsed since the riglit to sue the declara- 
tion emerged. Further, tlieir Lordships 
agree w ith the High Court on the second 
question. This depends on the document 
of title. It runs as follows * 

Deed of Patni Seti1emen'i\ 

Wc let out to you in Mofussali Patni 
settlement the Mauza Sultanpur, as per 
boundaries given in the Thakbasta papers, 
appertaining to Taraf Afzalpur and com- 
prised in our Zamindari share, amounting 
to 4 annas in Tappa Kuntahit Karaya, ex- 
cluding the Chakran Jaigir, Debotar, Brah- 
motar and other extra lands, etc., and the 
Katai Jungles included in Tikish (?) vt 


Kaviuaj. 

an annual rental of Ps. 25 in Company 
com and a proimiun of Bs. 4h in Com- 
pany's coin You uAll hold possession of 
all the lands apportiiining thereto firm a 
very long time, such as Mai, Khanmr, Hasil, 
Paiit, Bi], Jhil, Khal, Kandur, Pnhar and 
1 arbat, JaJkeir, lalkar, tlic fruit-bearing 
and non-friiit-bearing trees and th.- Jungles 
and all rights and interests appertaining 
lo all such things lying within the foiK 
boundaries luul abo \’0 and below (Iho 
surfaces) Yon ’will not be ousted from 
the Zaiuiiidari.” 

'llime fiave been a seiies of cases l)eforo 
this Board in whieli tludr Lordships have 
held, in the ease of Ica.ses of nwhurari and 
otlier tenures, that, in order to pass 
miiu‘rals to the less(‘(‘, t‘\prcss words must 
he used, d'ljoy are Titiirdni Mukerji v. 
Cohen (1), Kiiniar llnri Narayan Sinffk 
l)co liahadur v. Sriiani Chakravarti (2), 
lioja Sri Sn Durya Si}iyh v. Bfdja 

Aatli IjOsc (.‘Jj, Sitslii liJiuslidn Misrn v. 
Jyoli Pnisliad SiikjIi ])co ( 1 ), (Hridhari 
Siiifjli V. Meyli Lai Pandey (o) and Puighu^ 
nalfi Poff Manvari v. Raja of Jhcria (fi). 
Bolh the Su])ordinai(^ Judge and the 
Judges of the High CVxirf havti deeid<*d 
(bat these eases efjually apply to pulni 
tenures. \^ it bout so doeiding, this must 
be assumed for the pnr])ose cjf deciding 
the second (piestion. The »Sul)ordinate 
Judge thought that such words as “ adhaf' 
urdhaf' hadnd luahdud ” were mere 
W'ords of stylo commonly used by writers 
of deeds without a proj:)cr understanding 
of their meaning, and, therefore, refused 

(1) L. B. 32 I. A. 185 . ». c. 9 C. W. N. 1073 
(190.1). 

( 2 ) L. R. 37 I. A. 13()- 8 . r. I. L. R. 37 Cal. 
723; M C. W.N. 740 (1910). 

(3) L. R. 39 I. A. 133 : 8. c. I. L. R. 39 Cal. 
m i 16 0.W. N. 482 (1912). 

(4) L. R. 44 I. A. -16; 8. c. J. L. B. U 0%1. 
585; 210. W. N. 377 (1910). 

(5) h. R. 44 I. A. 240 : 8. c. I. L. B. 45 Cal. 
87; 22 0. W. N. 201 (1917). 

(0) L. R. 40 1. A. 158 : 0 . c. 23 C. W. N. 914 
(1919J. 
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to give any effect to them. Tliis seems a 
mistaken view. Common words of style 
used in conveyances of any sort may be, 
and often are, words of surplusage, but 
when they are not words of surplusage, 
they must be given the proper effect of 
their own meaning. This view was taken 
by the. High Court. They tliought that, 
looking to the anxious oxpre.ssiou of the 
generality of the grant us evidenc'ed by the 
long category of tilings eonveyod. the 
word.s “ udha ” and " urdha ” made it 
plain that there was every intention to 
convey all lielow the surface as well as all 
on it or above it. ,^Yitll this view their 
Lord.shijis agree. 

Two moj'c contentions of the Appel- 
lants must, hovcvei-. bo stated in order 
to be set aside. Tlicir Counsel argued 
that sec. 108 (o) of the I’ransfer of Cro- 
perty Act settled the (luestion. Their 
Lordsliips consider this an impossible 
contention. 1’he meaning of the section 
is clear enough. It is ol)\iously dealing 
with the ordinary rights of a le.ssec in an 
ordinary lease, hnt it would he nothing 
less than an absurdity to hold that its 
terms cut down the rigid to u ork a mineral 
field e.xpressly con'veyodt. The}' further 
argued that a right to the minerals does 
not infer a rigid to work. It is a general 
principle of all grants qiiando aliquid con- 
ceditUT id ctiam conceditur sine quo res 
ipsa non esse poiest. This is always true 
as between grantor and grantee, but it 
docs not necessarily apply as against third 
jjarties. If the grantor has granted the 
surface to A and the minerals to B, it may 
well he that the mere grant of the minerals 
will not include a right to bring down or 
otherwise injure the surface in the 
cess of winning the minerals. But here 
there is no question of that sort. The 
grantee of the minerals is also the grantee 
of tl)e surface. Their Lordships have, 


therefore, no hesitation in saying that this 
grant of the minerals, in a question with 
the grantor, which is the only question 
here, includes the right to work. Such 
being their Lordships’ views, which 
directly lead to a« aflirmanee of the judg- 
ment of the High Court, they .would, in 
ordinaiT eireumstaiices, have said no more 
a.^ io the first and general question of 
whether a. pufni tenure, without more 
said, transfers as has been contended by 
the Eespondents all the rights of the 
Zamindari, including the right to the 
iiiinorals. 

'J’liere is admittedly conflicting author- 
ity on the point, but the learned Subordi- 
nate Judge, and also the Judges of the 
High Court, considered that the author- 
ities in favour of the putnidar were over- 
iiilod by tlic decisions of the Boax’d in the 
scries of cases mentioned above. The’'* 
Ijordships eaiinot agree with that view. 
Titiiram Mnhe.rji v. Cohen (1) was the 
case of a maintenance grant. This was 
held not to include minerals. Kumar 
llari Norayaii Sinqh Deo Bahadur v. Sri- 
raiii Chnliravarti (8) was dehotlar tenure. 
Jlaja Sri Sri Durtja Prasad Sinqh v. Braja 
Noth Bose (8) was the case of lease held 
as the appanage to the oflicc of Digwar. 
Saslti Bhusitan Misra v. JyoH Prashad 
Sirujh Deo (1) was the case of a brahmottar 
ttmure, which means that that was a grant 
to .Bialimins for their support. Giri- 
dhari Singh v. Mcgh Lal Pande.y (5) was 
an ordinary moliurari lease, liaghunaih 

(1) L. B. 32 I. A. 183 ; B. o. 9 0. W. N. 1073 
(lfl05>. 

(2) L. E. 87 I. A. 136 : 8. c. I. L. E. 87 CaL 
783; 14 C. W. N. 746 (1910). 

(3) L. E. 39 I. A. 133 ; 8. o. I. L. B. 39 Cal, 
6i06j 16 0. W. N. 4S8 (1912). 

(4) L. E. 44 I. A. 46 : 8. c. I. L. E. 44 Oal. 
685 ; 21 0. W. N. 377 a916). 

(0) Ti. E. 44 I. A. 246 : 8. o. I. L. B. 45 Cal- 
87; 22 0. W. N. 201 (1917). 
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Hoy Marwari v. Haja of Jheria (6) was 
again a case of hralimoltar tenure. Not 
one of these was the tenure of a putni 
tuluq in the hands of a putnidar. In 
their opinion the question, so far as 
direct decision of this Board is concerned, 
is still open. It really.»turn5 on what is 
the true pature of a putni tenure. Their 
Lordships think that the learned Judges 
have been misled by a wrong view of ex- 
pressions used by Lord Shaw in Oiridhari 
Singh v. Megh Lai Pandey (5), when 
quotij'.g the judgment of Loid Buck- 
master. His Lordship says : — 

“ The deoisio'js establish that when a 
grant is made by a Zamindar of a tenure at 
a fixed rent, althougli tbe tenure may be 
permanent, heritable and transfer- 
able, minerals will not be held to have 
formed part of the grant in the absence of 
express evidence to that effect ” 

But that only means that the mere 
fact of a lease being ixsrmanciit , transfer- 
able and heritable docs not necessarily 
carry with it the result that the lessee has 
all Zamiudari rights. Tlis Lordship 
was dealing with a contention founded on 
viokurari leases. The passing of a inoku- 
rari lease does not, says he, have the 
effect that all the rights of a Zamindar 
go with it, but his Lordshij) did not mean 
to say and did not say “ because a perma- 
nent lease does not entail that effect, 
therefore, inasmuch as a jnilni lease is a 
permanent lease, it docs not entail that 
effect.” That question was not before 
him, and was not decided. Their Ijord- 
ships do not decide it t),ow as it is not 
necessary for the judgment, nor do they 
wish to express any opinion, on the matter 
save one, viz., that they do not agree with 
the dictum of the High Court which says 

( 6 ) L, E. 44 I. A. 340 at p. 349 : 8 . c. t. L. U. 

45 Cal. 87 : 22 0 , W. N. 201 ( 1917 ). 

( 0 ) L. E. 46 1 . A. 158.1 ». C. 23 C. W'. N. 9 M 

( 1919 ). 


that the judgmoit of I’riusep and Hill, 
JJ., in the case of Kawab Sir Ali Quadcr 
Syed Hossein Ally Mirza Bahadur v. Itai 
Jogendra Narain livij (7) has been over- 
ruled by the decisions of (his Board above 
cited. That decision is in conflict with 
the decisions of other Courts in India, and 
whether it or those other decisions arc 
right must remain for .settlement on an- 
other occa.sion. 

Their Lordships will humbly advise His 
Majesty to dismiss the a|)peal with costs. 

Kolicitor : Mr. II. S. L. Polak for the 
Appellants. 

Solicitors: Missr.s. Pugh lO Co. for the 
Itespondents. 

G. 1). M. 


[ORDINARY ORIGINAL CIVIL JURISDICTION.] 

Suit No. 85 of 1921. 


C. 0 . Ghcsb, J. 

1925, 

Heard, 

10, March. 
Order, 

23, March. 


JoTiNORA Nath Ddtt, 
Plaintiff, 

. »’• 

Debendba Nath 1 utt, 
Defendant. 


Suit to Jedifre O'. P. Sola charged with debt — 
Attochment of Motes in o.>'ec('.tion of money decree 
pending suit — Consent dcercc deduring charge— 
Priority of duims, 

.1 murlgugcr. .1 filed a suit on 8lh JanU'- 
ary 1V;M- against the nwrlgagor B for a 
declaration that certain C. P. H’otes do 
stand chaiged for the repayment of his 
idaiin and on tiOth March 1924 a consent 
decree was passed declaring such charge. 
Prior to this suit another qreditor of B, 
had filed a suit on 2lst November 1923 for 
the recovery of certain sum and obtained d 
decree against B on 7ih January 1924 for 
the sum adiuuiced. In execution of this 
dicrec C attached the said> G, P, Notes 
and in pursuance of the order, dated 3rd 
March 1924, the same were made over to 
(7) l« C. L. J. 7 (186-9). 
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the Sheriff of Calcutta to the credit of this 
suit. A applied in execution for the sale 
of the said G. P. Notes hy the Registrar 
and prayed that the sale proceeds be paid 
first to him in satisfaclion of his decree 
and the balance, if any, be paid to C. 

Order of the Court was that the appli- 
eaiion be (jranLcd. 

OOGEKDRA r. DKIJEXI>nA (1), StlDlKURA 
V. Budan (-2), BEEiaffn/rij v. I'jirKRs (3) 
and Thaeuu J’rosad v. Fakirillah (I) 
foil owed. 

This ^\as an ai)])li(‘ation by the jiidj?- 
inont-creditor for the sale of eortain (j . 1*. 
Notes in the hand of tlio Sherifl' of Calcutta 
and the sale jnoceeds be paid to him in 
satisfaction of lus claim. 

One Jotindi'a Nath Butt on 8th Janu- 
ary 11)24 tiled a suit against his brother 
Debcndra for a declaration that certain G. 
1’. Notes belon{>in;j to Beboudra do staiul 
charged with the repayment of his claim 
and on 20th ]\larch 1024 a consent decree 
was passed declaring such charge. Prior 
to the said decree on 21sl November 1923 
another suit, being Suit No. 2985 of 192'), 
had been filed by another creditor Suren- 
dra Nath Ganguly against Bebcndiu for 
the recovery of Its. 7,321 and on 7lh 
January 1924 a decree was passed for the 
said sum. Iji execution of this decree the 
G. P. Notes were attached in the Lainis 
of the Coiijoration of Calcutta and in pur- 
suance of the order, dated 3rd March 1924 , 
the same were made over to the Sheriff of 
Calcutta by tlie said Corporation to the 
credit of the Suit No. 2985 of J923. This 
application was once made on 8th May 
1924 and the same was abandoned. 

Mr. P. N. Chatterjee for the applicant 

(1) 1. Ti, S. 2« Cal. 127 (1898). 

(S) I. L. B. 9 Mad. 60 (188-5). 

(3) I. L. B. 14 Cul. 631 (1887), 

(4) L.R, 22T. A. U;: *. C. 1. I,. R. 17 All. 

106 (I8!H). 


Jotiudra argued that a judgment-efoditor 
calf sell properties in the hands of a Re- 
ceiver in execution of a mortgage decree, 
although he cannot execute a decree 
against such properties by way of attach- 
ment or sale, Jogendra v. Debcndra (1). 
Here the property instead of being in the 
hands of a Becciver is in (he hands of the 
Sheriff and the same principles will apply. 
Tlio jiroperty is in the hands of the Bherilf 
of Calcutta, therefore he may bo dii’ected 
to make over the G. P. Notes to the Be- 
girt rar to be sold by him and out 'of the 
sale ]>roeeeds his client's claim may bo 
satisfied first and the surplus, if any, after 
sueli p.aymt'iit may be (laid to Surendra. 

Mr. S. N. P>ancrjee for the attaching 
Cl editor Surendra submitted that the con- 
sent decree was collusive and the pro- 
jn'ilies liad been attached by Sm’eudra in 
Slid No. 2985 of 1923 and he must get bis 
claim satisfied prior to the applicant. 
'I'liis application was barred by the prin- 
ciples of res judicala, as an ujiplication lor 
sale in this suit was once made and dis- 
missed. He ought to tile a claim but 
(lien lie is lio]7elessl,y out of time. 

d/r. P. N. Chatterjee in reply argued 
dial the execution Court cannot go into 
the question of the validity or otherwise 
of (he decree, Sudindra v. Budan (2) and 
in case of a decree-holder in a mortgage 
suit he need not attach the property, Deef- 
holLs V. Peters (3). He can get the order 
for sale always. A decree-holder can make 
any number of applications in execution 
and cannot b% barred by res judicata as 
the former ap)>lication was not dismissed 
on its merits, Thakiir Prosad v. Fafcir- 
utlah (4). 

(1) I. fi. S. 26 CaI. 127 (1808), 

(2) I. L. B. 9 Mad. 80 (1885). 

(3) I. L. n. 14 Cal. 631 (1887). 

(4) L. R. 28 I. A. 44: e. c. I. E. E. 17 All. 

106 (18iU). 
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Tile ORtiER Made by the CotTRT was as- 
follows ; — 

The Sheriff of Caldhta to mahe over 
to the Registrar the said ti. P. Notes and 
the Registrar to sell the same and the sale 
proceeds to be placed to the»credit of this 
suit and ont of the sale proceeds, the ap- 
plicant’s claim in this suit lie paid first, 
and if any balance is left the same to be 
placed to the credit of the Suit No. 2986 
of 1928 and paid to Snrendra. 

Mr. S. C. Dhar, Solicitor for the Appli- 
cant. 

Mr. P. Tj. Mnllik, Solicitor for tlie OpjiO' 
site Party. 

P. D. 

ICIVIL APPELLATE JUBISDICTION.] 
Littbbs Patent Appeal 
No. 37 OF 1923. 

Qbbavbe, J. ' 

OOHINO, J. 

1926, SuoHANTA Kumar Das 
Heard, 9, 11 and ’ «. 

12, March. Saik Ismail. 

Judgment, 

28, March. , 

Cnder-raiyat — Customary right of oceupoTicy, 
if heritable— Personal right — Bengal Tenancy Act 
(VIII of 1886), sees g6, 113 (I) and 183. 

Per &EBAVBS, J. — The right of occu- 
pancy of on under-raiyat is a right 
acquired hy custom or usage, and 
before, such right can be said to 
be heritable, it must be proved by evi- 
dence in the usual, way that by custom or 
usage heritability is an incident of such 
right. 

Per Cuming, J. — An occupancy right is 
a personal right created hy statute. Apart 
from sec, 8$ of the Bengal Tenancy Act 
uihioh makes the occupancy right of a 
taiyat heritable, there is no right of herit- 
ubility in regard to such a right. The 


occupancy right of an uadcr-raiyat is thus 
not heritable by Une , hat if is open to the 
un<Ur-raiyot to prove that hy custom or 
usage the occupancy right is heritable. 

This is an appeal under cl. 15 of 
the Letters Patent against the decree of 
Mr. Justice B. B. Ghose in S. A. No. 2860 
of 1920, dated the 11th April 1923, revers- 
ing a judgment and decree, dated the 17th 
September 19iM, of Ist Subordinate 
Judge of i’aridpur (Balm Haripada Baner- 
jee), and confirming those of the Munsif, 
1st Court of Bhanga (Babu Surendra Kath 
Sen), dated the Gth .\pril 1920. 

The material facts sufficiently appear 
from the judgment of B. B. Ghose, J.. 
which was as follows : — 

B. B. Ghose, J. — This appeal is by the 
Defendants and it arises out of a suit for 
ejectment by the Plaintiffs. The allega- 
tions of the Plaintiffs in their plaint are 
that the Plaintiffs were raiy^ts and one 
Sheikh Gedu was an imder-miyat under 
them and that they had served notice 
under sec. 49 of the Bengal Tenancy Act 
determining the under- raiyati interest of 
Gedu in Chaitra 1323 and thereby the in- 
terest of Gedu had been extinguished. 
The plaint further states that Gedu died in 
Aghran 1325 and ids /corfa jamai interest 
was determined on his death, and it is fur- 
ther stated that according to law and 
local custom a korfa tenant does not and 
cannot acquire an occupancy right and 
therefore Gedu had no occupancy righjt in 
the land. It is also alleged that if the 
record-of-rights shows that Gedu had an 
occupancy right it was erroneously record- 
ed without the Plaintiffs’ knowledge. 
That being so, the Defendants had not ac- 
quired any right to the disputed land and 
are therefore liable to be ejected. The 
Defendants’ plea shortly stated was that 
their father had occupancy right in the 
land of the Plaintiffs who were tenure- 

9a 




holders. It has been found by both the 
Courts below that Gedu, the father of the 
Defendants, was an under-raiyat under the 
Plaintiffs who are raiyate, but that be had 
acquired a right of occupancy under 
local custom. Upon that finding the trial 
Court dismissed the Plaintiffs’ suit hold- 
ing that the Plaintiffs were not entitled 
to khas possession under the circum- 
stances. On appeal by the Plaintiffs tlie 
Subordinate Judge has held that althotigh 
the Defendants’ father had acquired a 
right of occupancy as under-raiyat by local 
custom his right was not heritable and as 
the Defendants had acquired no right 
they are liable to be ejected. 

The question does not seem to have 
come up for decision before this Court in 
any previous case. The learned vahils 
who argued this case before me were un- 
able to find any authority on the point in 
controversy. The learned Subordinate 
Judge has decided the case apparently fol- 
lowing the Full Bench case of Arif Mou- 
dal v. Ham llatan Mondal (1) and the 
case of Janiini Svvdari Dasi v. Bajriidru 
Nath Chakrawrrty ('2). Those cases, 
however, do not cover the present ques- 
tion. There the under-raiyats vveic not 
found to have acquired any right of occu- 
pancy but held under an annual holding. 
It has been held that the interest of an 
under-raiyat holding for a term is 
heritable, Alejan v. Eaham (3). The 
question here is what is the position of 
an under-raiyat who has acquired a right 
of occupancy by custom as he is entitled 
to do under the provisions of sec. 183 of 
the Bengal Tenancy Act. It is contended 
on behalf of the Appellants that he will 

(1) I. L. E. 81 Oal. 767 : 8. o. 8 0, W. N. 479 
(P. B.):(lfl04). 

(2) 11 0. W. N. 619 (1906). 

(8) 20 0.W,N.7e6: B. c. 82 0. L. J. 288 
(1916). 


• have all the rights conferred upon iEiyats 
having occupancy rights. It is contend- 
ed on the other hand that it cannot be 
so, as Chap. V of the Bengal Tenancy Act 
deals specially with the case of raiyats 
having occupancy rights; and therefore 
any under-raiyat having a right of occu- 
pancy cannot claim the rights which are 
incidental to the occupancy right of a 
raiyat ; and it is further contended by him 
that it is incumbent on the under-raiyat 
to prove not only that he had acquired a 
right of occupancy by custom* but also to 
prove custom which regulates the inci- 
dents of such occupancy rights, and if 
such an under-raiyat cannot establish the 
custom of heritability it should be held 
that it is not heritable. In my opinion 
the contention of the Bespondents does 
not appear to be sound. It seems to me 
that when once an under-raiyat proves 
that he has acquired a right of occupancy 
by custom he should be clothed with all 
the rights which have been described as 
the incidents of occupancy right under 
Ohap. V of the Bengal Tenancy Act, iu 
the absence of any custom to the contrary. 
To hold otherwise would be to give an 
under-raiyat an occupancy right which 
would be barren of any results. For in- 
stance it seems to me that it cannot be 
said that an under-raiyat who has acquired 
a right of occupancy can be ejected under 
sec. 49 of the Bengal Tenancy Act, and 
it has been so held in the casfe of Gopal 
Mand^l v. Tapai Sankhasi (4). In my 
judgment therefore the right of an under- 
raiyat who has acquired a right of occu- 
pancy is heritable. It would further ap- 
pear from the statement of facts in the 
plaint that the Plaintiffs also understof»d 
that if the Defendants could establish a 
right ot occupancy as an under-raiyat the 

(4) I. L. B. 46 Oal. 48 ; i. 0. 82 0. W. N. 616 
(19U), 
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Plaintififs would not he entitled to eject* 
them on the ground that such an interest 
is not heritable. Therefore the sole ques- 
tion that was discussed in the trial Court 
was whether the Defendants had acquir- 
ed right of occupancy or . and that 
having been found in favour of the De- 
fendants the suit was dismissed by the 
trial Court. 

It seems to me therefore that the Plain- 
tiffs are not entitled to eject the Defend- 
ants on the ground stated by tlie learaed 
Subordinate Judge and this appeal must 
be allowed with costs in all Courts. 

[The Defendants preferred this aj)peal 
under the Letters Patent.] 

Babu Saiindra Nath Hoy Chaudhuri for 
the Appellant. 

Babu Surendra Nath Da^ Oupta 11 for 
the Respondent. 

The Judgment of tue Court was as 
folIow^s : — 

Greaves, J. — This is an apj)eal under 
see. 15 of the Letters Patent from a deci- 
sion of Mr. Justice Bepin ^^hary Ghose, 
dated the 11th April 1923. 

The question w^hich arises for our deci- 
sion is whether the learned Judge was 
right in holding that a right of occupancy 
acquired by an under-raiyat by custom 
descends to his heirs. 

The point so far as I can ascertain lias 
never beqp decided. 

By sec. 26 of the Bengal Tenancy Act 
if a raiyat dies intestate in respect of a 
right of occupancy the right descends like 
other immoveable property subject to 
any custom to the contrary and the learn- 
ed Judge considers that once an under- 
raiyat proves that he has acquired a right 
of occupancy he is clothed with all the 
rights which have been described as the 
incidents of occupancy right under Chap. 

gf Bengal Tenancy Act in the ab- 


sence of any custom to the contrary and 
he thinks that to hold otherwise would be 
to give an under-raiyat an occupancy 
right which would be barren of*any results. 
Chap. V deals with occupancy raiyats and 
nowhere in the chapter is an uuder- 
raiyat mentioned or referred to exce]>t in 
sec. 113 (/) wJiere reference is made to «n 
under-T’aiyal with rights of occupancy and 
it is not until sec. 183 of the Act is reach- 
ed that there is any reference to the occu- 
pancy rights of an under-raiyat acquired 
by custom or usage which are expressly 
saved by that section and I find it diffi- 
cult to see on what ground the provisions 
of C’hap. V should regulate or govern these 
rights. Such rights are acquired by cus- 
tom or usage and, in mv opinion, before 
such right can be said to be heritable it 
must be proved by evidence in the usual 
way that by custom or usage heritability 
is an incident of such rights and I think 
the case must go back to the Munsif for 
a decision upon evidence of the question 
whether by the custom oi* usage prevailing 
in that part of the country where the land 
is situated upon the death of an under- 
raiyat w^ho has by custom or usage acquir- 
ed occupancy rights in his holding such 
right uix)n his death descends to his 
heirs. The Munsif wdll record his find- 
ing and return it to this Court as soon as 
possible. The parties will be at liberty 
to adduce fresh evidence if they so desire. 
Before 1 leave this appeal 1 should say 
that in my opinion the question is one of 
fact and not of law and I think that no 
useful purpose will be served by referring 
to the numerous cases which were cited 
before us. , 

The right of occupancy acquired by an 
under-raiyat is a right acquired by cus- 
tom or usage and not by statute and in 
order to detei mine whether heritabilitv ifl 
an incident of the custom or usage you 
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have to ascertain by evidence the nature 
and extent of the custom or usage. 

I have not been able to satisfy myself 
that apart .from statute beritability is an 
invariable incident of occupancy right as 
was urged before us ; it may have been so 
in the case of khood khast raiyat who seems 
by custom to have acquired by long ten- 
ancy an hereditary right of occupancy. 
See Philip’s Law of Land Tenures, Ben- 
gal, p. 14, and I tliink from the terms of 
sec. 6 of Act X of 1859, re-enacted by Act 
VIII of 1809, sec. 6, that the right of occu- 
pancy thereby conferred on raiyats wlio 
had cultivated far more than 12 years v\as 
a heritable right, at lotist it would seem 
BO from the wording of the section winch 
refers to the holding ol the father or other 
persons from whom a raiyat inherits, al- 
though Sir Barnes l^eacock in Ajoodia Per- 
sad V. Musmmmat Ernambandee Be(jum 
(5) doubts whether a right of occupancy w us 
heritable and in other cases it has been 
held to be merely a personal right. See 
Narendra Narain Hoy Choudhury \. Iskaa 
Chandra Sen (0) and Bibi Suhodra \ ■ 
Smith (7). 

Gumino, J. — This is an appeal against' 
the order of ilr. Justice B. B. Ghose re- 
versing the order of the learned 1 st Subor- 
dinate Judge of Faridpur w'ho ha4 re- 
versed the order of the Ist Munsif of 
Bhanga. The learned Judge by his order 
dismissed the. Plaintiff’s suit. 

The Plaintiff has appealed under cl. Ih 
of Letters Patent. 

The facts found are briefly these. The 
Plaintiffs are raiyats and one Gedu was 
their under-raiyat with a right of occu- 
pancy. t He died. 

The Plaintiff now seeks to eject his bciis 
on the ground that the occupancy right 

(6) B. L. 11. Full Bench Rulings 726 ^867). 

(B) 13 B. L. B. 274 (1874). 

(7) 20 yf, B, 189 at p. 140 (1878). 


' of an under-raiyat is not heritable and 
does not descend to his heirs. The 
learned Judge has held that such, a right 
is heritable and, hence tliis appeal. The 
sole point to be determined in this appeal 
is — »• 

Is the occupancy right of an under-raiyat 
heritable ? 

The argument of the Plaintiff- Appel- 
lant is this. Occupancy rights are made 
heritable by statute by sec. 26 of the 
Bengal Tenancy Act. This section ap- 
plies only to raiyats and not to under- 
raiyats and therefore the occupancy right 
of an under-raiyat is not heritable. The 
Respondent argues that an occupancy 
right is immoveable property and so de- 
scends like any otlier immoveable property. 
That before 1859 the right of all cultiva- 
tors whether raiyats or imder-raiyats w'ere 
recognized as heritable and the present 
Act has made no difference. That the 
beritability of an under-raiyat is part of 
the customary law of this country and not 
a creature of statutes. 

Now ordinarily the interest of an under- 
raiyat holding on an annual holding is 
not heritable, [see the cases of Mehar AH 
V. Kalai Khalasi (8), Arif Mondal v. Ham 
Hatan Mondal (1) and Jamini Surulari 
Dasi V. Hajendra Nath Chakraverty (2)] . 

All that the heirs get is the right to re- 
main on the holding until the end of the 
agricultural year. ^ 

If he holds under a lease his heirs are 
entitled to succeed him in the 'JJenatu'y 
and can be ejected without notice at the 
expiry of the lease [Alejan Bibi v. Baham 
AH (3)]. Are his heirs in any different 
position if he held a right of occupancy in 

(1) I. L. B. 81 Oal, 767 ; 8. C. 8 0. W. K. 479 
(F. B)(1904). 

(2) 11 0. W. K 6W (1906). 

(3) 20 C. W. N. 766: •. C. 22 C. L J. 282 
(1816). 

(8) 27 0.1b 7. 678 (1816). 
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the land or in other words, is the op«u- 
pancy ri^(Jit of the uuder-raiyat heritable? 

The .BespOiid|enl liaw contended stre- 
nuously that a right of occupancy is not 
a- personal right hut is inuuoveahle pro- 
perty and he relies on ce^ain observations 
in the case of Chandra Bcnodc Kundu v. 
Ala Bux (9) where Mookerjee, J., re- 
marks : “ The right of occupuncy \i will 
he observed is, for the purpose of descent, 
thus placed on the same footing as other 
immoveable propoities. This is hurdjy 
consistent willi the theory that the right 
of occupancy is a merely personal right." 
And further on (p. 250) the same learned 
Judge remarks : “ The occupancy raiyat 

enjoys under the Bengal Tenancy Act 
substantial rights in the land and his in- 
terest cannot be appropriate! v desciibed as 
a merely jiersonal right or persoJial pri\i- 
Icge.” ■ 

Unfortunately the learned Judge does 
not go on to slate how such a right of oc- 
cupancy can be appropriately described, f 
think myself that considerable confusion 
has arisen from the use of the expres- 
sion “ occupancy holding,” an expression 
which is constantly found in the Law Ee- 
port and is used in the decision which I 
have just referred to. As far as 1 can see 
with great respect to the learned Judges 
who have used the expression it is inac- 
curate. In the Bengal Tenancy Act a 
holding means a parcel of land held by a 
raiyaif and forming the subject of a 
separate tenancy ; so an occupancy hold- 
ing is an occupancy parcel of land held by 
a raiyat. I confess, I can attach no mean- 
ing to this expression. The expression 
occupancy holding is found occasionally in 
the Act itself, e.gf.., in sec, lid. Possibly 
it is used as a short way of referring to a 
holding when held by a raiyat with a right 

(9) 1. L. B. 48 Cal. 164 at p. 249: 8. 0. 84 C 
W. N. 8}6 (8pl. B.) (1920). 


of occupancy. But a.s w general rule the 
Act speaks of a raival with a right of occu- 
pancy. The view wliich I have always 
taken is that it is inaccurate lo r.peak of an 
occupancy holding. To illustrate my 
meaning take a certain parcel of land in a 
village. It is let out to A who is a settled 
raiyat of the village. He has a right of 
occupancy in the hind. 

But sup])ose it is let out to B, a person 
who is a complete stranger and without 
any right of (K^cupancy. His interest in 
the land is (mtirely diife rent from A and he 
has no rigid, of occupancy. Bo the inci- 
dent of the tenancy de])en(lK not on the 
particular piece but tlu’. ])erson who holds 
it and it is diriiciill to sec how' a right of 
oceu])ation is anything hut a personal 
light ))cculiar to the person wdio l»olds the 
land and not to thc^ land itsell. As was 
pointed out in the case of the Midnapur 
Zrnnndari/ (\t. \. ] I riifhikcsli Chose ( 10 ), 
sec. 2f) deals with the devolution of the 
right of occupancy and not of a holding 
pure and simple mid as the right of occu- 
pancy is a cieature of the statute and a 
doubt had been expressed as to the berit- 
ability of a iigiit of occupancy under Act 
X of ib59, there was a good reason for 
making other taovision in relation to a 
right of occupancy w liich would not apply 
to the ordinary holding of a raiyat. A con- 
sideration of secs. 19, 20, 21 , 22, 23 and 20 
make it clear that the right of occupancy 
is a right peculiar to a particular person 
and not to a particular parcel of land, or 
holding. The conclusion to which I come 
is that an occutiancy right is a personal 
right. The use of the expression ” as 
other immoveable property ” in sec. 26 
has helped to add to the oonfusibn, it being 
argued that as the word other is used it 
must mean that an occupancy right is im- 
moveable property. If however this was 
(10) 18 C. W. M. 828 (1914), 
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the meaning the section would be clearly 
superfluous. I may now deal with an argu- 
ment which was i)ut forward that before 
tlie passing of the Tenancy Act of 
1885 an under-raiyat or sub-tenant was n 
raiyat. Mookerjee, J., dealt with the 
question in the case of Kamini Sundari 
Dasi V. Prasanna Kumif Sil (11) and it is 
unnecessary for me to discuss it for I en- 
tirely agree with the conclusion to which 
the learned Judge came (see page 689). 
It has been argued that if the occupancy 
right of an under-raiyat is not heritable 
what advantage does he get from it. The 
simple answer to this is that he enjoys all 
the rights of an occupancy raiyat. His 
heirs do not enjoy the right of inheritance 
that the heirs of the occupancy raiyat 
would have. It is perhaps unnecessary to 
re-capitulate what these rights are. The 
conclusion to which I have come is that 
w'hatever may be the origin of a right of 
occupancy, heritability of such a right is 
a creature of the statute created by the sec. 
26 and that outside the statute there is no 
right of heritability on such a right and 
to determine if the occupancy right of an 
under-raiyat is heritable we must look lo 
the Act itself. Sec. ?6 specifically makss 
the occupancy right of a raiyat heritable. 
But the section makes no reference to 
under-raiyats nor is there any section 
which directly refers to the heritability of 
an occupancy right held by an under- 
raiyat. The expression raiyat does not 
include an under-raiyat. See sec. 4 of the 
'Act where tenants are divided into tenure- 
holders, raiyats and under-raiyats. Each 
of these classes of tenants is defined and 
they are kejpt distinct throughout the Act. 
Bee. 6 (3) makes the distinction between 
raiyat and under-raiyat (]|uite clear. 

The framers of the Act had in their 
mind the possibility of an under-raiyat 

- (11) 24 0, W. N. 686 (1920). 


having a right of occupancy [see sec. 113 
(i) where under-raiyats with a right of 
occupancy are referred to]. The conclu- 
sion is therefore inevitable that they deli- 
berately excluded under-raiyat with a 
light of occupancy from the operation of 
sec. 26. It might no doubt be open to the 
imder-niiyat to prove that by custom or 
usage the occupancy light was heritable. 
tSec. 183, Bengal Tenancy .\cti. This he 
lias not attempted to do nor apparently 
w as it ever his case. My learned brother is 
liowever of opinion that he should be given 
an oj>|>ortunity 1o prove this if he can 
and so T agree with the order of r(*inan(l he 
proposes. 

(J. 


[CillMINAl. NEVIStONAL JUR-SHIC r<ON.] 

JiThY 1U.F. No, 02 OF 1!)21. 
(jrUKAVEH, J. 

Mukmiji, j. 

1925, 

Heard, 

4, February. 

Judgment, 

12, February. 


Fmceror 

V. 

l^HEMANANDA Dl<TT, 
Accused. 


Ci'iviinal Procedure Code (Act V of 1898 )y sec 
807 - Reference to High Court on difference between 
Judge and jitrg - High Court token justified in re- 
fusing to accept oerdict of jury on such reference — 
Dying declaration^ evidentiary value of—Vistmetion 
betwem English and Indian law— Circumstances 
v'hich Court must consider in relying on dying de^ 
claration— Record of dying declaration— Desirabi- 
lity of recot'ding statement vorbttim and questions 
put with the answers. 


hi a Reference under 6*cc. 307, Cf^. P. 
C'., what the High (Jourt has got to find 
before it can refuse to accept the verdict of 
the jurij is that the verdict is unreasonable. 

Dying declaration stands upon a widely 
different footing from the lestimony of a 
witness given in Courl. In the case of the 
latter it is permissible and at times neces^ 
sary under gertain circumstances to accept 
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a part which is unimpeachable and reject 
that which is obviously untrue, though to 
found a criminal conviction on such 
appraisement of evidence is very often un- 
safe. As regards a dying declaration, to 
accept a portion and reject the rest is en- 
tirely out of the queMi(Ai; there must be 
absolute guarantee of the accuracy of the 
record and the truth of the entire state- 
ment before it can be acted upon. 

Under the Indian Evidence Act, the 
weight to be attached to a dying declara- 
tion depends not upon the expectation of 
death which is a guaranlrc of its truth, hut 
upon the circumstances and surroundings 
under which it was made and very much 
also upon the nature of the record that has 
been made of it, so that it becomes almost 
always a question of fact as to whether it 
should be relied upon or not. 

Where in recording a dying declaration, 
the Magistrate appeared to have put ques- 
tions which were not all recorded, though 
the, answers were : 

Held— That the proccdurr was open 
to objection, in that in the first 
place the questions 'might be leading 
questions and in the eondiiion of a person 
making a dying declaration there was 
always very great danger of leading ques- 
tions being answered without their force 
and effect being freely comprehended . 
In such circumstances the form of the de- 
claration should be stick that it would be 
possible to see what was the question and 
what was the answer, so as to discover 
how much was suggested by the examin- 
ing Magistrate and how much was the 
production of the person making the 
statements. 

Per Cave, J., in R. v. Mitchell ( 1) re- 
ferred to. 

This was a Reference under sec. 307, Cr. 
a) 17 Oox. 0. 0. 608 asas). 


P. C., made by the Sesfiions Judge of 
Chittagong (Mr. H. C. Stork), dated the 
29th September 1924, disagreeing with 
the verdict of the jury who had found the 
accused not guilty of the oliarge framed 
against liim under seo. 302, I. P. 

'J'he facts of the ease, will aivjiear Irom 
the judgment. 

Mr. li. Ij. Milter (^Slanding Coun.veh for 
the Clown. 

Mr. K. N. Chaudhuri and Babu Pro- 
bodh Chandra (Jhatierjee for the Accused. 

The JrnoMioNT ok the Court was as 
follows : — 

Mi'krkji, J. — The accused Prema- 
nandii Dutt was tried by tlie Sessions 
Judge of Chittagong with the aid of ai jury 
on a charge under sec. 302, f. P. C., for 
causing the death of one Prafulla Kumar 
Roy by shooting liim on the paltan ground 
in the town of ( hillagong on the evening 
of 2.5tli Mav I02t at about 8-30 I’.w. 1'he 
jiii'v in n unanimous verdict of not 

{guilty, and the leaiiiecl having din- 

iigiwd willi lliH siime, has submitted the 
(jase to us under Hie provisions of see. 307, 
(Jr. P. C. 

Jn (he (!Ourse of an elaborate summing 
up, which is remarkable for its lucidity and 
its fairne^ss, tbe learned Judge has set out 
all the fads and circaimsfances of the case 
and Hie various [Kiints that arise for consi- 
deration and his charge has been of im- 
mense assistance to us in dealing with the 
case. 

The ac(*used f^remananda J-5utt, accord- 
ing to his own statement, was a Preventive 
Officer in the Customs Department, which 
appointment, he says, he resigned and he 
became a congress volunteer.^ He appears 
to be a youngman of about 24 years of age, 
and is what is ordinarily known as a 
political suspect. 

The deceased Prafulla Kumar Boy was 
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a Snb-Tnspector of the Criminal Tnveftti- 
gation Department. The acciiBed and tiit* 
deceased appear to have been known lo 
each other for some time ])ast; and there' 
is evidence to show that since Febvnary 
]9‘24. the deceased was in touch with the 
accused, preanmably watching him as a 
l)olitical suspect, and iiad met him on 
several occasions — on some occasions by 
np}X)intment. 

The case for the ]')rose<Mition is tluit on 
the day and at tiie hour mentioned before 
the accused and the deceased met by ap- 
pointment at about 7 talked together 

for some time and they ha<l talks on ix)liti- 
cal matters, tliat they were seated under 
a. tree, and eventually the accused said 
to the deceased : “ J^rafulla Dabu, vou are 
a very dangerous man, you caTtsed the 
Maniktala case to be detected and Ananta 
Singh arrested :” that the deceased re- 
plied : “ What can 1 do? T am a paid ser- 
vant.” Tl is said that the accused then 
stood up and asked the deceased whethei 
ho would not leave the place : to which 
the deceased replied in the negative and 
said that the accused inigld go. The pro 
secution case is that whe»i in this position 
the accused fired 3 shots at the deceased. 
As far as can be made out the time when 
the shots were fired was somewhere near 
8-30 T».TM. Immediately after this people 
came to the spot hearing the shots or cries, 
and carried the deceased or assisted him 
on to the road to the east of the field, put 
him into a gharry which they were able 
to secure and removed him to a b unglow 
at a short distance to the south, and there 
first aid was administered to him. Thence 
he was removed to the General Hospital. 
Next morning it was considered necessary 
to remove him to Dacca in order to localise 
and trace the bullets and for better treat- 
ment. A journey l)y rail was unquestion- 
ably but if was decided to under- 


iake the risk ns it appeared to be the only 
means of saving his life. He was put into 
a train, hut expired on the way. 

M'hat I he occm rcncc' look place at or 
about the time mentioned alxwe and under 
circunistanees which clearly point to the 
offence as being hue of murder are mattei's 
al>ont which there can hardly be any doubt 
or* dispute. Nine witnesses liave deix>sed 
that they came to tlie spot immediately or 
shortly afier the occurrence on hearing 
shots or cries from the place. They are 
V. W. No. 2, Rai Satish rhandfa Sen 
liahadiir, \\ \\\ Xo. 4, Nalini Kumar 
( lioudhurv, l\ W. Xo. 5, Rajani Kania 
De, \\ W. Xo. fi, Bisesvvar Das, P. W. 
No. 7, Dliirendra Nath Moitra, P. W. 
No. 8, Rasik ( handra Bhattacharja , P. W. 
No. 9, H. Ij. Black, P. W. Xo. 10, D. W. 
X. (Jouller and P. W. Xo. 12, Pramatha 
Kumar Das. P. W. No. 15, Dr. Chatterji, 
the (Ivil Surgeon, has deposed to the in- 
1 11 lies revealed on post morion examina- 
lion on the body of the deceased and said 
that they were caused by revolver or pistol 
shols and pointed to three shots having 
heoii fired, and tlie shots having been fired 
at close (juarters, that is to say, from a- dis- 
lance of not more than two feet. P. W. 
No. 23, Ml*. Howe, an employee of Messrs. 
Rodda & (’o., on examining the discolour- 
ing round the two holes made by the 
shots in tlie sliirt of the deceased, deposed 
that the distance of the muzzle of the 
))i8tol that fired the shirt would be over 3 
and less than 18 inches from the shirt. 
Firing shots at such a close range unmis- 
lakeahly indicates intention to cause death. 
Ppon the evidence of P. W. No. 16, Dr. 
Chatter ji, the Civil Surgeon, and also of 
P. W. No. 22, Dr. Dees, the Chief Medi- 
cal Ofl&cer of the A. B. Railway, it is clear 
that the journey to Dacca was undertaken 
as it was considered to afford the only 
chance of sa^in^ the lif^ of the deceased 
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and there are absolutely no circumstanced 
in the c^e suggesting that ho would not ^ 
have died if he was not so removed. 

The prosecution, in order to fix the guilt 
on the accused, have adduced evidence, 
which falls into three groupft : TH Circum- 
stantial evidence by which a motive is 
sought to be established for the crime ; 
(2) evidence of witnesses who depose to 
the hearing of the shots and cries and who 
say that they came and saw the deceased 
and that the deceased then and there gave 
out the name of the accused as his assail- 
ant ; and (3) the dying declaration of the 
deceased made before a Magi strafe in 
which Ihe details of the occurrence are 
given and in which is to he found a decla- 
ration alleged to have been made by the 
accused himself of his motive in taking the 
step that he was about to take. 

So far as the first of the aforesaid items 
of evidence is concerned, the [>oBition is 
this. By an order (Ex. 6) passed by the 
Deputy Superintendent of Police, Chitta- 
gong, on the 5th January 1924, Prafulla 
Kumar Eoy was deputed, to Calcutta to 
assist in the arrest of four persons, 
amongst whom was the name of one 
Ananta Singh. From a Police Eeport 
[Ex. 7 (1)] it appears that he arrived at 
Calcutta on 7th January 1924 and two 
days later made a report to the effect that 
be had come to know that the accused 
Premananda Dutt associated ^vith one 
Sachindra, a suspect. From entries in 
Police Diaries [Exs. 7 (4), 7 (3) and 7 (2)1 
dating from 7th February 1924 to 29th 
February 1924 it appears that the deceas- 
ed met the accused during this time, and 
the latter made appointment with him to 
meet him which he did not keep and aho 
gave a false address where the decease<l 
Was unable to find him. These entries 
show that the deceased was anxious to be 
in touch with the accused^ but the accus- 


ed vtes avoiding the deceased. From the 
evidence of P. \V. No. ir,, Upendra Chan- 
dra (ihose> a Sub-Inspector of Police and 
P. W. No. 16. Jinnatali, a constable, it 
appears that the deceased, while in Cal- 
cutta, was watching premises No. 10(\ 
Ward Institution Street, at Manikiola, 
along with other Police (Irtlcers, that they 
did so for the whole of February and up ro 
the middle of Marcli 1924 and two persons 
were arrested of wl]om one was the afore- 
said Ananta Singli. It would seem that 
the object of the watch was to arrest 
absconders in a case which is described in 
the evidence as the (diittagong Robbery 
case in which Ananta Singh was an accus- 
ed, and that in the course of tlje search of 
the aforesaid premises certain explosives 
were found which resulted in a case which 
is described as the Maniktola case. 
Apart from the dying declaration which I 
shall deal with hereafter anci in which the 
accused is said to liavc declared that the 
deceased was a dangeions man for wJiat 
he had done in the matter of the aforesaid 
two cases, the only other evidence as to 
the previous connection between the two 
is to be found in the deposition of P. W. 
No. 11, Shama Charaii De, who states 
that on Saturday the 24th May 1924 at 7 
or 8 A.M. in the morning the deceased 
bad asked him to tell tlie accused that he 
wanted the latter to meet him that after- 
noon. This request suggests that it was 
not an altogether unusual thing that tlie 
two would meet. There is also the state- 
ment of the deceased contained in his 
dying declaration that he had met the 
accused twice or thrice before. The learn- 
ed Judge pointed out to the jury^that the 
name of the accused w'^as not amongst 
those the deceased had been sent to Cal- 
cutta to enquire about, that there was no 
connection of a criminal nature proved 
between Ananta Singh and the accused, 

94 
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and there ^as nothing else beyond this 
that they were both political suspects, 
that they were friends and neighbours and 
both had been seen exercising together in 
a gymnasium. The learned Judge rightly 
w’amed the jury that the evidence referred 
to above is of little or no valne as indicat- 
ing a motive strong enough to prompt flic 
accused to take the life of the deceased. 
As the learned Judge put it to the jury 
the “ corner-stone of the prosecution ease 
regarding motive ” is the statement in the 
dying declaration, to which I have re- 
ferred and for corroborating which the said 
evidence is only useful. 

Turning now to the second group of 
evidence, it consists of the testimony of 
nine witnesses, namely, 1’. W. No. 2, Ilai 
Bahadur Satis Chandra Sen, P, W. No. 4, 
Nalini Kumar Choudhury, P. W. No. 5, 
Bajani Kanta De, P. W. No. 6, Biseswar 
Das, P. W. No. 7, Dhirendra Nath Moitra, 
P. W. No. 8, Rasik Chandra Bhatta- 
charjya, P. W. No. 9, H. L. Black, P. W. 
No. 10, D. W. N. Coulter and P. M'. 
No. 12, Pramatha Kumar Das. Of these 
BO far as can be made out from the evi- 
dence the first to arrive on the scene were 
P. W. No. 5 and P. W. No. 6, the two ex- 
cise peons, who came from the bouse of 
the Excise Superintendent just on the east 
of the field and separated from it by a road 
intervening. Their evidence is to tlie 
effect that on hearing shots, after a little 
delay sufScient to fetch a light, they went 
to a group of trees, found the deceased 
lying on the ground there and carried him 
or assisted him on to the road. P. W. 
No. 6 says he asked the deceased what 
had happened and the deceased replied 
that Premananda had shot him, that he 
and P. W. No. 6 then raised him and 
aaked him “ which Premananda? " and 
the deceased replied, “son of Harish 
Dutt.” P. W. No. gives practically 


similar evidence and says that the de- 
ceased said : “ Premananda has shot me, 
Premananda has shot me,” and that as he 
and P. W. No. 5 were bringing the de- 
ceased along and while still in the field, 
he, i.e., P. W.* No. 6 asked him “ which 
Premananda? ” and the deceased re- 
))lied, “ PTarish Dutt’s son Premananda.” 
Next came to the spot three witnesses — the 
exact order of their arrival being not very 
clear — I*. W. Nos. 4, 7 and 8. These wit- 
nesses came from the house, of Babu 
Manaranjan Moitra, the Personal Assist- 
ant of the Commissioner, which lies in a 
south-westerly direction from the alleg- 
ed place of occurrence. Of these P, W. 
No. 4 is a clerk in the Traffic Manager’s 
Office of the A. B. Railway, P, W. No. 7 
is a gentleman who had then applied to 
be enrolled as a pleader and P. W. 8 is 
the Sadar Kanungoe of Chittagong. They 
came to the spot and saw the deceased 
being either raised or helped along to- 
wards the road. P. W. No. 4 says that 
when he was helping the deceased to go 
towards the rpad, when near some low- 
lying land, he said that J’remananda had 
shot him, and that on the road some one 
asked him “ which Premananda? ” and he 
said ” Premananda, son of Harish Dutt.” 
P. W. No. 7 says that when the deceased 
was being taken along he followed the de- 
ceased, that the deceased sat dowm.near 
a gate and then said Premananda bad 
shot him, that he himself did not ask any 
question, but some one asked the deceased 
“ who is Premananda? ’’ and in answer 
the deceased said " son of Harish Dutt.” 
P. W. No. 8 gives similar evidence. P- 
W. No. 2 appears to have arrived when 
the deceased was on the road, is the 
Government Pleader of Chittagong and 
his house is to the east on the other side 
of the road, a little to the south of the 
Excise Supeiinteudent’s BungaloF.. 
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says that he found the deceased lyin^ op 
the road, bleeding? and he was vei-y' niiich 
upset and said “ vvhat has ha]>f 3 ened? ” 
and that tfie deceased replied tliat Prema- 
iianda Dutt had shot him. V. W. No. 9 
and P. W. No. 10 arrived almost together 
as appears upon the evidence of the for- 
mer. P. W. No. 9 is an assistaJit of 
Messrs. Bulloch Brothers and came from 
liis Bungalow’ whicli is at some dislaJice 
to the Boutli, and P. W. No. 10 is the 
Town Inspector of Police whose Bunga- 
low is orftlie west of the field. When 
these witnesses came the deceased was 
lying on the road. P. W. No. 9 says that 
he as well as P. W. No. 10 asked the de- 
ceased the name of the assailant, that this 
tliey did before the carriage, iidu wliidi he 
was put for removal to his Bungalow , 
moved on, and that tlic deceased gave a 
name wdiich he could nut catch. 1\ \V. 
No. 10 says that the deceased, when he 
was in P. W. No. 9’s Bungalow gave the 
name as “ Premananda Dutt, son of 
Ilarish Chandra Dutt.*’ He said the de- 
ceased had told him before that he had re- 
cognised his assailant and he had then 
asked for the name but before the de- 
ceased had time to reply he was in conver- 
sation with P. W. No. 9. The last of the 
witnesses is P. W, No. 12 who is the 
Sanitary Inspector of Chittagong and lives 
in a house behind the house of the Gov- 
ernment Tleader. He arrived when the 
deceased was being helped into the gharry 
in front of the Excise Superintendent’s 
house. He says he went up to the de- 
ceased and heard him say, “ How' often 
must I repeat this,’* and that he heard the 
name of Premananda only. ’J'he mean- 
ing of this last mentioned statement is 
not very clear. He says he remained be- 
side the carriage till it was taken away, 
that he did not hear any question put to 
the deceased as to wdio his assailant was 


or bis father’s name and he did not hear 
mention of the name of Harish Chandra. 

I have set out the evidence somewhat 
in detail in view of the contention which 
was put forw'ard in the Court below and 
which has also been repeated before us to 
the effect lliat in view of tlie discrepancies 
and conflicts that appear ix\ the evidence 
as to the circumstances attending the men- 
tion of the names of I'remanaiida and of 
his fatlier it should be held that the de- 
ceased did JU)t give out the names or that 
at any rale it is very doubtful that he did. 
So far as this question is concerned the 
chief argument of tlie defence has bee^ 
directed to sho^v that thci'e are discre 
pancies anti contradictions as to the ex- 
act place or places where the deceased 
gave the name of the accused or his father. 
The ovid'eiico of these witnesses has 
also been criticised in resj)ect of other 
matters as well that are to be found in 
theii* depositions, notably the contradic- 
tions between P. Ws. Nos. 4, 7 and 8 on 
the one hand and P. Ws. Nos. 5 and 6 on 
the other, the latter apparently denying 
that the former came to the spot when 
they were helping the deceased to walk up 
to the road, the conflicts as to tfie persons 
w^ho were carrying the ligJjts and the un- 
certainty suggested by some of them as 
to whether there were two excise peons or 
one. On the other hand the witnesses, 
judging from their position and character, 
are persons to wdiom no suspicion of bias 
or prejudice can reasonably be attributed. 
Allowance must be made for the state of 
their mind, liaving regard to the sudden- 
ness and horror of the crime and the con- 
fusion that it naturally caused. On a 
consideration of all the circumstances and 
not forgetting at the same time the im- 
probability of every single person coming 
up to the deceased and making him re- 
peat the name and father’s name of the 
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assailant, I think, on the whole it may 
be safely held that the deceased did in 
fact give out the name of his assailant and 
his father’s name as well. 

It is convenient to deal here with some 
of the other arguments which appear lo 
have been advanced on behalf of the de- 
fence in the Court below and some of 
winch were also put forward before us as 
to the naming of the assailant by the de- 
ceased at this time. It was argued that 
the deceased may have been inspired to 
ghe out the name, and that it was Ins- 
pector Coulter or some other Police Officer 
who was responsible for the inspiration. 
As for inspector Coulter what is sugges- 
ted in effect is tins : that the occurrence 
took place not at the place where the 
three trees glow but at a place under a 
mango tree which is somewhere to the 
south of the inspector's Euugalow' ; what 
basis there is lor such a suggestion I 
propose to say later on ; that he was then 
helped to go or taken to the jdace where 
the three trees grow , and Inspector 
Coulter’s apathy is criticised as suggest- 
ing that he had a hand in such removal in 
the course of which he liad an opportunity 
to put thg name into the mouth of tlie 
deceased, iieference in this connection 
was made to the fact spoken to by him ai 
his evidence that he did not come to tlic 
spot till sometime after the occurrence ami 
that he spent ten minutes in getting liis 
rifle out of a box ; and comment has also 
been made on the fact that he did not 
display 'any anxiety to send the deceased 
to the hospital. The inference sought to 
be drawn is hardly justifiable and nothing 
appears on the record which would sug- 
gest tha|. the charge levelled against the 
Inspector had the slightest foundation jii 
fact. As regards the other Police Officers, 
the evidence is sufficiently clear to the 
effect that one of them, ?. "W. No. 21, Sub- 


Inspector Benimadhub Choudlniry, was 
Pot at Chittagong at all on that night and 
the only tw'o other officers stationed there, 
namely, 1*. W. No. 19, Sub-Inspector 
Sarafatulla and P. W. No. 20, Sub-Ins- 
pector Saohindra Kanta Bhowmik, were at 
the Thana when the telephone message 
gave them the first intimation of the 
occurrence. Taking into account the 
evidence of P. "W. No. 22, Dr. Lees, and 
also the other evidence on the record 
bearing upon this point, there can be no 
room for doubt that the name .had been 
given by the deceased before these Police 
Officers even came to know of the ocour- 
iCDce. Certain circumstances were poin- 
ted out on behalf of the defence to show 
that P. W. No. 19, Sarafatulla and P. W. 
No. 20, Sachindra Kanta Bhowmik, were 
not at tlie Thana at that hour ; but to my 
mind, they do not lead to such a conclu- 
sion. Beading the evidence as a whole, 
there can be no doubt that the deceased 
did give out the name before any interested 
person could possibly have had any access 
to him. 

This giving qut of the name of the as- 
sailant, how'ever, in the peculiar circum- 
stances of the case and in the absence of 
anything further, would not necessarily 
show or conclusively prove that the shots 
were actually fired by the person who was 
so named. It is an admitted feature of 
the prosecution case that the deceased and 
the accused were to meet by appointment. 
Whatever conflict there is between the 
dying declaration on the one hand and the 
evidence of P. W. No. 11, Shama Cbaran 
Dey, on the other as to the circumstances 
connected with this a))pointment — a con- 
flict to which 1 shall refer when dealing 
with the dying declarations itself — ^tbere 
can be no question that the deceased was 
expecting to meet the accused at the pait0>n 
field at a^ut 7 p.m. that evening. P. W. 
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No. 14, SrikaDtH Ohakravarti, Inspector 
of l^olice, says in lus evidence that on the 
date in question at about 0-30 p.m., he 
went to the Police Clnb and met the de- 
ceased there, that lie was with the de- 
ceased for 15 or 20 minutes and the de- 
ceased then went away •after askin^^ him 
if it was 7 r.M., and on his replying that 
it was nearly so, and that the decreased 
said he had to go and meet a gentleman. 
The deceased evidently came to the place 
and at the hour appointed and if after 
waiting for some time he caine lo be shot 
it is only natural that J’egard l)eing had to 
the cluu'acter of the man he was there to 
meet and for whom he was waiting re- 
cognition or no recog nil ion— he would 
name the^ man as his assailant. U was 
not a niomenl when one, sliot liirice on 
^ilal |)arts of his l) 0 (l> , could he expected 
to (calculate and discriminate between 
what one has seen witb his e}es and what 
one honestly believes as being what must 
have happened. The name of the accused 
wm uppermost in his mind and it is not 
unrea>sonable to hold that situated as the 
deceased then was lie, would not find it 
iieC/essary to make a distinction between 
the man who had shot and the man who 
was responsible for the shooting. The 
evidience of P. W. No. 2, Ilai Bahadur 
Satish Chandra Hen, is to the effect that it 
was a very dark night, the moon would 
rise about six hours after sunset and it 
was a cloudy night, the first part of the 
night was very dark and one could not 
identify another person without a light 
within 2 or 3 feet. There is also a body 
of evidence on the record that many of the 
people that came to the spot did not 
start until they got their lanterns. To 
my mind therefore the mere fact that the 
deceased gave out the name and 
father's name of the accused does not 
carry the case very far, certainly not far 


enougb to bring the offence home to the 
accused. The third item of evidence, to 
my mind, is the most maierial one. To 
that we must l<K)k, as affording an 
adequate motive for the offence, the de- 
tails of the occurrence and llie circum- 
stances wlucli w^ould go to show that the 
deceased had opjiortunities to recogiii/o 
and did in fact recognize? his assailant. If 
this dying declaration can be relied UfRUi, 
the case becomes a clear one and no 
reasonable doubt can possibly arise as to 
the giiili of the accused. So far as the 
(lying de(‘iai‘ation is concerned the learned 
Judge has not clearly dissented from the 
opinion wliicJi the jiiry I'onned of it. 
foreman of I lie jury stated : “ We find that 
the s(at(mients m the dying declaration are 
vitiated by tlu‘si? having l)oen elicited as a 
result of ijuesliun mid answer.” ^llie 
learned Judge in lus lethu of lelerenco 
observed with regard to (his matter as 
follows Idle ix)int bus been fully dis- 
cussed 111 the charge to the jury, and it is 
a finding against which 1 am difiideiit m 
expressing a contrary opinion." He makes 
his position quite clear in these words : 
“ I consider it umiecessary to enlarge on 
this question as my |)osition, is tliat the 
statements of Prafulla 13abu to the above- 
mentioned witnesses are sufficient to 
establish the guilt of the accused, and even 
if the evidentiary value of the statement 
recorded by the Sub-Divisional Magistrate 
is impaired or even altogether destroyed, 
by a conviction that it was mainly or en- 
tirely the result of leading questions, such 
a finding cannot alter the fact that those 
previous statements were made.” He 
thus relies for his recommendation not 
upon the dying declaration bpt upon the 
statements made previously by the de- 
ceased to or in the presence of the wit-^ 
nesses. With this, I regret, 1 cannot 
agree. As I have said the dyiug 
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tidn muBt be referred to for the solution of 
the jiitticulties as to motive and as to re- 
cognition. The learned Standing Counsel 
has asked us to rely upon such portions 
of the dying declaration as may be taken 
to have been made not in piirsuance ol 
any leading question, or such portions of 
it as are corroborated by other evidence. 
In my opinion a dying declaration stands 
upon a widely different footing from the 
testimony of a witness given in Court. In 
the case of the latter it is permissible and 
at times necessary under certain circum- 
stances to accept a part whicli is unim- 
|>eaohable and reject that wJiich is obvious- 
ly untrue, though to found a criminal con- 
viction on such appraisement of evidence 
is very oiton unsafe. As regards a dying 
declaration, to acce])t a portion and re- 
ject the rest is entirely out of the (|uestioJ» ; 
there must be absolute guarantee of tlie 
accuracy of the record and the truth of the 
entire statement before it can be acted 
upon. In the case of a dying declaration 
which by the law of this country assumes 
a character very widely different from 
what it is under the English law, which is 
relevant under the Indian Evidence Act, 
whether the person who ma<Je it was or 
was not at the time when it was made, 
under expectation of death, and the 
weight to be attached to which depends 
not upon the expectation of death which 
is a guarantee of its truth, but upon the 
circumstances and surroundings under 
which it was made and very much also 
.upon the nature of the record that has been 
made of it, it becomes almost always a 
question of fact as to whether it should be 
relied upon or not. There is high author- 
ity for thp proportion that “ where a 
statement is not the ipsissima verba of 
the person making it, but is composed of a 
llli^ure of questions and answers, there 
several objectiona open to its recep- 


tion in evidence, which it is desirable should 
nolb be open in cases in which the per- 
son has no opportunity of cross-examina- 
tion. In the first place the questions 
may be leading ((uestions and in the con- 
dition of a jierson making a dying decla- 
ration there is altv^ays very great danger of 
leading questions being answered without 
their force and effect being freely compre- 
hended. Tn such circumstances the form 
of the declaration should be sucb that it 
would be possible to see what was the 
question and wliat was the answei*, so as 
to discover how much was suggested l)y 
lire examining ■Magistrate and how much 
wuH tlu‘ prodiudion of the jrerson making 
tire stalemcnls/* [ /Vr C'ave, J., in iv. v. 
Mitchell (n|. ^riie Suh-Divisional Ollicer 
Mr. Satisli ( harrdra. Majumdai' was exa- 
luiiied as a VNilness, being W \\ . No. d. 
Me staled that such imimportunt vsurds 
or (piestions as “ go on ” or “ and then,” 
what else,” ” on what topic,” may have 
been a.sked by him. Me stated that 
very few questions and only the unim- 
portant ones were left out. He stated 
that it w as not necessary to put dow n 
all questions in recording a dying declara- 
tion, and he did not consider it necessary 
to put down a question “ do you know so 
and so ” or ” have you met so and so.” 
As to certain specific statements he was 
jxisitive that they were not made in ans- 
wer to any question of his, and he also 
said that before the deceased said that 
Hliama Charan was a shop-keeper he may 
have put a question to him to elicit whp 
this Shama ('haran was. It is unnecessary 
to refer to other portion of his evidence. 
Tile jury heard him and they had also the 
record of the dying declaration before them 
and it was a matter entirely within the 
province of the jury as to what value they 
should attach to it. The matter could he 
(I) IT Cux. C. C. 5< 3(189fl. 
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left to the jury in no better words than 
those of the learned Judge ; “ If you con- 
sider the statement was elicited as a result 
of leading questions, that is to say, ques- 
tions suggesting answers, if you believe 
this against the word of ‘the Sub-Divi- 
sional Officer then you ore bound to re- 
gard the statement with the gravest sus- 
picion, to the extent even of refusing to 
give it any credence at all, because unless 
such questions are recorded it is impos- 
sible fo» a tribunal sitting iu considera- 
tion of the evidentiary value of the state- 
ment, to assess how much, if any, of it 
is the voluntary outcome of the man’s own 
mind and volition, and how much is the 
result of such suggestion.” 'I'he jury, as 
I have said, had the record of tlie declara- 
tion before them. They hud also before 
them the fact proved in this case that 
before tbe deceased made the statement, 
outsidej s and Police Officers had ample 
access to him. If therefore the jury were 
not prepared to rely upon the declaration 
it is hardly a matter upon which we can 
dissent from them when dealing with the 
case under sec. 307, Cr. P. 0. 

There are also certain other arguments 
which have been advanced before us and 
to them I desire shortly to refer. It is 
urged on behalf of the defence that the 
dying declaration is at variance with the 
other evidence on the record, and it should 
not therefore deserve that sanctity which 
might otherwise attach to it as being the 
statement of a man who was about to die. 
In the first place it is pointed out that the 
deceased spoke of a mango tree as being 
the tree under which the shots were fired 
and it is pointed out that the only mango 
tree there was the one on the south-east 
wmer of Inspector Coulter’s house, and 
it is pointed out that the deceased ujMm 
his own statement knew the place very 
and was hai^ MkeJy {is mis- 


W’ 

take the three juvgly trees for a mango 
tree. In support of this ,x>iut, reference 
is also made to a passage in the deposition 
of P. W. No. 5 who says as follows 
‘‘ I saw a man run and fall down and an- 
other man running away to the north- 
west. T saw a figure fall and a figure iu 
white running. I did not see actually a 
man fall. It looked like something fall- 
ing. It is said that this lends support 
to the defence suggestion that the oocur- 
lence did tiol lake ))lace under the three 
trees. Next it is said that whereas the 
deceased said in his declaration that he 
was sitting under the ti'ee and the accused 
shot him standing, I'. \V. No. 0, Black, in 
his evidence stated that the decea.sed had 
told him that the man who shot him was 
walking with Jiim mid talking with him 
on the golf muidan. Tl is next said that 
the statement of tbe deceased that he met 
the accused in front of iSatish Babu’s 
house at 7 is falsified by what has 
been spolvcm to by Ratisli Babu and the 
Excise Peons. It is urged that the accus- 
ed was not in the habit of wearing shoes 
and in support of that i-efcrence is made 
to the evidence of P. W. No. 2 and P. W. 
No. 9. Comment is also made as to the 
non-examination of Mr. Kelly, Mr. 
Makean, Mr. Shallow, the coachman and 
some other witnesses. It is urged that 
the place is a inucJi frequented one and 
also that the Rai Bahadur’s horse is 
groomed there, so that it was noha likely 
spot to be used either for the crime or for 
the purjxise of sitting on the ground. It 
is urfnecessary to deal separately with these 
matters. Most of them to my mind pre- 
sent no real difficulty and are eaiftly expli- 
cable. 

There are, however, tw'o matters which 
present some difficulty to my mind — I 
shall not say that it is altogether an in- 
surmountable difficulty. The deceased 
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said that the day before the accused seni 
information to him through Shama 
Charan he had business with him 
and had asked him to meet the accused 
at tlie spot. In answer to a question as 
to what Shama Charan told him, he 
stated : ’* Babu, Premananda waoted you 
to meet him in that place.” So there can 
be no mistake that the deceased meant to 
convey that the accused sought for an in- 
terview with the deceased through Sharna. 
Charan and requested him to be at tbe 
spot at that hour. P. W. No. 11, Shama 
Charan, is equally positive that no sueh 
thing took place. lie is positive that he 
had no talk with the accused at any time 
on Snnday. He says that on Saturday, 
24th May, he met the deceased about 7 or 
8 A.M. in the morning and the deceased 
requested him to ask the accused to meet 
him that afternoon, ?.c., on Saturday. 
There is therefore a conflict which it is 
bard to reconcile. It may be that a satis- 
factory explanation of it is obtainable ; 
but there it is and it mav have w^eighed 
with the jury. The next thing is this. 
If the accused sought for an interview 
with the deceased, and came there fully 
prepared and armed to shoot him to 
death, would he w^ait in the way suggest- 
ed and be conversing with him all the 
time on various matters and then tell the 
deceased why it was that he was about to 
kill him and think it necessary to acquaint 
him wdth the fact that he was a danger- 
ous man, that he had caused the Manik- 
tala case to be detected and Ananta Singh 
arrested and then fire the shots. It is' not 
altogether impossible that such a conver- 
sation to&k place but it is certainly some- 
what improbable and may have seemed 
to be so to the jury. 

There remains to notice one further 
which the defence sought to make 
this case. P. W. No, 11, Shama 


t 

Pharaii, in his evidence stated that he met 
the accused on the evening of the occur- 
rence al the time of candle-light just as 
the lights had been lit. He states that 
he then met him in front of his shop on 
the road, and there was a man, one Bimnl 
Babu, with him. Bimal Babu was push- 
ing a bicycle and the accused was walking 
slowly beside him. He also states that 
lie mot the accused again shortly before or 
shortly after nine o'clock and that he 
came from liis house towards his shop and 
sta 3 ^ed there a couple of minutes. He 
states further that before the accused 
came Benoy had come to his sliop and 
juirchnsed some cigarettes and that the 
accused came and took one from him. It 
is soughl to he sliown from tliis evidence 
I hat the nocuRed could not liave been at 
the place of occurrence at the time sug- 
gested by the prosecution and that Benoy 
Balui, who w as a witness on the charge- 
sheet, w'as withheld by the prosecution. 
In the absence of any further data it is not 
possible to appreciate the exact significance 
of this evidence.. 

On the whole therefore there were 
matters before the jury upon which they 
might have felt themselves unable to con- 
vict the accused and I am not prepared 
lo hold that their verdict under the cir- 
cumstances was an unreasonable one, such 
as w^ould justify our refusal to accept the 
same. Most of the reasons given by the 
foreman in support of the verict may not 
commend themselves to us or may not be 
very convincing but the reasons that 
the foreman gave need not necessarily be 
taken as constituting all the grounds 
Avhich he and the other jurors may have 
had for their verdict. It is wdl-known 
that even trained minds find it difficult 
when askqd off-hand to formulate all the 
grounds which they may have in support 
of an opinion which they may have form- 
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ed. After all, wluit we have got to ftii-l 
before we can refuse to accept the verdict 
of the jury in a case under sec. 307, Or. 
P. C., is that the verdict is unreasonable. 
In the present case it is not possible to 
say that the verdict of the seven jurors 
who sat at the (rial was ay unreasonable 
one. 

The result is that in my opinion the 
verdict of the jury should be accepted. 
The reference should bo rejected and the 
accused should be released. 

J.“- 1 agree. 

S. C. M. 

PRIVY COUNCIL. 

[Appeal fbom The Judicial Commissioner 

OF OCDU.] 

Ix)RD ScMNEP. Fateh Sinuu 

Lord Phillimobe. and ors., 

Sib John Edue. Appellanisy 

Sir LAWRE^OE Jenkins. 

1924, Jagannatii 

Heard, 24, 27, October. Baehsd Sinou 
Jadgmont, and another, 

17, November. Respondents. 

Civil Procedare Code (Act of 1908 )y sec. ii, 

Expl IV ^ Or rr. 1 and ^?^Sfcit hy retnot** re* 
veraioner to declare alienation by Ilitidn widow 
invalid — Case of coUimon hctv.een immediate re- 
oet*iioner and widow yiveti np and no case of title 
hy family custom to sue made till death nj widow 
pending suit-— Amendment to chunge suit to one 
for recovery oj possession upon title by family cus- 
tom refused— Diemissal of suit by Court with liberty 
given to Plaintif to bring fresh suit for possessio^i 
Order^ if valid— ‘Fresh mit for possession on basis 
of family custom^ if lies — Res jutlicafa. 

Plaintiffs who were remoie reversionern 
expectant on the death of a Hindu widow, 
one G being the immediate reversioner 
QAycording to law, sued her grandson J for a 
declaration of the invalidity of a deed of 
gift by the widow to the latter and in reply 
to J*s defence that G and not the Plaintiffs 
had the right to sue maintained that G 


was colluding with the widow. They did 
not in their pleadings clniif^ to be by 
family custom equal in degree icith G, 
until the widow having died, in the course 
of the suit, they applied for amendment 
of their plaint praying fur recovery of pos- 
session of a certain share on iJic additional 
averment that according to a family cus- 
tom they and G were equal reversionary 
heirs. The amendment was refused and 
on the admission (tf the Plaintiffs* Coun- 
sel that apart from custom their suit must 
fail, the Court dismissed the suit, but in 
the course of the judgment the Court 
stated ^ “ The death iff the lady has given 
the Plaintiffs a fresh cause of action for 
possession. 1 leave them to the liberty of 
filing a fresh suit for possession,** though 
there was no application by Ihc Plaintiffs 
to withdraw the suit and the suit was dis- 
missed and not withdrawn : 

Held — Thai to establish their title to 
impeach the widow*$ gift, the Plaintiffs 
might and ought to have sePup and proved 
the family custom, since they did not rely 
on eollusioii between the widow and C 
and a subsequent suit by them to recover 
possession on the strength of the alleged 
Jamily custom was barred by Kxpl. IV to 
see, J1 of the Civil Procedure Code. 

DoulUiA r^RSAL) V. DooHOA XoN- 

WAKl (‘J), ZRAilNDAU OF PHIAPURAM 0. 
PROrRlETORS OF THE MUTTA OF KoLANKA 

U), Mi bsummat Chand Kour v. Partad 
Singh (5) and Kajlash Mondue v. 
Bakuda Sundari Dasi (6) considered and 
observation (d Banerjce, J,^ in JKailasii 
Moxi)t;l r. 13 mu)da Si ndari Dasi (6) 
commented on, 

(2) L. II. 6 1. A. ue . p. c. 1. L. R. 4 Cal. ISO 
(1H78). 

(4) Ii. R. 5 1. A. 20e -. 9. c. I. L.,B. 2 - Matl^ 
23 (1878). 

(5) L. R. 16 I. A. 156; i. c. I. h. R. 16 Cal. 

98 (1888). - • 

(0) J. L. R. 21 Cal. 711 (1897). 
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That the previous suit having been 'dis- 
missed by the Judge he had no power to 
give leave to institute a fresh suit on the 
same matter. 

This was an appeal from a decree, daled 
the 6th February 1923, of the Court of the 
Judicial Commissioner of Oudh, which 
afdrmed a decree, dated the 14th July 
1921, of the Court of the Subordinate 
Judge of Babraich. 

The suit was brought by the Plaintiffs 
as reversioners and presumptive heirs of 
Eaghunath Singh, a Hindu, who died in 
1892 and was succeeded by his widow 
Musammat Har Kunwar, In 1908 the 
widow executed a deed of gift of the whole 
of the property in favour of her daughter's 
son Jagannath Bakhsh Singh, the present 
first Bespondent. In 1908 the present 
'Appellants and others brought a suit to 
have the gift declared void. Pending the 
hearing the widow died and the Plaintiffs 
thereupon applied to amend their plaint 
by adding a claim for possession of the 
property under a family custom. 

The Subordinate Judge refused the 
amendment and dismissed tlie suit with 
costs. 

In his judgment he said 

“ The death of the lady has given the 
Plaintiffs a fresh cause of action for pos* 
session. I leave them to the liberty of 
filing a fresh suit for possession.”- 

Further litigation ended in a compro- 
mise and the suit under appeal was 
brought in 1921 alleging the custom and 
praying for possession. The Defendants 
pleaded that the claim was barred by res 
judicata under sec. 11, Expl. IV of the 
Code ofeCivil Procedure, 1908. 

This plea was upheld by both Courts in 
India who dismissed the suit. . 

Mr, DcMello for the Appellahts. 


Mr. Parikh for the Respondent No. 1 
and Mr. Duhi for the Bespondent No. 2 
were not called upon. 

Their Lordships’ Judgment was deli* 
vered by 

Lord Phihimobe. — This is an appeal 
by the Plaintiffs from concurrent judg> 
ments against them given by the Subor- 
dinate Judge of Bahraich and affirmed by 
the Court of the Judicial Commissioner of 
Oudh. 

It is a suit for possession of^ land, in 
which the Defendants and present Re- 
spondents raised as a first defence that 
the matter w'ais res judicata, having al- 
ready been decided between the same 
parties. 

Both Courts being of this opinion and 
having determined this issue, found it 
unnecessary to determine any of the 
other issues and dismissed the suit. 

The histoiy of the case is as follows ! 
The present Appellants and Plaintiffs 
with others filed a suit in July 1908, 
against one Musammat Bam Kunwar, 
and the present Defendant and Respon- 
dent Jagannath Bakhsh Singh, and one 
Ganga Bakhsh, now represented by tho 
Defendant and Respondent Bishunath 
Singh, in which they stated that Musam- 
mat Ram Kunwar, being a Hindu 
widow, was in possecsioa of her hus- 
band’s property for the ordinary Hindu 
woman’s estate, that they (the Plaintiffs) 
and Ganga Bakhsh were the presumptive 
heirs of her. husband, and that she, in- 
tending to defeat tlieir succession, had 
puiported to make a deed of gift of the 
property to Jagannath Bakhsh, her daugh- 
ter’s son ; and they claimed that the deed 
of gift might be declared void and illegal 
agairst them. 

The Defendants in that suit 
other defences pleaded that the Plaintiffs 
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w’^^re not equal in degree with Gangrf 
Bakhsh, but that he was the nearest re- 
versioner and the only person entitled bo 
dispute the deed of gift. To this the 
Plaintiffs replied that if he were the nearer 
heir — • 

‘^even then the Plaintiffs are entitled to 
maintain this suit on a^ccount of Ganga 
Bakhsh Singh’s denial and his not joining 
the suit, owing to his indifference towards 
the preserv^ation of his rights, having re- 
gard to his views expressed in the written 
statement mnd on account of his colluding 
with the Defendants Nos 1 and 2; and 
the Defendants Nos. i and 2 cannot derive 
ajiy benefit by setting up a jr'wA t^rtii in 
favour of Ganga Bakhsh Biugh, as alleged by 
them.^' 

Ill this state of the f)lea(lingb the widow 
died. 

A suit for a declaration that a gift by a 
Hindu widow is void as against the 
reversionary heirs of her husband is one 
Avhicli is contemplated by the Specific 
Belief Act (Act 1 of 1877. sec. 4‘i). as is 
shown by the explanation lettered {c) to 
that section. But it is established that 
such a suit is prim4 facie eomfieient only 
U) the nearest prospective reversioner, 
and that if a more distant relation claims 
to sue, he can only mainiaiu his suit by 
showing that the nearer reversioner has 
colluded with the widpw, or for some 
similar reason. 

The rule of law on this subject is 
stated in the case of Rani Anund Koer v. 

The Court of Wards (1) in the following 
terms: — • 

Their Lordships are of opinion that 
though a suit of this nature may be. brought 
by a eontingent reversionary heir, yet that, 
as a general inile, it must be brought by 
the presumptive reversionary heir, that is 
to wiy, by the person who would succeed if 
the widow were to die at that moment. « . 

* * *^ .* \ 

(1) L. E. 8 I. A. 14 (IfiSO). 


Thc! right to sue must, in their Lcidship's 
upanion, be limited. I{ the nearest revdr* 
bionary heir refuses, without evAdeot 
cause, to institute proceedings, or if be 
has precluded himself by his own act or 
conduct from suing, or has colluded with 
the widow, or concurred iu the act alleged 
to be wrongful, the next presumable re- 
versioner would be entitled to sue." 

When the widow died, the question of 
collusion between Ganga Bakhsh and 
her became comjiaratively unimtx)rtant. 
By this eveut tlie qiiefitiou of reversionary 
heirsliip became settled, and if Ganga 
Bakhsh was the neai’est heir, the Plain- 
tiffs could get no title to the property. 
They might indeed have brought their 
suit for declaration to a hearing for the 
purpose of determining in that suit the 
question of heirsliip as between them and 
Ganga Bakhsh, or to establish their 
averment of collusion in order to get the 
costs of the suit. But now that the 
widow was dead the real matter was to 
get possession ; and they accordingly en- 
deavoured to turn their suit into one for 
possession. 

It seemed, however, that if according 
to the ordinary Hindu law of descent, 
Ganga Bakhsh was the heir, to the ex- 
clusion of the Plaintiffs, that they must 
fail in such a suit. They were minded 
accordingly to make a new case, namely, 
that by a family custom they were equal 
in degree with Ganga Bakhsh and en- 
titled as such to maintain a suit for pos- 
session. 

Accordingly, they made an application 
in the suit setting forth the death of the 
widow and claiming that they had be- 
come entitled to institute a suit pos- 
session, and that in order to show their 
right it had become necessary to mention 
certain additional averments of fact in 
the plaint, the additional averments being 
a^egations of the family ciutom and a 
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statemeni as to tljc cleatli of the 
and the new relief claimed bein« a decree 
for possession of a ten-annu share in the 
property. 

This application to, amend came on for 
hearing on the 15th Marcli 1909, and the 
learned dudge rejected the application 
to be allowed to add the amendments 
averring the family custom, holding tint 
it was an attempt to introduce a new 
ease. When he had intimated that thl^ 
was iiis opinion, the (piestion remained 
whether the Plaintiffs should lie allow rd 
to add their iiraycr for possession, and 
whether it wcus worth while continuing 
the suit. It was admitted by the Plain- 
tiffs’ Counsel that, u)rart fron\ <‘us(om, 
they were one degree more remote than 
Ganga Bakhsh, and that if they could not 
make the case of a family custom, their 
suit must fail; and the learned Judge 
thereupon dismissed it with costs ; and 
from this decision there was no appeal. 
He did, however, in the course ol his 
judgment use the following expressions, 
w hich will need consideration : — 

“ The death of the lady has given the 
Plaintitfs a fresh cause of action for ])os- 
session. J leave them to tlie liheily ot 
filing a fresh suit for [X)S.session.” 

The PlaTijitiff's took no further steps 
till the 5th l^^ehruary J9*JI. In the mean- 
time one of the jirescnt Defendants 
brought an action against tlie otlier; and 
the parties compromised on the terms of 
each taking one-half. 

In the present suit brought on the 5th 
February 1924, tlie Plaintiffs are claim- 
ing possession of one-half of the properly, 
founding their title on family custom. 
To this the Defendants, besides denying 
the custom and asserting the validity of 
^’^5 gift, have pleaded that the ‘ 

suTt was barred by sec. 11 of the Code of 
Civil Procedure as raising a question 


rm* 

'"which liad already been heard and de- 
cided. Both Courts, ns already stated, 
took (Ilia view\ and without going into 
other portions of the case, dismissed the 
suit. In their Lordships’ opinion their 
decisions wewe right. 

The language of the section in question 
is as follows : — 

No Court sh»all try aiiy suit or is^jie in 
which the matter directly or substantially 
in issue has been difectly and substantially 
in issue in .a former suit between the same 
partier;, or between yiarties uilder whom 
they or any of them claim, litigating under 
the same title, in a Court competent to try 
such subsequent suit or the suit iii whicli 
such issue has been subsequently raised, 
and lias been heard and finally decided by 
such Court. 

\Vith this must he read : - 

“ Expla'natioii IV. Any matter which 
might and ought to have been made 
ground of defence or attack in such former 
suit shall be deemed to have been a matter 
directly and sub, *31 antially ia issue in such 
suit.*’ 

V’hcn the Plaintiffs brought their fuNt 
suit, they hud to sliow their title to im 
peach the widow ’s gift. Fur this purpost* 
they had to show either that they were 
some at least of the nearest reversionary 
heirs, or tfiat tlie only nearer reversionary 
heir had colluded with the wddow\ In 
their j)laint they did not rely on collusion, 
which they only introduced in their re- 
plication. ^\aking, how’ever, that view of 
the pleadings which is most favourable to 
tlicm and -treating them as relying equally 
on both g?-oiinds of claim, it is now clear 
that they can only make out a claim to be 
some of the next reversioners on the foot' 
ing of the family custom, and that the 
allegation of that custom therefore was nn 
allegation w hich " might and ought to hnvo 
been made within the meaning of Kx- 
planation IV. . . . ^ 

Or, to pul it in another way. .One^ot 
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the alternative cu8es on which they w,ere 
basino their title to sue was their near- 
ness of kin, and to prove their nearness of 
kin it was essential to aver tlie family 
custom. They claimed as next heirs, and 
their claim was dismissed. 'J'hey cannot 
fight it over again. 

But, as the Judges in I he Court of the 
Judicial Commissioner have observed, 
some complication was introduced by the 
language of the Judge who tried the first 
case and by thus expressing himself as if he 
had fK)wer to give leave to bring a fresh 
suit. It was contended on behalf of the 
riaintiffs that in so expressing himself he 
was purporting to exercise tlie |xjwers given 
to the Court by Or, whicli allows the 
('ourt in certain cases to grant the Plain- 
tiff permission to withdraw from a suit 
with libejiy to issue a hesb suit, in wliicb 
case the bar against a fresh suit which is 
otherwise imposed on a VJaintilT wIjo uban- 
dons his first suit is removed. 

Tlie same j)oiui was raised at their J^ord- 
ships’ bar, hut their i.ordships agree with 
the ('ourt of the Judicial Commissioner 
that it is not a good one. There was no 
application for leave to withdraw ihe suit, 
nor was it withdrawn : it was dismissed. 
And the powei* of the learned Judge ceased 
upon this dismissal, it may have been up- 
fortunate lor the Plaintifls tliat the 
learned Judge thouglit that he had a 
power w'hicli he did not possess, but 
happily, as the Judges on tlie api)eal ob- 
soiwed, it is improbable that there was sub- 
stance in the claim whicli they have been 
prevented from further prosecuting. 

In passing it may be observed that if tlie 
leaj’ned Judge thought that he was exej*- 
cising power under Or. 2d, he must also 
have thought that the subject-matter of 
any future, suit would be the same subject- 
matter as that of the suit wdnch he dis- 
missed. This ponfirras the view w'hich the 


Courts below cuul I heir Lordships have 
taken.. 

Several authorities inK)n (he construc- 
tion of sec, 1 1 ot the ('ode of ('ivil Proce- 
dure weie cited, which i(> wus suggested 
put a construction on I^xp. \\ wldeh 
w'as favourable to the Jiaintilts. Tliev 
have been considered bv their Jiordshij) 
but, in fact, tliey have no bearing upon llu- 
present case. 

JVrliaps the one wlii^Ji requires the most 
careful examination is that of Doorgn Prr- 
Sinqh v. Doonja Konwuri (2), because 
in tliat case flit'ir Lordsliij)s intimaled 
that the IMfUnlifl would nt)l be barred from 
softing up a family cusiom of descent 
nix)n the death of a widow by reason of 
his Jiaving iii a previous suit in which he 
was a Defendant inerred Ihe fapnly cus- 
tom as entitling him to oust the widow’ 
fluring her life and having failed on this 
point, lint they held that as to (he im- 
mediate point then under consideration he 
wa^ barred, and after citing a very strong 
passage from i'diiijii Tarat v. Hulfinta 
Aucluar (*3), they prcu^eedtNl to express 
themselves as follows ' - 

If (lie Defendant did nut rosihl the 
elaiin in the foiiner suit upon the ground 
of the family custom, la^ is not entitled in 
the present suit to upset the former deci- 
sion, beeaiise he failed to set up a custom 
which he ought to have relied upon at the 
lime 1 

In Zemindar of Piliapuram v. Pro- 
prielora of ihe Mutia of Kolanka (1) llie 
Idainliff luul brought a previouii suit wdiidi 
liad failed against his grandfather’s widow 
and certain other Defendants; and some 
of the Defendants to (he second suit might 

have been held to he successorsdn-title to 

• 

(aj L U fi I. A. 149: ». c. I. I, R. 4 Cal. 190 
(187«). 

(3) a Moo. 1. A. 50, 73 (1886). 

(4) L. R. 6 1. A, aO(} : i. r. I. L. H. 2 Mad. 23 
(1878). 
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some of the Defendants in the previous 
suit. But in the view which the Judicial 
Committee took of the facts, there were 
three properties concerned in the first suit , 
(1), (‘i> and (3), and numhei-s (1) and (ti) 
were not in question in the second suit ; 
while as re^ardB number (3) no case wa.s 
made in the first suit affecting the De- 
fendants in the second suit, and the only 
way in which number (3) came into the 
first suit was because, the Plaintiffs at 
that time sought to restrain the widow 
(since dead and not a i^arty to the second 
suit) from wa.ste. This being s<5, nothing 
had been decided in the first suit w.hich 
affected the question of the title of the 
Plaintiff to property number (3), and us 
to it, there was held to be no case of res 
judicata. 

Mun^ummat Ohand Kour v. Pariah 
Sinifh (5) was a suit by reversionary heirs 
alleging the intention of a widow to injure 
their right by selling or mortgaging the 
property, which failed, and then a second 
suit to set aside an actual deed of gift. 
This second suit wa.s upon the construction 
of the earlier Act then in force, held to 
l>e a suit uixjn “ a different and subse- 
quent cause of action to that relied upon 
in the first suit.” It may be added that 
in that case the failure of the first 
suit was caused by the non-appear- 
ance of the IMaintiff at the trial, 
and inasmuch as the first suit might 
have failed in’ either of two respects 
(either the Plaintiff might have no title 
or the widow might not have been threaten- 
ing to sell or mortgage), a mere dismissal 
for non-appearance could not be held to 
determine that the Plaintiff had failed 
for want of title. 

Lastly, their Ijordships would refer do 
the case of Kailash Moniid v. Baroda 
(6) L. R. 1.5 T. A. 1)6 1 1 . c. 1. L. £. 16 Cab 

* 98 (1888). 


Sundari Dasi (6), decided in t.he High 
Court at Calcutta. In that case the 
Plaintiff had sued the Defendant for rent, 
and the Defendant had pleaded abatement 
and had adduced no evidence in support 
of his plea, so tlwt the Plainliff recovered 
judgment. Many years after the Plain- 
tiff sued the Defendant for the rent subse- 
quently accruing, and the Defendant sought 
fo raise varioiis defences. It was contended, 
and so lield in the low'er Courts, that the 
matter was ren judicata, and copclndted 
in favour of the Plaintiff. But the High 
(''ourt held that it did not follow because 
rent was due from the Defendant in one 
year that it was necessaitly due in later 
years; and this seems obvious, for the 
po.sition of either of the parties might 
have changed. Maclean, ('. J., said 

that in might he that on looking further 
into the matter some particular issue 
might be found to have been previously 
decided, and then the principle of res 
judicata might apply ; but that as the 
matter stood it did not necessarily so ap- 
pear. Banerjee, J., it is true, made 
some observations upon those words 
“ heard and finally decided,” which ap- 
peared in the old Act and are in the pre- 
sent Code ; and to these observations, 
couched in language not so careful as it 
might have been, undue prominence has 
iMjen given by the reiwrter in the sum- 
inary of the case w'hich appears in the 
head-note. But in the actual decision 
there is no conflict with the established 
authoiities. 

The other cases which were brought 
by the learned Counsel for the Appellants 
before their Lordships have, in their 
lx>rdslups’ judgment, no bearing upon 
the present d<ecision. Upon the whole, 
therefore, their Lordships agree ^ith 


(6) I. L, H.2A0aI. 7tl (18B7). 
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the Courts below that this is a case of rei 
jtidicata^ and that the defence succeedfitl. 

Their Lordshijis will therefore humbly 
recommend His Majesty that this appeal 
should be dismissed with costs; but the 
Respondents must have only one set of 
costs between them. * 

Solicitor : Mr, E. Dehjado for the Ap- 
pellants. 

Solicitors : Messrs. T. L. Wilson li Co. 
for the 1st Respondent. 

Solicitor : Mr. H. S. L. Pohik for the 
iind Ee^ondent. 

G. D. M. 


(OIVIL APPECLATB JURISDICTION ) 

Fall Bench Reference 
No. a OF 1924. 

WALMSI.BT, J . 

Nswbould, j. Pubna Ghamdba 

0. 0. Ghosb, j. CtuTTBBJi, Plaintiff, 
bOBRAWARDY, 0. Appellant, 

B. B. Ghosb, J. 

1925, INahbndua Natu Choo« 

Heard, 27 , April. dhby and ors., Dc- 
Judginent, fendauts. Respondents. 

6, May. 

Bengal Tenancy Act (V III of 1886 ),^ sect. 
TOS, J 09 ~ Application for letllement of fair rent 
under tec lOB withdrawn with leave to sue in Cieil 
Court— E feet -Sait for enhancement, if lies. 

■ Per Curiam (Suhrawardy, J., dissent- 
ing) — When an aypUoaiion for sctlle- 
ment ‘Of rent is made under sec, lOo 
of the Bengal Tenancy Act and subse- 
quently withdrawn, though with the per- 
mission of the Court, a suit on the same 
subject-matter (for enhancement of rent} 
is barred by the provisions of sec. 109 of 
the Bengal Tenancy Act. 

This was' a Reference to a Pull Bench 
maete by a Division Bench of this Court 
.(Chatterjea, Greaves and! Pan ton, JJ.), 


dated the Ist December 19*24, in Lettei's 
Patent Appeals Nos. ‘2 and 3 of 19*24, 
which arose out of a diffeivnce of opinion 
in Miscellaneous Appeals Nos 19 and 20 
of 1923. 

These appeals arose out of suits 1>rought 
by the Appellant against the Ees^Km- 
dents who were his tenants for etihancc- 
ment of rent. In the vccord-of-rights 
the tenures were described as permanent, 
but gar-mokurari. The Appellant land- 
lord thereupon presentedi an upplicatiuu 
for settlement of fair rent under sec. lOu 
of the Bengal Tenancy Act, but withdrew 
the application and obtained froiH tbo 
Settlement Officer an order permitting 
hini to institute civil suite for tlie same 
purpose. The landlord then instituted 
the present suits, in wliich the defences 
set up by the tenants inter alia were (1) 
that the rents were lixed, and (*2) that sec. 
109 of the Bengal Tenancy Act was a bar 
to the suits. The Munsif, 1st Court of 
Barasat, Babii Biman Bchari Sarkar, by 
his judgment, dated the 8th October 19*20, 
rejected the second contention of the De- 
fendants but was of opinion fliat tlie ten- 
ants who had proved over twenty years’ 
payment of the same rent were entitled to a 
presumption that tJio rents were fixed un- 
der sec. 50 of the Bengal I’enaiicy Act. On 
appeal, the Subordinate Judge, 3rd Court 
of 24-Perguunah.s. by bis judgment, dated 
the 7th Augirst 19*2*2, agreed with the 
Munsif in holding that sec. 109 of tlie 
Bengal Tenancy Act was no bar to the 
suits. On the other question he held that 
the presumption under sec. 50 of the Ben- 
gal Tenancy Act was excluded by the 
operation of sec. 115 of the Act. In the 
result he lemanded the suits for the deter- 
mination of fair rents upon evidence. 

The tenant Defendants preferred Mis- 
cellaneous Appeals Nos. 19 and 20 of 19*23 
against the said order of remand, w^hicli 
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came on for hearing before a Division 
Bench consisting of Walmsley anti Suhra- 
wanly, JJ., who differed in opinion and 
on 2‘2nd November 10‘2.‘3 delivered the 

I'uliovvino’ judjJineiits : — 

Walmsley, J. — Tliese ai)pcals are pre- 
ferred by the Defendants and they arise 
from suits brought l)y the landlord for 
rent and for enhancement of tlie existin{i 
rents. Tlio landlord’s claim was made 
under sec. 7 of tlie Bejijfal Tenancy Act. 

Jn the record-of-ri^hts the tenures were 
described as permanent, but ffur-niohurari. 
The Defendants assorted that the latter 
part of the entry was erroneous and tliat 
(heir rents were really lixed. 

After the publication of the record-of- 
rigbts the landlord pi’esented an applica- 
tion under sec. 105 of the Tenancy 
Act for the settlement of a fair rent on 
these tenures; but he withdrew the appli- 
cation and obtained from the Settlement 
Officer an order permitting him to insti- 
tute civil suits for the same ])urix)se. 

Both tlie Courts below have held that 
sec. 109 of the Tenancy Act does not 
bar the suits on the ground that the 
application under sec. 105 was with- 
drawn wdth permission to bring civil suits. 
On the merits, however, they disagreed. 
In so far as the claim for enhance- 
ment is. concerned, the first Court 
found that the Defendants Avere entitled 
to a presumption under sec. 50 of the Act, 
while the Ap}>ellate Court held that the 
Defendants could not claim the benefit of 
that presumption. The result w^as that 
the latter Court remanded the suits to 
the first Court for the determination of a 
fair rent. Jt is against these orders of 
remand *that the appeals are directed. 

The principal argument is that sec. 
109 of the Tenancy Act does bar the suits. 
Tw^o other arguments were put forward, 
namely, that the status of the Defendanis 


Nath Choudiiry. 

AA'as that of raivats and that in suit No. 2 
at any rate the eAudence as to uniformity 
of rent is conclusive ; but on examination 
of tlie record it appears that one of these 
arguments Avas not set out in the memo- 
randum of appeal, and that the other is 
disposed of by ^he Judge’s acceptance of 
the landlord’s jama wasil baki papers. 

On the princijNil question reliance is 
placed by tlie landlord on the case of 
Soroj Kumar Acharji v. Umed Mi Ilowh^ 
(lor (1). That case, however, i^ in oppo- 
sition to other decisions of an earlcer and a 
later dale. There is the case of Abcda 
Kluttuii V. Majubali Choudhunj (2) fol- 
lowed by (lie case of ]ji)w Nath Sihdar v. 
Anadi Krishna Duti (3)* in which the 
judgment was delivered by one of the 
Judges w ho decided Abcda Khatuns case 
Cjb This later case is imjxirtant because 
it sliows that in the earlier case no em- 
phasis was placed upon the absence of per- 
mission to withdraw— the point upon 
which Abcda Khatuns case (2) was dis- 
tinguished in tioroj Kumar Acharji's 
ease (1). Again there is the case of Sasi 
Kanin Acharja Choivdhry v. Salim Sheikh 
ll). 1 think therefore that the current of 
authority is against the vicAv taken by the 
lower Appellate Court. So far as I am 
myself concerned, moreover, I am in the 
position that I was a party to the judg- 
ments in the case of Dino Nath Sikdar v. 
Anadi Krishna Duit (3) and of Sasi 
Kania Acharja v. Salim Sheikh (4) and I 
have not lieard any argument wdiich would 
induce me to change iny views. 

It is said that we ought to refer the cai^e 
to a Full Bencli, but I venture to think 

(i; 26 C. W. N. 1022; s. c. 36 C. I, J. 19 
( 1021 ). 

(8) 1. L. ». 48 Oal. 167: s. r. 24 C. W. N. 
1020 ; 33 C L J. 304 (192D), 

(3) 28 0. W. N. 703 (1928). 

(4) 1. 1#. E, 60 Cal. 028 ; f, o. 27 C. W. N. 

987 ( 1923 ). 
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that the decisions to which I have referred 
make that course unnecessary. 

In my opinion the appeals should be 
allowed, and the order of remand set aeide. 

My learned bi'other is of opinion that 
the appeals should be* dismissed with 
costs. According to sec. 36 of the Letters 
Patent as explained in the case of Bhaidas 
Bhivdas v. Bat Oulab (.')) my opinion pre- 
vails with the result that the appeals are 
allowed with costs and the Plaintiff's suits 
for enEaneement of rent are dismissed. 
The hearing-fee in this Court is assessed 
at one gold mohur in each case. 

SuHRAWARDY, J. — I adhere to the view 
adopted in the. case of Soroj Kumar v. 
Umed Ali (1) to which decision T was a 
party. The matter was further considered 
on the review from that decision and the 
same view was upheld. It is not neces- 
sary to repeat the reason on which our 
opinion was based. 

I would therefore dismiss these appeals 
with costs. 

[After the above judgments were deli- 
vered, the vakils for the parties were heard 
again on the question of the order to be 
made by the Court as the result of these 
dissentient judgments and the following 
judgments were delivered on the 8th 
January X924 : — ] 

WaIiMSDEy, J. — After we had delivered 
our judgments and intimated that under 
sec. 36 of the Letters Patent, the opinion 
of the senior Judge would prevail, we 
were asked to hear arguments on this last 
point. It was urged that the decision 
which I have mentioned related only to ap- 
peals from the Original Side of this Court. 
It is true that the decision was in such 
an appeal, but I can find nothing in the 

O) » 0. W. K loaii «. c. IS 0. t. J. 19 
(ISSll. 

(6) L. B. 48 1. A. 181 ; 8. 0 . 1. P. B. 45 Bom, 
718| 36 0. W. N. 005 (19811. 


wording of the judgmont (o iiidicafe that 
the rule is applicable to ouo kijid of appeal 
arid not to another. 

My learned brother has examined the 
authorities with elaborate cave and come 
to a different conclusion. It is only on ac- 
count of the clearness, as I think, of tho 
decision by their Lordships that I venture 
to differ. 

We cannot continue to differ ad infini~ 
turn as to the effect of our difference ; so, 
with my learned brother’s assent, I direct 
that my opinion shall prevail, and that 
the appeals shall be allow^ed. 

SOHRAWARDY, J.-— We have differed as 
to the order to be passed in this case, my 
learned brother being for allowing the ap- 
peal while in my view it ought to be dis- 
missed. Ai^parently and in accordance 
with the unvarying practice of this Court 
as well as all the other High Courts of In- 
dia, this appeal should she dismissed 
under sec. 98, C. P. 0., but it is argued, 
on the authority of the recent judgment 
of the Judicial Committee in tho case of 
Bhaidas v. Bai Gulah (5) that this appeal 
should be decreed in accordance with ihe 
judgment of the senior J udge under cl. 36 
of the Letters Patent of 1865 governing 
this High Court. 

Before considering the Privy Council 
judgment above referred to it will be pro- 
fitable to try and find the law as is to be 
found in the Letters Patent and the Code 
of Civil Procedure. 

Cl. 15 of the Charter provides* for ap- 
peals within the High Court. fr.)m 
the judgment of a Judge of the High Court 
to a Bench of the same Court. Cl. 16 in- 
vests the High Court witli Appellate Juris- 
diction over the Provincial Courts. Cl. 
36 regulates the procedure to be followed 

(6) L. B. 48 I. A. 181 1 0 . 1. L. B, 45 BoUt 

718) 86 0. W.N.605 (1881). 

96 
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in Ihe case, among others, of difference of 
o]nnion between two Judges of the Court 
forining a Division Bench in the exercise 
of either Appellate or Original Jurisdic- 
tion. If this provision stood alone the Ap- 
pellant’s contention must prevail, but cl. 
44 makes all the provisions of the Letters 
Patent subject to the legislative power of 
the Indian Legislature which was vested 
with similar authority by sec. 22 of the In- 
dian Councils Act, 1861. It is therefore 
necessary to determine if the Legislature 
has by any subsequent enactment modi- 
fied or superseded the provisions of cl. 
36 of the Letters Patent. 

Bee. 96 of the Code of Civil Procedure 
allows appeal not only from one Provin- 
cial Court to another but from a Provin- 
cial Court to the High Court wdiich derives 
this jurisdiction under cl. 16 of the Charter, 
n has been held that sec. 96, C. P. C., 
concerns itself with cases not covered by 
cl, 15 of the Charter but in the ap))licalioii 
of the jurisdiction vested in the High 
Court by cl. 16, Dcbcndm. Nath Dass v. 
Bibhiidendra Mansiu(jh (C). If sec. 96, 

O. P. 0., refers to the jurisdiction vested 
in the High Court by cl. 16 of the Letters 
Patent, sec. 98 which is in the same part 
as sec. 96 and a corollajy to it a fortiori 
applies to sucli appeals. Sec. 117 of C. 

P. C. makes Part VII of the Code which 
includes sec. 98 applicable to the High 
Court and sec. 120 which excludes the ap- 
plicability of certain section.s to the High 
Court does not mention sec. 98 as one of 
them. It is therefore legitimate to sup- 
pose that to the extent to which sec. 98, t'. 
P. C., is inconsistent with cl. 36 of the 
Letters Patent, the former has, by virtue 
of the potver conferred on the Indian Legis- 
lature by cl. 44 of the Letters Patent super- 
seded or modified the latter. No doubt 
secv 4, C. P. C., saves provisions of other 

, (6) I. L. B. 48 Oal, 80 (83) (18|S). 


laws, in the absence of specific {ffovision 
in the Code abrogating or superseding 
them. Such specific provision, so far as 
appeals to which the Code, applies are con- 
cerned, is to be found in sec. 98 read with 
secs. 117 and 120 of the Code. This view 
lias been consistently held by all the High 
Courts in India and formed subject of con- 
sideration by the Pull Benches of Calcutta, 
Bombay and Allahabad, >S'n Oiridhariji 
Moharaj Tickait v. Purusattom Gossami 
(7), Pdiuta Valad Tayatsing v. Lakadu 
Dhanninff (8) and Hunsain Begum v. 
Collector of Mozaffernagar (9). The Mad- 
ras High Court has also adopted this view, 
Narayauaxanii Reddi v. Ofture Reddi (10). 
It is redundant to observe that this prac- 
lice has been invariably and uniformly fol- 
low'ed by all the High Courts since the pro- 
visions as now embodied in sec. 98, C. P. 
C., found its way into the law of procedure 
of the (livil Courts of the land. In almost 
eveiy volume of the Law Beports, instances 
of the application of sec. 98, C. 1^. C., are 
to be found. In tlie case of Bibi Ahmcdi 
Begum v. 'Parak Nath Chose (11), the 
question of proeedure was considered by 
Jenkins, C. at p. 424 and in Mohuut 
Kissen DayaJ (Hr v. Irshad All Khan 
(12), Mookerjee, .)., at p. 538 accepted the 
same view. I may quote a few instances 
in this Court to show that the practice has 
been uniform since the Pull Bench deci- 
sion of Sri Giridhariji Moha,raj Tickait v. 
Purusattom Gossami (7), the authority of 
which has to some extent been weakened 
by Bhaidas's case (5), but has not been 

(6) L. B. 46 T. A. 181 ; 8. c. 1. L. B. 46 Bom. 
718 { 25 C. W. N. 006 (1821). 

(7) I. L. B. 10 Cal. 814 (1884). 

(8) T. L. B. 43 Bom. 433 (1818). 

(8) I. L. B. 11 All. 176 (1688). 

■ ' (10) I. L. B. 26 Mad.‘648 aOOt)' 

(11) 18 0. Ji. J.398! f,o. 17 0. W. K 1178 
(1918). 

(12) 28 a Ii, J, 686 (1816). 
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departed from even after the promulga- 
tion of the Pri\y C'uuncil judgment in that 
ease. IMohcudra (!h. (Uincjuli v. Ashutosh 
Gaiujiih (Pi), Laid Sunij Prosad (Udah 
Chdful (14), Ashutosli Hoy v. Hari Narain 
Sing Deo (15), Bibi Ab^nedi Begum v. 
Tarak Nath Ghosc (11), Mohant Kisscn 
Doyal Giry, Irshad AH Khan (VS), AmriUi 
Lai Roy v. Svcrrlanj of Slafe for India in 
Council (10), Ram Narain Sing \. Chula 
Nagpur Banking Corporation (17), Cossi- 
pur-Chitpur Municipality v. The Corpora-^ 
tion of Calcutta (18), Promolho Nath Pal 
Cliowdhtiry V. Mohini Mohan Pal Chow- 
dhury (19), Anilabala Chowdhurani v. 
Dhirendra Nath Saha (-JU), Mohini Kanta 
V, Monindra Chandra (21), Binian Chan- 
dra V. Promotha Nath (22) and Udoy 
Kumar Das v. Kalyani Dcbi (20). ] 

It is now necessary to coiisidt'i* the judg- 
ment of the Privy Council in Bliaidas's 
case (5). The suit out of which the ap- 
peal arose was tried on tlie Original Side 
of the Bombay High Court. There was 
an appeal under cl. 15 of the Ijetters 
J’atcnt and the Division Jiench, composed 
of two Judges, which heard it, was divided 

(6) Jj. R. 48 I. A. 181 ; !<. c, 1. L. R. 45 Bom. 
718; 26 O. W. N. 606 (1921). 

(U) 18C. L. J. 399: B, o. 17 C. W. N. 1173 
(1913). 

(12) 22 C. L. .r, 53.5 (1915). 

(13) I. h. r! 20 Oal. 762 (1893). 

(U> 1. L. R. 28 Cal. 617 : B. C. .5 0. VV. N. 690 
(1901). 

(16) 3 0. h. J. 143 (1906). 

(16) 86 C. Ii. J. 221 (1918). 

(171 1. L. R. 43 Cal. 332 (191.51. 

(18) I. -L.B. IflCiiI, 910: 8. c. 23 C. W. N 
727 (1919). 

(19) I. L. E. 47 Cal. 1108 ; 8. C. 21 0. W. N 
1011 (1920). 

(20) I. B. 48 Cal. 677 : s. c. 25 C. W. N 
178 (1920). 

(21) I. L. B. 49 Cal. 661 (1922). 

<22) I. L. B. 49 Oal. 866 (1922). 

(28) I. L. B. 49 Cal 949 (1922) . 


in opinion, the duefMustice being for 
allowing the appeal wliile the other learn- 
ed Judge was for dismisKiug it. The 
Court apparently in view of the ))rovision8 
of sec. 98, C. C. , dismissed thr a]>peal. 
In this state of the tacts, their Jjordships 
of the Judicial (,'ommittec were of opinion 
that sec. lit) of tlie Letters l^atent applied 
to the cas(‘ and iiot sec. 98 of the Coile, 
The (Essence of their Lordships’ opinion 
is that in the appeal before them, 
sec. 36 of the Letters Patent should 
have been applied. Though tliat opinion 
was expressed in wide and unrestricted 
terms, it must be taken to be confined to 
the facts of the case before them. It lias 
been repeatedly urged to avoid abuse of 
application of j accede n Is, to read a deci- 
sion in conjunction wdtli the tacts of the 
(tase on which il is founded. Tl\e danger 
of regarding a decision based on a parti- 
cular set of cirenrnstaneeB ^ wliicli were 
before tlie Judge’s mind and formed the 
mould on wliicli the proposition of law, 
however broadly stated, was shaped cannot 
b«f overrated and the linv on the matter has 
been authoritatively laid down in Karlingcr 
V. Patagonia Meat (V>. (24) and Quinn v. 
Lcathani (25). The Judicial Committee 
were considering a case under the Letters 
Patent and it wmild, according to the ac- 
cepted canons of application of precedents, 
be rniscunstriiclion of their decision to ex- 
tend its aiitliority to appeals under the 
Civil Pi’ocedurc ('ode, which Avere not then 
under tlieir Ijordships’ consideration. 
Tliia is patent from tlic arguments of 
C'OLinsel at the ]3ar w lio cited authorities 
relating oul\ to that particular class of 
appeals. 'J'Jiis is also ap[)iirent frpm their 
Lordships’ remark that the projx)sition 
they were laying down was not novel in 
India. Had their Lordships intended 

(24) [1914] A. 0* 25 (40 et. seq.). 

(26) [1901] A. Cb 496 (606). 
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that the view they were expressing was In- 
tended to qualify the interpretation put by 
the Indian High Courts on sec. 98, C. P. 
C., they would have surely expressed them- 
selves in quite a different language, for as I 
have observed, all the High Courts in In- 
dia had been unanimous in construing sec. 
98, C. P. 0., contrary to their Lordships’ 
supposed opinion. Furthermore, their 
Lordships referred in support of their 
view to three Indian cases, the facts of 
which imdoubtedly invoked the operation 
of cl. 3G of the Letters Patent. No re- 
ference is made to the Pull Bench deci- 
sions of the High Courts in India holding 
sec. 98, C. P. C., applicable to cases from 
the Mofussil, specially that of the Bombay 
High Court [from which the appeal in 
Bhaidas's case (5) was taken to the Privy 
Council] passed shortly before, Bhuta 
Valad Tayatsing v. Dhansing (8), in which 
the learned Chief Justice has so ably and 
thoroughly discussed the question as to 
put it beyond cavil. 

Now with regard to the cases on which 
reliance is placed by the Judicial Com- 
mittee, the cases from Allahabad and Mad- 
ras w ere of appeals under cl. 15 of the 
Letters Patent. The reference to the 
Calcutta case, namely, the case of Nundee- 
pal Mahta v. Veraquhart (26) which was 
an appeal from the Mofussil presents on 
the face of it some difficulty. But on 
closer examination it will be abundantly 
clear that the case supports the view pro- 
nounced' by their Lordships while it does 
not militate against the view I am ad- 
vocating. That case was decided in 1870. 
The Code of Civil Procedure, then in 
force, was Act VIII of 1859 which con- 
tained no provision in case of difference 

(6) L. E. 48 [. A. 181 : 8. C. I. L. E. 46 Bom. 

718 1 26 0. W. N. 606 (1821). 

(et 1. li. E. 43 Bom. 483 (1918). 

126) 18 W. R. 209 (1870). 


of, opinion between the Judges hearing a 
case. This omission was supplied by the 
supplementary enactment of Act XXUI of 
1861, sec. 23 of which for the first time 
laid down the procedure similar to that in 
sec. 98, 0. P. C. That Act was passed 
before the Higfc Court’s Letters Patent 
of 1862 or 1865 and is headed as not to 
be applicable to Courts established by 
Royal Charter. After the establishment 
of the High Court therefore there was no 
provision governing such cases except 
sec. 36 of the Letters Patent. ‘Though 
Act XXIll of 1861 was made by the rules 
of the High Court framed under its gene- 
ral powers applicable to it, (here was no 
enactment as contemplated by cl. 44 of the 
Letters Patent by the Indian Legisla- 
ture modifying cl. 36. Norman, C. J-. 
was therefore right in saying that the 
case before him was governed by cl. 36 of 
the lictters Patent. The j)rovision con- 
tained in sec. 23 of Act XXIJI of 1861 was 
included in the Civil Procedure Code of 
1877, carried over to the Code of 1882 and 
reproduced in sec. 98 of the present Code. 
It is therefore clear that when Nundee- 
pal’s case (26) was decided, cl. 36 of the 
Letters Patent was the only provision of 
law in force even in cases coming from 
Mofussil. This case therefore is no 
authority for proposition that cl. 36 of the 
Letters Patent is still applicable to 
IMofussil cases. ' 

1 may add that the right to prefer a 
second appeal to the High Court is grant- 
ed by sec. 100 of the Code of Civil Proce- 
dure and is also restricted in some cases 
by that Code thus virtually qualifying the 
general Appellate Jurisdiction of the High 
Court over Provincial Courts copferzod by 
cl. 16 of the Letters Patent. &ec, 117 of 
the Code makes all the provisions relating 


(26) 18 W. E. 900 (1870). 
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to appeals as contained in the Code appU- 
caWe to the High Court and sec. 120 ooefc 
not exclude this specific provision. 

In this connection reference may be 
made to r. 6 of Or. 47 relating to reviews 
where similar procedure is laid down. It 
is evident that the intention of the 
Indian Legislature is to uphold a decision, 
under appeal or review, where the Judges 
are equally divided in opinion as to its 
correctness thus giving effect io tlie con- 
current view of two Judges in ])refereuce 
to that* of one Judge though the latter 
may be the senior Judge comixising the 
Bench, 

For the reasons given above 1 am of 
opinion that under sec. 98, F. C.. 
these ajqieals ought to be dismissed. 

I Tile landlord i’laintiff proi'erred Letters 
I’aleiit Appeals Ko.s. - and d ol 1921 
against the above decision. ] 

The appeal came on lor hearing 
before a Division Bench consisting of 
Cliatterjea, Greaves and I’anton, JJ., who 
made the present Reference to the Full 
Bench on the 1st of December 1924. 

The Ohdeu of RiiFJiRii;.NCK was as fol- 
lows 

One of the questions which arises in 
this appeal is whether sec. 109 of the Ben- 
gal Tenancy Act operates as a bar to a 
suit for enhancement of rent by reason of 
a previous application under sec. 105 
having been withdrawn with liberty to 
bring a fresh suit. There is a conflict of 
decisions on the point. See Soroj Kumar 
Acharji v. Umed Ali (1), Aheda Khatun 
V. Majubali (2) and Ditto Nath v. Anadi 
Krishna, (3). We think the question 
should be I'eferred to a Full Bench for deci- 

(1) as 0. vr. N. 1022 : «. o. 35 0. l. j. le 

oaai). 

ra) I. L. B. 48 Cal. 16?! a. 0. 24 0. W. V, 
1080 i 88 C. li, J. 304 aoao). 

C 8 ) as 0 . W. N. 708 a828). 


sion and we accordingly refer the follow- 
ing question to the Full Bench : When an 
application under sec. lo.'j of the Bengal 
Tenancy Act for settlement of rent is 
withdrawn with liberty to firing a fresh 
suit, whether a suit for enhancement of 
rent is barred by the provisions ol sec. 109 
of the Bengal Tenancy Act? As the ques- 
tion arises in a second appeal (miscella- 
neous) tlie whole appeal is referred to the 
Full Bench. 

This order governs the connected Apjieal 
No.. 3 of 1924. 

Babu Sib Chandra Palit (with Babu 
Scirosija haiita Palit) for the Appellant. — 
The wording oi' the section shows that the 
legislature coniemplate<l some ailjudica- 
lion uiMjn llie suit or applicalioii before 
the Setticmeid Gllicer. The word “ en- 
tertained ” implies not morel v reception 
but eoiisidcraiioM. Tlic words “ made,'’ 
“ taken ’’ inu'icale lliiit mere prestmta- 
tion of a plaint or application is not enough 
to bring sec. 199 into operation. Sec. 
109 should be read with sec. 107 which 
gives llio effect of a decree to a “ deci- 
sion.” Sec. 109 interpreted in tlie 
narrower sense would deprive sec. 107 of all 
its force and meaning : whereas the bar 
to suit if made to dejieud u^kiu a previous 
adjudication would give sec. 107 its pro- 
per and intended effect. It would not be 
right to attribute to the legislature an in- 
tention to impose a bar in the nature of 
a res judicata where there has been no 
such adjudication. In the leading deci- 
sion for the contrary view, Abedd Khatun 
V. Majubali Choudhury (2), the opinion 
expressed on the point is an obiter. Com- 
ments on Soroj Kumar Acharji v. Umed 
Ali Howladar (1) and Abeda J^hatun v. 

(1) 23 C. W. >r. 1022 : s. c. 36 0. L. J. It) 
(1821). 

(2) I. L. B. 48 Osl, 167 : ». C. 24 0. W. IT, 
lOaOi 38 0. h, J, 804 (1830). 
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Majubali (2). Refers to Ghcoditti v, Tulsi 
Singh (28). 

Babu Uupcndra Kumar Mitte.r (with 
Babu Dharmadas Sett) for the Respon- 
dents. — Soroj Kumar Acharji v, limed 
AU Howladar (1) proceeds on the theory 
that an application or a aviit withdrawn is 
to be considered as never made. Tltc 
fiction originated iu a dictum of (Jhelty 
and Teuno)i, JJ., in Cheodilti v. Tuhi 
Singh (28). Their Lordships’ view that 
Or. 23, r. 1, sub-r. (3) of the Civil Proce- 
dure (Jode had no application is eiToneoiis. 
Sec. 109 of the Bengal Tenancy Act ia uol 
referred to either in argument or in the 
judgment. In Kamini v. Abdul (29), 
which simply follows Cheodilti v. TiUfii 
Singh (28), also no reference is made to 
sec. 109. These cases are dis.sculed from 
by Mookerjee and h’letclicj', J.I., in Abcdii 
Khattin v. Majubali (2) and in a manner 
by Chatlerjea and Suhrawardy, also in 
Sgroj Kumar v. Umed AU (]). 'I.’he cases 
against me violate established canons of 
interpretation by statutes. They should 
be construed iu their natural sense and 
without addition or subtraction where they 
can be so interpreted. Cowper Essex v. 
Local Board for Action (30) and Vachcr 
d Sons V. London Society of Compositors 
(31), 27 Halsbury, p. 147, sec. 275. 
The question of hardship has no 
place in construing statutes. Secre- 
tary of State V. Shib Narain (32) and 
Timangowda v. Banepgowda (33). If 
possible no provisions of a. statute should be 

(t) 26 C. W. N. 1022 : s. c, 3.5 C. L. J. lit 
(1921). 

(2) 1. L. E. 48 Cal. 167 : «, c. 24 C. W. N. 
1020 ; 83 C. L. J. 304 (1920). 

(28) I. L. B. 40 Cal. 428 : b, c, 1? 0. W. N. 
<^7 (1012). 

(29) 28 C. L. J. 264 (1018). 

(30) 14 A. C. 163 at p. 169 (1880). 

(31) [1918] A. 0. 107 at pp. 117, 119 (1912). 

, (82) 1. L. B. 46 Oal. 199 (1918). 

, (88) I, L. E. 30 Bom. 472 (1916). 


(^eemed as surplusage. 27 Halsbury, p. 
133, sec. 286. The interpretation suggest- 
ed would make sec. 109 redundant and 
sec. 107 sufficient by itself. Dino Nath v. 
Anadi (3) and Sasi Kanta v. Salim Sheikh 
(4) proceeded qn correct principles. 

If sec. 109 had not been enacted, then 
secs. 105 and 106 would have been exclu- 
sive remedies us regards settlement of rent 
and con-ection of entries. Civil Courts 
have jurisdiction only in so far as sec. 109 
allows and the restrictions imposed by it 
do not admit of being whittled down in the 
manner suggested. Bliai Shankar v. 
Municipal Corporation of Bombay (34), 
Bhaiidi v. Itamadhin (35) and Pandub 
Dowari v. Ananda Krishna (36). Pro- 
ceeding under .s(>c. 105 and sec. 106 and a 
suit in the Civil Court arc alternate 
rmnedies and the jninciple of election of 
romediuK applies. Mahunied Aye juddin v. 
Brodyot Kumar (27). ('oke upon Little- 
ton, )). 146 («). Baikuntha v. SalimuUah 
^37) and Sasi Kanta v. Salim Sheikh (4). 

The Jomi.MhNf oe tjik CoLatT was as 
J'ollows : — 

WalmsL'Kv, j . -The question referred 
is as follows : — “ When an application 
under sec. 105 of the Bengal Tenancy Act 
for settlement of rent is withdrawn with 
liberty to bring a fresJi suit, whether a 
suit for enhancement of rent is barred by 
the provisions of sec. 109 of the Bengal 
Tenancy Act? ” 

There have been .several conflicting 

(3) 28 C. W. N. 703 (1923). 

(4) I. L. It. 60 Cal. 626 ; b. c. 27 C. W. N, 
987 (1928). 

(27) 1. L. E. 48 Oal. 359 ; s. c. 26 C. W. N. 
13 (1920). 

(34) 1. L. E. 31 Boin. (504 (lf«7). 

(36) 2 0. L. J. 869 : o, c. 10 0. W. N, 991 
(1906). 

(36) 14 C. W. N. 897 ; 8. c, 12 C. L. J 196 
(1910). 

(.87) 12 0. W. N. 690: 8. c. 6 0 L. J 647 at 

p. 6B6,(lflO'h. 
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decisions on the question, but I 'do not 
think it would serve any useful purpose tt> 
discuss them or even to enumerate them. 
It . is enough to say that one set of deci- 
sions favours the view that an application 
under sec. 106 (or sec. 106) of the 
Tenancy Act, if withdrawn by permission 
of the Court, is to be regarded as not 
liaving been made, while the other set pro- 
ceeds on the footing that the making of an 
ii.}>plication under either of those sections, 
whatever he its fate, afterwards, brings into 
operatiori tlie pioliilution contained in see. 
109 of the Tenancy Act. 

The words of see. 109 are these : “ Sub- 
ject to the provisions of sec. 109A a Civil 
Court shall not entertain any application 
or suit concerning any matter which is or 
has already been the subject of an appli- 
cation made , suit instil uted , or proceeding 
taken under secs. 106 to 108 (both inclu- 
sive).” The provisions of sec. 109 .\ have 
no bearing on the present matter. 

The words ” .subject of an application 
made ” seem to me so clear as to admit of 
only one interpretation, and that is that 
once an aj)plication is made, the Civil Court 
cannot entertain an application or suit in 
respect of the same matter. It is of no 
bonsequence what happens to the appli- 
cation : it may be prosecuted to a conclu- 
sion, or abandoned, or dismissed for de- 
fault, or withdrawn by leave of the Court or 
witliout the leave of the Court. It is the 
fact of the application being made, and not 
the manner of its disposal tliat has to be 
considered. 

The view that the presiding officer can 
prevent the making of the application from 
producing this result by permitting its 
withdrawal, involves the necessity of 
adding a gloss to the words of the sec- 
tion, and offends against the principle that 
the .words of a statute must be understood 
in their plain and ordiqaiy pseaning. 


Nath Choddhry. 

In my opinion therefore it is the rnnking 
of the application that brings into play the 
prohibition of sec. 109, and the answer 
that I would give to the Reference is to 
that effect, namely, that when an appli- 
cation is made under sec. 105 of the Ben- 
gal Tenancy Act, and subsequently with- 
drawn, whether with or without the per- 
mission of the Court, a suit on the same 
subject-matter is barred by tho provisions 
of sec. K)9 of tho Tenancy Act; and as 
concerns the .-iiq^als wliich Lave given 
rise to the Reference, I would allow them 
and dismiss the suits as not maintainable. 
The Plaintiff must pay the costs of the 
other side in all the Courts, the hearing-fee 
in tliis Court for all the lioarings is assessed 
at ten gold molmrs for the two appeals. 

NewbouIjI), J. - r agree tliat the ques- 
tion referred to this .Full Bench should 
be answered in the affirmative for the 
reasons given hy my learned brother 
Wahnsley, J., in jiie judgihent which he 
lias just delivered. 

1 was one of the .Judges who held in the 
case of Mahomed Aj/ejuddin v. Prodyot 
Kumar Tar, ore (27) (hat a suit lies to correct 
an entry m a finally publi.shed leoord-of- 
riglits and that the fact that an applica- 
tion under sec. 106 of the Bengal Tenancy 
Act was withdrawn does not bar the juris- 
diction of the Civil Court to deal with the 
matter. In tlie judgment in that case no 
reasons are given for that decision. I 
have no doubt that the reason is that, at 
the time of bearing, the decision^ of this 
Court were all one way. In the case of 
ahead UU V. Tulsi Sim/'h (28), it had been 
held that an application under sec. 106' 
which had been withdrawn must be treat- 
ed as non-existent. That decision appears 

(27) I. h. B. 48 Oal. 369 : s. c. 26 C, W N 13 

(1920). * * 

(28) I. L. £.^40 Cal. 428 ; 8. c, 17 0. N 
467(1912), 
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to have been followed without ques- 
tion until doubt was thrown on it by the 
judgment in the case of Ahf'/lo hhotun v. 
Majubnii Clwvdhiiry (3). This case was 
decided a short time before the hearing of 
the case of Mahomed Ayejuddin Pro- 
dyol Kumaf Tagore (27) and had not been 
reported. Had we )ieen aware of that 
decision our judgment would certainly 
have contained some reference to the law 
on this point. The ])oint is mentioned as 
subsidiary to the question whether a Civil 
suit lies to correct an entry in the record- 
of-rights. It was contended on behalf of 
the applicant in that appeal that sec. lOG 
of the Bengal Tenancy .Act provided an 
exclusive remedy. After discussing the 
rulings on this point we decided it against 
the Ai)pellant without any further men- 
tion of the subsidiary question which is 
identical with the subject of the present 
Full Bench Beference. Now that I have 
considered this question more carefully 
and am no longer moved by the authority 
of previous decisions, T have no doubt is 
to the meaning of sec. 109 of the Bengal 
Tenancy Act. It clearly bars a suit for 
enhancement of rent in a Civil Court after 
an application has been made under sec. 
105 of the Bengal Tenancy Act for settle- 
ment of rent, even though that applica- 
tion has been withdrawn with liberty to 
bring a fresh suit. 

I also agree with my learned brother 
Walmsley, J., that the appeals should be 
allowed .and the order of remand set aside. 

C. C. Ghosr, J. — The facts of the case 
giving rise to this Full Bench Reference 
"are'sel; out in the judgment of Mr. Justice 
Walmsley and Mr. Justice Suhrawardy, 
dated th& 22nd November 1923 and it is, 

(2) I. L. B. 48 Cal. 167 1 «. to. 24 Q, W. N. 

1020 1 83 0. L. J. 304 (192(4, 

(27) L I..1B. 48 Oal. 869| b. O. 26 0. W 4 N. . 13 

(1920). 


therefoi’e. unnecessary for me to set but 
the same again. The learned .Judges 
differed as to the proper construction of 
•sec. 109 of the Bengal Tenancy Act and 
thereupon there was an appeal under jec. 
15 of the Tvetters Patent. Tire learned 
Judges w'ho heard the Letters Patent ap- 
peal were of opinion lhat having rci(ipSird 
to the conflict of decisions on Ihe qneition 
of the proper interpretation of sec. 109 of 
the Bengal Tenancy Act, the following 
question should be referred to the Full 
Bench : “ When an application vinder sec. 
105 of the Bengal Tenancy Act for settle- 
ment of rent is withdrawn with liberty to 
bring a fresh suit, w'hether a suit for en- 
hancement of rent is barred by the pro- 
visions of sec. 109 of the Bengal Tenancy 
Act ? ’’ This Reference came on for hear- 
ing before ug on the 27th April. There Is 
no doubt that there has been a conflict of 
decisionf? on the question [see the cases 
mentioned in the order of the referring 
.ludgoB and the case of Sasi Knnta Acharji 
('hotrdhrij v. Salim Sheikh (4)]. 

The question depends on the proper 
construction of 'sec. 109 of the Bengal 
Tenancy Act which runs as follows • 
“ Subject to the provisions of sec. 109A', 
a Civil Court shall not entertain any ap« 
plication or suit concerning any matter 
which is or has already been the subject 
of an application made, suit instituted of 
proceeding taken under secs. 105 to 106 
(both inclnsive).”- 

Now it is settled law that in constru- 
ing the words of a statute one must give 
to them their plain, grammatical, natural 
and ordinary meaning and, in my .opi- 
nion, construing this section . acemding 
to the rule indicated abiovb, it'^oold 
follow that once a matter is or bos been 
the -sobject of an application jnada toider 
(4) I. li. E. 80 t»ai;aa?V h '6.^97 0, W. N. 

^ atriM' ' '' 
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sec. 105 of the Bengal Tenancy Act, 1 
Civil Court cannot entertain an appli- 
cation or suit in respect of the same 
matter. In my view, it is wholly im- 
material for the purposes of construction 
of sec. 109 whether the application refer- 
red to above has been withdrawn with or 
withont the leave of the Eeveniie Officer 
under sec. 105 or whether the application 
has been disposed of on its merits by the 
Eevenue Officer. I, therefore, agree 
with Mr. ..Justice Walmsley in the answer 
which he proposes to give to tlio question 
referred to tlie ‘Full Bench and in Ihc order 
made by him. 

ScnRAWARDY, J.— I have llu' misfor- 
tune to differ from my learned hinthers in 
the answer proposed to bo given to the 
Keference. 

The sole question before us is where 
an application under secs. 105 to 108, 
Bengal Tenancy Act, is made before the 
Revenue Officer and withdrawn with 
leave to bring a fresh “ suit,” can the 
matter in dispute form the subject of a 
civil suit. I am not concerped with cases 
of withdraw'al without leave or dismissed 
for non-prosecution of such application. 
1 shall therefore confine myself to the 
consideration of the law as ajjplicable to 
the facts of the present suit. 

By giving liberty to bring a fresh 
"suit,” I take it that the Revenue 
Officer meant to permit the applicant 
to present a fresh application before him. 
What is the effect of such an order? 
When a suit is allowed to be withdrawn 
with leave to bring a fresh suit under 
Or. 23, C. P. C., it should be regarded as 
never brought. It is available for no pur- 
pose. It does not save or give fresh start 
to limitation, nor does it afford a fresh 
cause of acti<m. 

Now, sec. 109, Bengal Tenancy Act, 
Bhows, ae it has been held, that the 


aggrieved party has under the law two 
alternative remedies. He can apply under 
secs. 106 to 108 before the Revenue Officer 
or ho can bring a civil suit for the namn 
purpose. By obtaining leave to make a 
fresh application, he has lost none of these 
remedies. He can, therefore, if he does 
not exercise his right to apply to the B.eve- 
nue Officer, have recourse to the Civil 
Court. 

The ix)licy of the law seems to be that 
a party should not have two co-existing 
rights ; he may either apply to the Eeve- 
nue Officer or bring a civil suit. Where 
both the rights exist and the former right 
is not exercised there is no reason why 
the latter right should be denied to him. 
In my opinion the answer to the Refer- 
ence should be in the negative. The 
second appeal should accordingly be dis- 
missed. 

B. B. Ghose, J. — I agree' with rny 
learned brother Mr. Justice Walmsley 
that the answ'er to the (piestion referred to 
us should be in the affirmative. I had ex- 
pressed my opinion previously in the case 
of Sasi Kanla Acluirja v. Salim Sheikh 
(4) that the plain meaning of the words iu 
sec. 109 of the Bengal Tenancy Act should 
be given effect to, and the argument 
addressed to us has not convinced me that 
I should alter my opinion and that the 
ordinary rule of construction of a statute 
should be departed from in this instance. 

N. G. 

(4) 1. L. K. 50 Cal. 626 1 8. o. 27 0 . W. N. 

987 (1B2.S). 


9T 
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0. 0. Gbosf, J. j A. H. Skonb and anr., 

I Defendants, Applicants, 


H( ard, ?0, 

2 1 , May. 
Judgment, 

22, May. 


V. 


V. M. Babon, 
PlaintiJE, Opposite 
Party. 


Contempt of Court — Prooest'servei' insulted --In- 
idt and maltreatment before sernce^ if contempt of 
Court-- Good sereice^ Apology. 


A process-server was insulted in most 
filthy language^ caught by his throat and 
severely pushed out of the room by fbe 
Pldintiff while effecting service^ of a 
notice; service was subsequently efjcclcd 
by him by affixing a copy o)i the ovirr 
door : 


Held — That when a proccss-scrtwr in 
execution of his duty has been abused and 
assoAilted^ it is a contempt of Courts as it 
is an attempt to obstruct or unduly inter- 
fere with the administration of justice, 

“ Those who have duties to discharge 
pursuant to the orders of Court arc pro- 
tected by the law and shielded on their 
way to the discharge of such duties^ while 
discharging them and on their return 
therefrom in order that such persons may 
safely have resort to Courts of justice and 
carry out their orders.'* 

'' The test is, did the person in ques- 
tion abuse or maltreat the serving clerk 
while he was engaged in the execution of 
his duty." 

Thi^ was a Eule nisi obtained by ttie 
Defendant A. H. Skone callinj^ upon the* 
Plaintiff V. M. Bason to show cause 
why he should not be committed to jail 
or otherwise dealt with for contempt of 
Court ior having insulted Ashit Kumar 
Pal, a clerk in the service of Messrs. Orr, 
Dignam & Co., the Attorneys for the 
Defendants. It was alleged that a notice 
under Or. 21 of r. 37 (1) of Civil Proce- 
dure Code was issued by this Court call- 


ing upon the Plaintiff to appear in per- 
son before the Judge in Chambers to 
show cause why he should not be commit- 
ted to jail in execution of decree for costs 
passed against him on 9th February 1925 
in the above suit. A clerk, Babu Ashit 
Kumar Pal, in the service of Messrs. Orr, 
Diiinam & Co., was entrusted to go to the 
premises No. d/l, Moira Street in Cal- 
cutta where the Plaintiff resided for 
the purpose of serving the said notice 
on the Plaintiff Bason. On 9th May 
1925 at 2-30 P.M., the qlerk met 

Bason in his flat and tendered the notice 
in original with a copy of the same. The 
Plaintiff Bason read the said notice and 
flung ilio papers down on the floor of his 
room. Tliereiijxm Aslut Kurnar Pal 
picked uj) the notici‘ from tlie floor and 
showed the Plaintiff the seal of the 
Court on the original notice and informed 
him that in the event of his refusing to 
accept service, he would affix a copy 
thereof on the outer door. Bason became 
very angry and insulted the clerk by call- 
ing him a “ damned swine ” and caught 
him by the tliroat severely and pushed 
him towards the door. Thereafter tlie 
clerk affixed a copy of the notice on tlic 
outer door of th^ room. Bason djenied 
everything saying that he handed back 
the notice to the clerk and told him to 
take that notice to his Attorneys Messrs. 
B. N. Basu & Co., who would accept it 
on his behalf and do the needful for him- 
His statement was corroborated by a ser- 
vant of Bason who alleged that he was 
present all the time. 

Mr. S. K. Ghakraburtty (with Mr. A. 
N. Chaudhuri) on behalf of the Defend- 
ants argued that the version given by the 
clerk as to what happened when he went 
to serve the notice on Bason, should be 
accepted, it being inconceivable why he 
should concoct a false story. Admitting 
that his version is a correct one there 
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could be no doubt that these acts amount- 
ed to a gross contempt of Court. Cited 
Lewis V. Owen (4) and Whitworth v. 
Duncan (5). 

Mr. W. W. K. Page for the Plaintiff 
Bason urged that the process-server should 
not be relied upon. Bason has told the 
truth, he ought not to bo punished for any 
contempt. 

Even assuming for the sake of argu- 
ment that the allegations made by Ashit 
Kumar ]^al are true, Bason might have 
been guilty of cowardly and despicable 
conduct which amounted to a criminal 
offence. A Criminal Court is the proper 
place for his trial. But ceitainly he did 
not prevent the serving clerk from affix- 
ing a copy of the notice on the door of 
the room and therefore he \uis Jiot guilty 
of any contempt of Court. Cited Price 
V. Hutchinson {(i), Uchnorc v. Smith 
(No. 2) (7), Adams v. Hughes (8), Giles v. 
Vernon (9) and Myers v. Wills UO). 

The Judgment of the Court was as 
follows : — 

C. C. Qhose, J. — This is a liule call- 
ing upon the Plaintiff Vernon Milward 
Bason to show cause why he should not 
be committed to jail or otherwise dealt 
with for contempt of Court for having 
insulted one Ashit Kumar Pal, a clerk in 
the service of Messrs. Orr, Bignani & Co., 
the Attorneys for the Defendant Anne 
Helen Skone in manner stated in the 
latter’s petition. 

The facts, shortly stated, are as fol- 
lows : — The Plaintiff Bason instituted 

(4) [1894] I Q. B. 102. 

(6) [1898] Times, 14th January, p. 11. 

(0) [1809] L. R. 9 Eq. 634. 

(7) [1880] 86 Ch. D. 449 0. A. at 466. 

(® [1819] 129 Eng. Rep. 632, 

(9) [1728] 94 Eng. Rep. 39. 

(10) [1820] 4 Moore (0, P.) U?. 


this suit against the Defendants A. H. 
Skone and another for damages for 
breach of a certain agreement. The suit 
w'as dismissed with costs on scale No. 2 
on the 9th February 19*25. The Defen- 
dants’ bill of costs was taxed and an allo- 
catur was issued on the 2nd May 1925, 
for a sum of l\s. 5,827-4-0. It wa& served 
on Bason's attorneys on the 5th May 
1925. On the 9th May 1924, tlie Defen- 
dant A. H. Skone took out a notice under 
Or. 21, r. 37 (2), C. P. C., signed by the 
Master of tliis Court requiring the Plain- 
tiff to appear in person before this Court 
on the 2-:nd May 1925 at 11 o’clock 
in the forenoon to sliow cause why he 
should not be committed to jail in exe- 
cution of the decree for costs passed 
against him on the 9tli February 1925. 
Ashit Kumar Pal, who, as mentioned 
above, is a clerk in the service of Messrs. 
Orr, Dignum & Co., was entrusted by the 
latter with the duty of effecting service 
of the said notice on Bason. Bason had 
been a client of Messrs. Orr, Dignam & 
Co., and was known to Ashit Kumar Pal. 
It appears that on the 9tli May at about 
2-30 P.M, in the afternoon Ashit Kumar 
Pal called at premises No. G-1, Moira 
Street, where Bason resides, for the pur- 
pose of serving the said notice upon him. 
Bason occupies a flat on the first floor 
of the said premisej^. There were ser- 
vants downstairs but tliey were not 
Bason's servants and Ashit Kumar Pal 
w^ojit up to the first flour. He si/ys that 
when he gut to the first floor he did nut 
find the Iront door <>i the silting room of 
the Plaintiff to be closed; the dour was 
open and a purdah was hanginjx at the 
entrance to the room. He found that 
Bason was sitting in a chair and reading 
a newspaper. Ashit asked him if iie 
might enter and thereafter he entered the 
sitting room with Bason’s permissioUi 
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He informed Bason of the purpose for 
which he had called and made over to 
him both the original notice under Or. 
21, r. 37 (I), C. P. G. and a copy. (It 
may be noted in passing that Ashit in ids 
affidavit states that he made over the 
original notice only to Bason.) Bason read 
the notice and flung the papers at the 
floor. Ashit thereupon picked the papers 
from the floor and showed to Bason the 
original notice bearing the seal of this 
Court and informed him that if he re- 
fused to accept service he would aflix a 
copy on the outer door. Bason there- 
upon became very angry and called 
Ashit Kumar Pal a “ damned swine ” and 
caught him by the throat and dragged 
him and pushed him towards the door, 
so that he nearly fell down. Ashit 
states that thereafter he affixed a copy 
of the said notice on the front door of the 
room. He came back to the office of his 
employers and reported the matter to 
the Head Court Clerk of Messrs. Orr, 
Dignam & Co., Babu Kaii Prosauno 
Chakrabarty. The latter hearing what 
had happened, took Ashit Kumar Pal to 
Mr, D, C. Banerjee, a member of the 
firm of Messi's. Orr, Dignam & Co., who 
was in charge of the case and reported 
the incident to him. Mr. Banerjee direc- 
ted that Ashit should make an affidavit 
setting out what had happened. It was 
a Saturday and the affidavit was not 
made till the Monday following. 

Bas'on denies the allegation made by 
Ashit Kumar Pal and his account of what 
happened on Saturday, the 9th May, is 
as follows : “ That on Saturday, the 9th 
instant, while I was resting in my sit- 
ting room (which is on the first floor of 
the premises No. 6-1, Moira Street) I 
saw a person on the other side of the 
purdah at the entrance door ci my half 
flat. Not having my glasses pfi, I could 


not distinguish the person and called out, 
‘Who are you and what do you want? ’ 
I then got up to go to the door but the 
man whom I had seen walked quickly 
into luy room and informed me that he 
had a notice pf the High (.lourt to serve 
on me. I enquired of him if he was a 
Court official. He replied that he was ^ 
clerk of Messrs. Orr, Dignam & Co., and 
that it was not necessary for a Court 
official to serve me with the said notice. 
1 read the said notice, handed it back to 
the said clerk and told him that it was 
quite unnecessary to take out the said 
notice, as I had been all along w illing to pay 
the taxed costs and that I was unable to un- 
derstand why such a notice had been 
taken out. 1 requested the said clerk to 
take it to my attorneys, jMessrs. B. N. 
Basu & Co., who would accept service on 
my behalf and who were in communica- 
tion with Messrs. Orr, Dignm & Co. , then 
on the subject and had informed them 
that I would pay the taxed costs. 1 as- 
sured him that there w ould be no trouble 
about the payment of tbe costs. The 
clerk said, ‘ Yes, sir, I will go to Messrs. 
B. N. Basu & Co. now.’ There the 
matter ended.” Bason produced an affi* 
davit in support of his version by his 
khitmatgar , Sbaik Korban. There are 
affidavits by Mr. Banerjee and Kali Pro- 
sauno Chakrabarty stating that Ashit 
Kumar Pal on his return from 6-1, Moira 
Street, reported to them that he. had 
been abused and assaulted by Basmi when 
he went to serve the said notice. 

There being on the affidavits a direct 
conflict of testimony, 1 directed that the 
deponents should be croBS-examined be- 
fore me and accordingly this wae done and 
I have had an opportunity of sedmi! 
deponents in the witness-box wd of 
tening to their respective vorsums of what 
happened ^ the afternoon of ^ dth May 
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last. Mr. S. K. Chakraburtty, who ap- 
peared in support of the Rule, at first ‘ex- 
pressed his unwillingness to cross- 
examine Bason, as the latter was in the 
position of an accused ; but Mr. Page, who 
appeared for Bason, waived all questions 
of privilege and theretfijon Bason was 
cross-examined by Mr. Chakraburtty. 
Bason m his evidence stated that the con- 
versation between him and the clerk, 
Ashit Kumar Pal. was in “ very nice and 
amicable language throughout ” and that 
the latet conversation was on the landing 
outside the door and was quite friendly. 
Mr. Page has argued that having regard 
to the denial of Bason no order against 
him could or should be made, and, se- 
condly, tliat, assuming Lor the sake of 
argument that the allegations made by 
Ashit Kumar Pal are true, Bason has not 
committed contempt of Court. 

T desire to say at once that E accept un- 
reservedly as true the evidence of Ashit 
Kumar Pal. H.e was in the witness-box 
for some length of time and 1 am bound 
to say that he struck me as a witness of 
complete honesty and truth. A great 
deal of criticism has been levelled on slen- 
der and minute points in his evidence ; but 
I have heard nothing to induce me to doubt 
the correctness of his evidence. It follows 
that I disbelieve the evidence of Bason 
and of his khitmatgar and I can conceive 
of no reason whatsoever why this inoffen- 
sive clerk, Ashit Kumar Pal, should have 
started a false case against Bason as is 
alleged by the latter’s Counsel. It may be 
something difficult to choose between wit- 
• nesses where there is oath against oath ; 
but in my judgment having seen the wit- 
nesses in the box, it is not difficult to make 
out which side has told the truth. The 
question'.^ then arises whether what hap- 
pened on the 9th May constitutes con- 
tempt of Court on the part of Bason. 


The jurisdiction to punish for contempt 
of Court is inherent in this Court as a 
Court of Record and without it, its cons- 
titution as a Court of Record would be al- 
together useless. But the Court always 
exercises its power of puiiisbiug for con- 
tempt with great forbearance and acts with 
scrupulous care. It is ordinarily very 
chary in punishing people for contempt 
and when the occasion arises it deals with 
such questions in the interest of the pub- 
lic, bearing in mind that the greater the 
power it jxissesses, the more caution it is 
necessary to use in exercising it. In 
other words, the Court does not interfere 
w here the offence is of a slight or trifling 
nature and it only interferes where there 
is a real attempt to obstruct the course of 
justice. Now frou) very early times, it 
has been held to be contempt of Court to 
assault, ill-treat or threaten a process- 
server engaged in his duty, ’’.t'lie cases on 
this point are numerous and they will be 
found collected in Vol. 16 of the English 
and Empire Bigest, pp. 32, 33; Oswald 
on Contempt, Third Ed., p. 85, and Vol. 
7, Halsbury’s Laws of England, p. 288. 
The object in pimisbing for contempt 
where a process-server in the execution 
of his duty has been abused and assaulted 
is not to vindicate the dignity of the 
Court but to prevent undue interference 
with the administration of justice. As 
has been said the law has armed the 
Court with the power and imfiosed on it 
the duty of preventing brevi manu and by 
summary proceedings any attempt to in- 
terfere with the administration of justice. 
It is on that ground and not on any^ ex- 
aggerated notion of the dignity of indi- 
viduals that insults to witueBses, jurymen 
and process-servers are not allowed. The 
principle is that those who have duties 
to discharge pursuant to orders of Court 
are protected by the larw and shielded 
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their way to tlic discharge of such duties, 
while discharging them and on their 
return therefrom in order that such per- 
sons may safely have resort to Courts of 
justice and carry out their orders. Be- 
aring the above in mind, I have no doubt 
in my mind that Bason liad I)een guilty 
of contempt of Court. 

With reference to Mr. Vage’s conten- 
tion that inasmuch as the alleged circum- 
stances of contempt have been positively 
denied by Bason, tin's Court could not or 
would not punish him for the contempt. 
In tJjis connexion I desire to quote the 
words of Shadwell, V. C., in the case of 
Emery v. Bowen, (i). lie said : ‘‘I must 
observe that I do not admit that this is 
the doctrine of the Court and in Peachey 
•v Peachey (2), I thouglit it right to com- 
mit the party and there was an appeal 
from rny order to the Lord Clianccllor and 
he affirmed the order and therefore L 
think that notwithstanding the ]:)ORitive 
denial of the party, it is the duty ol 
the Court to look into all the affidavits and 
see on which side the truth lies.” I have 
therefore looked into the entire evidence 
and I have come to the conclusion indi- 
cated above. Mr. Page said if T believed 
the process-server then no one w^ould be 
safe in Calcutta. This, if I may say so, 
is an argument of despair and I propose 
to take no notice of it exce])t to remark 
that the statement of it canies its own 
appropriate answer. Mr. Page argued 
that Bason might have been guilty of co- 
wardly and despicable conduct, but he 
certainly did not prevent the serving clerk 
from affixing a copy of the notice on the 
door of the sitting room and therefore he 
has not be^n guilty of contempt of Court. 
Each case must depend upon its own; facts 
wi while I agree that the Court does not 

(!) L J. 5 Oh. 349 (1836).. 

(2) Unreport^d. 


and will not ordinarily lake notice of mere 
ruile behaviour on the part of the person 
against whom the allegation is made, the 
test is, did the person in question abuse 
or maltreat the servinjf clerk while he was 
engaged in the execution of his duty. In 
my opinion there can be one answer to 
this question on the facts of this case and 
tliat in the affirmative. It is intolerable 
that process-servers in the employ of 
attorneys while engaged in the execution 
of their duties should be treated in the 
manner in which Ashit Kumar Pal was 
treated and in my opinion it would be an 
abdication of the functions of this Court 
to refuse to take notice of a case like the 
jircsent one. Ordinarily in cases like 
this, an apology is tendered and the party 
found to he guilty of contempt is made to 
jiay the costs. This was wliat hajipened 
in tlie case of D'Cunha v. The AlHanvc 
Hank vf Simla, Lid, (Ih, whore a process- 
server named Bhusaii Chandra Oas in the 
employ of ^Ir. P. N. Sen, an attorney of 
this Court, who had gone to seiwe a Rule 
on Messrs. Bird & Co. was abused by one 
Konaram Laha, & casliier in the employ 
of Messrs. Bird & Co. . at Chartered Bank 
llnildings in Clalcutta. The matter at- 
tracted the notice of Mr. Justice D. 
Chatterjee, sitting as vacation Judge, and 
ultimately owing to the importance of the 
case, the then Chief Justice, Sir Jjawrence 
Jenkins, formed a Special Bench consist- 
ing of himself, Mr. Justice CarnduJE 
and Mr. Justice Chatterjee to hear 
the matter. The ott'ending parties 
apologized and thereupon by their order, 
dated the 3rd November 1909, their Lord- 
ships held that it had been established that 
there had been contempt of Court and 
directed that the parties concerned should 
pay the costs. In this case, as far as I 
can find, the attitude of Bason is one of 

(3) Unreporied. 
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these circumstances I have very carefully 
considered what my judgment should be. 
I find as a fact on the entire evidence 
before me that Bason has been guilty of 
contempt of Court in hijving abused and 
assaulted Ashit Kumar Pal while he was 
engaged in the duty of serving the said 
notice and I direct Jiim to pay a fine of 
Es. 200 and to pay the costs of this ap- 
plication. In default of payment of fine, 
Bason ^will be committed to the custody of 
the Superintendent of the Presidency Jail 
for one w’cek. 

Messrs. Orr, Dirinam <(■ Cn,^ Solicitors 
for the Defcndanls. 

Messrs. B. N. Uasu <(■ Co.^ Solicitors 
for the Plaintiff. 

P. D. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Decree 
No. 132 of 1923. 

Walmslbt, J. 1 Jagamnath Marwari 
B. B. Grose, J. & anr., Defendants Nos. 

1924, 1 and 2, Appellants, 

Heard, 24 and • v. 

25, November. Kala Coand 

Judgment, Banerjee, Plaintiff, 

25, November. , Respondent. 

Provincial Insolvency Act (III of 1907), sec. 16, 
sub-sec. (i), cl. (a) and sub-sec. (5)— Receiver ap- 
pointed under the Act, vesting of property in — 
Secured creditor, right of— Fresh suit to set aside 
a decree on the ground of its being erroneous, if 
maintainable. 

On the making of an order of ad- 
judication under sec. 16, sub-sec. (2) of the 
Provincial Insolvency Act^ HI of 1907, 
the whole of the insolvent's property be- 
comes vested in the Receiver under cl. (a), 
sub-sec. (2), sec. 16 of the said Act for 
distribution amongst his creditors, sub- 
ject to the right of the secured creditor 
ffnortgagee) to realise his dues by 


way just in the same manner as if there 
was no vesting order. 

Per Ghose, J. — The title of the mort- 
gagor insolvent to the property mortgaged 
remains with him, notwithstanding the 
vesting of the insolvent’s property in the 
Receiver under cl. (a), sub-sec. (2), sec. 
16 of the Provincial Insolvency Act, for 
ihc purpose of the proceeding to enforce 
the mortgage. 

Per Ghose, J.— ft is now well settled 
that a decree cannot be challenged on the 
ground of its being erroneous by a fresh 
suit. 

This was an appeal against the decree 
of Babu Sejoy (iopal Chatterjee, Sub- 
ordinate Judge of Asansolo in Zillah 
Burdwan , dated the .5th of Pebruary 1923. 

The Respondent Kala Ohand Banerjee, 
Receiver to the estate of the insolvent 
Amulya Krishna Basu, brought this ac- 
tion in the Court of the Subordinate 
Judge at As«insole, on 10th March 1919, 
for recovery of iiossession upon redemp- 
tion of the properties mortgaged to the 
Defendants-Appellants by Amnlya’s i)re- 
decc.ssor-in-title in February 1913, upon 
setting aside the final decree for fore- 
closure, dated the 31.sf August 1910, and 
obtained by the Appellant against Amulya 
substituted in place of his father who died 
before the passing of the preliminary 
decree, dated the 15th March 1916. 

The learned Subordinate • Judge of 
Asuusole decreed the suit for redemption 
bi'ought by the Respondent Kala Chand 
Banerjee being of opinion that the decree 
for foreclosure passed by his predecessor 
in office was erroneous and t^us gave the 
Respondent an opportunity to redeem by 
reversing the final decree for foreclosure, 
dated the Slst August J.916. The points 
urged in this appeal to the High Gourt ware 
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(1) that the Defendants-Appellants being 
secured creditors were in a privileged posi- 
tion under the provisions of sec. 16, sub- 
sec. (5) of the Provincial Insolvency Act, 
III of 1907, and were entitled* to enforce 
their security in the same manner as if sec. 
16 of the Provincial Insolvency Act had no! 
been enacted, and (2) that the circum- 
stances of the case did not disclose any 
ground for a Judge of concurrent juris- 
diction to revei'sc the decree of his pre- 
dcces.sor in office. 

Sir Provash Cliunticr Miiter.mi Babu 
Jyotish dhandra Sircar for the Ap|Te]JiiutB. 

Babu Mnlicndra Nalh Hoy, Dr. Dtrarka- 
•naf.h Mittcr and Babu Hira Lai Chnkra- 
varfi for the Respondent. 

• The Judgment of the Court was as 
follows : — 

Walmsley, J. — This appeal is preferred 
by the Defendants. Tlie material facts 
of the case are these : Tn February 1913, 
orie Tara Prasanna Bose and his wife exe- 
cuted a mortgage for the sum of Its. 40,000 
in favour of the first Defendant Jagannath 
Marwari. The mortgage was by way of 
a kot kobala and the mortgagee Jagannath 
Marwari was acting for himself and for 
one Bepin Behary Banerjee, the second 
Defendant. The mortgage related to 
three pieces of property. Two years later, 
these mortgagees instituted a suit on the 
document adding one Kedarnath Marwari 
as a Defendant because he had some in- 
terest in one of the properties. It is un- 
necessary, however, to refer again to 
Kedarnath’s interest. Tara Prasanna 
Bose and his wife, after making two ap- 
plications fbr time, put in on the 6th of 
March 1915 a petition of compromise with 
the mortgagees undertaking to pay the 
interest that might accrue doe on the prin,- 
jpipal amount within the month o£ Chaitra 


every year and securing in return the ad- 
vantage that time should be extended up 
to the end of 1326 B. S. for payment of 
tlie whole debt in the event of then- ful- 
filling this promise to pay the interest re- 
gularly. They q.greed also that, if they 
failed to pay such interest within the time 
stipulated, the mortgagees would be «tt- 
fitled to foreclose the mortgage. This 
petition w'as filed in March 1915. The 
suit, however, w’as not disposed of because 
of the contest with .Kedarnath Marwari. 
On the 7th September 1915, Tara Pra- 
siinna Bose died and he was succeeded by 
lus o)ily son Amulya Kri.slinii Bose. 
This .\mulya Krishna Bose had previously, 
hefore the institution of the suit even, 
hcc'u adjudicated an insolvent in another 
Court at Bankura and a Receiver had been 
appointed with regard to his property. 
This Amulya ratified the deed of compro- 
mise executed by his parents and a de- 
cree was passed thereon on the 15th 
March 1910. Tn these proceedings sub- 
sequent to the deatl* of Tara Prasanna, 
the Receiver appointed in .Amulya’s insol- 
vency case was not made a party. Short- 
ly after the passing of the decree, the Re- 
ceiver entered appearance before the Judge 
and put in two applications asking that he 
should be made a party to the suit, that 
the suit should be tried in his pre- 
sence and so forth. Meanwhile. Amulya 
and his mother failed to pay the interest 
as stipulated and the Court was then 
cd to make a decree for foreclosure. 
The petitions filed by the Receiver were 
dealt with by the learned Judge in his 
judgment, dated the 31st August 1916, and 
were rejected and a decree for loredosnvs 
was made. In accordance with that de- 
cree, the mortgagees obtained delivny of 
possession. There wem certain other 
proceedings, one of them being that there 
was an appeal by the Beoeivar to 
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Court. Finally, the present suit was in- 
stituted on the 10th March 1919. 
learned Subordinate Judge has decreed 
the suit. He has held that the decision 
of his predecessor, dated tlie 31st August 
1916, granting a foreclosure decree to the 
mortgagees is bad and, in ascordance with 
that view, be has given the Receiver an 
opportunity of redeeming the mortgage. 

On behalf of the mortgagees who are the 
Appellants before us numerous points 
have been taken. Two of them appear 
to me to %tand out very prominently, and, 
with regard to these two, we asked the 
learned pleader for the Respondent whe- 
ther he could support the learned Judge’s 
judgment. The two points are these : 
First, that the Appellants being secured 
creditors are in a privileged position under 
the provisions of sec. 16, cl. (5) of the 
Provincial Insolvency Act and, secondly, 
that the circumstances do not disclose any 
ground for a Judge of concurrent jurisdic- 
tion to reverse the decision of his prede- 
cessor. 

I do not propose, however, to deal with 
the second ground because,, to my mind, 
the Appellants are entitled to succeed on 
the first ground. 

Now, the wording of sec. 16, cl. (5) of 
the Provincial Insolvency Act is very 
clear: It runs as follows : — “ Nothing in 
this section shall affect the jiower of any 
secured creditor to realize or otherwise 
deal with his security in the same man- 
ner as' he wuld have been entitled to 
realiae W" deal with it if this section had 
notr*-’' lieto passed.” Now, there is no 
dodbf 'that the AppelUmts are secured 
credits. It frflows, therefore, that they 
are enticed to with their security in 
the swfie atehhet ae they would have been 
entitled’ tb d^l with it if the section re- 
ferred 'to ^ not been passed. Then, in 
thet OtKlier of the section provision is 


mode fpr the vesting of the property in 
(ho Court or in a Receiver. To me, it 
leeme clear, therefore, that a secured 
creditor is entitled to deal with his security 
as though there has been no vesting in 
the Court orlln the Receiver. If that is 
4o. I fail to see bow the fact that Amulya 
has been declared an insolvent and a 
Receiver of his property has been appoint- 
ed can affect the present case. Amulya 
was the only son of his father Tara Pra- 
sanna and the substitution of Amulya for 
Tara Prasanna was all that was necessary 
when Tara Prasanna died. Reference has 
been made in this connection to certain 
Bnglish cases; but I uni not satisfied that 
they are based upon the same simple pro- 
vision of the law. In my oianion, tlie 
wording of cJ. ( 0 ) of sec. 16 of the Provin- 
cial Insolvency Act admits (d Qo obscurity 
and, so far as this questiem is concerned, 
I feel satisfied that it was not nairMimrj 
for the Court to add the Reoeivstc. as a 
party to the mortgage suit. On that 
ground alone, I think that this appeal 
ought to be allowed. 

The result, therefore, is that the deci- 
sion of the lower Court is set aside and 
the Plaintiff’s suit dismissed with costs. 

Ghose, J. — I am of the same opinion. 
I agree entirely with the reasons given by 
my learned brother for holding that a se- 
cured creditor may enforce his security in 
the same manner as if sec. 16 of the Pro- 
vincial Insolvency Act had not at all 
been enacted and this is so even with re- 
gard to the question of parties to tfie suit. 
It is contended on behalf of the Beipenr 
dent that, in a mortgage suit, all 
having an interest in the equity to is* 
demption must be made parties aa 
the right of the insolvent vestbd in the 
Reonver under sec. 16, he was a neees- 
siry party. 1 consider the contention to 
unsound. Under one of (he provi- 

90 
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lioQfi of sec. 16, the interest of the insol- 
vent vests in the Ckmrt where no Receiver 
10 appointed. Can it be said that the 
mortgagee was bound to sue the Court in 
order to enforce his mortgage? That 
would be clearly absurd. The reasonable 
construction of sec. 16, sub-sec. (6) must, 
therefore, be that a secured creditor is not 
in any way affected by the other provi- 
sions of that section, and for the purpose 
of enforcing the mortgage, it should he 
held that the title to the property re- 
mained with the mortgagor. 

With regard to the second ground urged 
on behalf of the Appellants with which 
We were pressed, namely, that the Sub- 
ordinate Judge exercised his jurisdiction 
properly in deeding the former suit on 
the questions raised before him and his 
decision cannot be reversed by a fresh 
suit, it is necessary to state the facts in 
some detail. The preliminary decree for 
foreclosure was passed on the 15th March 
1916 after Amulya had been substituted 
in the place of his deceased father. Ap- 
parently, on the application of Amulya, 
an order was passed in the insolvency pro- 
ceedings by the District Judge of Bankura 
cm the 25th March 1916 directing the 
Receiver to pay the interest accrued due 
to the Appellants on the mortgage. The 
Receiver, however, did not act according 
to the directions of the District Judge. 
On the other hand, in his application of 
the 11th April 1916 to the Subordinate 
- Judge before whom the mortgage suit was 
pen^hg, he prayed that the preliminary 
decree which had been passed might be 
set aeide and that be might be made a 
party in the said suit as Receiver and the 
suit tried in his presence ; and he also 
prayed, in the alteniative, that the decree 
passed by the Court on the 15 tb. March 
1916 might not be enforced against the 
property mortgaged. A prajmr lo the 


same effect was also made in a petition on 
•|jbe 28th April 1916. The Subordinate 
Judge decided the question against the 
Receiver and held that, so far as the mort- 
gagees were concerned, the properties did 
not vest in the Receiver under sec. 16 of 
the Act and, n overruling his objections, 
made the final decree for foreclosure on 
the Slst August 1916. The Receiver pre- 
ferred an appeal to this Court against thai 
judgment. But he seems to have urged 
his appeal only as if it was from an order 
of the lower Court refusing his^ prayer for 
extension of time to pay in the mortgage 
money under Or. 34, r. 3, sub-r. (2) of the 
Code of Civil Procedure. The learned 
Judge of the High Court dismissed the 
appeal on the ground that no prayer for 
extension of time under the rule refen'ed 
to had been made to the Court below. 
The Appellants entered into possession on 
the 19th September 1916 and have been 
in possession since then and they moke 
this also a grievance, that they have been 
made liable to render accounts as mort- 
gagees in (x)sses8ion since that date by 
the decree appealed against. The Re- 
ceiver brought this suit for redemption '.f 
the mortgage on the 10th March 1919. 
No apireul was taken against the final de- 
cree for foreclosure by the Receiver which 
was the proper method of challenging it. 
It was argued by the Respondents that 
the Receiver not having been made a 
party it was incompetent for him to lodge 
an appeal. 1 am unable to appreciate 
this argument. The Receiver derived bis 
interest, if any, during the pendency of 
the suit and he would surely have been 
allowed to maintmn an appeal on proper 
application to t^e Appellate Coiuliv . As e 
matter of fact, the Receiver did to 

the High Court ;but upon a ipalitWr 
was not before the Court be^pw^ .His 
right to prefer the appeal wfw npyUK 
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tioned. The decree of the Subordinate 
Judge of 3l8t August 1916 stands unre- 
versed and is final. The Subordinate 
Judge held that the mortgagee was not 
bound to make the Receiver a party to 
the mortgage suit and the mortgagee was 
entitled to a decree for foreclosure. lu 
the present case, the Court below is in 
error in holding that it can set aside the 
former decree on the ground that it was 
erroneous. It is now well settled that a 
decree cannot be challenged on the ground 
of its being erroneous by a fresh suit. la 
my opinion, the Receiver is bound by the 
judgment and decree of the Subordinate 
Judge of the Slst August 1916 and cannot 
maintain a fresh suit to redeem the mort- 
gage, and the contention that he is not 
bound by the former decree, as he was 
not a party to it, although he was a 
necessary party, cannot now be entertain- 
ed. The appeal must, therefore, be al- 
lowed, the judgment and decree of the 
Court below set aside and the suit dis- 
missed with costs. 

H. D. C. 

PR1?T OOUNCIL. 

[Arpbal from Allahabad.] 

Lord Atkinson. 

Lord Sdmnbb. Lala Jai Nabain, 

SijR John Edge. Appellant, 

1924, V. 

Heard, 22 and ’ Lala Uaagar Lal 

24, July. and ors., 

Judgment, Bespondents. 

30, October. J 

Hindu lam— Mitatihara— Partition among$t 
hrothen, ofoot on coparcener and kit tons— Whether 
thejf become separated or continue joint. 

When a Hindu governed by the law of 
the MiMtshata, who had sons living ^ 
separated frdtn his brothers, there was 
no pteiUMption 'of law that he had 
sspttzflhd from his son^ and that he. 


and his descendants cea.icd to constituls. 
amongst themselves a joint family unless 
it was proved that they had agreed to 
continue to b0^a joint Hindu family. 

BALABPX IjADHCRAM V. Rukhm.xbai (1) 
and Hari Bakhsii v. Babu LAh (;>) le- 
f erred to. 

These were ai)peais from a decree, dated 
the 3rd April 1919, of the High Court at 
Allahabad, varying a decree, dated the 2nd 
May 1910, of Ihe District Court of Main- 
puri. 

The suit was instituted by Ujagar Lal 
and (louri Shaiikar, Respondents to this 
appeal, under s('c. 92 of the Code of Civil 
I’rocedure, for the removal of the trustees 
of the Sital Prasad Trust, the appoint- 
ment of new trustees, the delivery of pos- 
session of the trust estate to the new 
trustees, and rendition of accounts. 

The present Appellants were ibapleaded 
as Defendants as being in possession of the 
trust property. The Plaintiffs based their 
right to sue on the ground that they were 
members of the settlor’s family and they 
charged the trustees with neglect to fulfil 
the objects of the trust and with misappro- 
priation of (he trust funds. 

The facts and the Will under which the 
endowment was made are fully set out in 
the judgment of their Lordships. The 
District Judge held that the endowment 
was a public charitable trust, and ordered 
that the committee of management ^should 
be re-constituted. Jai Narain and Gut 
Narain were removed from the trust com- 
mittee, and the former was ordered to ren* 
der an account of tho capital sum bc-< 
queathed for the purposes of the •endow- 
ment by the founder, as also an account of 
the property comprised in the trust. 

(I) L. R. 80 I. A. 180 : «. a. I. L. K. do 6al. 
726 i7a W. N.648a<>08). 

(9) I. L. R, 6 Lah. 98] a, o. 88 0. W. N. 869 
(P. 0.) (1884J. 
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On appeal the High Court (Bafique -ancl 
Hggott, JJ.) affirmed the findings of the 
District Judge but deleted from it the 
direction to Jai Narain to render accounts 
and insteSid directed that the present Ap- 
pellants should pay to the new committee 
Rs. 48,000 with interest less a sum ol 
Rs. 1,308. 

■ Messrs. Cletuson, K. C. and Dube lor the 
Appellants Prag Narain and Brahma Nara- 
in. —The Will of Sital Ihasad did not 
create a public charitable trust, it merely 
gave directions creating precatory trusts. 
There was no disposition in favour of ll>e 
committee or any particular person and 
failing any such disposition the testator’s 
sons are entitled to the projrerty. 

The decree of the trial J udge was against 
Jai Narain alone who w'os President of the, 
committee. Jai Narain appealed merely 
on the ground that no trust had been 
established and the High Court was not 
entitled to alter the decree so as to make 
the other • Appellants here liable. The 
question of the liability of these Appellants 
was not raised in Jai Narain's appeal. 

, Mr. Parikh for Jai Narain adopted the 
argument that the Will did not create any 
valid charitable trust. 

Messrs. DeGruyther , K. C. and Wallach 
for the Respondents. — The question of the 
liability of the Appellants other than Jai 
Narain was raised in the High Court and is 
taken in the Appellants’ case before the 
Privy Council where it is specifically stated 
that tlfe Appellapts and their relations ob- 
tained possession of Sital Prasad’s estate. 
The whede of the funds of the estate were 
immediately (sarried into the jomt family 
funds, ;ind a debt due to the jtunt family 
was paid out of the trust fund was 

created with the 4ebt. ' 

In any event the High CouSN; had power 
to Qoake the order teq hired by|tj|e, 


^stances under Or. 41 , r. 33 of the Civil 
Procedure Code, 

Messrs. Clauson, K. C. and Parikh re- 
plied. 

Their TjORijSHips' Judgment was deli- 
vered by 

Sir John Edge. — The suit in which 
these two consolidated appeals from a de- 
ciee of the High Court at Allahabad have 
arisen was brought in the Court of the 
District Judge of Mainpuri in the United 
Provinces on the 20th May 1915. The re- 
liefs claimed in the suit were the removal 
of the then trustees of an endowment for 
religious and charitable purposes on ac- 
count of alleged misappropriation of the 
endowed property, and the appointment 
of new trustees to whom the possession of 
the eutij-e endowed property should be 
given ; that accounts should be furnished 
of the property of the endowment and the 
misappropriations should be made good; 
that a scheme for the management of the 
endowment should be settled ; that any 
other beneficial relief should be granted; 
and that costs' should be decreed against 
any of the Defendants who might be found 
liable. The suit was brought under sec. 
92 of the Code of Civil Procedure, 1908. 
The Plaintiffs had obtained the consent in 
writing of the Legal Remembrancer of the 
United Provinces to the -institution by 
them of the suit, such Legal Rendembran- 
cer having beenJthe officer appointed un* 
der sec. 98 of the Act to exetcise in those 
Provinces the powers in that idifioet 
which are conferred on the Advocats* 
Ceneral by sec. 92. 

The pintles to the suit are reMdephi nf 
Etawa-h in the . United ProvmciM, and,®^® 
Hindus of the,Agarwal caste. ,j ISRho caat® 
name is alao; w^^ten 
Plaintiffs are i^ogh § cemmmjM^tor 
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fendants, and are -persons who were in- 
terested in the proper management of the 
trust properties of the endowment. The 
Defendants are descendants of one Sital 
Prasad who founded the endowment by his 
Will of the 24th Februar^y 1904. 

The Agarwal is a well-known caste and 
has caste sub-divisions. The members 
of the caste in the United Provinces and 
the Punjab are mainly Za-mindars, or 
agriculturists, or are engaged in other 
forms of trade. 'J’he Agarv\'als of the 
United Provinces and of the Punjab carry 
on their business, whatever it may be, 
either separately or as joint families. 
When the business is carried on as the 
business of a joint family it is as a rule 
carried on in the name of the managing 
member of the joint family or in a tirm 
name. 

The first of these appeals is by Lala Jai 
iJarain, who was Defendant No. 1. The 
other of these appeals is by Lala Prag 
Narain and Lala Brahma Narain, who 
wei-e respectively Defendants Nos. 2 and 3. 

As there are nine Defendants in the suit 
against all of whom a common liability is 
not alleged it is advisable to state at uuce 
who the different Defendants are. Sital 
Prasad, who founded the endowment in 
qaration, and his elder brother, Kunj 
^hari Lal with their father Lala Gopi 
Nath, constituted a joint Hindu family, 
which was governed by the law of the 
Mitakshara. After the death of Lala 
Oppi Nath, the brothers Kunj Behari Lal 
and Sital Prasad separated in 1900, and 
subsequently Kunj Behari Lal died child- 
less. Before tlm endowment in question 
wea fpunded Kunj Behari Lal had by his 
iS^iU left ali his ^operty to his eldest 
^phew, Banke Behari Lal. Sital Pra- 
fud Im^ unuTied and had sons, Bankp 
above mentionedi Girwardhari 
W and Shpo, .Nar»in* JJe- 


fendant No. 8. Banke Behari Lal 
married and had sons Lala Jai Narain, 
eldest son, Defendant No. ] , Bup Narain, 
who died before suit leaving a son, Sbyam 
Behari Lal, Defendant No. l, J^ala Prag 
Narain, Defendant No. 2, and Lala 
Brahma Narain, Defendant No. 3. Gii-- 
wardhari lial, second son of Sital Piasacl, 
married and had sons T^ala Gur Narain, 
Defendant No. 9, and Lachmi Narain. 
Banarsi Dus, third son of Sital Prasad, 
married and had sons Lala Suraj Narain, 
Defendant No. -5, Bri] Narain, Defendant 
No. 6, and Keshab Narain, Defendant 
No. 7. 

• Sital I’rasad separated from his sons in 
or before J903 and made his Will of the 
21th February 1904 and died on the 6th 
March 1904. There is evidence on which 
their Jxw-dships find that Banke Behari 
Lal sejiarated from his brothers. Banke 
Behari Lal and his sons constituted a joint 
Hindu family. Banke Behari Lal and his 
sons carried on business under a firm 
name of Banke Behari l^al Jui Narain. 
It is not proved, nor, indeed, has it been 
even alleged, that Banke Behari Lal and 
his sons had ever separated, and as such 
a separation has not been proved, the pre- 
sumption in law is that they continued 
joint. It has not been proved that the 
sons of Banke Behari Lal after be died, 
on the 5th March 1907, separated. Con- 
sequently it is to be assumed, unless the 
contrary has been proved and it has not 
been proved, that the business.which was 
carried on under the firm name of Banite 
Behari Lal Jai Narain has continued to 
be the business of a joint family. .At all 
material times Lala Jai Narain^ Defend- 
ant No. 1, was a member irf *tfaat joint 
family, and appears to have acted as the 
managing member of the joint f^ily, and 
he was also a member ,of a committee of 
trustees which waf jpipppipted by tbp Will 
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of Sital Prasad to manage the property of 
the endowment created by that Will. 
When Shyam Behari Lal, Defendant 
No. 4, was born has not been proved, but 
it is stated in the plaint of the 20th May 
1915, that he was then about 8 years of 
age; it is thus uncertain whether he be- 
came a member of the joint family before 
or after the death of his grandfather 
}Banke Behari ]jal, but the question is not 
material as it appears to their Lordships. 

Owing to a misconception of the effect 
of a judgment of the Board which was 
delivered by Tjord Davey in Balahux 
Ladhurani v. Rukhmabai (1), it w'as gene- 
rally, but erroneously, assumed that the 
Board had decided that when a Hindu 
governed by the law of the Mitakshara, 
who had sons living, separated from his 
brothers it was a presumption of law that 
ho had separated from his sons and that 
he and his descendants ceased to consti- 
tute anmngst themselves a joint family 
unless it was 2 >roved that they had agreed 
to continue to be a joint Hindu family. 
It was pointed out. however, by the Board 
in a judgment w'hich w^as delivered on the 
22nd January 1924, in Hari Bakhsh v. 
Babu Lal (2), that that was an erroneous 
conception of the effect of what Lord 
Davey had said, and that no authority had 
been brought to the attention of their 
Lordships for introducing a novel prin- 
ciple into the law of joint Hindu families 
governed by the law of the Mitakshara. 
In the cade of Hari Bdkhth y. Bahu Lal 
(2), the parties were Hindus of the Bakkal 
Aggarwall caste of the Punjab. In the 
present case the learned Judges of 'the 
High Court in appeal decided that Shyam 
Behari Lal, Defendant 4, w'as not liable 

(1) L. a. 80 T. A. 180 : c. I. L. R. j80 0«1. 

786 ; 7 c. W. N. 648 (1908). 

« I. L. B. 6 Ua. 82! •. 0. 28 Ok W. 

868 (P. C.) (1894), 


in respect of the waqf trust fund, which 
was deposited by Banke Behari Lal with 
Banke Behari Lal Jai Narain. Possibly, 
<hft explanation of that decision is that 
the learned Judges had, as others had 
(lone, misconceived the effect of the judg- 
ment which had been delivered by Lord 
Davey. 

In their plaint the Plaintiffs alleged 
that Sital Prasad, who died on the 6lh 
March 1904, had by his Will, dated the 
24th February 1904, made a waqf, of his 
IMoperty for religious and charitable pur- 
jwses, had appointed a committee of 
trustees, of which his eldest son Banke 
Behari Lal should be president ; that after 
the death of Sital Prasad the whole of the 
waqf j)roperty was taken possession of by 
Banke Behari Lal ; that the Defendants 
Nos. 1, 2, 3 and Shyam Behari Lal, De- 
fendant No. 4, were at the date of the suit 
in possession of the waqf property. 

The Defendants Nos. 1, 2, 3 and 4 
jointly filed a written statement in which 
they did not deny oi- admit the stutement 
in the plaint that the Defendants Nos. 1 
to 4 were, when the suit was brought, in 
possession of the waqf property ; conse- 
quently it must be taken that that state- 
ment was not traversed and was not in 
issue. They alleged that' the Will of Sital 
Prasad created a private endowment and 
that sec. 92 of the Code of Civil Procedure, 
1908, did not apply, the meaning of that 
allegation is that Sital Prasad’s Will did 
not create any trust for public purposes 
a charitable or religious nature. They 
also alleged that they had been satielAc- 
torily carrying on the management of the 
waqf, and they denied that there had been 
any misappropriation of the wa^f fund 
and that there was any liability ^on 
them. It is not necessary to refer ^ ^ 
written statement of any othw Defeiideinti 
Sitai Prasad, who woe by ooeu|>eti^ A 
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money-lender and zamindar, made his 
Will on the 24th February 1904. As ti»n- 
slated it was so far as is material as fol- 
lows : — 

** I, Sital Prasad, son of Lala Gopi Nath, 
deceased, caste Agarwal Sahu resident of 
the city of Etawah, do declare as follows: — 

Let it be known that uhder the decree of 
the Civil Court, dated the 16th April 1903, 
passed by the Subordinate Judge of the 
district of Mainpuri on the basis of the arbi- 
tration award, dated the 31st March 1903, 
the whole of my property is partitioned as 
against my sons and grandsons. I enjoy full 
proprietary rights of every sort in respect 
of the said property and have no co-sharer 
or co-parcener therein. I, therefore, give 
it in writing as regards the said property 
that I shall remain in proprietary posseesion 
of the property during my lifetime, that as 
regards the moveable and immoveable pro- 
perties that might remain in my possession 
at the time of my death, I make, a Will as 
follows: —A committee should be formed to 
carry out the directions given below. The 
committee would have all sorts of powers 
regarding the management of the said pro- 
perties. My eldest son, Bankcy Behari Lai, 
should be appointed as the president (of the 
committee), Banarsi Das, my third son, 
should be the secretary and Sheo Narayan, 
my fourth pon, Jai Narayan, son of Bankey 
Behari Lai aforesaid, Gur Narayan, son of 
Girdhari Lai and Gauri Shanker, son of 
Haghubar Dayai, should be appointed as 
the members of the said committee. The 
president’s vote should be treated as three 
votes, the secretary's vote as two, and each 
member's vote* as one. The resolutions 
should be always passed with refeience to 
the majority of votes and the resolution 
passed should be considered to be the 
orders of the committee and all proceedings 
of every sort should invariably be taken in 
accordance therewith. The power to remove 
or re-appoint the president, secretary and 
members shall remain in the hands of 
the committee, but let it be known that 
anyone who shall be admitted into the 
eoenvitttee as directed above thali be from 
amongst my sent, grandsons and their dec- 
^0 atrancfe^ caB.be inlo 


the committee, nor can lie, under any cir- 
eumstances, make any sort of interference* 
consider it admissible to give some 
of the directions below: — 

The committee, so far as possible, shall 
be bound to comply with them. 

(a) Bisrent (ghat) of Sri Jamunaji should 
be built in Etawah at a cost of about Rs. 
2,500. 

(h) A ^ dharamsala ’ containing two tem- 
ples, one of Sri Mahadeoji Maharaj and the 
other of Sri Thakurji Maharaj should be 
built in Etawah at a cost of about Rs. 
5,000. 

(c) In the said ' dharamsala ' each of the 
four sons of mine should cause. 4 small 
rooms to be built at his own cost under the 
management of the committee, with refer- 
ence to the ijlau of the ‘ dharamsala.’ The 
amount that might be given in charity on 
the occasions of the marriages of my sons, 
grandsons or their male children, should be 
given in this * ivaqf * fund to the extent of 
J. Should anyone fail to do so, he and his 
sons should ))e debarred from holding any 
of the aforesaid offices so long as they do 
not comply with the above, directions. 

(d) The principal amount of cash or the 
property should not be utilised in defraying 
any expenses other than those enumerated 
above. So far as possible about | of the 
income yielded thereby, i.e., interest or 
profits should bo spent on the following 
objects accovdiug to the discretion of 
committee or on any other act of ehaiity. 

1. Such quantity of unparched grain, flour 
or parched barley should be given for eat- 
ing to ^ sadhus,' ^ hairagis’ (mendicants) 
and pilgrims as might be. cotiaidered proper 
or in the winter season some clothes, etc., 
or medicine might be distributed to the 
sick. 

2. Expenses in connection with the staff, 
pay of employees, repairs of the ‘ dharaiti- 
saia,’ temple and ‘ bisrent,’ etc. (should hie 
defrayed out of the said fund). 

3. Should any of my eons or ^eir des- 
cendants lead a retired life ancT sit in .con- 
templation and wish to be supplied ^itb 
clothes and food, tbep the i^id ^rsou 
should ftet snob assist^ce so long as he 
lives in the ‘ ((liatainsale 
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IL*-Tbe president and the secretary shall 
have power to realise evevy sort of ^ehey) 
grant receipts, acknowledge full payment, 
affix signature, purchase and sell property, 
verify at the time of registration, advance 
money on interest, carry on every sort of 
trade, take all sorts of Court proceedings 
either themselves or through their general at- 
torney, in short they shall have power to take 
all the proceedings of every sort, but all the 
said proceedings relating to the * ivaqf ’ 
shall be taken in the name o? me, Lala 
Sital Prasad. The president and the secre- 
tary shall be competent to institute every 
sort of suit, set up defence and take Court 
proceedings in their own names. There 
shall be no necessity to include the names 
of other members. 

m.— In addition to the cash, etc., due to 
or by me under my account-books and 
' hundis^* a 5 biswa zamindari share in mauza 
Kutubpur, pargana Bhartna, district Eta- 
%ah, which forms the subject-matt^ of a 
former gift and in respect of which my 
name is entered in the public papers, i.e., 
the ' khewat,’ is also included in the sub- 
ject-matter of this Will. As regiards the 
said property it is also directed that it 
may be sold if it can be sold with profit at 
a low rate of interest. 

■ IV. — ^No one at any time under any cir- 
cumstanoeB shall have any sort of clajpi in 
respect of the aforesaid property. The in- 
come and expenditure, etc., of every sort 
shall be daily entered in the account-book. 

V,—- The president and the secretary ^ould, 
.according to the arbitration award, dated 
thie 3lBt March 1903, take all prooecdinccs 
in the cases relating to the shops at Qawn- 
pore, *the full particulars whereof are given 
in the said arbitration award and get their 
names, enti^^d in the Court (papers) in 
p|a^'. of my name. They should jneur ex- 
penses out ftf the. amojmt standing to my 
credit in the pa^rs. litoWover, the. presi- 
dent and the’ secretary should' cause" muta- 
tion prCceedii^s to be. taken in reti>^t of 
such property or Itthd ,ae .iaight’ bwooJ^J^ 
any party under thh, said 'hrbitohtiW 
btit which migfiit.bc ^imWe^ ;in 
end in. respect of Ithiit’h jD^nj^tioh' ipoidid- 


ings, etc., might not be completed in my life- 
time. 

I have', therefore, executed this Will so 
that it may serve’ as evidence.’' 

It is obvious to their Lordaliips that 
Sital Prasad by bis Will disposed of all bia 
property. 

When Sital Prasad died his property 
was represented by Rs. 48,000 in cash or 
securities, two bouses at Etawah valued at 
Ks. 2,000, and zamindari property valued 
at Rs. 2,000. The Committee tO(^ over 
the houses and the zamindari property. 
His eldest son, Bauke Behari Lai, ^ot pos. 
session of the cash and securities and hand- 
ed them over to a “ shop ‘ ’ which he and 
his sons carried on as a joint family, triid- 
ing under the firm name of " Banke Be- 
liari Lai Jai Narain.” 

It has been held by the two Courts Sie- 
low, the District Judge and the High 
Court, that Hital Prasad by his Will creat. 
ed a trust for public purposes of a charitable 
or religious nature and that it was not 
void as being vague or uncertain as to the 
charities to which it applied. Their 
TK)rdships agree with that construction 
of the Will. Having regard to the fact 
that the bathing ghat might be^ washed 
away or damaged by floods in the Jumna 
and the expenses which m^fht have be 
incui'ied in replacing it or in repftirmg:.ift, 
and having regard to the fact that the 
penses of maintaining a dharamsala. 
much depend on the nuntimr of {ujgpnk. 
using it, it was a pioident pmvision of tbp 
Will, as thgif Lordships undefstaod it, 
that one-fotirth of tlie income o| th» eo.- 
dowment should ordinarily be kO|>t in te- 
serve by the trustees to tnoet' saoh extra!- 
ordinary c»xpenses when ttmy ahoiilii flcpnif. 
It is quite clear frpm d. IV of the WtU 
that no one, «8 ptev^ed by ibe 

Win, ebeidd haeiaiaii^ dtaiw'te 
lib * 
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pear practically to have done nothing ito 
carry' out Sital Prasad’s directions, it ia 
doubtful if during that period the com* 
tnittee held any meetings. So far as has 
been proved the first meeting of the com- 
mittee was held on the 6th December 1907, 
The committee, liowever, on tlie 12th 
September 1904, or one of Hiem applied 
to the municipality of Elawali for per- 
mission to construct a bathing ghat on the 
Jumna and to erect a dharamsala. The 
application to construct the bathing ghat 
Was refused becansef the committee re- 
quired the municipalitv to divert a pucca 
drain from the land which the committee 
required for the construction of the ghat. 
The application for permission to erect 
the dheuramsala was refused because the 
committee wanted the government to 
grant to them naztd lands gratis. It 
may be doubted whether either of 
those applications was made bond 
fide. Nothing further was done by the 
committee for the construction of a bath- 
ing ghat, and until 1907 nothing further 
was done by the committee with the object 
of erectii^ a dharamsala or of providing 
a bui ldin g which could be used as a 
dkara^faia. 

Banke Behari Lai died on the Sth 
March 1907, and was succeeded as Presi- 
dent of the committee of trustees by his 
second son Bup Narain, and later Jjala 
Jai Nainaio, Defeindant No. 1, was ap- 
pdbted Secretary. On the 14th March 
1907, Banarsi Das and Sheo Narain, two 
of the ymiQger sons of Sital Prasad, 
brought a miit against Lala Jai Narain, 
Defend^t Ko. 1 of this suit, G<irwar- 
dhaii Lai, their then eldest surviving 
, bzathfflr and Our Narain, the elder son 
of Oiitw^h&ari Lai, for cancellation of 
tha WUl, of 24tb February .1904, of ^tal 
Px«Mli ttiA ior po «{ their shard 

(St fititis of Sitai BmbA.' 'm 


alterative, if that Will should' be held 
to be genuine, an order that the directibbt 
contained in that Will should be carried 
out. It may be inferred that the direct 
tions given in that Will were not being 
carried out by the committee. 

It is now necessary to be considered 
wliether there were any misappropriations 
of tlie waqj property by the trustees, and 
if tliere were, then it is to be considered 
whether the joint family trading as 

Bankc Behari Lai Jai Narain ” can be 
made liable to repay any of the moneys 
misappropriated. The misappropriations 
which the District Judge and High Court 
have concurred in finding began in 1907 
and ended in 1914, and in the aggregate 
amounted to Its. 48,000. Their Lord- 
ships agree with the Courts below thab.^f 
these misappropriations for which the 
trustees are responsible were committed 
and amounted in the aggregate to 
Ra. 48,000. These nusappropriations be- 
gan after Banke Behari Lai died and they 
were committed with the knowledge and 
assent of Lala Jai Narain, Defendant 
No. 1, and for those misappropriations of 
the trust fund their Lordships agree with 
the Courts below that Lala Jai Narain, 
Defendant No. 1, is responsible. 

After the death of Banke Behari Lai 
in 1907, the joint family continubd to 
carry on the business which bad been 
carried on in the firm name of "Banke 
Behari Lai Jai Nai’ain.” Whether there 
was any change in the trading name hi 
the joint family after the death of Banke 
Behari Lai their Lordships do not know* 
it ia immaterial whether there Waa of ooi 
a change in that trading name, and ^eir 
Lordships will oohtinUe to refer to that 
trading name as the trading naiAe ctf tiie 
joint family. It ^pears to their L^^- 
ab^s that after the dee^ tsd Banke B#- 
h|i4 lial: has tddeit ftSif LtSa Jai Naialii . 
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was the managing; member of the joint 
family. After the death of Banke Behari 
Lal the joint family continued to hold on 
behalf of the trustees the moneys of the 
waqf fund which Banke Behari Lal bad. 
on the death of Sital Prasad, deposited 
with “ Banke Behari Lal Jai Narain.” 
Lala Jai Narain, Defendant No. 1, on 
behalf of the joint family, was a party to 
the. following transactions which affected 
the trust fund of the trustees in the pos- 
session of the joint family. In 1907 some 
people in Etawab trading in the name of 
“ Durga Prasad and Sital Prasad ” owed 
to “ Banke Behari Lal Jai Narain ” 
Rs. 16,000. The debtors were in diffi- 
culties, and Lala Jai Narain, Defendant 
No. 1, repaid that debt to the joint family 
by transferring Es. 16,000 from the credit 
** account of the trustees to ‘ ‘ Banke Behari 
LaJ Jai Narain ” and took a mortgage for 
Es. 16,000 in favour of the trustees, thus 
substituting the trustees for ‘ ‘ Banke Be- 
hari Lal Jai Narain ” as the creditors of 
•‘Durga Prasad and Sital Prasad.” An- 
other instance is, the Bharaf Bank owed 
to ” Banke Behari Lal Jai Narain ’ 
Es, 10,000. The Bharat Bank got into 
difficulties and subsequently failed. Lala 
Jai Narain, Defendant No. 1, on behalf 
of the joint family transferred that debt 
to the waqf account of the trustees with 
” Banke Behari Lal Jai Narain.” In 
1914, after Lala Prag Narain, Defendani 
No. 2, who was one of the joint family, had 
become ‘a member of the committee oi 
trustees, a firm trading as ” Earn Din and 
Sital Prasad ” owed Rs. 16,000 to ” Banke 
Behari Lal Jai Narain.” The debt was 
unsecurqd and the debtors were unable to 
pay it. Lala Jai Narain, Defendant 
No. 1, in the interests of ” l^nke Behari 
Lal Jai Narain ” transferred that debt of 
Es. 16,000 to the waqf account of the 
^stees. The three instances fo .Which 


their Lordships have referred represent m 
the aggregate Es, 41,000 of the total sum 
of Es. 48,000 which was misappropriated, 
and in their Lordships’ opinion for that 
Es. 41,000 Lala Prag Narain and Brahma 
Narain, Defendants Nos. 2 and 3, as mem- 
bers of the joint family trading in the 
name of ” Banke Beliari Lal Jai Narain ” 
are equally responsible in this suit with 
Lala .lai Narain, Defendant No. 1, but in 
their Lordships’ opinion it has not been 
proved that the joint family is responsible 
for the balance of Es. 7,000 of the 
Es. 48,000 of misappropriation of the waqf 
fund. 

The learned District Judge decreed the 
suit in the manner following : — 

“ (1) The committee will be reconstituted 
as follows subject to 'their acceptance: 
Lala Sheo Narayan. president ; Lala 
Prag Narayan, Lala Suraj Narayan, De- 
fendants, Lala Gauri Shankar, Plaintiff and 
Babu Dharam Narayan, pleader, Mainpuri, 
members. 

(2) The entire property will be put in 
charge of the said tiiistees for manage 
irent on the lines Bug.gosted. 

(3) Lala Jai Narayan will, within 3 
months, furnish full accounts of tthe affairs 
of the trust, showing how the capital sum 
estimated at Rs 52,000 has been utilised, 
and also how the interest thereon at a rate 
fixed by the Court at 4 per cent, per 
annum has been spent. Neither the trans- 
fers to Lala Jai Narayan himself in lieu 
of mortgages, ‘ hundis ’ or other securities 
can be accepted by the Court, nor can the 
release to Lala Benarsi Das of Bs. 10,000, 
with interest thereon be allowed as a 
charge against the fund. The balance due 
to the fund on these accounts which are 
to be furnished will be handed over • to 
the committee in the form of cash or re- 
alisable securities. 

(4) The icommittee will huive full power 
to carry out the testator's wishes as laid 
down in the Will. They will close - thh' 
Graoey Hindu School, prepwe » ediemsi 
of syttematio efaaritr Aither build u 
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' dharauisala ’ or sonuj similar institution 
of a kind approved by this Court- • 

5. The Plaintiffs’ costs will be borne by 
Lala Jai Narayan personally, who will 
bear his own costs and those of Lala Gur 
Narayan. 

The other Dclfendauts will bear their 
own costs with the provisb that those of 
the heirs of Lala Benarsi Das will be paid 
out of the estate of Lala Beiiarsi Das. 
Interest at per cent, per aiinuiii will be 
allowed on the costs as usual. 

And that the sum of Rs. 1,079-5^-0 be 
paid by Jai Narayan, Defendant, to the 
Plaintiff »on aocount of costs of this suit 
with interest thereon at the rate of 0 per 
cent, per annum from this date to date of 
realisation. 

It is further ordered that Jai Narayan, 
Defendant, do pay Rs 76-8-0 to Gur 
Narayan, Defendant, with inteivst at 6 
per cent per annum from this date up !»> 
the date of realisation and ILs 4-0 on 
account of costs of Snraj Narayan and 
others, Deiondhnts, with intertsl be 
charged to the property of Lala Beiiarsi 
Das/^ 

.From that decree the I’laiiitiffs appealed 
to the High Court as also did Lala Jai 
Narain, Defendant No. 1, and Lala Shoo 
Narain, Defendant No. 8* who m far as 
his costs qpJy were concerned, filed a cross- 
objection. 

The ^High Court heard the two appeals 
together and dealt with them and the 
cross-objection in one judgment, as the 
Court was entitled to do. Tlie High 
Court made the following decree 

“It is ordered and decreed that the 
decree of the Judge of Mainpuri be modi- 
fied to this extent that the direction to Jai 
Narain to render accounts to the new 
committee be deleted therefrom and instead 
thereof it is hereby directed that the first 
three Defendants shall pay 'to the new 
committee Rs. 48,000 with interest at 4 
per cent, per’ annum from the 5th of March 
19049 the date of payment, less a sum 
of . and shall deliver the houses 
And, ^he share in the village of Kutubpur 


to the new committee and that the rest 
of the said decree be maintained and this 
appeal and the cross-objection filed by 
Sheo Narayan under Or. 41, r. ?'2 of the 
Code of Civil Procedure be and they here- 
by are dismissed. 

And it is further ordered that the Ap- 
pellant aforesaid do pay to the Respon- 
dents Nos. 1 to 3 aforesaid, the sum of 
Rs. (1,331-11-3) one thousand three hundred 
and tiiirty-onc annas eleven and pies three 
only, the amount of costs incurred by -the 
latter in this Court. 

And it is further ordered that the costs 
incurred in the lower Court be paid with 
interest thereon as awarded by the said 
Court.*' 

Tlieir Lordships, having considered the 
facts in Ihe suit and the law which ap- 
|)ears to them to he applicable to the facts, 
will humbly advise His 'Majesty that the 
ajipeal of Lala Jai Narain, Defendant 
No. 1, sliould be dismissed, but the decree 
against Lala Drag Narain and Brahina* 
Narain, Defendants Nos. 2 and 3, should 
be varied by making the principal sum 
which they are jointly and severally with 
Ijala Jai Narain liable to pay to the new 
committee to be Rs. 41,000 with interest 
at 4 per cent, per annum from the 6th 
March 1904, to the date of payment, less 
the sum of Rs. 1,308 and that the rest of 
the decree of the High Court should stand. 
Lala Jai Narain must pay two-thirds of 
the costs of the Respondents in these con- 
solidated appeals, and Lala Frag Narain 
and Brahma Narain must pay one-third 
of the costs of the Respontlents in these 
consolidated appeals, as the variation of 
the decree of tlie High C'ourt which their 
Jiordships advise should be made was not 
suggested by them or on their behalf, and 
they have made no payment into Court, 
and have resisted the claim of the Plain- 
tiffa from the first. 

Before concluding, their Lordships must 
r^ei* to a matter which has caused much 



784 


Tfeii OSLCbTTi ^EKLT NOltB. 


fVorj. XXill. 


Lala Jai Nabain V. Lala Ujagab Lal. 

trouble in the preparation ol the advice 
which they will humbly offer to His 
Majesty. 

In the judgment delivered by the learn- 
ed J udges of the High Court they correctly 
said: — “The two appeals Nos. 140 and 
241 of 1916 are connected and arise out of 
a suit brought under sec. 92 of the Code 
of Civil Procedure.” In the case which 
was filed in this appeal on behalf of 
Lala Jai Narain, his Counsel stated : — 
“ Against the said decree of the Diitnct 
Judge, Jai Narain and the Plaintiffs both 
appealed to the High Court. ’ ’ In the case 
which w’as filed in this aiipeal on behalf 
of Lala Prag Narain and Lala Brahma 
Narain their Counsel stated : “ The 1st 
Defendant, Jai Narain, appealed from the 
said decree of the District Judge to the 
High Court of Judicature at yVllahabad. 
and the I’Jaint ill's filed cross-objections in 
regard to costs.” No co]>y of the appeal 
which presumably was filed by the I'lain- 
tiffs appears in the locord which is before 
their Lordships, and the cross-objections in 
regard to costs which were in fact filed 
were filed not by the Plaintiffs, but by the 
Defendant Lala Shoo Narain. In tlie 
case which was filed in this appeal on be- 
half of two of the Plaintiffs by another 
Counsel it is stated : “ Lala Jai Narain 
alone appealed to the High Court against 
the decree of the learned District Judge, 
and impleaded as llespoudents the Plain- 
tiffs and the Defendants w'ho had not ap- 
pealed.” Such contradictory statements 
as to matters which were of record very 
rarely occur in cases filed in appeals to 
His Majesty in Council, but in the present 
case the contradictory statements and tlio 
absence from the record before their Loi'd- 
ships of a copy of the memorandum of ap- 
peal to the High Court of the Plaintiffs 
who did appeal to that Court must be the 
results of negligence for which persons in 


India are {a'esumably responsible. Their 
Lordsliips must accept as correct the state- 
ment of the learned Judges of the High 
Court in their judgment that there were 
two appeals before them, but they observe 
that only one decree is included in the 
printed record? and that was in the appeal 
No. 140 of 1916 of Lala Jai Narain. 

Solicitor : Mr, E. Delgado for the Ap- 
pellant Jai Narain. 

Solicitor : Mr. A. S. L. Polak for the 
Appellants Prag Narain and Brahma 
Narain. 

Solicitor : Mr. Douglas Grant for the 
Respondents. 

G. D. M. 


[CIVIL APPELLATE JUBISDIOTION.] 
Appeal from Original Civil Jurisoiotiom 
No. 94 OF 192.1. 


Sanderson, C. J. 
Rankin, J. 

192.'i, 

12, January, 


Bsub^n Mohan Ghose 

V. 

Co-operative Hindus- 
THAN Bane, Ld., 
and others. 


Civil Procedure Code ( Act V of 1908), Or. 1, r 3, 
Or. 31f, r, 1 — Mortgage suit — Joinder as Defendant 
of alleged beDRmdnr of mortgagor in^whose name 
property was purchased — Joinder, if competent tuid 
proper — Parly claiming title adversely to mort- 
gagor, if and when may he joined— Croee-obfeetions, 
when lie -Or ^1, r. XS— Mortgage by dqsoeit of 
title deeds— Letter of deposit not registered— Mort- 
gage, if valid— Transfer of Property Act (IV of 
188X), eec. 69. 

Per Sanderson, C. J . — Speaking gene- 
rally, it may be said that a suit to enfotce 
a mortgage, in which the adverse claims of 
persons not privy to the moftgage and 
setting up a title paramount to tfiat of 
mortgagor are sought to be invesUgated, 
is open to objection on the ground of mis- 
joinder arid inconvenience. The question, 
however, is not one of jurisdiction, and 
at most the misjoinder is an irregularUy 
or inconvenience. 
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Per Kankin, J. — The correct view in the 
matter is U) ask whether the case does •or 
does not coma under Or. l^r, 3 of the Civil 
Procedure Code, If it comas under the 
rule, it is open to the Defendants to ask 
for a separate trial as a point not of lato 
hut of convenience. Th?rc is need for a 
high degree of caution before permitting 
questions of paramount title to be investi- 
gated in a mortgage suit. Both as to com- 
petence and convenience there will gene- 
rally be much to consider. 

Where the interest of a Uespondent was 
really adverse to the Appellants though 
the latter unnecessarily in his memoran- 
duni of appeal took^ as against the other 
Itcspondents, grounds of appeal which 
were open not to the Appellant but to ih(‘ 
first-named Respondent : 

Held, per IUnkIn, d—Thai the first- 
named Respondent can take the same 
grounds as cross-objection in the appeal, 
this not being a case of a purely lateral 
cross-objection between the Respondents 
in which the Appellant was not interested. 

Per Curiam. — A letter which recorded a 
previously completed transaction of mort- 
^ gage by deposit of title deeds did not re- 
quire to be registered. 

SuBRAMoNiAN V. Lutchman (1) applied. 

This was a cross-objection tiled by a 
Kespondent against the judgment deliver- 
ed by Ml*. Justice Pearson on the 10th 
April 1923 in the exercise of Ordinary Ori- 
ginal Civil Jurisdiction. 

The facts of the case will appear from 
the judgment. 

Messrs. L. P. E. Pugh and B. Bosu for 
the Kespondent S. 

Messrs. Langford James and A. K. Roy 
for the Uespondent Bank. 

(1) I. h, R. 60 OaJ. 338 ; s. c. 28 C. W. N. 

1 (P. C.) (1822). 


The JuLxiMENT OF THE CouRT was as 
follows 

Sanderson, J . - Tidy is a cross-objec- 
tion filed under Or. 11, i*. of the Code 
of Cdvil Procedure by Sriinati tiusila Bala 
Dasi who is I he wife of Blniban Mohan 
Ghose 

'J^hc still v\as brought against Surendra 
Nath Pranianick and Bhuban Mohan 
Ghose carrying on business under the 
name, style and firm of “ Eastern Trad- 
ing and Engineering Go." 

The third Defendant was Srimati Susila 
Bala Dasi, and the fourth was Priag Das 
Jamuna Das, wlio are alleged to be puisne 
mortgagees. 

One of the allegations of the Plaintiff 
Dank was that jucinises No. 50, Amherst 
Dow had been luoit^aged to the Plaintiffs 
by dejiosit of the title deed as additional 
secLirily for the amount owing to the Bank 
on an account called “ O ” which the De- 
fendants -Nos. I and 2 had with the Bank. 

Bhuban j\lohan Ghose and his wife 
Susila Bala Dasi alleged in their written 
statements that these premises belonged 
to Susila ; on the other liand, the Plaintiffs 
alleged that Susila was merely the benam- 
dar of Defendants Nos. 1 and 2. 

The learned Judge held that the pre- 
mises were the property of the firm, i.e., 
of the Defendants Nos. 1 and 2 and that. 
Susila was merely the benamdar in res- 
pect of the said premises. He gave a de- 
claration that the Bank was entitled to a 
charge on the said premises; and he 
directed accounts to be taken, and in de- 
fault of payment of the amount found due 
lie directed a sale of the premises. 

There were other questions decided in 
the suit, but the rross-objectidn relates to 
50, Amherst Row, only. 

Judgment was given on the lOth ef 
April 1923 and, on the 16th of Juno 1928, 
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Bhuban Mohan (ihose filed an appeal 
against the said judgment. 

On the 25th of June Susila applied for 
leave to file a memoranduni of appcah 
It appears that the time for filing the 
appeal had expired, and her application 
was refused. 

On the flrd of July SusjIk is alleged lu 
have been served with notice of her hu.--- 
band Bhuban ^Mohan Ghose s ap|>eal ; and, 
on the 1st of August she filed the cros^- 
objection which is Ihe subject-matter of 
this appeal. 

On the 20th of August 1923 Bhubao 
Alohaii Ghose applied for extension of 
time to file the [laper-book. He vviu 
allo^^ed t\\o months’ further time, bui 
lie \\as directed to furnish seoiirity to the 
extent of Its. 1,500 oii or befoic the 14tb 
of September 1923. This security \\;(s 
not given, with the result that on Ihe lllli 
of Maidi 1924 Bhuban Mohan Ghose s 
appeal was dismissed for default. 

Susila Bala obtained Icavci to print tl»c 
paper-book and to proceed with lier cross- 
objection but this was sul)ject k) any 
objection \Nhicli might he taken at the 
hearing. 

The learned Counsel for the Bank t(Xjk 
a preliminary point that the objection of 
Susila was not a cross-objection within the 
meaning of the above-mentioned rule and 
urged that the objection should not be en- 
tertained by this Court. After hearing the 
arguments on the preliminary point, my 
learned brother and 1 decided to hear the 
objection of Susila on its merits and we 
postponed our decision on the preliminary 
point. I propose to deal with the merits 
in the first instance. The first point made 
by the learned Counsel, who appeared for 
Susila, was that assuming that the pre- 
mises No. 66, Ahmerst Bow, were the pro- 
perty of the Defendants Nos. 1 and 2, 
there w^ks no valid mortgage. Ho argued 


tJiat when the title deed was deposited by 
lihnban Mohan Ghose with the Manager 
of the Bank, a letter dated the 31st Octo- 
ber 1918 was given bv Bhuban Mohan 
Ghose to the Manager, which constituted 
the bargain between the parties, that it 
was not registered under the Indian Regis- 
tration Act and consequently it was not 
ad?uissible in evidence and that no oral 
j)root of the mortgage was admissible. 

The learned Judge held that registration 
v\aB not necessary because it could not bo 
said that it was the letter of Jlst petober 
J918 and nothing else that created the 
charge : lie based this decision on the evi- 
dence of Ihe Bank Manager which he ac- 
cepted as jjutliful and reliable evidence. 

The principle which is applicable to this 
point was stated by Jjord Carson in Suhra- 
hionian v. Lutchnian (1). After examin 
ing Ihe authorities relating lo ihe matter, 
Loid Carson is reported to have said as 
lollows: “Applying the principles thus 
laid down to the present case what this 
Board has to determine i^, did the docu- 
uieni of J5th July J908, constitute the 
bargain between the parties, or \vas it 
merely the record of an already completed 
transaction V ” In my judgment that is 
ihe test which should be applied to the 
question involved in this case. The effect 
of the evidence of the Manager of the 
Blaintiff Bank is that Bhuban Mohan 
Ghose told him that he was purchasing 
the property, 56, Amherst Row, for the 
firm, tliat Bhuba-n Mohan Ghose asked 
him to assist by advancing the money 
necessary for the purchase, and that when 
the property w^as purchased it would be 
used as additional security to the Bank for 
the advances made by the Bank to the De- 
fendants Nos. 1 and 2. 

This happened in August 1918. Accord- 

(l) I. L. E. 60 Cal. 838 at p. 346 : B. c. 28 0. 

W. N. I (P. 0.) (1922). 
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ingly the money was advanced to the ex- 
tent of about Rb. 12,000 on the under- 
standing that it would be used for the pur- 
chase of the property and that the property 
would be given as an additional security 
to the Bank. 

The property was in fant purchased in 
August 1918. 

On the 31st October 1918 the Manager 
of the Bank was in the office of Bhuban 
Mohan Ghose, and T liave no doubt that 
the object of the visit was to obtain the 
title deed of tlie premises No. 50, Amherst 
Row. On that day Bhuban Mohan (Ihosc 
lianded the conveyance to the Banlc 
Manager. 

Tlie Bank Manager was (‘xamined as to 
what liappened on tliat occasion, several 
answers were obtained to questions of a 
leading character. 

Eventually lie was nsKvd lo slati^ what 
happened on that date. Ills e\id(‘nu* was 
as follows : — 

“ Q . — Tell me what happened on the 
date on which this letter was made over 
to you and the title deeils were' handed 
over? 

“ A. — He handed over (he title deeds 
to me and T wanted t'rom him a letter. I 
said you must give me a letter to say that 
this deposit is an e(|uitable mortgage, and 
he sent this letter to me. 

“Q.—The Court : — How long after th« 
handing over to you of the document was 
the letter given to you? 

“ A. — It may have been on (he same day 
or a day or two after this was brought to 
me. This was to be brought to me 
from time to time and whenever re- 
quired he would hand over the document 
to me, and that day he handed it over to 
me, but whether it was on the same or a 
day or two after that, I do not exactly re- 
member/- 


Again in cross-objection the Manager 
was asked. 

Q* Until a letter was given you con- 
sidered there would be no valid mortgage ? 
Why not? 

A. — knew it was the firm’s property. 

The money was taken frgm me on the 
understanding that the property would be 
purchased for the firm and I would get 
that pnjperty as security. Bhuban told 
me that distinctly many times. 

Q. — At this interview did yon tell 
Bhuban that according to Bank’s laws 
a married woman’s property could not be 
taken as sceuriiy unless she has fully ex- 
plained the nailing of the security and the 
consequence thereof? 

A. There was no such talk. He only 
laughed at me wlnni I wanted liis wife’s 
letter. 

<^).-”WIh) drafted this letter wluch was 
signed by Bhuban, this letter of 31st 
October 1918? 

A. — I do not ivinemher. I do not 
think I did. J only gave general direc- 
tions as to what should he mentioned in 
that letter. 

“ i ),. — Yon were satislitvl that the letter 
v\as in order? 

“ A.— I got that lettci- from him subse- 
quently and I kept it in the safe. J did 
not carefully go into it. I thought it 
was all right.” 

It. therefore appears to me on the evi- 
dence of the Bank Manager, which the 
learned Judge accepfed and tlie truth of 
whicJi has not been seriously attacked in 
this Court, that the money was advanced 
in August 1918 by the Bank on the under- 
standing that the property would be pur- 
chased by the firm of the Defendants 
Nos. 1 and 2 and tliat when purchased 
the property would be utilised as addi- 
tional security for the Bank's advances. 
It was in pursuance of this arrangement 
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that the title deed was handed to the 
Bank Manager on the 31st October 19 IB 
by Bhuban Mohan Ghose. There was nu 
record of the arrangement which had been 
made and it was therefore only reasonable 
that the Bank Manager should ask for a 
letter from Bhuban Mohan Ghose. 

Consequently llie lette^i- of the 3Js(, 
October 3918 was given as a record of the 
agreement vvliidi liad ]>een made. 

The wording of the letter is not only 
consistent with ))ut in my opinion sup- 
[)Oits this view. 

The phrase “ we l)eg hereby to ket^p 
with your Bank ” seems to point to tlie 
fact that the deed liad aheady been placed 
in the hands of the Bank, and the letter 
was written for the )>iirposes of stating 
the object for which the Bank was cm- 
titled to keep the same. 

The fact that the Jhink Manager subse- 
quently drafted a letter which he desired 
Susila, to sign does nol in my judgment 
militate against tliis view, 

The Bank Manager said (hat he came 
to know that llie conveyance was in the 
name of Busila when he received it on the 
31st October 1918, and the Manager, 
when he discovered this, naturally desired 
a letter from Rusila; he stated : “ Though 
he said it was the firm’s property, yet I 
thought it safe to have his wife’s permis- 
sion in writing." 

I understand from this that he was told 
the property belonged to the firm but the 
property appeared to be in the name of 
Snsila. Consequently, ex majore cautela 
he desired a letter from Snsila. The re- 
sult is that in my opinion the letter of the 
31st October 1918 did not constitute the 
bargain between the parties : on the con- 
trary, it was merely the record of a transac- 
tion wliich had already been dbmpldted. 
Consequently, oral evidence of the tran- 
sactiioii was admiaBible^ 


WIRKLI NOT|». 

Htnpttsthan Bank, Jjd. 

' The next point relied upon by the 
learned Counsel for Snsila was that she 
should not have been made a pai'ty to the 
suit and tliat the suit should have been 
dismissed as against her. 

It was argued that the only 
pa? ties to a suit on a mortgage in wJjJch 
the prayer is amongsj, other things for e 
sale, are the mortgagor and mortgagee 
and any parties who may have acquired 
an interest from them subsequently to the 
mortgage, and that no adverse pqrty wlio 
is a stranger to the moitgage should be 
joined as a party to the suit or, in other 
^vords, that the only proper parties to 
such a suit jire |>ersons interested in the 
e<jnity of redemption. 

SjK'aking generally, it may be said that 
a suit to enforce a mortgage in which the 
adverse claims of ))ersons not privy to the 
inoitgage and setting up a title paramount 
lo that o( the mortgagor and the mort* 
gagee are sought to be investigated, is 
open lo objection on the ground of mis- 
joinder and inconveiuence : see Radha 
hunwar v. Thakur Rcoii Singh (2). 

I he (piestion, Jiow ever, is not one of 
jurisdiction, and at most the misjoinder 
is an irregularity or inconvenience; in 
this case the Plaintiffs’ case was that the 
mortgage was made by Bhuban Mohan 
Ghose on behalf of the firm and that 
Susila was merely the benamdar and con- 
sequently she was joined as a party. That 
question was investigated in the suit. 
lAvidence was called in respect thereof 
and the learned Judge found that the 
Plaintiffs’ case was true. I am not satis- 
fied that on the facts of this case, it was 
improper for the Plaintiffs to join Susita 
as a party. Assuming, however, for the 
moment that it was irregular for the Plaia- 
tiffs to join Susila as a party to the suit, 
it is clear that she has no? suffeied any 
(8)2OO.W.2Sf.l279tP.a)(10ieK 
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prejudice by rea-Bon of the conrse which 
was adopted. Tn my judjL^ment the irre- 
gularity^ if any, is not such as would 
justify this Court in settinp; aside the de- 
cree. The learned Judgfe on tlie facts 
came to the conclusion that Ihe premises 
were the property of the firm and that 
Susila was merely the bcnavidar. I see 
no reason for disagreeino with Ihe learned 
Judge in this respect. 

The result is that T am of opinion that 
tliis appeal •should be dismissed. 

Tn view of the conclusion, at which T 
have arrived on the merits of the objec- 
tions raised bv Susila, it is not necessary 
to give any decision on the preliminary 
]xjint raised by the learned Counsel for 
the Plaintiff Bank. Tt is sufficient for me 
to say that as at present advised and with- 
out deciding the question, T am not satis- 
fied that the objection of Rusila was one 
which ought not to be entertained and ad- 
judicated upon by the Court. For the 
above reasons in my judgment the cross- 
objection of Rusila must be dismissed with 
costs. 

Rankin, J.— I propose to deal first with 
tJje question whether the cross-objection 
taken by Rusila ought to be entertained on 
the merits. 

Mr. Langford James for the Respond- 
ent Bank contends that her objections are 
not cross-objections, that they are direct- 
ed solely against the Plaintiffs and 
that they repeat Bhuban’s own grounds 
of appeal. He says that Rusila 
should have filed her own independ- 
ent appeal in time and that to allow her 
cross-objections in this case is to defeat 
ihe limitation law\ He relies upon the 
principle deduced from certain decided 
ciiseg that cross-objections as between Re- 
spondents are not as a rule admissible. 
It appears to me that the difficulty on this 
part of the case arises entirely because 


Bhuban in his grounds of ;ip])eal made a 
certain number of comidaints against the 
judgment of the learned diidne which did 
not lie in his own mouth at all. He 
complained that the interest of Susila had 
been held to belong to himself or to his 
firm. He complained that the property 
of Susila was being taken from her to the 
extent of the mortgage notwithstanding 
she liad never authorised ihe mortgage 
and he complained further that it was 
being taken from her although the mort- 
gage was void for w ant of registration of 
the memorandum. 

Now one can understand that a man has 
an interest to ohjecl to a declaration that 
he has mortgaged his wife’s property 
withouf her permission, l)iit. the judgment 
of the learned Judge in this case was 
given in the presence both of Bhuban and 
of Rusila. Tf the judgment stands, Susila 
could never sue lier luisband on tJie ground 
that he had in fraud of her intermeddled 
with iier property. Accordiiigly , on this 
part of the case most of the grounds of 
Bhuban ’s appeal were grounds which 
might be good or bad in the mouth of 
Susila but w^hich on the face of them 
had nothing really to do with him. 

Now, it is quite jJain that the rights of 
Susila, whatever they mav he, cannot be 
taken from her ))ecaiise her husband has 
wrongly chosen to fight her case as well 
as his own. She must be entitled to fight 
her own case. Tjooking at it from, that 
point of view one has to ask oneself 
whether Susila's cross-objections are really 
objections directed against Bhuban. In 
my opinion, whatever Bhuban may admit 
and whatever Bhuban may assert, Swsila’s 
contentions that the property was hers 
and not Bhuban’s and that if Bhuban 
mortgaged it at all he did it without her 
aulihority — these contentions are conten- 
tions adverse to Bhuban ’s intetest. They 
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may not be contrary to wbat Bhuban 
says ; but the learned Judge has disbeliev- 
ed both Bhuban and Susila altogether. 
Seeing that her claim in this appeal lo 
substantiate that the property was hers 
and that she never authorized a mortgage 
is a claim to have that established as 
against Bhuban ns well as against the 
Plaintiff Bank, it appears to me that the 
cross-objections are cro.ss-objections in the 
full sense of the word. She is establish- 
ing or seeking to establish a right of liei 
own adverse to IMiuban’s right. That 
fact has consequences as against the riain- 
titt-Bespondeut. But this is not a purely 
lateral cross-objection between the E< s- 
pondents in which t he Appellant is not in- 
terested. 

For these reasons it appears to me that 
the case does not come within the deci- 
sions which say that in the case of a 
purely lateral objection as a rule the Conrl 
will not permit it to be urged. I think, 
therefore, that Mr. Langford James's ).ie. 
liminary point fails. 

The next question is whether or not 
this suit was bad for mis- joinder of cau-'cs 
of action and cannot he entertained. Jl 
appears (o me that there is a certain dan- 
ger, in dealing with the decided cases, of 
omitting to notice that the fom of this 
question has been very greatly changed 
since the case most relied upon before us 
was decided. I refer to the case of Jw/- 
(jeswar Dutt v. Bhubciv Mohon Mitfo (J). 
It is the leading authority in this rouri 
upon this subject. The case was decided 
in 1906 and the case proceeded upon the 
Code of 1882 and tipon certain prior deci- 
sions tn the Privy Council and elsewhere. 
In 1896 a change was made in Or. 16, 
r. 1 of the Buies of the English Supreme 
Court. It was made as a consequence of 
a decision in the House of Lords in 

(Sf I. U R, 88 0«1. 486 flflOeV 
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SmuTthwaite v. Hanmy (4) fcompare 
also Sadler v. Great Western Rail- 
way Company (5)]. In the English 
Rules, as in the present Code, there is 
one order dealing with joinder of parties — 
Or. 16. Tlfbre is another order dealing 
with joinder of causes of action — Or. 18. 
The change was made by inserting certain 
words into Or. 16 and, I do not think, it 
can be said to have been w'ell-settled that 
the change enlarges the right to join 
causes of action until the decision in 
Biillorlt V. London General Omnibus 
Company (6). It w’as followed by the 
ease of Campania Sansinena de Carnes 
Congelailas v. 'Tloulder Brothers d' Co. 
Ijirnited (7). 

It is now, however, well^eitled that the 
ehange in Or. 16, r. 1 does extend to en- 
large the right to join causes of action. 
In England as regards Defendants r. 4 of 
Or. 16 was not dealt with, but by course 
of decisions it is now established that the 
change in r. 1 impliedly makes a. corres- 
ponding change in )•. 4. That took a con- 
siderable liwther time to establish, but 
the aiithoiity for that may he seen in such 
a decision a,s Thomas v. Moore (8). 

Now, until 1908 the law in India under 
the Code of 1882 was the. old law of 
Smvrthwaite v. Hammy (4), but in 1908 
the legislature not only carried into effect 
the English change of 1896 by altering 
the words of what is now r. I of Or. 1 but 
it carried into effect alst> an express altera-, 
tion of r. 3 of Or. 1 applying the change 
specifically to Defendants. B. 3 now 
reads : “ All persons may be joined as De- 
fendants against whom any right to re- 
lief in respect of or arising out of the same 
act or transaction or series of acts or tran- 

(4) [18941 App. CsB. 40*. 

(5) [1806] App. Cas. 460. 

(6) [1007] 1 K. B. 264. 

(7) [1910] a K. B. 884. 

(8) [1018]^! K. B. 666. 
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sJiC'lious ih alleged to exist , whether ioiritly, ^ or any body else interested in the equity of 


se\ej'ally, vr in the iilteJiKiti\ e, where it 
separate suits were hroiigld against such 
persons any common (piesiiun of hnv or 
fact wmiild arise/’ 

It may be observed that when the Code 
iiitendfi that certain causes of action 
slionld not bo joined at all or except wdtii 
special leave, it says so. Cei tain causes of 
action cannot be joined with suils to re- 
cover immoveable property. There is 
another Buie precluding the joinder of 
causes of auction against an executor, but 
there is no such Buie in tlie case of mort- 
gage suits. 

There is fiuiher in Or. dl, i. 1, a re- 
vised edition of what used to be sec. 85 
ot the Transfer of Properly Act and that 
Buie is to the t?H’ect — “ All persons having 
an interest either in the moiigage secu- 
rity or in the right of redemplion shall be 
joined as parties lu any suit relating to 
ilie mortgage.” The old phrase in sec. 
85 having any interest iii the property 
comprised in a mortgage “ gave rise to 
considerable difficulty and wys altered in 
1908. Whether one is dealing with sec. 
85 or with Or. 34 (1 ) — the purpose of the 
Buie is to state what parties are neces- 
sary parties in a pure mortgage suit and 
the Buie is in no way directed to the 
question whether any causes of action may 
be joined with a claim upon a mortgage, 
or, if so, in wffiat circumstances. 

I would like here to inalve a parenthe- 
tical observation. In a case sucli as the 
present the Plaintiffs’ cause of action 
against Susila was not in substance or 
otherwise a cause of action in ejectment. 
They had no claim and they made no 
claim to possession of the property. So 
far as the Plaintiffs were concerned, they 
were bound to suppose that if they got a 
mortgage decree Susija or her husband 


redemption might very well pay off the 
mortgage, in which case the Plaintiffs 
never w^ould have a claim to i^ossession 
(uther hy themselves or through a-ny 
auction-pii-rchaBer taking under a ^ale in 
their suit . 

These matters being premised, it [.eems 
to me that the present case must i>c 
governed not by the old Buies of the Old 
Court of Chancery but by the Code. It 
seems to uu' further that the case for the 
present purpose is highly except iunal. 1 
am not going into tlie facts, hut tlie ques- 
tion whether a mortgage had been con- 
cluded or not was in that case inextric- 
ably bound ii|) with the question of 
benuini. It was also hound up willi the 
question whether or not 13hiil)an was a 
partner of Surendra. 4diat (piestioii of 
partnership in turn afl'ecth the question 
whether the propeity was given by 13hii- 
ban to his wife. In turn that affects the 
question wdiether or not the document 
of the 31st October was itself the re- 
pository of the agreement to mortgage or 
was a mere record of a completed tran- 
saction. If in this case the i’laintitls had 
sued ui)Oii their mortgage raising no ques- 
tion of Susila’s title to the property and 
if afterwards they brought a suit for a 
declaration that she was a mere boiamdar 
and that her interest was bound by the 
mortgage, not one but several identical 
questions of fact would have had to be 
litigated twice. The mortgage in this case, 
if Siisiia was not a henouular, was in 
everybody’s view a pure iiullity. it was 
•'Suggested at the Bar that the proper 
course was to bring a simple mortgage 
suit, sell the interest of the Plaintiffs 
(which might very well be nothing) under 
the decree, and then let the auction- 
purchaser litigate with Busila the ques- 
tion of her title. Whatever is right or 



792 THB CSLCDTTA ^BKLT. NOTES. fVoL. XXlX. 

IJhuban Mohan Ghose v. Co-operative Hindusthan Bank, Ld. 


■wrong, that undoubtedly would have been 
calamitous. The only possible way to' 
ensure that the property should not be 
wasted from the point of view of the 
mortgagors and the mortgagees would 
have been to bring a declaratory suit 
against Susila to a conclusion before 
this mortgage interest w'as sold. In these 
circumstances and these being the pro- 
visions of the law as to joinder it appears 
o me that the correct view in this matter 
is to ask w hether the case does or does 
not come under r. y of Or. 1. However 
painful it may be to old fashioned equity 
lawyers to find causes of action lying to- 
gether in one suit, if such a case comes 
under Or. 1, r. d, it cannot be held to be in- 
competent. In my opinion, the case is 
very plainly witliiu Or. i, r. d. If lliere 
were any objection on the ground o) con- 
venience, it must be obseived that this 
case was tried in the High C'ouit amt not 
before a Munsit, with the apparatus of 
settlement of issues at the first hearing. 
Susila could, either before the filing of 
the written statement, or immediately 
after, have apphed to the Judge under 
Or. tJ, r. 6 to have a separate trial if she 
wanted to make that application. As 
1 understand what slie did she acted 
just as if the case was being tned 
in the Mofussil. She look the grouml 
of misjoinder in her written state- 
ment and the matter only came before 
the learned Judge when the parties were 
prepared for trial. 'I he point was ta>keu 
not as a point of convenience under Or. 
‘d, r. 6, but as a point of law which the 
learned Judge as a matter of procedure 
was bound to give effect to. The learned 
Judge rejected that argument as I think 
correctly. He was satisfied that there was 
no reason or prejudice to Susila in the 
course of the trial , and rightly did not re- 
•gard the joinder of the causes of action in 


the circumstances of this case as incom- 
petent. 

After discussing English cases and 
American cases Mr. Justice Mookerjee in 
the case of Joggeswar DuU v. Bhuhan 
Mohan Mitra (3) gives two sets of reasons 
as the basis' of his judgment. He ^ys : 
“ In our opinion the rule is founded on 
two broad and intelligible grounds. In 
the first place, it is based on the reason 
that a suit to enforce a mortgage in which 
'the adverse claims of persons not 
privy to the mortgage and aetting up a 
title paramount to that of the mortgagor 
and mortgagee, are sought to be investi- 
gated, is open to objection on the ground 
of misjoinder and multifariousness. 
Under secs. 14 and 45 of our Civil Proce- 
dure Code there cannot be joinder of causes 
of action of this description.” Subse- 
quently the legislature has taken that 
ground away. ‘‘ In the second place,” 
says the learned Judge, ” if adverse claims 
be allow'ed to be litigated in a mortgage 
suit such claims may obviously be deter- 
mined by a. Court, w'hich would have no 
jurisdiction to entertain a suit for their de- 
termination, if properly framed. The 
valuation of a suit to enforce a mortgage 
is flependent upon the amount claimed by 
the Plaintiff, which may obviously have 
no relation to the value of the property 
in respect of which an adverse claim 
set up,” and he gives illustrations to show 
that there would be difficulty in these cir- 
cumstances. The present case was tried 
on the Original Side where there is no 
question of valuation and no question of 
court-fee. The property was a property 
situated within the jurisdiction of the Ori- 
ginal Side and there is under the second 
ground mentioned by Mr. Justice 
Mookerjee no difficulty at all in the pre- 
sent case. I would point out, however, 
(3) 1. h. |l. saOnl. 426 at p. 440 (1006). 
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thapt the position in such a case as the 
present is not vsimply that of an ordinary 
mortgage claim. The PlaintilTs in olTect 
aoiight against Susila n (ieclaration that 
she was only a benamdar. They got such 
a djbclaration. Under see. 17 of the 
Court Fees Act you oaii join two or more 
things as far as the Code allows ; and, the 
amount of fees will he the accumulate*! 
amount you have to pay for each caus<3 
of action. Under the Suits Valuation Act 
in case of a declaration where there is no 
right to consequential relief it would ap- 
))ear that the case is not one where the 
charge is ad valorem and consequently the 
matter is governed by sec. 0 which allows 
the High Court to make rules. It is quite 
clear that a (‘Husc of action cannot be 
joined unless tlie Court has |urisdiction lo 
(leal with it. i see no special ditiliculty 
or comjdicatioii when wc come- to join a. 
cause of action in a mortgage suit as dis- 
tinct from any other suit. For these rea- 
sons 1 do not think that tlie objection as 
to misjoinder requires us to allow the pre- 
sent appeal. 1 must not however be under- 
stood to throw doubt u|xm (lie need for a 
liigh degree of caution before permitting 
questions of paramount title to be investi- 
gated in a UKjrtgage suit. Both as to com- 
petence and convenience tberc will gener- 
ally be much to consider, 

ileference has been made to the case 
(jf liadha Kumrar v. I hakur llroti Snujli 
There the observatiou is that the 
adverse claim was entirely indei)endent 
of the mortgage transactions. Their 
Lordships stated that they thought that 
the joinder of these parties was irregulat 
and that it would only tend to confuse. 
I only desire to observe that if we look 
at the terms of Or. 1 , r. we find that 
joinder is not always permitted where a 
Bght to relief arises out of the same 
(2) 20 0. W, N. 1279 (P. C.) (1916). 


transaction ; there is a further condition, 
namely, ‘‘ wlicrc if a sei)ariiie suit w^ere 
l)rougbt agaiusl t-iicli u fiersoii any com- 
mon question (if law or fact would a^ise.” 

H appears fo me that (be dictum with 
reference to the case oV l!<aJha Kunu'ar 
V Thakur Ilcoti Sinr/h a.ffordB no 
justification for refusing to apply \he terms 
of Or. I, r. 3. 

As regards the cjuestion of registration 
of the document of 31st October I entirely 
agree with the judgment of the learned 
(3iicf Justice aiul liave nothing fo add. 

Mr. M. fj. Mulhrk, Solicator for the 
iJespoudeut Susila Bala. 

l/c.s‘.s/s\ //. 'V. Dull r(- O//., Solicitors 
for tb(". Hespondont Bank. 

13. B. 

[ORDINARY ORIGINAL CIVIL JURISDICTION.] 

Suit No. 2267 of 1921. 

Advooate-Gknkral 
0. il Guose, J. ok Bengal and anr. 

1924, r r. 

)i7, August. OaIT. S. WEBli-JoilNSON 
^ and others. 

( V pies doctrine - /lai it is -Application o/. 

The in Virtue of' a fund original ly created 
for the highei education oj the children of 
Indian noUhcrs who have fallen or been 
permanently disabled during the Great 
War having become greater than is neces- 
sary for the purpose originally named: 

Held, on the author of the trust agree- 
ing — Thai the Court, on the cy pres prin- 
ciple, has power to apply 4:hc surplus for 
the education and assistance of child/ren 
and dependants oj the Indian officers and 
soldiers who rendered military services 
under the Ctovm during the late Great War 
or who have taken part dr may hereafter 
take part in subsequent warlike opera- 
tions. 


(2) 20 C. W. N..I270 (P. C.) (1916). 
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Tlie facts of ilie case will appear from 
the judgment. 

The Standing Cowiscl (Mr, B. L. 
MitUr) for the Plaintiffs . 

Mr. S. M. Bose (Sr.) for the Defend- 
ants. 

The JudCtMEnt of the (!otirt was as 
follows : — 

This suit hys hoen instituted hy the Ad- 
vocate-General of Bengal for a declaration 
that the objects of a certain trust known 
as the Silver Wedding Fund are I he edu- 
cation and assistance of children and de- 
])endants of Indian officers a,nd soldiers 
^including non-coinbatanis) who rendered 
military service under the Crown during 
the laic Great War, or who took part or 
may hereafter take part in subsequent war- 
like operations and for an order tluit tlui 
Defendants as adininisiralors of tlie Silver 
Wedding Piind may be directed to give 
effect to the said objects and a])ply the in- 
come of the said fund towards helping 
those who come under the s.aid objects. 

The facts are as follows ; -On the 
occasion of the anniversary of the silver 
wedding of their Majesties the King-Em- 
peror and the Queen-Empress in 1918, a 
large sum of money was subscribed as an 
offering to Her Majesty the Queen-Em- 
press as a token of loyalty and affection. 
Her Majesty the C^neen-Empress was 
pleased to accept the gift and to 
express a desire that the said gift should 
be devoted to the benefit of His Imperial 
Majesty’s Indian subjects and further that 
the contributions made should form a fund 
tor promoting the education of the children 
of Indian soldiers who had fallen in tho 
Great War. The said fund is now vested 
in the treasurer for charitable endowments. 
By a vesting order made by the Governor- 
General in Council under the provisions of 
|be Charitable Endowments Act, 1890, 


the income of the fund was directed to be 
devoted and applied lo and for the higher 
education of the children of Indian soldiers 
(including non-combatants) who have 
^fallen or been permanently disabled during 
the w^ar. A scheme was settled for the ad- 
jumistration of the/ said fund and certain 
mlniinistrators w'ere ap])ointed. The De- 
IViiflants are the present administrators. 

For some years ])ast the entirely of the 
income of the said fund has not been spent 
on the said objects, it having been found 
iin})ractical)Je to do so, witJi the result Ahat 
rlicie has been an accanmilation of income 
of I he said fund, which has been added to 
llu' (*aj)ital of the said fund. It wais, 
Ilirrefoiv, suggested that the objects of 
I ho said triisl should he cxI ended so as to 
nichide the I'diication and assistance of 
clnldron and dependants of the Indian 
olfKaMs and solfliei's (ineluding non-eombat- 
ants) who rendered military services under 
the Crown during (he late (ircat War, or 
\\li() have taken part or may hereafter take 
part in sn)>se(|ueiit wairlike operations. 
1’lie projx}Bed extension liaving been 
l)rought to the notice of Her Majesty the 
Queen-Empress, she has been graciously 
phrased to intimate that she agrees to the 
objects of the trust being extended in man- 
ner suggested. 

-I’he T^laiiitiff, as His Majesty’s Advo- 
cate-General of Bengal at the relation of 
the treasurer of Cljariiable Endowments 
lais now instituted the present suit for ob- 
taining the leave of this (loiirt for the ex- 
tension of the objects of the said fund in 
maimer indicated above. The Defend- 
ants, who are the ])resent administrators 
of the said fund, are agreeable to the ob- 
jects of the fund being extended in the 
way prayed for by the Plaintiff. 

There is evidence before me that Her 
Majesty the Queen-Empress, who is the 
author of the trust, is agreeable to the 
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extension of the objects of the trust/ an3 
therefore the only question which I have 
got to determine is whether in the events 
which have happened, namely, the in- 
come of the fund, having become greater 
than is necessary for •the purpose origi- 
nally named, this Court has power to 
apply the surplus to such other purposes 
as it' may deem proper upon the cy pres 
principle. In my opinion there can be 
no doubt that the Coiu't lias power, in the 
circumstances which have lia])pcned, to 
apply the surplus to such other purposes 
as it may deem propei’ upon the cy pres 
principle. The term cy pres is Ira.nslntod 
to mean as near as may bo. The doctrine 
of cy pres is, I here lore, the /lociriiie of 
nearness or approKiniation find it appears 
in Finglish junsprndenoe in three sepa- 
rate departments, yet with similar opera- 
tion and effect; firstly, it is applied in the 
law of testaments; secondly, in the law 
of jirivaie trusts; and, ihirdly, in the law 
of cliarilablc (rusts where ^ifts liave been 
made for cirarilable pmiK)ses, which either 
originally or in (‘Oiirsi;' of iinu' cfinnot be 
literjillv exceuted. Story in liis hhpiity 
Jurisprudence points out tlifit the doclrine 
luiH been boirowed from the llomaii law , 
for by that liiw donalions for public pur- 
poses were sustained and were fipplied 
cy pres to other i)mqK)ses at least one 
hundred years before (Jiristianity became 
the religion of the Empire. In tlie pre- 
sent case there is a surplus which remains 
after satisfying the prescribed objects and 
the present case comes within the rule 
laid dowm by Lord'Selborne, L. C., in the 
case of Chamberlayhc . Broclceft (1), 
w^here he says as follows : — “ If the fund 
should either originally or in process of 
time be or become greater in amount than 
is necessary for that purpose or if direct 
compliance with the wishes and directions 
(1) 6 Oh. App! 206 at p. 211 (1872) . 


of the author of the trust should turn oilt 
to be impracticable, this Court has power 
to apply the surpluti or the whole, as the 
case may he, to sucb uiber pm^Kises as it 
may deem proper upon what is called the 
cy pres principle. ” (See also 4 Halsbury, 
at p. 194.) 

In tills view of the malter T am satis- 
fied Uifit the intended ohjecls ait; such as 
this ( ourf will approve. Those objects 
arc ns near as nifiy be within the meaning 
of the doctrine referred to above, and T 
t]i(*ref()re make (he dt'claration asked for 
in ilie pniyer B. of (he plaint. Then' will 
filso he a direction as ))rayed for in juvaycr 
C). of the plaint. The costs of l>otb parties 
u ill come out of the fund as between 
attoniey and client. 

Mr. Gooding^ Solicitor fur the Plaintiffs. 

Mr. Essoji^ Solicitor for the Defendants. 

S. N. B. 


[CIVIL REVISIONAL JURISDICTION.] 
Hulb. No. 164 of 1924. 

Munshi Masihul Azam 
and ors., Petitioners, 

V. 

Golzah Ahammad Mia 
& ors , Opposite Party. 


AYalmslev, »]. 
(hlAKItAVAUTI, J. 
1924, 

28, May. 


Ciril Procedure Code ( Act V of 1908 X Or. 
r. 1 (m)—Smt for accounts —Preliminary decree^ hy 
consent^ referring final decision to arbitrators— 
Awardy remitted for reconsideration — Award set 
asidcj hecaune of arbitrator^ default Ordeo', if one 
refusing to record compromise — Appeal 

Where in a suit for accounts y a prelu 
quinary decree was passed leaving the flfial 
(iccounthig In the decision oj certain per^ 
sons named and the said persons made an 
aicard which was set aside hytthe Court on 
the failure of the arbitrators to re-consider 
it: 


Held— That there teas an intervention 
on the part of the Court at the instance 
of the parties hy which the Couzt teferred 
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tJie mafter to arbitration. Therefore Hie 
matter came within the second schedule 
of the Code of Civil Procedure, and no ap- 
peal lay against the order of the Court 
setting aside the award, under Or. 43, r. 1 
.(in), as against an order refusing to record 
a compromise. 

This was a Buie against an order of the 
District Judge of Jessore, dated the 26th 
June 1923, reversing that of the Munsif, 
2nd Court, Magnra, passed in account suit 
No. 145 of 3922 and dated the 9th March 
and 7th April 1923. 

Tlte facts of the case will a])pear from 
the judgment. 

Babu Profidla Kamol Das for the Peti- 
tioners. 

Babu Bimal Chundcr Das (lupin (or tlie 
Opposite Party. 

The JTTDGMKNT OF THE COUKT was as 
follows : — 

WalmsIjEY, .3. — This Bnle was obtained 
at the instance of the Plaintiffs. They 
brought a suit against the Defendants 
alleging that tlie first Defendant (iol/.ar 
had been their irhsildar and that money 
was due to them on account and they ask- 
ed that an account should be taken and a 
decree passed for the sum of money found 
due after accounting. After some adjourn- 
ments, it was agreed that there should be 
a preliminary decree passed to the effect 
that the Defendant No. 1 was liable to 
account to the Plaintiffs and that the 
amount to be paid by the Defendant No. 1 
should be lefl. to the decision of five per- 
sons named in (.he petition. These five 
gentlemen made an award which was sub- 
mitted to <the Court. Thereupon the 
Plaintiffs filed an objection and the learn- 
ed Munsif remitted the award on the 
ground that the arbitrators had failed to 
decide three important points. One of 
Aha five arbitrators refused to sit any fur- 

•'lx!# 


ther.' The other four ratified their former 
order. The learned Munsif then held that 
there had been no reconsideration of the 
(jriginal award and that the arbitrators had 
shown bias in favour of the Defendants. 
He accordingly set' aside the award and 
directed that the suit should be heard on 
its merits. The Defendants then prefer- 
red an appeal to the District Court and the 
learned Judge overruled the objection that 
))o npponl lay, set aside the order of the 
hrsi ('ourt and directed the Munsif to 
accept the award of the arbitrators and 
draw up the final decree. The Plaintiffs 
ihen obtained this Rule and, in support of 
it, their first argument is that no appeal 
Jay to tile Court of the District Judge. It 
appear.s to me that this contention is 
light. The rules as to appeals are con- 
tained in sec. 104 and in Or. 43 of the 
Code. It is conceded by the learned 
pleader for the Op^xisite Party that this 
appeal eoiild not be brought within the 
scope of sec. 104. He says, however, that 
il comes within Or. 4.3 as an appeal against 
au order refusing to reeord a oompromise. 
This is the view which the learned Dis- 
trict Judge took. The first question we 
liave to decide is whether the learned 
.Tudge was right in taking this view and 
Ihe question is really simply this whether 
there was an intervention on the part of 
the Court at the instance of the parties by 
which the Court referred the matter to 
arbitration. The learned pleader on be- 
half of the Opposite Party contends that 
the wording of the petition is against that 
view and that all that the parties intended 
was that the matter should be compromis- 
ed out of Court on terms to be settled by 
the five persons named in the petition. 
This argument, it appears to 'me, is un- 
tenable on the simple ground that the 
learned Munsif in drawing up the preli- 
minary decree clearly referred the paatter 
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of the final decree to the award of 
the arbitrators. The wording of the 
preliminary d,ecree is as follows : — 

^?|1 I 

»ic«« cutlet*! <rtr<i’i ' 

No objection was ever taken to the form 
of this decree. It appears to me that the 
correct interpretation to be put upon it ’S 
that the parties asked the Court to refer 
the matter to the decision of the arbitra- 
tors and the Court did do so. It follows 
0 

from that that the matter comes within 
the second schedule of the Code of Civil 
Procedure, and that no appeal lay against 
the Munsif’s order to the District Judge. 
Consequently, I think the Judge’s order 
was passed without jurisdiction. It must, 
therefore, be set aside and the case re- 
mitted to the Court of first instance for 
that Court to proceed to hear the matter 
on its merits and draw up a final decree. 
The costs of this Rule are to be paid by the 
Defendants to the Plaintiffs. The hear- 
ing-fee is assessed at one gold mohur. 

Chakravakti. J. — I agree. 

J. N. E. Rule made absolute. 


PRIVY COUNCIL. 


[Appeal fbok Lmiobk.] 


VisoouNT Cavk. 
Lord Cabron. 

Sib John Edge. 
Mb. Justice Duff. 
1924, 

Heard, 11, July. 
Judgment, 

2 1 , October. 


Sat Narain, 
Appellant, 

V. 

Behari Lal and ors., 
Respondents. 


Pr^ideney-towns Insolvency Act (III of 1909)^ 
i7, 52-^Mitakshara joint family — Father 
adjudicated insolvent^ Son^s interest in joint pt'o- 
perty^ if nests in official assignee Property over 
which a per^ion has disposing power meaning oj — 
Civil Procedure Code (Act V of 1908 sec, 60, 
hearing of^ upon the question •Mitalishava son^s 


share of joint family property, saleability of, in 
execution of decree against fathor^Fathef^s powe^* 
of sale, not unconditional, 

Accordinq to the true construriion of the 
provisions of the PrcsidencyAowns Insoh 
vency Act, which alone have to be 
considered for the purpose, an order 
of adjudication as an insolvent passed 
against a Mitakshara father under 
the Prcsideney-lowns Insolvency Act does 
not of itself vest his undivided son's in- 
tercst in the joint family property in the 
official receiver or assignee, 

PaKIHCIIAND iloTIC’HAND V. MoTIOHAND 
HUBKUCKOIIAM) (i), KANdAYYA CHETTI V- 

Thanikaciialla Ml DALii (8), Nunna Brah- 
ma yya SETTI V. CniDARABOYIN'A VENKTA* 
swAMY (9), Sanyasi (”HARAN Mandal V, 
Asutosh (iiiosE (1) and Hahmukh Rai- 
Munna Lal v. Radua Mohan (2) distin- 
guished, 

PUkikchaxd Motichand V, Motichand 
lltrRRiTCKciiA.VD (4) doubted.' 

The proi)eriij of (ui insolvent which by 
sec. 17 vests in the official assignee must 
tnean onlij the property which by that 
section anjJ sri\ b'l is dirisible amongst his 
creditors. 

The definition of “ property ” in see. 2 
of the Act seinns to eonfemplatc on abso- 
lute. and unconditional power of disposal, 
and not such potrer as the Mitakshari 
father has to dispose of joint properly, 
which is nut absolute but conditional (ni 
his having debts which arc liable to be 
satisfied out of that property, • 

This w'as an appeal (No. 153 of 1923) 
from a decree, dated the 25th July 1922, of 
the High Court at T.aliore, which reversed 

• 

(1) I. L. B. 42 Ca). 225 (1914). 

(2) [1919J P. R. No. 168. 

(4) I. L. B. 7 Bom. 438 (1883). 

(8) I. L. B. 19 Had. 74 (1896). 

(9) I. L. B. 26 Mad. 2l4 (1902). 
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a decree, dated the 20th May 1915, of the 
District Judge of Delhi. 

The Appellant and his father were mem- 
bers of a joint Hindu family governed by 
the Mitakshara and as such owned and 
lived in a house in Hira Nand Lane in 
Delhi. By an order, dated the 27th Sep- 
tember 1913, the Appellant’s father was 
adjudicated an insolvent undier the pro- 
visions of the Presidency-towns Insolveuey 
Act, III of 1909. 

By a deed of sale, dated the Gth March 
1914, the pro forni/i Defendan't-Eespondent 
Mannun Lai sold his house in Hira Nand 
Lane, which was contiguous to the ApjK:!- 
lant’s house, to the Respondents Behari 
Lai and Jamna Das. The Appellant who 
was a minor instituted a suit in 1915 by 
his next friend claiming a right of pre- 
emption in respect of the house sold on ac- 
count of rights of easement and conti- 
guity. 

The suit was contested by the vendees 
on the ground that after the 27th Septem- 
ber 1913, the date on which the Plaintiff’s 
father was adjudicated an insolvent, the 
entire property belonging to the joint 
family including the interest of the Plain- 
tiff therein became vested in the official 
assignee and that the Plaintiff was there- 
fore precluded from exercising the right of 
pre-emption. 

The District Judge was of opinion that 
the vesting order passed against an adult 
insolvent member does not deprive a minor 
of hie share in the family or partnership 
property and he decreed the Plaintiff's 
claim. 

The High Court, on appeal, made an 
order referring the following question for 
the consideration of a Full Bench : — 

“ Does an order of adjudicatiopi passed 
against a father vest in the official re- 
ceiver his son’s interest in the jojnt family 
property?, 


The question was considered by a Full 
Bench consisting of Sir Shadi Lai, C. J., 
and Chevis and Abdnr Raoof, JJ., who de- 
cided it in the affirmative; 

The appeal of the Defendants w’as there- 
upon beard by a Division Bench of the 
Higli Court which delivered judgment in 
accordance with the ruling of the Full 
Bench. 

That decision is reported in I. L. R. 3 
Lahore 329. From the decree of the High 
Court the Plaintiff appealed to His 
Majesty in Council. 

Messrs. DcGruylher, K. C. and Dube 
for the Appellant. — The decisions relied on 
by the Full Bench that joint family pro- 
])erty can be attached and sold in execu- 
tion of a money decree passed against the 
father, and that the sale affects the inter- 
est of the sons as well as that of the 
hither, are based on Hindu law and have 
no bearing on the rights of the parties 
under the Presidency-towns Insolvency 
Act, 1909. It is the Act which has to be 
construed here, and under the Act the 
father’s adjudication does not annul the 
son’s right to pre-empt under the Punjab 
Pre-emption Act, 1913, 

The official assignee appointed in pur- 
suance of an order of adjudication made 
against the father obtains a right 
to dispose of the father’s interest but ob- 
tains no right against the property itself. 
The son’s interest remains until a sal§ 
takes place for the benefit of the genei'al 
body of creditors. 

Sec. GO of the Code of Civil Procedure, 
1908, which refers to the property over 
which a judgment-debtor “ has a dispos- 
ing power which he may exercise for his 
owui benefit ” cannot have any bearing on 
property which has come into the hands 
of the official assignee under the provi- 
sions of the Presidency-towns Insolvency 
Act, 1909, 
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The Appellant ia still in possession of* 
the house in Hira Nand Lane and his title 
has in no way been challenged by tjie offi- 
cial assignee ; he is therefore entitled to 
pre-empt. 

Their Lordships’ Jf doment was deli- 
vered by 

Sir John Edoe. — This is an a])peal by 
tlie .Plaintiff in the suit from a decree of 
the Hi^h (Uinrt at Lahore, which dis- 
missed liis^suit. The suit was brought on 
the 17th March 1915 by the Plaintiff, 
then a minor, thi'ongh his next friend, in 
the Court of the District Judge of Delhi 
for possession of a house in Delhi by pre- 
emption. The District Judge gave the 
Plaintiff a decree, but tlie High Court in 
appeal dismissed the suit on the sole 
ground that his father had been adjudicat- 
ed insolvent on the ‘27tli September 191d, 
under tlie Presidency-towns Insolvency 
Act, 1909, the High Court being of opinion 
that on that adjudication of insolvency the 
Plaintiff' had ceased to have a right to pre- 
empt the house in question.. 

The question on which this appeal de- 
pends is, what is the right or interest 
which an official assignee ^acquires under 
Act III of 1909, the Presidency-towms In- 
solvency Act, 1909, in the joint and un- 
partitioned immovable property of a Hindu 
joint family governed by tlie law of the 
Mitakshara on, and solely by virtue of, an 
adjudication by a High Court that one of 
the coparceners of the joint property is in- 
solvent? The question is one of impor- 
tance and it depends on the true construc- 
tion of the Presidency-towns Insolvency 
Act, 1909. In considering that question it 
has to be borne in mind that it is well es- 
tablished law that in families governed by 
the law of the Mitakshara no coparcener 
has in the joint family property any 
separate and defined share, although in 


Northern India at least a co] 3 arcener of 
such joint family propcity has a right to 
obtain a partition and on such paiiition he 
will obtain a separated and defined share 
of the joint family property. A creditor 
of a coparcener may, under certain cir- 
cumstances, obtain a partition of his 
debtor’s share in joint family ])roperty, 
and when in executing a decree a Court 
sells what is joint family property as the 
property o( the judgment-debtor the pur- 
chaser at the Court sale may under certain 
circumstances obtain a good title to what 
he purcliases. 

The facts of tlie present case arc as fol- 
low^s : — I\ai Bahadur Sri Kishen Das and 
his tw^o sons, who were minors and the 
elder of whoiri is Sat Narain, the Plaintiff, 
were Hindus governed by the law of the 
Mitakshara, and were ])ossessed of joint 
family property as coparceners. It is not 
suggested that the property was self-ac- 
quired proj)eity of Sri Kishen Das. Sri 
Kishen Das on behalf of himself and his 
two sons w^as the manager of the propeHy, 
On the 27th September 1913, Sri Kishen 
Das by an order of the High Court of 
Bombay was adjudicated insolvent and by 
sec.”' 17 of the Presidency-towns Insolvency 
Act, 1909, his property vested in the official 
assignee and became divisible among his 
creditors. Sec. 52 of the Act defines the 
property of an insolvent w^hich shall or 
shall not be divisible among his creditors 
thus : — 

‘‘ 52. (1) The property of the insolvent 
divisible amongst his creditors and jn this 
Act referred to as the property of the insol- 
vent, shall not comprise the following parti- 
culars, namely : — 

(a) proi)erty held by the insolvent on 
trust for any other person ; 

(5) the tools (if any) of his trade and the 
necessary wearing apparel, bedding, cook< 
ing vessel, and furniture of himself, his 
wife and children, to a value inclusive of 
tools and apparel and other necessaries as 
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aforesaid not exceeding three hundred 
rupees the whole. 

(2) Subject as aforesaid the property of 
the insolvent shall comprise the following 
particulars, namely : — 

(n) all sucli property as may belong to 
or be vested in the insolvent at the com- 
mencement of the insolvency or may be ac- 
quired by or devolve on him before his dis- 
charge ; 

(b) the capacity to exorcise and to lake 
proceedings for exercising all such j)owcrs 
in or over or in respect of property as might 
have been exercised by the insolvent for his 
own benefit at the eornmenccrnerit of his in- 
solvency or beu>re his discharge ; and’' 

# * 

The power to obtain a partition oi the 
joint family i)roi3crty was a power which 
the ofticial assi^^nee might have exeiciM‘d 
under (b), but he has not exercised that 
power. 

The definition section of the Act is so 
far as it is material in this case as fol- 
lows ; — 

2. In this Act, unless there is anything 
repugnant in the subject or context, — 

(e) ^^pioperty includes any prc]>erty 
over which or the profits of which an> per- 
son has a disposing power which he may 

exercise for his own benefit ; 

* * « * » 

The property of an insolvent which by 
sec. 17 vests in the official assignee must 
mean only the property which by that 
section and sec. 52 is divisible amongst his 
creditors. 

On the 10th April 1914, Lala Mannun 
Lal, the third Defendant, sold the house 
in Delhi which the riaintiff seeks to pre- 
empt by this suit, to Behari Lal and 
Janir^a Das, the first and second Defen- 
dants. The house is urban immovable 
property within the meaning of the 
Punjab J^re-eraption Act, 1913, which the 
.Plaintiff was and is entitled to pre- 
empt by reason of that sale, unless he 


*had lost that rigid by reaBon of tlie order 
of tlie 27th September J9J3, adjudging his 
father Sri Kishen Das an insolvent. The 
right to pre-empt is claimed by tlie Plain- 
tiff as a co-sharer coparcener, in an adjoin- 
ing house, th<it adjoining house being 

immovable property contiguous to 
the property sol<l ” within tlie mean- 
ing of sec. IG of the Punjab l*re-einption 
Act, 1913. 

Lala Mannun Lal, the vendor of the 
house in question, did not defend the 
suit. The other two Defendants Behari 
Lal and Jamna Das by their written state- 
ment laised this question, wliich has to be 
considered, thus : — 

‘‘These Pefeiulants admit that the Plain- 
tiff with his father R. B. Sri Kishen Das 
h.rms a joint Hindu family but deny that 
at the date of the sale of the house in suit 
or at the date of this suit the Plaintiff had 
any proprietary right in the property 
through which he claims pre-emption. The 
real facts arc that Rai Bahadur Sri Kishen 
Das, the father of the Plaintiff, and the 
head and manager of his family, family 
estate and family firms as well as in his 
I)ersoiuil capabity was, in consequence of 
the failure of the family business, adjudi- 
cated insolvent on 27th September, lUlo, by 
the order of the High Court of Bombay, and 
on and from the said date the whole of the 
family estates and effects as well as the 
right, title and interest of the insolvent be- 
came vested in the Official Assignee of 
Bombay, who since then became the legal 
owmer with powers of control and disposal 
and obtained possession of and over all the 
estate and properties including the house 
through which Plaintiff claims possessicn.^' 

That means that when a Hindu, who 
hapi^ens with his sons to constitute a joint 
family subject to the law of the Mitak- 
shara, is adjudged an insolvent under cho 
Presidency-towns Insolvency Act, 1909, 
not only his own rights but all the rights 
and interests of his sons who are his co- 
parceners in joint family property vest in 
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the official a?isignee bv virtue of the ad- 
judication alone. That is a startling pro- 
position. It must depend on the wording 
of the I ^residency-towns Insolvency Act, 
1909, and the question is whether that 
could have been the intention of the 
tjOvernor-General of India in Council when 
that Act was passed. It is quite clear that 
if this joint family could be treated as a 
firm carrying on its business in partner- 
ship an oivler adjudging the father who 
managed the business or even an order 
adjiut^ing the firm insohent could not be 
made under that Act even if the tirm con- 
sisted solely of a Hindu father and his two 
minor sons, M'hieh would afiVed the inter- 
ests of a minor wlio hai)|)ened to be a 
partner in the firm. 

The learned District Judge who tried 
this suit framed four issues. The first 
issue, which is the only material issue in 
this appeal, was as follows : — I. Does the 
adjudication of llai Bahadur Lala Sri 
Kishen Das as an insolvent vest the in- 
terest of the present Plaintiff in the pro- 
prietary house in the official assignee, and 
if so, does he (the IHaintifl) cease to be 
an owner for the purposes of sec. IG of the 
Punjab Pre-emption Act? On that issue 
several cases decided by Indian High 
Courts w^ere cited on behalf of the answer- 
ing Defendants. The learned District 
Judge decided the first issue in favour of 
the Plaintiff, and on the 30th May 1915, 
gave him a decree for pre-emption. 

Prom that decree the Defendants Nos. 2 
and 3 appealed to the Chief Court at 
Lahore, The appeal came on for hearing 
before Shadi Lal and Wilberforce, JJ., of 
the High Court, and these learned Judges 
after considering the authorities cited in 
argument before them stated that as far 
as the insolvency proceedings were con- 
cerned they w^ere inclined to take the view 
of the Calcutta High Court in Sanyasi 


Charan Mandat v. A,^uU)fih Ghof^c (1) al- 
though they observed that that case w’as 
not directly relevant, and were inclined 
not to follow the decision of the Division 
Bench of the (Jiud’ Court at Jjaliore in 
Ilarmukh liai-Munna Lal v. iiadha Mohan 
(2) and they referred to the Pull Bench of 
the High Court tlie question — Dck's an 
order of adjudication (as an insolvent! 
jiassed against a father vest in the ofli(»ial 
reauver bissignee) his son’s interest in the 
joint family j>r(>perty? 

J'he question so referred came before a 
Pull Bend) consisting of Sir Shadi Lal, 
»C. and Sir William (’hevjs and Abdul 
Kaoof, JJ., Judges of the High Court. 

J he answer of the Pull Bench to the 
question referred was given by Sir Shadi 
1yd], with wJiose opinion the other tw^o 
judges concurred. The eoncluding ])ai1; of 
his opinion is thus stated 

‘‘ The result of the above survey of the 
judicial decisions is decidedly in favour of 
the contention urged ou behalf of the offi- 
cial assignee, but I must say that if the 
matter were fi\ie()ra, I should find con- 
siderable difficulty in subscribing to the 
doctrine that the son's interest in the joint 
family i)ropcrty .should, in the event of the 
father’s insolvency, be regarded as the 
latter's jiroperty which vests in the official 
rc-ee'iver. Upon general principles of the 
Hindu Law governing the rights of the 
father and his son in the coparcenary pro- 
perty I should be inclined to hold that an 
order of adjudication against the father has 
only the effect of replacing the father by 
the official receiver, and that the order 
does not by itself vest in the latter the in- 
terest of the son in the property. As the 
son’s share is in certain cases liable for the 
debts of the father, the official receiver 
may be able to enforce that liability pro- 
vided that he takes appropriate proceed- 
ings for the purpose and satisfies the con- 
ditions which alone render the son's interest 
liable for the. father^s debts. 

(1) T. L. E. 42 Cal. 225 ri9]4). 

C2) 11919] P. R. No. 168. 
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It hns. however, beet) repeatedly held. 
iiitet' a/ia, Jatjuhhoi Tjulabhai v. FijWm- 
hamlns Jayjivardds (li), ixiid the Privy 
Council decision cite‘d therein^ ihat the 
joint family property can be attached and 
sold in execution of a decree for money 
passed against the father, and that the sale 
affects the inteiest of the son as well as 
that of the fatin-v, and in principle I see 
no real difference between an individual 
creditor realizing his debt from the copar- 
cenary i)r()pcrty and an official assignee 
who represjnlR the general body of the 
creditors, seizing it for tlie satisfaction of 
their debts. It is to be observed that sec. 200 
of the Civil Procedure Code of 18S2, which 
enumerates the various kinds of property 
of a judgnient-debtor, which are liable to 
be attached and sold in execution of a de- 
cree for money as well as sec GO of the 
Code of 190G, which has replaced that sec- 
tion mentions, inler d/m., the property over 
which or the prolits of which a judgment- 
debtor * lias a disposing power which he 
may exercise for his own benefit.' And as 
pointed out already, this is exactly the 
phraseology which has been used in the 
Insolvency Act, and it would be most un- 
desirable thiit the same expression used in 
two enactments dealing with the rights of 
the creditors should receive two diffeient 
interpretations. 

Having regard to these considerations and 
to the judgments which are diiectly in 
point, I would answer the question referr- 
ed to the Full Bench in the affirmative. 
The son, no doubt, has his remedy, but as 
pointed out in VJl Piora. 438, he has to 
establish the circumstances which would 
shew that his share is not liable for the 
debts of his father.*’ 

Their Lordships are of opinion that the 
question to be decided in this appeal must 
be decided on the wording of the Presi- 
dency-towns Insolvency Act, 1909, and on 
that Act alone. Cases which have arisen 
under sec. 266 of the Code of Civil Proce- 
dure, or under sec. 60 of the Code 

of Civil Procedure, 1908, depended on 

I. L. R. U Bom. 37 (1886). 


different considerations, and decisions in 

cases under those sections are likely to 

mislead a Court which has to construe the 

Presidency-towns Insolvency Act, 1909. A 

sale under sec. 266 of the Code of Civil 

Jh’ocedure, 3882, or under sec. 60 of the 

* 

present Code is a sale by a Court in execu- 
tion of a decree which until the contrary 
is shown can be executed against the pro- 
perty which has been attached. When 
the decree wdiicli was executed was made 
in a suit to which the sons were not parties 
and the property sold was the joint pro- 
jierty of the father and the son, tlie sale 
was g<x)d on the principle of Hindu law 
that it is tlie pious duty of a Hindu son 
to pay his father’s debts unless it is shown 
that the debt in respect of which the 
decree A\as made was contracted by the 
lather to the knowledge of the lender for 
the purjKises of immorality. Sec. 266 of 
the Code of Civil Procedure is so far as it 
is necessary here to refer to it : — 

266 The following property is liable to 
attachment and sale in execution of a de- 
cree (namely), lands, houses, or other 
buildings, goods, iponey, bank-notes, che- 
que's, )>ills of exchange, liundis, premissory 
notes. Government securities, bonds or 
other securities for money, debts, shares 
in the capital or joint stock of any railway, 
banking or other public Company or Cor- 
poration, and except as hereinafter men- 
tioned, all other saleable property, move- 
able or immoveable, belonging to the judg- 
ment-debtor or over which, or the profits 
of which, he has a disposing power which 
he may exercise for his own benefit, and 
whether the same be held in the name of 
the judgment-debivir or by another person 
in trust for him or on his behalf.'’ 

Their Lordships do not intend to say 
one word wdiich might have the effect of 
disturbing and raising doubts as to deci- 
sions under sec. 266 of the Code of Civil 
Procedure, 1882, or under sec. 60 of the 
present Code, buK they must deal with the 
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matter upon the words of the statute which 
has to be applied in this case. 

Their Lordships will now biiefly refer 
to the more important of the cases men- 
tioned or referred to in the answer of the 
Full Bench to the question submitted to 
it, observing that non^ of the cases ap- 
parently required tliat tlie Presidency- 
towns Insolvency Act, 1909, should be 
construed. 

In 1883 the case of Fakircliand Moti- 
chand v. Motichand Hurnickchaud (4) 
came* before a Judge of tlie High 
Court at Bombay sitting alone. In 
that case a vesting order had been 
made by the Higli Court under sec. 

7 of the Indian Insolvency Act, 11 & 12 
Vic., cap. 21 , vesting in an ofiicial assignee 
the real and personal estate of the Hindu 
father who wdth his son w^as a member of 
a joint family. It \^'ould appear that the 
father had carried on a separate business 
as a shroff and stopped payment and that 
it was in respect of a- debt incurred by him 
in that business tliat the vesting order was 
made. After the death of the father the 
official assignee sold foiir houses which had 
been the joint property of the father and 
the son, and the son brought a suit for a 
declaration that he was entitled to a part 
of the four houses. Latham, J., held that 
as under the Mitaksliara law a father has 
the right to dispose of his son’s interest in 
ancestral immovable estate for the pay- 
ment of his own debts not contracted for 
immoral purposes, a vesting order made 
under sec. 7 of that Act vested that right 
in the official assignee, who could there- 
fore give a good and complete title to such 
ancestral estate to a purchaser. Latham, 
J., referred to Girdhari Lall v. Kantoo 
Lall (5) and quoted the ruling of the Privy 

(4) I. L. R. 7 Bom. 438 (18'3). 

(6) L. R. 1 1. A. 321 ; 8. 0. 14 B. L. R, 18? 

( 1874 ). 


Council in Suraj Bunsi Kocr v. Shea Pra* 
sad Singh (G) t‘ur the ])ropositions : — 

First, that where joint ancestral pro- 
perty has passed ^.ut cf a joint family, either 
under a conveyance executed by a father 
in consideration of an anttxiedent, debt, or in 
order to raise money to pay oR an antece- 
dent debt, or under a sale in oxeeuiion of 
a decree for father’s debts, his sons, by 
reason of their duty to pay their father’s 
debts, cannot recover that property, unless 
they show that the purchasers had notice 
that they were so contracted : and, secondly, 
that the purchasers at the execution sale, 
beiing stiangcrs to the suit, if they have 
not notice that the debts were so contract- 
ed. are not bound to make inquiry beyond 
what appears on the face of the proceed- 
ings. 

[As to vvlial is an antecedent <lebt in the 
case of a moi tgage, sec the most recent 
case of Brij Narain v. Manghi Pra,^‘ad (7).] 
.Latliiiiii, J., ill Fakircliand Motichand v. 
Molichand Hurruvkchand M) \oas putting 
Ills construction upon see. 7 of 11 & 12 
Vic., c. 21 , uhich is as follows : — 

‘‘VII. And be it enacted, That upon the 
filing of any such Petition as is aforesaid, 
it shall be lawful for the said C.?ourt and 
the said Court is hereby authorized and 
required to order that all the Iteal and 
Personal Kstate and Effcct.s of such Peti- 
tioner, whether within the Territories with- 
in the Limits of the Charter of the East 
India Company or without, except the 
Wearing Appaicl, Bedding; and other such 
Necessaries of such Petitioner and his 
Family, and the Working Tools and Imple- 
ments of such Peiitioner and his Family, not 
exceeding in the whole the Value of Com- 
pany's Rupees Three Hundred fi>r each Peti- 
tioner with his Family, and all Debts due 
to him and all the future Estate, Right, 
Title, Interest, and Trust of the said Peti- 
tioner in or to any Real or Personal Estate or 

• 

(4> I. li. a. 7 Bom. 438 (1883). 

(6) L. B. 6 I. A. 88 1 ». c. I. L. B. 5 Cal, 148 
(187ft). 

t7) Tj. B. 61 I. A. >29! *. c. I. L. B. 46 All, 
96; 28 C. W. N. 258 (1023), 
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Effects within or without the said Territories 
which such Petitioner may purchase, or whioh 
may revert, descend, be devised or be- 
queathed or come to him, and all Debts 
arrowing due to him before the Court shall 
have made its Older in the Nature of a 
Certificate as hereinafter mentioned, do 
vest in the Official Assignee for the Time 
being of the said Court, and that all Books, 
Papers, Deeds, and Writings in any Way 
relating to such Petitioner’s Estate and 
Effects in his Possession, or under his Cus- 
tody or Control, shall be deposited with 
such Assignee, and such Order shall be en- 
tered of Record in the said Court, and 
such Notice thereof shall be published as 
the said Court shall direct ; and such 
Order, when sc made, shall by virtue of 
this Act relate back to and take effect from 
the filing of the said Petition, and shall ins- 
tantly, and without any Conveyance or 
Assignment, vest all the Real and Personal 
Estate, Effects, and Debts as aforesaid in 
the said Official Assignee, who shall have 
full Powers for the Recovery thereof, and 
shall hold and stand possessed of the same 
for the Purposes and in manner heieinafter 
mentioned : Provided always, that in case, 
after the making of any such Vesting 
Order, the Petition of any such Petitioner 
shall be dismissed by the said Court, such 
Vesting Order made in pursuance of such 
Petition shall from and after such Dis- 
missal be null and void to all Intents and 
Purposes : Provided also that in case any 
such Vesting Order as aforesaid shall be- 
come null and void by the Dismissal of 
such Petition, all Acts theretofore done by 
any Assignee or other Person acting under 
his Authority according to the Provisions 
of this Act shall be good and valid, and 
no Action er Suit shall be comnjenced 
against any such Assignee, nor against any 
Person duly acting under his Authority, 
except to recovoi- any Property of such 
Petitioner detained after an Order made 
by the! said Court for the Delivery thereof, 
and DemanS made thereupon ; and until 
the Appointment of an Official Assignee as 
hereinafter is directed the Common As- 
signee of the C^>urt shall stand and be in 
the Place of the Official Assignee and this 


present OlausQ shall apply and have effect 
accordingly.'^ 

Sec. 30 of the 1 1 & 12 Vic. , c. 21 , was as 
follows : — 

‘‘ XXX. And be it enacted, That all 
Powers vested in any such Insolvent which 
he might lawfull^^ execute for his Benefit 
shall be and are hereby vested in the As- 
signee or Assignees of the Real and Per- 
sonal Estate of such Insolvent or Insol- 
vents bv virtue of this Act, to be executed 
by his Assignee or Assignees for the Bene- 
fit of his Creditors.’* 

If tlieir Lordfiliips had to construe sec. 
7 of tlic 11 & 12 Vic., c. 2J, they would 
doubt that the Imperial Parliament silting 
at Westminister in passing the 11 & J2 
Vic., c. 21, ever contemplated or intended 
that “ the Real and Personal Estate of 
such Petitioner ” which a C'ourt might 
ordei- to be vested in an official assignee ^ 
or a right to sell it for tlie debts of a Hindu 
father, might he held to include or should 
include the unpartitioned separate interest 
of a Hindu coparcener, who was not a Peti- 
tioner, in the immovable property of a 
joint family. 

In lUiufjayija Chetii v. Thanikachalla 
Mudali (8) a. vesting order was made 
under “ Insolvent Act, sec. 7 ” (? 11 
& J2, \ic., c. 2J, s. 7) against the 
managing member of a Hindu joint 
family who was adjudicated an insolvent. 
The joint family consisted of the manag- 
ing member of the family who was the in- 
solvent, his sons and his brother. The 
official assignee conveyed a house which 
was part of the joint property of the 
family to a purchaser, who sued for pos- 
session. Subramania Ayyar, J., following 
the judgment of Latham, J., in the case 
of Fdkifchciyid Moticha/nd v, MotichcLHd 
Huffuckchdud (4) which has been above 
referred to, held that the official assignee 

(4) l. h, R. 7 Bom. 438 ClSSS). 

(8) 1. L. E. 19 Mad. 74 (1695). 
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could convey the share of the sons in ihe • 
joint property, but not the shnre of the 
brother, and in so holdinj' called in aid in 
Biip^rt of his finding sec. 260 of the 
Code of Civil Procedure, 1882, and the 
decision in Jagubhai Lnlubhai \. Vijbhu- 
landa/i Jagiimndm (3) of West and Bird- 
wood, JJ. , in reference to that section. 

In Nunna Brdhmayya Setti v. Chidara~ 
boyiva Venkta,<twaniy (9) seven brothers 
who were of full age and a minor son of 
one of them were members of a joint 
Hindu family governed by the law of the 
Mitakshara, and carried on a business, 
which had previously been carried on for 
very many years by the joint family to 
which they belonged. Tlie seven brothers 
applied under 11 & 12 Vic., c. 21, to be 
adjudged insolvents. The minor member 
of the family who w'as a son of one of the 
seven brothers was not a party to that 
application. The debts in the schedule to 
the application were all debts incurred in 
carrying on the family business. Upon 
that application a vesting order was made 
under sec. 7 of the Act. The official as- 
signee sold a portion of the property of the 
joint family to the Plaintiffs. Subse- 
quently to that sale a person, who was a 
Defendant to the suit, obtained a money 
decree against the son, w'ho had been a 
minor, and in execution of that decree the 
son’s share in the land was sold and was 
purchased by the Defendant. Thereupon 
a suit was brought by the Plaintiffs for a 
declaration that the purchase by the De- 
fendant was inoperative by reason of the 
prior sale to them by the official assignee. 
The suit came on appeal before Bhashyam 
Ayyangar and Moore, JJ., who followed 
the diecision of Latham, J., which has 
already been referred to. They referred 
to the decision of West and Birdwood, JJ., 

(8) I. L. B. 11 Bom. 87 (1886). 

(9) I. L. B, 9S Usd. 814 (1802). 


which has been also mentioned, and they 
relied in support of their judgment upon 
decisions under .sec. 266 of the Code of 
Civil Procedure, 1882. These learned 
Judges followed the ruling of Latham, J., 
but they referred to an observation which 
had been made by him in the case which 
he had decided, That it has been sug- 
gested that this right vests in the official 
assignee as being a ‘ power ’ within the 
meaning of sec. 30. But I think it falls 
mor^ appi’opi'iately within the wordh of 
sec. 7, and that there is no occasion to re- 
sort to sec. 30, which seems to apply to 
powers in the ordinary legal sense of the 
term, created by Will or instnimenl inter 
vivos,” and they held that the power could 
be derived only under sec. 30 and not 
under sec. 7. The 11 & 12 Vic., c. 21 was 
repealed by the Presidency-towns Insol- 
vency Act, 1909, so far as it had not beep 
previously repealed. ' 

In Saiiyasi Oharati Mandal v. Asutosh 
Ghose (1) the question related to the power 
of a Court under the Provincial Insolvency 
Act of 1907 to adjudicate an infant an in- 
solvent, who was a Hindu and a member 
of a family which carried on what is de- 
scribed in the report as “ a joint family 
ancestral business in rice and firewood 
in the District of the 24-Pargana8. l£ 
also related to the power of a Court to 
appoint a receiver of the infant's property. 
It is not stated in the report of the case 
what was the school of Hindu law .which 
governed the family. The material facts 
appear to have been that one Bliuban 
Mohun Mandal, who had carried on the 
business, bad five sous of whom the infant 
was one. The five sons are said tn the 
report to have “ inherited ” the busi< 
ness. It does not appear in the repbrl; 
when Bhuban Mohun died. On the 19th 
February 1912,, creditors, whose firm 
(» I. L. B, Oal. 820 (1914) 

102 
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name was Kishenchand Kefiharich'ind^ 
applied to the District Judge of the 24- 
Parganas to have all the partners in \vhat 
may be described as the debtor firm ad- 
judicated insolvents, and prayed for the 
appointment of a receiver of all the pro- 
perties of the partners in the business. At 
the time when the application was made 
to the Court one of the five sons, Sanyasi 
Charan Manclal, was a minor. The Dis- 
trict Judge refused the application for the 
adjudication of the minor son, but granted 
it with regard to the four other sons and 
appointed a receiver of all the business of 
the four sons who were of full age and of 
all the properties purchased after tlie 
death of Bhuhan Mohun Mandal and of 
four-fifths only of the properties inlierited 
by the brothers from their father. From 
that order the minor son and the creditors 
separately appealed to the High Oouit. 
The appeals were heard by I\fookcrjeo and 
Beachcroft, JJ., who held that the minor 
being an infant under age could not be 
adjudicated insolvent and that his property 
and share in the business ^vould noi vest 
in a receiver who might be appointof! 
Those learned Judges also held that under 
the law in India when a partner in a firm 
has become bankrupt (adjudicated insol- 
vent) the partnership is not necessarily 
dissolved except by an order of a Court 
made in a suit by a partner who has not 
been adjudicated insolvent, and added : 

‘‘Consequently, in this country (India), 
when, a person has been adjudicated an 
insolvent the partnership is not necessarily 
dissolved, and the receiver who is appoin- 
ted under sec. 16 of the Provincial Insol- 
vency Act merely replaces the insolvent 
partner in respect of the business of the 
firm, that is, the receiver and the partners 
who have not been adjudicated insolvents 
continue to constitute the firm. It may 
possibly be open to the receiver to take 
steps for the dissolution of the partner- 
ship, but he cannot claim, as rdeeiver in 


insolvency, to take exclusive possession of 
the assets of the firm, including), in this 
case, the interest of the infant who has 
not been adjudicated an insolvent. . . . 
But whatever remedies may be available 
hereafter to the receiver or to the creditor, 
it is clear that the properties of the infant 
cannot be dealt with by either of them in 
these proceedings. 

It does not appear from the report of tlio 
case whether any of the debts in respect 
of which the proceedings in insolvency 
were taken had been incurred when Bhu- 
han IVfoluin Mandal was carrying on the 
business, but Sir Rhadi Lal, C. J., in his 
judgment on the question submitted to 
the Full Bench, with which the other 
learned Judges- concurred, referred to the 
decision of Ihe Talciitta High Court in 
Saiiyasd Charan Mandal v. Asutosh Ghosc 
(1) although he considered it not directly 
relevant to the question before the Full 
Bench. 

The only other case to which their Lord- 
ships tliiiik it is necessary to refer is that 
of Uarmuhh Itai-Munna Lal y. Radha 
Mohan (2 ) ; it W’as relied upon in the ans- 
wer of Hie Full Bench in this case. In that 
case one Jai Naraiii and his son Banwari 
Lal, a minor, constituted a joint Hindu 
family, governed by the law of the Mitak- 
shara, and carried on business as a firm 
under the name of Rama Nand-Jai Narain. 
Jai Narain was adjudicated insolvent on 
iilst August 1912, under the .Brovincial In- 
solvency Act, III of 1907. His son, Ban- 
wari Lal, was not adjudicated an in- 
solvent. Their Lordships are unable from 
the report to state the facts of the case 
with any accuracy, but it appears that in 
execution of a decree against Jai Narain 
and Banwari Lal a cotton press belonging 
to them was sold on 7th October 1912, and 
Rs. 5,000 was realised by the sale. It also 

, (1) I. L. B. 42 Oal.i225 (1914). 

(2) [191^ F. 168. . 
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appears that a firm of Harmukh Eai- 
Munna Lal obtained an ex parte decree* 
against Jai Narain and Banwari Lal, and 
that Banwari Lal made an unsuccessful 
application to set aside that decree on the 
ground that he was a minor, llurmukh 
Rai-Munna Lal applied for on the 28th 
November 1912, and obtained a pro-rata 
share amounting to Es. 2,382-15-9 of the 
Es. 5,000 which had been realised by the 
sale of the 7th October 1912. It also ap- 
pears that the receiver in the adjudication 
against Jai Narain brought a suit against 
Harmukh Rai-Munna Lal to recover the 
Es. 2,382-15-9 and that it was held by 
Broadway and Abdul Eaoof, JJ., that the 
receiver was entitled to recover the 
Es. 2,382-15-9 on the ground that it was 
the duty of Banwari Lal to ))u> the debts 
of his father Jai Narain. These learned 
Judges appear to have relied for that deci- 
sion on the judgment of Latham, J. , in the 
case of Fakircliand Motichaud v. MoLi- 
cliand Hurruchchand (4) which Ihey con- 
sidered was followed l)y Subramania 
Ayyar, J., in the case of ikniyayya Ghctti 
V. Thanikaclialla Mvdali (8) and by 
Bhashyam Ayyangar and Moore, JJ., in 
the case of Nunna Brahmaijya Sciti v. 
Ghidarahoyina Venktaswamy (9). 

No one has appeared for Respondents 
and' consequently this appeal has been 
argued ex parte. Their Lordships have 
carefully considered the Presidency-towns 
Insolvency Act, 1909, and will now ex- 
press the conclusions at which they have 
arrived. 

In their Lordships’ opinion the ques- 
tion referred to the Pull Bench of the 
High Court should have been answered in. 
the negative. It is true that sec. 17 of 
the Act of 1909 provides that on the 

( 4 ) I. L. B. 7 Bom. 438 (1883). 

(8) 1. n. B. 19 Mad. 74 (1895). 

(9) I. B. eO Mad, 214 (1002). 


making of an order of adjudica.tion “ the 
property of the insolvent” shall vest in 
the official assignee and shall become divi- 
sible among his creditors, and that by 
sec. 2 “ property ” is defined as including 
any property over which any person has a 
disposing power which he may exoii isc for 
his own benefit ; and it may be said that 
a Hindu father’s power to sell the joint 
properly and apply the proceeds to the 
payment of his debts is such a power. But 
the definitions in sec. 2 are only to ap- 
ply ” unless there is something repugnant 
in the subject or context ;uul it is neces- 
sary therefore to consider the effect of the 
definition of “ propeiiy ” contained in tliat 
section in lelalion (o the subject-matter 
wdiich is being dealt with and the other 
sections of the Act. Now, as to the sub- 
ject-matter — namely, the joint property of 
an uixlivided Hindu family — it is cer- 
tainly a slartling proposition that the in- 
solvency of one member of the family 
should of itself and immediately take 
from the oilier male members of the family 
their interests in the joint properly and 
from the female members their right to 
maintenance and transfer the whole estate 
to an assignee of the insolvent for the 
benefit of bis creditors. The father’s 
power to dispose of the joint ]Uoperty is 
not absolute, but conditional on bis having 
debts which are liable to be satisfied out 
of that propeiiy ; and .'^ec. 2 seems to con- 
template an absolute and unconditional 
power of di.sjxisal. And if the later sec- 
tions of the Act aie examined, it becomes 
apparent that this cannot have been the 
intention of the stalute. Sec. 52 provides 
that the property of the insolvent divisible 
among bis cre<lito!'s shall comprise ‘‘ the 
capacity to exercise and to take proceed- 
ings for exercising all such powers in oi 
over or iii respect of pi'operty as might 
hav e been exercised by the insolvent for his 
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own benefit,” and it is diflacult to tecon- , 
die this provision with the proposition 
that the property itself vests in the as- 
signee. Sec., 23 provides that when an 
adjudication is annulled the property of 
the debtor shall (subject to any direction 
of the Court) revert to the debtor to the 
extent of his right or interest therein ; but 
this section contains no provision for the 
reverter of property over which the deldor 
had a disposing poAA'er only to .the persons 
who were entitled to it subject to that 
power. Sec. 76, which enacts that the in- 
solvent shall be entitled to any surplus re- 
maining after payment in full of his credi- 
tors, is equally silent as to the destination 
of surplus property in which others had 
an interest. Having regard lo these con- 
siderations and to the scope of the Act, 
their Txirdships are satisfied that it was 
not the intention of the Act that on the 
insolvency of a father the joint property of 
his family should at once vest in the as- 
signee. It may be that under the provi- 
sions of sec. 52 or in some other way that 
property may in a proper case be made 
available for payment of the father’s just 
debts; but it is quite a different thing to 
say that by virtue of his insolvency alone 
it vests in the assignee, and no such pio- 
vision should be read into the Act. 

As to the authorities cited, it does not 
appear to their Ijordships that they are in- 
consistent with the above conclusion. Tlie 
cases of Fakir chand Motichand v. Moli- 
chand Hurruckciiand (4), Rangayya Chetti 
V. Thanikachalla Mudali (8) and Nunna 
Brahmayya Setti v. Ohidarahoyina Ven- 
ktaswdmy (9) were decided under a differ- 
ent statute. Sanyasi Charan Mandal v. 
Asutosii Ghosc (1) and Harmukh Rai- 

(l) I. L. B. 42 0*1. 226 (1014). 

(4) I. L. B. 1 Bom. 488 (1888). 

(8) I. L. B. 19 Mad. 74 (1896). 

(3) 1. B.'26 Mad. 914 (1902). 


Mummt Led v. Radha Mohan (2) were pai^- 
nemhip cases and are not directly in point. 

For the reasons above given, their Lord^ 
ships will humbly advise His Majesty that 
this appeal should be allowed with costs, 
that the decree of the High Court should 
be set -aside with costs and the decree of 
the District .Judge should be affirmed, ex- 
cept that the date for the payment of the 
Es. 11,500 less the costs of the Plaintiff- 
Appellant incurred by him on the appeal 
to the Court below and his costs of this 
appeal should be extended to six months 
from the date of the receipt in the High 
Court of the Order in Council. 

Solicitors : Messrs. T. L. Wilson d Co. 
for the Appellant. 

O. D. M. 
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Sapasook Eothari, 

V. 

Chaitrah Rambilash. 


Contract for the sale of goods - TF/ten propei'ty 


ill them passes ^Divisibility of a contract. 


In a contract for sale of 1000 holes of 
jute, shipment to take place during August 
andjor September 1919, to be delivered 
" at buyer’s Mill-ghat or Press-house by 
Rail or Steamer andjor Flat,” where 600 
bales of jute were shipped on board a flat 
which caught fire and the jute was des>- 
troyed, on a construction of the terms of 

the contract ; 


Held — That the property in Uie goods 
did not pass until they reached their des- 
tination . 


Tbegelles 0 . Sewell (1) and The 
Badische AnilIn Und Soda Fabbik v, The 


(2) [1919] P. B. No. 168. 

(I) 7 H. a N. (Eseb. Bep.) 674 (1662). 
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Basle Chemical Works, Bindschbqler 
(2) explained. 

Held further — That tha contract teas 
one and indivisible and was not perform- 
ed until 1000 bales af julc were delivered 
at their destination. • 

The Mersey Steel & Iron Company, 
Ld. V . Naylor, Benzox & ('o. (3) refer ^^ 
red to. 

This was an appeal troni the judgment 
of Mr. Justice Bucklaiid, <laie(l the 4th 
December 1923, passed in llie exercise ol 
Original Civil Jurisdiction. 

The facts of the case will appear from 
the judgment. 

The Advocalc-Gcncral (Mr. S. U. Das), 
Messrs.’ C. Bafirani, S. N. lUincrjrc and 
S. C. Bose for .the Appellant. 

Sir B. C. Mittcr and Messrs. S. M. 
Bose and .1. C. Ghose for the Uespondents. 

The Judgment of the Court was as 
follows : — 

Greaves, J. — This is an ap])eal by the 
Plaintiff in the suit from a judgment of 
]\rr. Justice Bucklaiid,. dated the 4th of 
December 1923, dismissing the Plaintiff’s 
suit. The facts which I shall shortly 
state are as follows i By a contract dated 
the 3lBt July 1919, to the terms of which 
I shall presently refer, the Plaintiff, who 
is the Appellant before us, sold and the 
Defendants, the Eespondents before us. 
purchased 1,000 bales of Naraingunge jute. 
According to the terms of the contract 
shipment was to take place during August 
and/or September 1919. On the 23rd 
September 1919 in pursuance of the con- 
tract the Plaintiff shipped 500 bales of 
jute on board the Flat “ Dwarka. The 
bill of lading in respect of these bales 
made out in the name of the Defendants as 
consignees. On the 25tli September 1919, 
(2) [1898] App, Cas. 200 (1897). 

(8; 9 A. 0. 434 (1884). 


according to the case for the Appellant, tlie 
usual documents were preRente<l through 
the International Banking Corporation to 
the Defendants for pa> nient of 90 per cent, 
of the value in terms of llie contract. Some 
dispute has taken {dace as to wiietlier the 
bill of lading was with the documents 
that were presented and this is one of the 
points which 1 shall deal with later. The 
Defendants put off {inyment of the 90 ))cr 
cent, on the 25th September on the 
ground — so the Appellant alleges— that 
there was no |:)olicv of insurajice in res- 
pect of the 500 bales. On the same date, 
namely, 25tli Se]>tember, the Flat 
“ Dwarka canglit lire and the jute was 
deshoyed and the suit out of which this 
appeal arises was hi’oughi by the present 
Appellant l-o recover the value of the 
goods, namely, 11s. 42,199-0. 4’he con- 
tention of Ilie Appellant is that the pro- 
perty in the goods passed to the Eespon- 
donts w hen I hey w ere shipped on board 
the Flat ‘‘ Dwarka.” The Jlesj)ondeiitii 
on the other hand conleiul that all the 
terms and conditions (ff the contract were 
not fultilled merely b} the shipping of the 
bales of jute on board the Flat “ Dwarka 
and that accoidingly on the 25th Septem- 
ber when the tire took {)lace the {property 
in the bales of jute had not jiasscd to them 
but they were still the j)roperty of and at 
the risk of the Blainlitf and they say that 
if the shipping of the bales of jute amount- 
ed to appropriation it was merely a condi- 
tional appropriation which did not have 
the effect of jiassing the property in the 
jute until tlie other conditions in the 
contract wT^re fultilled. I now turn to the 
contract itself. It is, as I have stated, 
dated the 31st July J919. It is signed by 
thei brokers and addressed to Sadasook 
Eothari, the Appellant. Thereby one 
thousand bales of Naraingunge jute, each 
bale weighing about maunds, were 
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sold at rupees twenty and annas eight per 
Calcutta Bazar mauncl delivered free “ at 
Buyer’s Mill-ghat od Press-house by Rail 
or Steamer and/or Flat.” Then follows 
a provision with regard to the weight 
which was guaranteed at the buyer’s Mill- 
ghat or Press-house. The shipment, ^ I 
have already stated, was to take place 
during August and/or September 1919 
and the costs of cartage were to be deduced 
from the seller's Margin Bill. Bo far as 
tlie payment is concerned tlie contract 
provides that 90 per cent, of the value of 
the goods was to be paid against the Rail- 
way receipts and the balance 10 per cent., 
on Press-house receipt. Then follows an 
arbitration clause to which I need not re- 
fer and in the margin of the contract 
these words are found : ” J,UOO bales at 
Ks. 20-8 per Calcutta Bazar maund. 
Delivered at Strand Bank Press, Cossi- 
pore.” Now the whole question in this 
suit turns upon the construction of the 
contract of the Slst July 1919 and in my 
opinion it is idle to discuss whether the 
law with regard to the sale of goods is 
similar in India to that in England or the 
incidents of C. 1. F. contracts or to cite 
cases dealing witJi sale of goods in other 
countries, because the real question that 
we have got to decide is what upon the 
true construction of the contract before us 
was the arrangement of the parties, 
namely,, whether the contention of the 
'Appellant is correct that the ])ropertY in 
the goods . passed at the time when the 
goods were placed on board the Flat 
** Dwarka ” or whether the contention of 
the Respondents is correct that the pro- 
perty had not passed at the time of the 
fire on thd 25th September because upon 
the true construction of the contract there 
were other terms still to be performed and 
until such terms were fulfilled tbe pio- 
pQlty in the goods leiu lined with the 


seller the Appellant, and did not ])ass to 
the buyers, the Respondents. Now the 
Appellant contends before us that the 
wwds in the first clause of the contract 
in the printed copy before me, namely, 
the words, ” Delivered* free at Buyer’s 
Mill-ghat or Press-house by Rail and/or 
Steamer and/or Plat,” do not mean that 
tbe contract was not performed until deli- 
\ery took place at tbe Mill-ghat or Press- 
Jjoiise but that tlie reference to the Mill- 
gbat or l*ress-housc merely means that 
tbe delivery there was to be free feo far 
as the buyers were concerned, and that 
there was no oliligation on the Appellant 
to deliver these goods tliere, that is to 
say, it really comes to this that the Ap- 
jiellant says that bis obligations under 
the coiiira(d were ])erforincd when he 
bad [)laced the bales of jute on a steamer 
or flat wdiose destination was tbe Press- 
house of tbe Respondents, namely, 
Strand Bank Press at Cossipur. Then 
so far as the words in the margin are 
concerned, namely, ” Delivered at 
Strand Bank Press, Cossipore,” the Ap- 
pellant contends that these words do not 
iiujiort a. condition I bat (be contract was 
not completed so far as the Appellant was 
concerned until the goods hud reached 
the Strand Bank Press at Cossipore but 
that tliey merely mean that the price of 
the goods at this place was Rs. 20-8 per 
maund;. The Appellant complains that 
the learned Judge in the first Court has 
wrongly relied upon certain English de- 
cisions which are referred to in his 
judgment and contends that u]X)n his 
construction of tbe cojitract the case is 
covered by tbe provisions of the Indian 
(Joiilract Act, namely, secs. 83 and 91. 
Sec. 83 provides that wdjere the goods ai'e 
not ascertained at the time of making the 
agreemejit for sale but goods answering 
the description in the agreement are sub- 
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sequen'tly appropriated by one partjj for 
the purpose of the agreement and that 
appropriation is assented to by the other, 
the goods have been ascertained and the 
sale is complete. Sec. 91 provides that 
a delivery to a wharfipger or carrier of 
the goods sold has the same effect as a 
delivery to the buyer, hut does not render 
the buyer liable for the price of goods 
nhich do not reach him unless the de- 
liveiy is so made as to enable him to 
hold the wharfinger or carrier responsi- 
ble Tor the safe custody or delivery of 
the goods. There is no doubt, I think, 
if the construction put upon the contract 
by the Appellant is correct, that by the 
joint operation of secs. 83 and 91 of the 
Indian Contract Act the ]U()i>erty in the 
bales of jute passed to the Itespondents 
wlien the bales wete put on board the 
Flat. “ Dwarka ” whose destination was 
the Strand Bank Press at Cossipore. The 
Appellant further relies on certain indica- 
tions in the contract as bearing out the 
construction which he seeks to put upon 
it, namely, that the contract was one 
made in Calcutta anti that 9(1 i)or cent, 
of the value of the goods was payable in 
Calcutta against the Bail way receipts and 
that the balance also was payable in 
Calcutta against the Press-house receipt. 
Numerous cases were cited to us in the 
course of the argument and we were es- 
pecially pressed on behalf of the Appel- 
lant with two cases to which we think we 
should refer. The first of these is the 
case of Trrgclles v. Sewell (1). In that 
case the contract was for 300 tons old 
Bridge rails at a certain price delivered 
at Harburgh : cost, freight and insurance ; 
payment by net cash in London, less 
freight, upon handing bill of lading and 
policy of insurance ; a Dock Company’s 
weighment note or captain’s signature for 
( 1 ) 7 H. A N. (Isoh, BepO 674 (ie«), 


weighment ?o be taken by buyers as a 
voucher for the quantity shipped. The 
head-note states that it was held that ac- 
cording to the true construction of the 
contract there was no undertaking by the 
Defendant in that case to deliver the iron 
at Harburgh but that liis obligation was 
performed when he had put the iron on 
lx)aid a ship which w^as bound for Ilar- 
hnrgh and had handed to the Plaintiff the 
policy of insuranee and other documenls 
whereon his liability ceased and the goods 
were .at the risk of tho purchaser. We 
have had read to us the judgment of the 
learned Judges in that case and I have 
again jieriised those judgments since the 
conchrsion of the hearing last afternoon 
and I think myself that the head-note 
(XUTectly slales the iv.asons of the de- 
ci.sion, mamely, timl, Ibe decision was 
arrived at upon the consl ruction of that 
parHcular contract. T understand that 
this case was cited to' ns as an authority 
for the proposition that notwithstanding 
(lu! fact, tliat the actual destination of 
tlie good.s was stated in the contract the 
property in tlie goods passed when llie 
seller luul put the goods on lioard a ship 
whose destination was at Harburgh where 
tlie goods were to bo delivered. It is 
noticeable in that case that the terms of 
the contract specifically provided that 
payment should bo made for the goods 
upon the producliou of certain docu- 
menfs and upon the goods being placed on 
board a ship and uporf the weight of the 
goods .so shipped being established as in- 
dicated in the contract. In my opinion 
that case cannot be taken as laying down 
any general rule but must be taken as a 
decision upon a particular oflntract which 
w'as before the Court upon which they 
held that the seller had performed all his 
obligations and was entitled to paymeni 
when be bBd plftced goods on board 
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a ship destined for Harburgh and that it 
■was iratnaterial so far as lie was con- 
cerned! whether the goods subsequently 
reached their destination or not. The other 
case <o which we were referred was the 
well-knowTi case of The Badisclie Anilin 
Und Soda Fahrik v. The Bash Chemical 
Works^ BiudschedJer Tn that case a 
trader in England had sent an order to 
the Basle Chemical Works in Switzerland 
for certain goo<T.s and aisked that these 
should he sent by post at once. The 
manufacturer in Switzerland handed the 
goods to a forwarding agent instructing the 
agent to W'ait for farther directions from 
London. The forwarding agent without 
w'aiting for such instructions iiosled the 
goods and the question that arose was 
whether the goods when posted were at 
the risk of the purchaser in England or 
whether they remained at the risk of the 
seller, the Basle Chemical Works, until 
they reached London. It is not neces- 
sary, I think, to refer to the actual point 
upon which the suit was brought, namely, 
that what had happened amounted to an 
infringement of letters patent, but for 
our present purpose it is sufficient to con- 
sider what conclusion was arrived^ at with 
regard to the passing of the goods. In 
that contract the Ijondon trader had 
asked that the goods should be sent by 
post and accordingly it was held that 
directly the goods were placed in the post, 
it did not matter whether by the forward- 
ing agent qr by the seller of the goods, 
the property in the goods no longer re- 
mained in the seller but passed at once to 
the buyer and that the goods in transit 
were at his own risk. That decision again 
really seem^ to me to depend upon the 
oon'sik'uction of the contract which was 
before the Court, and we' think that it 
cannot be taken as laying down any gene* 

' (8) USSSJAto. oiMaaob ftWt). 


raJ proposition. I have stated the con- 
Icntion of the Appellant upon the eon- 
struclion of the contract before us and I 
now turn to the contentions of the Re- 
spondents. What they say is that ac- 
cording to the ti;ue construction of the 
contract it was a contract for delivery of 
1,000 bales of jute at the Press-house of 
the buyers and that until the goods had 
arrived at the Press-house by steamer or 
flat Ihe carriers were the agents of the 
sellers and not of the buyers, that is 1o 
.say, that no property in the goods passed 
merely by placing the goods on the 
steamer or flat but that the propertv in 
the goods did not pass until they reached 
their destination, namely. Strand Bank 
Press at Cossipore. The contention was 
put succinctly by the learned Counsel for 
the Respondents and I will read his own 
words. His contention was this, that 
where in a contract the place of delivery is 
indicated the delivery to a carrier does 
not amount to fulfilment of the contract 
at all and that in such a case, that is, 
where the destination is indicated, the 
carrier is the agent' of the seller and not of 
the buyer ; but that where no place is in- 
dicated, if you perform all the terms that 
you are bound to perform, all the terms 
incumbent on the seller have been per- 
formed and the carrier is the agent of the 
buyer and not of the seller. Stress wai 
further laid by the learned Counsel for the 
Re.spondent'B on the fact that the con- 
tract in suit was not a C. I. P. contract 
in w'hich the tender of the bill of lading, 
together with a policy of insurance with- 
out an actual tender of the goods, is suffi- 
cient performance of the seller’s part' 
under the contract, but that this not being 
a C. I. B. contract the goods themselves 
must be tendered and that the mere ten- 
der oif the dloicamehts is nPt suffijbient'. 
This is only another of pui^g the 
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Respondents’ contention upon the con^ 
struction of the contract, namely, that if 
yon read the contract in its natural mean- 
ing it means that the contract was not 
performed so far as the seller was con- 
cerned until t.lie gornls had reached their 
destination named in the contract, namely, 
Strand Bank Press at rossi]V)re. We 
have stated the two contentions on the 
construction of the contract urged re- 
spectively by the Appellant and Respon- 
dents and the conclusion we have cx>iiae to 
is that the decision of the learned Judge is 
(‘orrect and that upon the true f‘onstrnc- 
tion of the contract tlie property in the 
goods did not pass when they were placed 
upon the Plat “ Dwarka ” for conveyance 
to the Strand Bank Press at Cossipore, but 
that something remained to be done, 
namely, actual delivery of the goods 
themselves at the Strand Bank Press at 
Cossipore. This is the main point which 
was argued before the learned Judge in 
the Court below and which was argued 
before us. But there are two other points 
that were raised and it is i^ecessary to deal 
with them. 

The second point is the contention put 
forward on behalf of the Respondents that 
the bill of lading in respect of the goods 
did not accompany the other documents 
when the demand for payment was made 
by the International BanMng Corporation. 
The leaimed Judge has come to n conclu- 
sion against the Resix^ndents on this point 
and he states that the usual documents 
were presented to tlie Defendants on the 
demand for payment of 90 per cent, to the 
Bank. It is stated on behalf of the Ee- 
spondents that this conclusion is wrong 
and we were referred to various passages 
in the evidence as showing that the 
learned Judge’s conclusion on this point 
was not mtrect The first passage to 


which we were referred is contained in 
the evidence of Ramdutt Upadhaytfy who 
was a Bill-Collecting Jamadar of the In- 
ternational Bank. In his answer to quea. 
tion (16) he states that he presented the 
bills nnd asked the Respondents to pay 
and that he was asked by the Respondents’ 
cashier lo come some other time. He 
states that he went there again an hour 
after and represented the bill to one Mul- 
chand, who asked him whether he had 
the bill of lading with him and that he 
replied that he liacl not the bill of lading 
but he had the bill which the Cashier Babu 
had given him. He again in his answer 
to question (23) states : “ So far as I re- 
member the bill of lading was missing, bu^^ 
it is impossible for me to remember the 
nature of the paper,” and later on iu 
answer to question (26) he states that h^ 
thinks that the document which was 
missing was a paper for ^ realising the 
goods. Then again there is a passage 
which was relied on by the Respondents in 
the evidence of Mohendra Nath Mukerjee 
who is employed in the Bill Department 
of the International Bank. There is no 
doubt considerable force in what was 
urged on behalf of the Respondents 
having regard to the answers given by th^ 
Bill-Collecting Jamadar of the Internationa 
al Bank, but it is noticeable that this poinl! 
was never taken in the written statement 
filed by the Respondents and the learned 
Judge who saw the witnessq^ came to the 
conclusion that the document alleged to 
be missing was not the bill of lading but 
the policy of insurance, and notwith- 
standing the evidence to which we have 
referred we think, having regar^ to the 
omission of any statement of ^is kind 
in the written statement, we should ac- 
cept the learned Judge’s finding on this 
point and hold that the bill of lading was 
presented to the Respondents on the 25th 

^ 103 
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September 1919. This being so, there is 
no substance in this point. 

The third pmnt urged was also urged 
on behalf of the Respondents and this was 
that in any case, even if the conteniiou 
of the Appellant as to the passing of ihe 
property was correct, the contract was 
not performed until the whole of the 1 ,000 
bales had been shipped to the Respon- 
dents. This point was urged before tlie 
learned Judge and he came to the con- 
clusion, relying on the case to which he 
refers in his judgment, that the contract 
was divisible and that under the teims 
of the contract it was open to the Appel- 
lant to ship the goods by different ship- 
ments so long, of course, as they were 
shipped during August and September and 
that there was no force in the contention 
of the Respondents that the contract was 
not completed until the whole of the 1 ,000 
bales had been handed over to the carrier. 
This question again dejiends upon the 
construction of the contract itself. The 
leading case on matters of this kind is 
the w'ell-know’n case of The Mersey Sfeel 
avd Iron Com/pnny, Limited v. Nnylor, 
Bcnzon and Company (.S). The contract 
in that case was for the supply of 5.000 
t<^ of steel to be delivered 1,000 tons 
monthly and the question that was de- 
bated before the House of Lords was 
whether the failure to deliver one of the 
monthly shipments of 1,000 tons justi- 
fied the repudiation of the contract. The 
learned* Judges m the House of Lords 
came to the conclusion that upon the tiiie 
construction of that contract the con- 
tract was divisible and that the mere 
failure to deliver one of the monthly ins- 
talmehts did not justify the repudiation 
of the contract but was a claim founding 
in damages. Lord Blackburn in his 
speech reported at p. 444 states that he 

(3) L. B. 9 A. 0. 484 (1884). 


repeatedly asked Mr. Cohen, one of the 
Counsel engaged in the case, whether or 
not he could find any authority which 
justified him in saying that every breach 
of a contract, or even a breach which in- 
volved in it tjie non-payment of money 
which there was an obligation to pay, 
mnst be considered to go to the root 
of the contract and Ijorcl Blackbrnm states 
that the learned Counsel failed to pro- 
duce any such authojity. Lord Black- 
burn says that there are many cases m 
which the breach may do so ; arid that it 
depends upon the construction of the con- 
tract. Accordingly for the decision of 
this question we cannot rely upon any 
case cited to us, however high the autho- 
rity may be, for we have to go to look at 
the contract itself and to say whether upon 
the true construction of the contract deli- 
very in instalments was contemplated. 
I confess myself that I have felt consi- 
derable difficulty so far as this question 
is concerned but the conclusion I have 
come to is, tliat upon the true construc- 
tion of this contract the contract was one 
and indivisible' and that the contract was 
not performed until 1,000 bales of Narain- 
gunge jute were delivered at the Strand 
Bank Press at Cossipore. 

There is a minor point to wliich also 1 
ought to refer, namely, the terms of 
the bill of lading itself. Tf we are wrong 
in our construction of the contract and 
njxin the true construction thereof the 
property in the goods passed upon their 
being placed on board the Steamei 
“ Dwarka,” then it is contended that the 
last portion of sec. 91 of the Indian 
Contract Act has not been complied with 
and that the Plaintiff’s suit must fail ou 
this ground. I have already referred to 
sec. 91 and it is uunecessary to read it 
again but the portion to whic^ 1 desiie to 
refer is the latter portion,. juuaely-, that a 
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delivery to be a good delivery must be a 
delivery which enables the buyer to hol^ 
the wharfinger or the carrier responsible- 
for the safe custody or delivery of the 
goodls. In the bill of lading before us 
there is a provision that ^he shipment is 
to be on account of and at the risk 
of the shipper, that is to say, the Appel- 
lant before us and there is one clause, 
cl. (5) of the contract, relating to the 
liability of the carrier for loss or damage 
and it is accordingly urged that if the con- 
structioh of the contract contended) for 
by the Appellant is correct, having regard 
to this provision in the bill of lading to 
which 1 have referred, the seller is not 
in a |X)sition to hold the carrier res])oii- 
siblc for safe custody or dcli\ei*y of the 
goods. This is a minor point and was 
not really pressed before us, but we only 
mention it because it was I’aised in the 
argument by the learned Counsel for the 
Eespondents; but in the view we take 
upon the main issues in the case it is not; 
I think, necessary to come to any decision 
on this point. 

The result is that we tlmik that the 
learned Judge’s reading of the contract 
was correct, and in this \ie\v the api>eal 
fails and is dismissed with costs. 

CHAKRAVABTl, J. — I agree. 

The whole question turns upon the con- 
struction of the contract before us. As I 
agree with my learned brother in the view 
that be has taken of the contract I do not 
think it necessary to add anything 
further, 

Mr. ]y. C. Bosc^ Solicitor for the Ap- 
pellant, 

- Mr. -C, C, Dose, Solicitor for the Ees- 
pondents, 

* N. a 
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Hole No. 1229 of 1924. , 

Nalini Sen: 

Gupta, Defendant Na 
2, Petitioner, 

V. 

TuE OORPOIUTION OF 
Calcutta and aur , 
Opposite Party. 

Master^ 8 liability for accident caused by cleaner 
of a motor car driving it during chauffeuf^e tem- 
porary absence from the car— Chaufeur, if guilty 
of negligence in leaving car in charge of cleaner. 

A chauffeur left the car in the street in 
charge of the cleaner, ivho teas forbidden 
to drive,, and went to a neighbouring 
workshop, while the eleaner storied the 
car and drove if againsl a Corporation 
lamp post breaking it to pieces : 

Held — That the master was not liable 
merely on the ground that the cleaner 
was his servant, for the reason that driv^ 
ing the car lay outside the sQope of the 
cleaner's employment. 

A motor car with the engine at rest is 
a very different thing from a horsc*drawn 
van with the reins attached to a hook, and 
a much larger measure of inter jerence is 
needed to put it in motion . U nlcss it could 
be said that the chauffeur ought to have 
anticipated that the cleaner would try to 
drive the car, he could not be held guilty of 
negligence. So the chauffeur could not be 
regarded as negligent and it followed that 
the master ivas not liable. 

Engelhaut V. Eaiuunt distin- 
guished. 

'Uhis was a Eule granted on the Jlth 
November 1924 against an order of Babu 
Jagadish Chandra Gosw^ami, Judge of the 
Court of Small Causes at SealJah, dated 
the 22nd July 1924. 

The facts of the case were aa follows 


Walmsley, J. 
1925, 

26 , February. 


(1) [1897] 1 < 4 . B. 240. 
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The Petitioner sent a motor oar in 
charge of Petitioner’s chauffeur for some 
petty repairs to a workshop at Ballygunge. 
The chauffeur wa« accompanied by the 
cleaner of the car, who was employed by 
the Petitioner only to clean the oar and 
was forbidden to drive it. When the car 
reached its destination, it was found that 
the lane leading to the workshop was too 
narrow and was further made impassable 
by reason of some obstructions lying on 
the lane. So, the chauffeur pulled up 
the car, and left it in charge of the 
cleaner while he went into the workshop. 
During the absence of the chauffeur, the 
cleaner started the car and collided with 
a lamp post belonging to the Corporation 
which wa.s broken to pieces. 

On a suit by the Plaintiff Opposite Party 
for recovery of damages the learned Small 
Cause Court Judge found the Petitioner 
liable relying on the authority of Engel- 
hart V. Farraitt (1), on the ground that the 
chauffeur’s act in leaving the car in charge 
of the cleaner was the effective cause of 
the accident. 

Bgbu JajneswaT Majumdar for the 
Petitioner. — The cleaner’s act was outside 
the scope of his employment, he having 
exceeded his authority. 

Beard v. Loudon General Omnibus Co. 

.( 2 ). 

Even assuming that driving the car was 
incidental to his employment, still the 
master was not liable, he having driven it 
for his own business. The accident took 
place while he was engaged on his own 
business. 

Storey v. Ashton (3). 

In cases of accident by motor car the 
rule in En^ellmt v. Farrant (1) does not 
apply. A motor car requites skilful 

(1) [1887] 1 Q. B. 240, , 

(2) ueoo] 2 Q. B. 580. 

’ 13) (1869) L. K. 4 Q. B. 476. 


handling which is not the case with a 
horse-driven car. Horses are live animals. 
They themselves go off or are easily 
frightened. Motor car requires a trained 
band to be driven. 

Ruoff V. Long dt Co. (4). 

Engelhart v! Farrant (1) is easily dis- 
tinguishable. In that case, the van was 
driven by horses and the carriage was left 
in charge of a mere boy whose natural 
propensity would be to drive the horses. 

Underhill’s Law of Torts (2nd Indian 
Edition), p. VI. 

Purther, that decision lays down two 
rules — (1) finding of negligence and (2) 
that negligence must be effective cause of 
the accident. Here no finding as to 
negligence but only finding that the chau- 
ffeur’s act was the effective cause of the 
accident. 

Even assuming chauffeur’s act was 
negligent, still the driving by the cleaner 
was “ the conscious act of another voli’ 
-tion ” which was the proximate cause of 
the accident which will exonerate the 
chauffeur from the liability. 

Dominion Natural Gas Co., Ltd. v. 
Collins d Parkins (5). 

Also Ruoff v. Long d Co. (4). 

Dr. D. Ni Mitter (with him Babu Jagat 
Chandra Bose) for the Opposite Party. — 
The case of Engelhart v. Farrant (1) was 
really apphcable. The master becomes 
liable for the tort of his servant committed 
in the course of employment. Refers to 
Halsbuiy’s Laws of England. 

.Further, the chauffeur would be liable 
for the tort of the cleaner under the Work- 
men’s Compensation Act. 

Bahu Jajneswar Majumdar in reply. — 
The law on the eubject is thus stated in 
Halsbury's Laws of England, . Bnpple- 

(1) [1B8I71U Q. B. 240. 

(4) P9161 1 K. B. 14S. 

(6) [1909] A. 0. 640 at p. 646. 
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ment 1916, at “ The conscious 

act of another vollfidfe would lliow seem to 
be enough to discharge from liability the 
person originally guilty of negligence if 
be could not have guarded against it/' 

The Judgment of the Court was as 
follows : — 

The Petitioner has been held liable for 
damage caused to a lamp post by his motor 
car. It is found by the learned Judge 
that the car was taken out by a chauffeur* 
that rile cleaner accompanied him, that 
the chauffeur stopped the car when he 
came to an obstruction, that he left the 
car in charge of the cleaner while he went 
to a shop on business, and that while he 
was absent the cleaner put the car iu 
motion and brought it into collision with 
the lamp post. The Defendant’s state- 
ment that the cleaner was employed only 
to clean the car, and liad been forbidden 
to drive it, has been accepted. 

It is clear that the master is not liabJe 
merely on the ground that the cleaner was 
his servant, for the reason that driving 
the car lay outside the scope of the 
cleaner’s employment. The learned Judge 
does not rest his conclusion on that 
ground : he holds that the chauffeur was 
negligent in allowing to the cleaner the 
chance to drive the car; and in taking 
this view he relies on the decision in the 
case of Engelhart v. F arrant (1). The 
rule stated in that decision is that the 
master is liable for the negligence of the 
servant if that negligence is an effective 
cause of the damage. That rule is well- 
established, but in this case as in that the 
difficulty lies in applying the rule to the 
facts. The learned Judge appears to 
think that the facts of this case are so 
similar to those of that case, that the 
rule may be applied without further con- 
(1) [1S97] 1 Q. B. 240. 


sideration. That case, however, as Lord 
Esher, M. R., remarked, was on the 
border-line, and it would, therefore, be 
dangerous to rely ufK)ii inference from 
similarity. What is necessary in this 
case is to determine whether the cliauffeur 
was in fact negligent in leaving the car 
in charge of the cleaner and, if he was. 
whether that negligence was an effective 
cause of the accident. A motor car wdth 
the engine at rest is a very different 
thing from a horse-drawn van with the 
reins attached to a hook, and a much 
larger measure of interference is needed 
to put it in motion. Unless we can say 
that tlie chauffeur ought to have anticipat- 
ed that the cleaner would try to drive the 
ear, 1 do not think that he can be. held 
guilty of negligence. It is easy to ima- 
gine facts which would warrant such k 
finding but those facts must not be a-ssuiu- 
ed without evidence. In this case I do 
not think that the necessary facts have 
been proved, so I hold that tlie chauffeur 
cannot be regarded as negligent. It fol- 
lows that the master is not liable, and 
that the Rule must be made absolute, and 
the judgment and decree of the lower 
Court set aside, the suit being dismissed 
with costs in both Courts, hearing fee in 
this Court one gold mohur. 

J. N. E. Rule made absolute, 

iCRlMlNAL REVISIONAL JURISDICTION.] 
Ref. No. 2/8 1924. 

Nbwbould, J. 

B. B. Ghosb, j. 

1925, 

Heard, 12, 18 

and 16, March* 

Judgment, 

16, March. 

Bengal Municipal Act (III^ B. 0 , of 1884)^ W. 

— Proceedvngi if a judicial proceeding ^MagU’' 
tratCf if can take action on report of cmother Magie- 


The Nabadwip Muni- 
oiPALiTY, Complainant, 

V, 

PURNA CttANDBA 
Muksbji, Accused. 
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trate— Order, if can be made without hearing 
partiee concerned. 

An order made under sec. 202 of the 
Bengal Municipal Act is a judicial pro- 
ceeding and the High Court can revise it, 

Though a Magistrate is bound to act 
judicially he is not debarred for that 
reason only from acting on a report made 
by a subordinate officer. 

A Magistrate exercising Itis power under 
sec. 202 is not engaged in a crinUnal 
proceeding and, as no procedure is pres- 
cribed by the section, he loould not be 
wrong in follovnng so far as they seem 
applicable the provisions of the Code of 
Civil Procedure. 

But a Magistrate cannot make, an order 
under the section without hearing the 
parties concerned. 

This was a lieference from the 
Sessions Judge of Nadia recommending 
that the order of the District Magistrate 
of Nadia, dated the 27th June 1924, re- 
fusing under sec. 202 of the Municipal 
Act, to direct the removal of the obstruc- 
tion in question, as also his order, dated 
the 20th October 1924, directing the re- 
moval of the obstruction, may be set aside 
and the District Magistrate or any other 
Magistrate be directed to proceed and 
det^nniue whether the obstruction was on 
any road and then to pass a legal order in 
the case. 

The Lbtter qF ItKFEBRNCE was as fol- 
lows: — ' 

The Commissioners of the Nabadwip 
Municipality moved the District Magis- 
trate for an order to the Petitioner Babu 
Purna Ch^andra Mukerji under sec. 202 of 
the Bengal Municipal Act for removal of 
obstruction from a place which, the Peti- 
tioner claimed to be his privale laud. On 
lihs 27th June last, the learnt District 
r^ord^ an order stating that 


he«did not j|j|iink an^^l|^iii under sec. 2^2 
of the Municipal Act by' him jfo be 
fiable. He advised the Commissioners to 
establish their title by a civil suit or to 
acquiie the laud in question but he stated 
that he did not see his way to order sum- 
mary removal of the wall. Subsequently 
the Chairman prayed for a re-consideration 
of the order passed by him and the learned 
District Magistrate on the 20th October 
1924 thought fit to cliauge his previous 
order and to pass tlie order that the Muni- 
cipality was to remove the obstruction 
under sec. 202 of the Municipal Act and 
to recover costs from Purna Babu. Then 
there was a further letter from the Muni- 
cipality complaining of further encroach- 
ment by Purna Babu and the learned 
District Magistrate wrote in reply that ho 
thought it desirable to prosecute Babu 
Purna Chandra Mukerji. This letter is 
dated 25th October 1924. Tlie Petitioner 
before me prays for revision of the order 
passed on tlie 20th October directing the 
remov'd of the obstruction and the direc- 
tion to prosecute Babu Purna Chandra 
Mukei-ji given on the 25th October last. 
On the record being called for and notice 
being issued to the Opposite Party, the 
learned District Magistrate showed cause 
by his letter, dated 27th November 1924, 
and the Muinicipality also appeared by a 
pleader in support of the letter of the Dis- 
trict Magistrate showing cause. It is con- 
tended that the order under sec. 202 was 
passed by virtue of executive powers vest- 
ed by sec. 202 in the District Magistrate 
and that there was no proceeding before 
any inferior Criminal Court, the record 
of which this Court might call for under 
sec. 436 of the Criminal Procedure Code. 
It is further contended- that on the merits 
there is nothing wrong in the order of the 
learned District Magistrate which calls 
for interference. It appeats' . from the 




OiCDH^I WllKliT NDTII. 




The Naba45Wxp l^^jaiPALm v . Pubna Chamdha Mukerji. 

letter of tbe Disti^cf Magistftte that on on the record for facility of reference. 


the first occasion a local enquiry was 
held by one Sub-Deputy Magistrate and 
it was upon his report that the first order 
of the 27th June was ^passed. On the 
second occasion a fresh local enquiry was 
held by a different Siib-Deputv Magistrate 
and upon his report tlie second order was 
passed as it appeared to the District 
Magistrate that the oflicer who held the 
first investigation did not pay any atien- 
tion to the important documentary evi- 
dence on belialf of the Municipality. With 
respect to tlie letter dated the ‘25tli Octo- 
ber 1924 the learned District Magistrate 
says that it was an advi(*e to the Muni- 
cipality and that no case lias yet been 
instituted. 

On the question of jurisdiction of this 
Court to refer the case to the Ilon'ble 
High Court I would point out that under 
sec. 205 of the Municipal Act every 
order made by the jNIagistrate under 
sec. 202 shall be deemed to be an 
order made by him in the disci large of his 
judicial duty. In the case of Alaka 
Mohon Saha v. The Chairman of 
Naraingunj Municipality (1), it was 
contended before tlieir Jjordships in 
the High Court that while sec. 205 
says that the order shall be deemed 
to be an order by liim in the discharge 
of his judicial duty, it does not meap 
that it is a judicial proceeding, the cxiii- 
'tenfion being that the Magistrate shall 
be treated as acting judicially only for a 
particular purpose, viz., for his own pro- 
tection. But this contention was re- 
pelled by their Lordships and it was held 
that the order made under sec. 202 is 
a judicial proceeding and the Hon’ble 
High Court had the power to revise "th© 
order of the Magistrate. A certified copy 
of thetir Lordliihips* judgment iie placed* 

(1) 24 0. W. N, olxriii (1920). 


I, therefore, hold that this Court is com- 
petent to make the Reference. 

As to the merits I would point out that 
the term “ Magistrate ” is defined by 
cl. (8), sec. G of the Municipal Act to in- 
clude every Magistrate subordinate to 
the iMagistrait*. of the District to whom 
the j\ragistrate of tJie District may have 
made over any duties under the Act so 
tliat if the learned District Magistrate 
made over the duties under this Act to anv 
particular Magistrate subordinate to him, 
that Magistjatc could have proceeded to 
act under sec. 202. But what has been 
done in thin case is that while the Dis- 
trict Magistrate pur|KU*ted to act under 
sec. 202, lie acted upon the rejxirt of an- 
other Magisti'ate without himself deter- 
mining whetliei* tlie case actually came 
Tvithin the provision of sec. 202 of the 
Act. Jji niy opinion the learned District 
Magustrate could not perform his func- 
tion under sec. 202 in the way that he 
did it and that ncuther tlie earlier order 
refusing to take aedion under sec. 202 nor 
the later order by vvhicli the removal of 
tlie wall \vaiS ordered was one that was 
properly passed. 

I would therefore recommend that 
both tbe orders should be set aside and 
the learned District Magistrate be direct- 
ed eithei' himself or by any other Magis- 
trate to whom the duties under the Muni- 
cipal Act may be made oVer tojDroceed to 
determine whether the obstruction or 
encroachment was on any road and the 
case came under sec. 202 and then to pass 
a legal order in the case. As to the ad- 
vice of the learne^l Magistrate to institute 
a criminal case appearing in his letter, 
dated 25th October 1924, I make no re- 
commendation at this stage, for I am uot 
shown any provision of law under which 
this advice may be deegied to be a Judiptel 
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order and also because no case has yet 
been started against the Petitioner. 

Dr. Bijon Kumar Mukerji and Bahn 
Jntish Chandra Guha tor the Complainant . 

Mr. D. N. Bagchi, Advocate and Babu 
Mohini Mohon Bhattach^rji for the Ac- 
cused. 

The JODflMRNT OF THE OOERT Was flS 
follows : — 

This is a Reference under sec. 438, Cr. 
P. C., made by the Sessions Judge of 
Nadia recommending that two orders 
passed by the District Magistrate under 
sec. 202 of the Bengal Afunicipal Act, 
dated the 27th June and 20th October 
1924, be set aside. 

Tlie facts so far as they are necessary for 
the decision of this Reference are as fol- 
lows : — By his letteti- No. 162 dated 
23rd June 1924 the Vice-Chairman of the 
Nabadwip Municipality informed the Dis- 
trict Magistiate of Nadia that on the 2Gth 
April the Commissioners passed a resolu- 
tion regarding the raising of the northern 
[wrtion of the Municipal Road named 
Dwarik Babu’s Road. Babu Puma 
Chandra Mukerji, the Chairman of the 
Municipality, in opposition to this resolu- 
tion erected a brick wall the very next 
morning right across the northern portion 
of the said road. On the 31st May the 
Commissioners passed a resolution that a 
notice under sec. 202 of the Bengal Muni- 
cipal Act might be issued on Babu Puma 
Chandra Mukerji requiring him to remove 
the wall. ‘ On the 2nd June the Vice- 
Chairman issued a requisition on Babu 
Puma Chandra Mukerji under this sec- 
tion. As he failed to remove the obstruc- 
tion withiij the prescribed time the Magis- 
trate was asked in this letter to pass neces- 
sary orders for removal of the encioach- 
ipent. On receipt of this letter the Dis- 
trict Magistrate by an order dated the 20tb 
^^uested Babu Satish Chaodti BpNi 


Sub-Deputy Collector, ito hold a local ett- 
quiry and report by the morning ’of the 
27th. The Sub-Deputy Collddtor hejd a 
local enquiry in the presence of the Vice- 
Chairman, Babu Puma Chandra ATukerji’ 
and others. On 'receipt of his roportr the 
Magistrate on the 27th June recorded an 
order in which he stated that he did not 
think that an order by him under sec. 202 
of the Municipal Act was justifiable and 
that he did not see his way to order sum- 
mary removal of the wall. This decision 
was conveyed to the Municipality by the 
Di.strict Magistrate's letter No. 329M , 
dated 1st July 1924. The Vice-Chairman 
replied in his letter No. 258, dated 
]8th/21st July 1924, asking for re- 
consideration of the order and re- 
])eated this request in a letter of 
reminder No. 412, dated 19th September 
1924. On the 20th September the Dii- 
trict Magistrate asked his senior Deputy 
Collector Babu C. C. (riipta to hold an 
enquiry in the presence of parties and. 
report. This officer held an enquiry ac- 
cordingly and submitted a report dated 
20th October 1924. On receipt of this 
report the District Magistrate passed an 
order on the same date directing the 
Municipality to remove the obstruction 
under sec. 202 of the Municipal Act and 
recover cost from Babu Puma Chandra 
Mukerji. 

The learned Sessions Judge on an ap- 
plication made to him by Babu Puma 
Chandra Mukerji to set aside the order of 
the 20th October has recommended that 
both the order of the 27th June refusing 
to take action and the order of the 20th 
October taking action under sec. 202 of 
the Muiricipial Act be seit aside on the 
ground that the District Magistrate could 
not perform his function under this sec- 
tion by acting on the , of another 
MagiatisSi. 
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We think that the Magistrate’s proce- 
dure yas wrong in the present case but 
for a different reason from that stated by 
the learned Sesi^ions Judge. We agree 
with him that the decision of a Divisional 
Bench of this Court in the case of Alaka 
Mohon Saha v. The Chairman of Narain^ 
(funj Municipality (1) is authority for hold- 
ing that an order made under sec. 202 of 
the Bengal Municipal Act, 1884, is a judi- 
cial proceeding and we have power to 
revise tlie order of the Magistrate. But 
tliough the Magistrate was bound to act 
judicially we do not think he was debarred 
for tliat reason only from acting on a re- 
port made by a subordinate officer. There 
is nothing that offends the first principles 
of justice in such procedure. In a Civil 
suit a Court can issue a commission for a 
local enquiry to a suitable person and 
take action on the reix)rt submitted by 
such a person. A Magistrate, exercising 
his power under sec. 202, is not engaged 
in a criminal proceeding. No procedure 
is prescribed by the section and wc do not 
think he would be wrong in following, so 
far as they seem applicable, the provisions 
of the Code of Civil Procedure. But 
where the Magistrate was wrong was in 
passing orders on these reports without first 
giving the parties concerned an oppor- 
tunity of being heard. 

The provisions of sec. 202 so far as they 
are relevant to the present Keference aie 
in the following terms : — “ The Commis- 
sioners may issue a notice requiring any 
person to remove any wall which he may 

have built on any road 

. . . . and if such person shall fail to 

comply with such requisition within eight 
days of the receipt of the same, the Magis- 
trate may, on the application of the Com- 
missioners, order that such obstruction , 
• . . bo removed and thereupon the 

(I) 21 C. W. N. tdxviii (1920). 


CommiBsioners may remove any such ob- 
• struction . . . ; ' ^^nd ^the expenses 

thereby incurred shall be paid by the per- 
son who erected the same.” 

This section gives the Municipal Com- 
missioners somewhat drastic }K)wers and as 
might be expected the legislature has pro- 
vided safeguards against the arbitrary ex- 
ercise of these powers. One of these safe- 
guards appears to have been overlooked 
in the present proceedings by all con- 
cerned. This is that provided by sec. 176. 
which a reference to see. 176 shows to be 
applicable to requisition made by the 
Commissioners under sec. 202. Sec. 
176 gives the person against whom the re- 
quisition is made the right to prefer an 
objection in writing to the (.‘ommissioners. 
This objection has to he heard and dis- 
poser! of by the Chaiinian or Vice-Chair- 
man except in cases where tlie work will 
cost more than three hundred rupees, 
when the ohjcctimi will be deckled by the 
Commissioners in meeting. Under sec. 
178 the Chairman or Vice-Chairman or 
tlie Commissioners at a meeting, as the 
case may be, shall, after hearing the ob- 
jection and making any inquiry which 
they may deem necessary record an order 
withdrawing, iiKxlifying or making abso- 
lute the order against wliieh the objection 
is preferred. 'Idiis section further pro- 
vides that if this order does not witlidraw 
the requisition, further time shall be 
specified within which it shall be carried 
out. Sec. 180 gives ihg Commis- 
sioners power to execute the work 'or do 
the thing if it is not done within 
the time specified in the requisition by 
the person required to do it. They can 
act under this section without ap- 
plying to the Magistrate under sec. 202. 
But by proc eding under this latter sec- 
tion, if they obtain an order from the 
Magistrate, they are protected from a suit 

104. 
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in the Civil Court by the provisions of sec, 
205. Apart from tUe authority we have, 
cited above we should hold that the legis- 
lature could never have intended to enable 
a Magistrate to deprive a person of his 
right to a civil action for acts done by the 
Commissioners in excess of their powers 
except by a judicial order passed after 
bearing the parties concerned. 

From the papers before us it does not 
appear that any objection was preferred 
by Babu Purna Chandra Mukerji under 
sec. 176. The learned Advocate who ap- 
pears on his behalf informs us that such an 
objection was preferred and that he has a 
copy of this objection in bis brief. If this 
is so we do not understand why no objec- 
tion was taken to the whole proceedings 
on the ground that this objection has not 
been determined according to law. The 
Vice-Chairman in his letter of the 23rd 
June makes no reference to any order 
under sec. 178. But if such an order had 
been passed, making absolute the original 
requisition of the 2nd June, it would be 
necessary for the Vice-Chairman to inform 
the Magistrate that there had been a 
failure to comply with the requisition with- 
in the time extended by the order abso- 
lute. 

For the above reasons we accept this Ee- 
ference. We hold that the orders passed 
by the District Magistrate of Nadia both 
on the 27th June and on the 20tb October 
1924, were illegal orders since the Magis- 
trate did pot act judicially in that he 
passed these orders without giving the 
parties concerned an opportunity of being 
heard. We set aside these orders and 
direct the Magistrate to hear the parties 
conceded and after making such enquiry 
as may be necessary decide whether he 
should make an order directing that the 
wall be removed. 

B. C. M. 


Chaiipba Mukebji. 

PlIVT OOUHOIl* 

[AyPBAL FBOM L\B0RB.] ^ 

Loud Bookmsstbb. ] Ba( Bahadub Lala 
Lord Dunbdir. Nabsingh Das, 

Lord Subnbb. Appellant, 

1924, V, 

Heard, • ’ Tbe Secbbtabt of 

17, November. State fob India 

Judgment, in Council, 

a, December. J Respondent. 

Land Acquisition Act (I of 1894), tec. US (3)— 

Reference as to valuation— Appeal from award to 
High Court— Decision of High Court— Appeal to 
the Privy Council, if lies— Grounds oA which Privy 
Council will interfere — Principle of valuation 

A n appeal lies under the law as amend’ 
ed to the Privy Council from a decree of 
the High Court passed on appeal from a 
reference under the Land Acquisition 
Act as from a decree in an ordinary suit. 

But the Privy Council in such cases 
will not interfere with judgments of the 
Courts in India as to matters involving 
valuation of property and similar ques- 
tions where knowledge of the circum* 
stances and of the district may have an 
important bearing on the conclusion 
reached unl'ess there is something to 
show, not merely that, on the balance of 
evidence, it would be possible to reach a 
different conclusion, but that the judg- 
ment cannot be supported as it stands, 
either by reason of a wrong application of 
principle or because some important point 
in the evidence has been overlooked or 
misapplied. 

Principle of valuation as laid down in 
Fraser v. City of Fraservillb (2) re- 
ferred to. 

This was an appeal (No. 40 of 1924) 
from a decree, dated the 27th April 1922, 
of the High Court at Lahore, which 
modified in the Appellant’s favour a de- 


(2) (19171 A, 0. 19A 
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cree, dated the 16th April 1919, of the 
District Judge of Lahore. 

The latter decree had confirmed an 
award; made by the I^and Acquisition 
Officer at Lahore for land which had 
been acquired compulsorily •from the Ap- 
pellant by the Punjab Government under 
the Land Acquisition Act, I of 1894. 

The only question in the appeal was 
as to the market value of the land so ac- 
quired. The land in question was situat- 
ed on' thu Montgomery Road, Ijahore, and 
had been purchased by the Appellant in 
January 1908 and subsequently leased to 
the Lahore Municipality as a pliee 
station. 

The Land Acquisition Officer of Lahore 
made an award in favour of the Appel- 
lant for Rs. 10,986-5-4 and that award 
was upheld by the District Judge on a 
referejice to him under sec. 19 0?) of the 
Ijand Acquisition Act. 

On appeal the High Court (Sir ShaJi 
Lai, C. J. and Harrison, J ) varied the 
judgment of the District Judge in favour 
of the Appellant and inc;i-eased the pur- 
chase price to Rs. 17,967-9. 

The Appellant appealed to His Majesty 
in Council. 

Messrs, DeGruyther ^ K C, and A. 
Majid for the Appellant. 

Messrs. Dunne ^ K, C. and W, Wallach 
for the Respondent. 

Their Lordships’ Judgment was deli- 
vered by 

Lord Buckmaster.— The Appellant is 
the owner of a plot of land having a 
frontage on the west side of Montgomery 
Road, Lahore. The Government of the 
Punjab, requiring this land for the pur- 
pose of a Police Post, duly notified the 
Appellant on 7th July 1917 that the land 
was so required and directed the Collec- 
tor of the District to take steps for its ac- 
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quisition. The pride not being agreed a 
reference was taken to determine the 
value and an award was consequently 
made allowing the Appellant at the rate 
of Rs. 2,000 per kanal for the land. The 
Appellant relused to accept this award 
and the was accordingly referred to 
the District Judge of Lahore who deli- 
vered judgniont on the 15111 April 1919, 
affirmiiio the aw^ard. 

An ap])eal was thereupon laid to the 
Higli Couil of Lahore, w^ho varied the 
judgment of the District Judge in favour 
of the Aptiellant and increased the allow- 
ance to about Rs. 3,000 i>er kanal. From 
this judgment the Aj)])ellant has once 
more appealed to Ilis Majesty in Council. 
The first coiainont to be made upon the 
appeal is this; that before 1921 such an 
appeal would have ))een incompetent, as 
W'as decided in Rangoon Botatoung Com* 
pnriy^ Limited v. The ^Collector, Ran- 
gooH (1), but the Land Acquisition Act, 
3894, was ainonded in 1921 in the follow- 
ing way : 

Section 2.-Sec 2(3 of the Land Acquisi- 
tion Act, 1894 (hereinafter referred as 
the said Act), shall be ro-numbered 26 (1), 
and to the said section the followiiiir sub- 
section shall be added, namely: — 

** * (2) Every such award shall be deemed 
to be a decree and the statement of the 
grounds of every such award a judgment 
within the meaning of sec. 2, cl. (2), and 
sec. 2, cl. (9), respectively, of the Code of 
Civil Procedure, 1908.' ** 
and it is under this sectioti that the pre- 
sent appeal is maintained. The matter, 
therefore, must be considered and deter- 
mined in the same manner as if it were a 
judgment ( ?) from a decree in an ordinary 
suit, but it has been repeatedly laid 
down by the Board that in such cases 
they will not interfere with judgments of 

0) L. R. 89 I. A. 197 ; s. C. 1. L. R. 40 Oal, 
21 J 10 0. W. N. 061 (1912). 
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the Courts in India as to matters involv- 
ing^ valuation of property and similar 
questions where knowledge of the cir- 
cumstances and of the district may have 
an important bearin^^ on the conclusion 
reached, unless there is somethin^^ to 
show, not merely that, on the balance of 
pvidcnce, it would be |)ossible to reach a 
different conclusioji, but that the jud*;- 
ment cannot be sup])orted as it stands, 
either by reason of a wron^ application 
of priiicij)]e, or because some important 
point in tlie evidence has been overlooked 
or misapplied. 

Now, the j)i‘inciplc upon vvliich valua- 
tion of ]>roperly compulsorily acquired 
should be measured has been repeatedly- 
laid down before by tbis Board and by the 
House of Ijords. To use the words to be 
found in Fru-vr v. Citif o/ Frascrville (iM, 

“ it is the value to the seller of the pro- 
])erty m its actual condition at the time 
of expropriation with all its existing ad- 
vantagCb and witli all its possibilities, ex- 
cluding any advantage due to the carrying 
out of the scheme for the purpose for 
which the prof)eity is compulsorily ac- 
quired.’' 

Tlieir Tjordships are unable to find that 
this principle has been departed from by 
the High Court in tlie judgment that 
they have formed. The learned Judges 
ap))ear to have examined the cases of the 
sales of property in the district and re- 
jected those whicli, from their different 
locality and the different |X)ssibilities of 
value due to th«ir |X)sition, were, in their 
judgment, inaj)p]ical)le, and to have dealt 
tvitb this case by consideiing tlie value of 
the land immediately adjacent at the rear 
and excluded from the road as determined 
by actual pale then to have assumed that 
the land in dispute was added with the 
advfantages of the frontage and thus to 


have fixed n value for the whole and then 
taken the fractional value of this sum re- 
presented by the ratio of the area of the 
land in question to the entire block and 
given to it the whole added value due to 
tlie frontage* Their Lordships see no- 
thing wrving in the (‘ourt being thus 
guided to tJieir conclusion, and the ques- 
tion as to the amount which they thought 
right to add for the advantageous position 
that the present property occupied, their 
Lordships are not ])re])ared to expmine. 

For these reasons they think lliat this 
appeal should be dismissed with c()sts, and 
they will hinnhly advise II is ]\lajesty ac- 
cording!} . 

A small matler of the judgment was the 
omission of the right to interest to whicli 
l!ie Appellant is entitled at the rate of G 
per cent, as from the 7th July 1017, when 
the haul \\as accjuired. 

Solicitors : Mrssrs\ l\a)ilxin, Ford it 
('heater for tlie Appellant. 

Solicitor : Solicitor, India for the 

Kespondent. 

(L I). H. 

PRIVY COUNCIL. 

[Appeal froh the Chief Court of 
Lower Burma.] 

Lord Dunedin. 

Lord Carson. Maukg Dwe and 

Sir John Edge. ors, Appellants, 

1924, I V. 

Heard, 29 and | Khoo Haung Sqein 

30, July. and ors., 

J udgment, Respondents. 

21, October. 

Burmese Buddhist Law^Inkeritame^Btep'SiyiiSy 
if exclude collaterals of step mother -^Non-residmee 
with step mother and failure to bury hei\ if dis- 
qualification^-Step mothei^s share in her parertts 
estate remaining undivided at her deaths succes* 
Sion to ^Breach of filial relations^Chms, 

According to Burmese Buddhist law^ 


(2) [19 7] A 0. 194. 
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stejr children arc descendants and neces- 
sarily oust collaterals^ for bi/ Buddhist law 
property never ascends so lony as it can 
descend. 

But as regards the share of inheritance 
to which the step-mother was entitled in 
her deceased 'parent's estate which still 
remained undivided the step-children and 
the collaterals share half and half. 

It is not incumbent on the j^crsofi who 
proves that he is an heir to prove furthc'r 
ihai he has not broheji filial relations in 
such a rase. 

The fact that the step-children did not 
live ndth the deceased step-mother and did 
not bury her^ did not constitute such a 
breach of filial relations as would deprive 
them of their riyht to inherit. 

Quaere : — Whether in a cemtest between 
step-children and step-yrandehildren , the 
former exelude or share with the latter. 

Somble :— The strict Buddhist vieio that 
intestacy is compulsory has been so far 
impinged upon that a Burmese Buddhist 
is allowed to make a WfU. 

This was an a|>})eal from a decree, 
dated the 30th January amended by 
consent on ]5th May 1922, of tlie Chief 
Court of Lowej* Burma, which reversed a 
decree, dated the Gth December 1920, of 
the District Court of Tavoy. 

The appeal relates to the succession to 
the property of ]Ma Shwe Kin, a Bur- 
mese Buddhist lady who died iu 1919 
possessed of considerable separate estate. 

The deceased was the third wife of 
Khoo Shwe Groon, a Burmese Buddhist 
of Tavoy whom she survived but in whose 
proi)erty she took no interest. 

The suit was instituted by the Kespou- 
dents who were a son and grandsons of 
Khoo Shwe Goon by a prior wife. 

They alleged that the Defendants who 
Were a bi'other and a sister of the deceased 


Ma Shwe Kin had intermeddled with her 
estate and fhcy pravi'd for administration. 
1 lie question for determination iu the 
appeal \\as whether the Kes]K)ndents as 
stfp'grarulchildren of Ma Wliwe Kin coidd 
bo china(‘tensed under Hudeilust law an 
ber desrendanls, and as sueb, should be 
])ro(oiTed to collaterals in tlu' matter of 
Hiiceession. 

Tile District Ju(lt*(» decided^ in favour 
of collaterals but lii.s findings wci’e revlers- 
ed by the Ap|)('llatc Court (Pratt and 
Duckworth. JJ.). 

Messrs. Harney^ A'. 6'. and Parry for 
tlie Appellants 

Mr. Sa}}d(‘rs for the Tlospfuulents. 

Tlieir 1 johdshjps' was deli- 

vered by 

Loud Di nucdin.- This is the ease of a 
disputed succession to t)ie j)ropcrly ol a 
lady nanuxl Ma Shut Kin, a Burmese 
Buddhist livinn iji Tavoy, who was the 
third wife anti the widow' of Khoo Shwe 
(lOon. Khoo Slwc Goon was first married 
to Ala Lin and hy lier he had a son now 
deceased and another son Khoo I^ing Hoe, 
one of the Kesporidenls in the apf)eal. Ma 
liin (lied and Goon married Ala In, by 
whom he luul a son Khoo Pinj> Kyan, now 
deceased. Khoo Ping Kyan married and 
had tlnve sons and a daughter, wlio are 
the other Jlcspondents. Ma In died, and 
after some \ears (Jewm ifiarrie<^ his de- 
ceased wdfe's sister Ma Slnve Kin. Goon 
died in 1917 before bis tliird wife, who 
dkxl in 1919. He disposed of his own 
property by Will. 

Ma Shwe Kin died in 1919 possessed 
of considerable property, which was her 
own. She was also entitled to a share of 
the succession of her mother Pwa Zo. 
Ma Shwe Kin was survived by a- brother 
and married sister. This brother, the 
sister and her husband are the Appellants 
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in the present case. Originally a ques- 
tion was raised as to whether Goon really 
e'ver married his third wife, but it was 
held in the Courts below that the marriage 
was sufficiently established by habit and 
repute and no question as to that was 
raised before their Lordships. The case, 
therefon^ resolves ilself into the question, 
who are to be preferred, the step-son and 
step-grandchildren on the one hand, or 


the case of Ma Gun Bdn v. Mdung Po 
Kywe (1). It is quite true that in that 
case the property in question had come 
from the husband to the wife and that it 
was that propertyahat was the subject of 
the disputed succession, but the judg- 
ineiit in no way proceeds on that point, 
there is a- large citation of texts as to 
•''tap children, and the learned Judge 
sums up the matter thus : — 


the lady’s own brother and sister on ibo 
other? 

1'he cas<^. was tried before the District 
Judge, who preferred the Appellants. 
That learned Judge took the view that, 
though in the case of Ma Gun B6n v. 
Maung Po Kywe (1)^ the grandchildren, 
as descendants, were preferred to the 
collaterals, that case really turned, not 
upon the general principle, but upon the 
fact that the property there in question 
had come from the real father and gone 
to the second wife and thus only reverted 
to the original family. He also held that, 
in this case, the step-grandchildren had 
not lived with the deceased and had not 
buried her, that ceremony being per- 
formed by the brother and sister. 

Appeal was taken to the Chief (jourt of 
Lower Burma, and the learned Judges in 
appeal reversed the judgment. They 


“ These texts go to show that step-chil- 
<lren are regarded as heirs without limita- 
tion, except in the case of ancestral pro- 
f'Orty, and even in that they are granted a 
■Aare provided the step-parent " has liv- 
ed to have a vested interest in it, or to 
reach it according to the Burmese ex- 
pression 

This is quite in accordance with certain 
citations wliich are to be found in 
tlie Dhammathats. Thus sec B 
t^ranugye) 


There are 4 kinds of inheritance, 
nMiely, (l) that which is obtainable by 
children, grandchildren and grcat-giand- 
children only; ( 2 ) that which is obtainable 
iiy children and «tep-ehildren.” 


“The father marries again and hot 
a er and step-mother die leaving no ofl 
Spring of the marriage. • 

“ The rule of- partition betweein the step 
children and their step-mother’s co-heirs i 
as follows : — 




held that the case of Ma Gun B6n v. 
Maung Po Kywe (1) proceeded on gene- 
ral principles and not upon the) special 
character of the proi)erty in question. 
They also held that the facts above namit- 
ed created no disqualification. 

Their ,^ordships have examined the 
Digest of Burmese Buddhist Law, which 
is the available source of reference to the 
rules of the Dhammathats. They also 
considered the authorities cited. The 
leading case on the subject i.s undoubtedly 

(1) 2 Upper Burma Rulings, p. SO, 


The children shall receive the whole of 
their father s as we'll as their step-mother’s 
animate and inanimate property. As re- 
gards the share of inheritance to which the 
step-mother was entitled in her deceased 
parents’ estate which still remains undivid- 
ed, her step-children shall inherit one half 
and her co-heirs the remaining half,” 
and Manu, to the same effect ; — 

” The children shall inherit the property 
owned by the father and step-mother 
jointly.” 

Once it is determined that step- 
children are descendants they necessarily 
(1) 2 Upper Burins Bulings, p. 00. 
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oust collaterals, for by Buddhist law the 
property nevier ascends as long as it can 
descend. The learned appeal Judge in 
this case says : — 

The point of view of the Buddhist law 
is undoubtedly based on the community of 
interest between husband and wife. So 
strong is the bond between them that, in 
the absence of natural children the hus- 
band’s or wife's children, as the case may 
be, rank as the children of the step-parent 
in the matter of inheritance to the exclu- 
sion of collateral blood relations.” 

Their Lordships agree with this state - 
menT;. 

There remains the question whether 
the Appellants are disentitled to succeed, 
because, first, the Kes}X)ndents did not 
live with the deceased, and, second, that 
they did not bury her. The learned 
Counsel for the Appellants contended 
that these services, which he designated 
by the name of the filial bond, were a 
condition precedent to the allowance of a 
step-child’s right. Their Lordships can- 
not accept this view. In the same para- 
graph, sec. 6 of the Digest of Burmese 
Buddhist law, heading 4 is : — 

That which should • be withheld from 
children who failed in filial duty.” 
and this is explained thus : — 

** Among laymen disobedient and idle 
sons cannot inherit their parents' estate/’ 
Their Lordships think it clear that con- 
duct can indeed operate as a disqualifica- 
tion of the right, but that it is in no 
sense a necessary qualification to obtain 
the right. They agree with what was 
said in the case of Maung Scin Thwe v. 
Ma Shwe Yi (2) 

** We are not prepared to assent to the 
view that a man who has proved that he is 
an heir has further to prove, that ho has not 
broken off filial relations in such a case as 
thifi.'^ ♦ 


and again, p. 396 : — 

Mero separate residence does not 
nowadays and by itself prove or even set 
up an inference of a breach of filial rela- 
tions such as would deprive a child of 
his rights.” 

Their Lordships, upon the whole 
matter, agree with what was said by the 
learned Judges of the Court of Appeal, 
that in this case there is no forfeiture. 
It would only be natural that the children, 
who are all minors, should live with their 
own mother, and for the same reason, 
they could not have been the conductors 
of the funeral ceremony. 

As to the hereditary property to which 
the deceased l)ecame entitled in respect of 
her mother, but which was not as yet in her 
possession, the judgment is in accordance 
with the texts quoted. 

In view of the fact ti)at Buddliist law is 
in jnany ways obscure and the judgments 
are few, their Lordships think that it is 
necessary to make tw'o observations in case 
this judgment should be used for the pur- 
pose of upholding y)ropositionB wdiich it 
does not contain. The step-son here lias 
made common cause with the step-grand- 
children and was content that they should 
share along with him. Their JxDrdships 
pronounce no opinion as to what w^ould be 
the result in a contest between the step- 
son and the step-grandchildren ; but either 
or both are entitled to exclude the Api>el- 
lants. I'lirther, though the whole theory 
of succession depends upon the strict Bud- 
dhist view that intestacy is compulsory, 
this has so far been impinged upon that a 
Burmese Buddhist is allowed to test, 
w^hich accounts in this case for Goon’s Will 
as to his own pro[)erty. 

Their Lordships will humbly advise His 
Majesty that the appeal shall be dis- 
missed) with costs. 

Solicitors : Messrs. Henry Hilbert c6 
Son for the Appellants. 


(2) 10 Lower Barma Halixige, p. 397. 
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Solicitor: Mr. A. M. Bramall for the 
Kespondeiits. 

G. I). M. 

[CIVIL APPELLATE JURISDICTION.] 
Appeal from Original Civil Jurisdiction 
No. I i5 OF 1924. 

Sanderson, C. J.' Srkkul Mavotulai, 
Ranrim, J. Plaintiffs, Appellants, 

1925, 

Tub Lister Antiseptic 

26, March. Dhessinq Co., Ld., 

Judgment, Defendants, 

27, March Respondents. 

Indian Companies Act ( VII of 1913)^ sec. 89 

ffundi, endorsed hy Managing Agents of Compa^nj, 

when hinds Company - Negotiable Instruments Act 

(XXVI of 1881), secs 26, 27 , 28— Proper test ^ 
Endorsement as agent of Company— Words, whether 
decorative and descriptive 

Where Miticr aud Soufi who ^ were 
Managing Agents of the Lister Antiseptic 
Dressing Co,^ Ltd.^ endorsed eeriain 
huiidis ’ drawn in iheir faimir to the 
Plaintiffs in the following manner: 
“ Miticf and Sons and Mitter and Sons, 
Managing Agents^ 1 Aster Antiseplie Co., 

^Ltd.r 

PleXA—That the endorsement did not 
bind the Company as bg it the respon- 
sibility of the Company was not made 
plain and could not be instantly recog- 
nised as the document passed from hand 
to hand. 

The test laid d(ncn in Sadasuk Janki 
Das V . Maharaja Sir Kishan Pkrshad 
(2), was not saiisfijcd where one person 
might upon a consideration of the endorse' 
ment suppose that the responsibility of 
the Company was intended to be involved 
whilst another might come to the opposite 
conclusion. 

r 

This was an appeal against the decision 
of Thornhill, J., dated 20th June 1924, 

(2) L. R. 46 1. A. 36 : s. c. 1. L. B. 46 Cal. 
063 i 23 C. W. N. 937 (1918). 


passed in the exercise of Original Civil 
J iirisiliction. 

Thornhill, J. — The subject-matter of 
ibis suit which comes before t lie Court 
under Or. 37 consists of five promissory 
notes, but as they are identical in form, 
1 need only deal w;th one. 

Messrs. Mitter and Sons were Managing 
Agents for the Lister Antiseptic Dressing 
Co., Ltd. On the 19th May 1922 Mrigen- 
dralal Mitter, the proprietor of Mitter and 
Sons, executed an instrument on hundi 
stamped paper to the following effect : 

“(36') Three hundred and sixty 
days after date without grace I pro- 
mise to pay to Messrs. Mitter and Sons 
fc or order the sum of rupees five thou- 
2 sand only for value re eived in cash. 

^ Mrigondralal Mitter.” 

'rt On the back of this document there 

.4.3 1.4 

are two endorsements, namely, 

« Sd “ Mitter and Sons and 

g Mitter and Sons, 

Managing Agents, 
Lister Antiseptic Oo., Ltd.” 
The plaint alleges — “ Tlie said luindis 
were endorsed by Mitter and Sons to the 
Defendant Coiiipanv , Lister Antise])tic 
Jhessing Company, Ltd., and tlie latter 
endorsed them and delivered them for 
valuable consideration to the Plaintiff 
firm.” 

The Defendant Company deny having 
any knowledge of the drawing of the 
liundis by Mrigendralal Mitter in fa\c>ur 
of Mitter and Sons or endorsement there- 
on, and deny that they ever endorsed and 
delivered those hundis to the Plaintiff 
firm or received any consideration what- 
ever therefor. 

Neither Mitter and Sons nor Mrigen- 
dralal Mitter have appeared. The point 
for decision does not arise lietween these 
parties and the Company. It is a third 
party in the shape of the Plaintiff firm 
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who seeks, as holder of the instrument, to 
impose liability on the Defendant firm. • 

Sec. 89 of the Indian Companies Act 
lays down when a bill of exchange, hundi 
or promisisory note shall be deemed to 
have been made, drawn, accepted or en- 
dorsed on behalf of a Company and the 
authorities show that no evidence dehors 
the bill or note is admissible. 

The descriptive or decorative words 
“ Managing Agents, Taster Antiseptic 
Co., Ltd.” do not indicate the instrument 
was made or endorsed by or on behalf of 
tlie Company. 

The Plaintiffs hold a letter, dated the 
19th May 1922, purporting to be a covering 
letter sent with the hundis in which 
Mitter and Sons allege endorsement of the 
hundis on behalf of the Lister Antiseptic 
Dressing Co., Ltd. The Defendant Com- 
pany’s Counsel does not admit this to be 
a genuine letter. On behalf of the Plain- 
tiff it is argued the nile, that the inten- 
tion of the parties must be gathered from 
the contents of the document alone, does 
not apply save in cases of drawer and 
drawee. In support of this contention 
the Court has been referred to Castrique 
V. Buttigieg (12). This ease was decided 
in 1866. It decided that an endorser 
primd facie liable may show that under 
the terms of his employment he is not 
liable to the endorsee. In my opinion, it 
is not an authority showing any right to 
call evidence with a view to imposing 
liability on a party who is not primd facie 
liable on the instniment. I must, there- 
fore, decline to hear evidence on this point, 
and I dismiss the suit with costs on Scale 
No, 2 against the second Defendants, viz., 
The Lister Antiseptic Dressing Co.„ Ltd. 
Decreed against first and third Defend- 
ants, with costs on Scale No. 1. 


Mr. S. N. Banerjee (with him Messrs. 
K. P. Khaitam. and ]V. G. Chatterjee) for 
the Appellants. — There are two en- 
dorsements on the bill — one i# by the 
firm of Mitter and Sons and the other is by 
Mitter & Sons as Managing Agents of the 
Company. The second endorsement is 
meant to bind the Company and, therefore, 
the provisions of sec. 89 of the Indian 
Companies Act have been complied with. 
It is a question of construction. Cited 
Okr.ll V'. Charles (3). 

[Rankin, J “ In that case the Com- 
pany was the drawee and also the ac- 
ceptor.”] 

Sir George Jessel, M. R., |X)inted out 
that wwds ” on behalf of ” or ” on ac- 
count of ” the Company need not be ex- 
pressed on the face of the Bill, but only 
the meaning of these words should be 
there. 

Cited also Chapman v. Smethurst (1). 

In a note similar to the one in this case 
the Court of Appeal reversed the decision 
of Chaniiell, J., and held that the Com- 
pany was liable. 

Cited also Universal Steam Navigation 
Go., Ltd. v. James McKelvie d Co, (4) 
and Sadasuk Janki Das v. Maharaja Sir 
Kishan Pershad (2). 

The only reasonable construction from 
the double endorsement on the present 
bill is that the second one was on behalf 
of the Company. If the words ” Manag- 
Agents, etc.” were intended to be 
merely decorative or dijscri]jtive, they 
would have bean inserted also ih the first 
endorsement. 

iSfV Benode Mitter (with Mr. S. C. Bose) 
on behalf of the Respondents argued that 

(1) [190fl] 1 K. B. 927. 

(2) L. R. 46 I. A. 36 : B. r. T. L, R. 46 Cal. 

663; 23 C. W. N. 987 (1918). 

(3) 84 L. T. 822 (1876). 

(4) [1923] A. 0. afc p. 501. 
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the principle in Universal Steam Naviga- 
tion Go., Ltd, V. James McKelvie dt Go. 
(4) is not applicable in the case of nego- 
tiable instruments, as pointed out by the 
Court of Appeal in Ariadne Steamship Co. 
V. James McKelvie d Co. (5). Cited 
Sadasuk Janki Das v. Maharaja Sir Kishan 
Pershad (2). The responsibility of the 
party sought to be charged must be stated 
clearly on the face of the bill. 

Dutton V. Marsh (6). 

[Sanderson, C. J. — How do you explain 
the two endorsements? Why should 
the words “ Managing Agents, etc.” be 
not also in the first endorsement ?] 

Because Mitter & Sons were the payee 
of the note, therefore an endorsement lihe 
that was necessary in the first case. The 
words ‘‘ Managing Agents, etc.” in the 
second endorsement are merely decorative 
or descriptive and meant to identify the 
parties liable. 

Cited Landes v. Marcus (7), Gray v. 
Raper (8), Scrrel v. The Derbyshire Jitiil- 
way d Co. (9), Mare v. Charles (10), In re 
New Fleming Spinnitig and Weaving Co . , 
Ltd. (11). 

The Judgment of the Court was as 
follows 

Sanderson, C. J. — This is an appeal by 
the Plaintiff firm, Sreelal Mangtulal, 
against the judgment of Mr. Justice Thorn- 
hill which was delivered on the 20th of 
June 1924. 

(5) 'L. B. 46 I. A. 36; *. c. I. L. B. 46 C<i1, 

663 ; 23 0. W.N. 937 0918). 

(4) [1923] A. 0. at p. 601. 

(6) [1923] 1 K. B. 680. 

(6) h. B. 6 Q. B. 361 il8?l). 

(7) 26 T. L. B. 478 0909). 

(8) B. I 0. P. 694 (18661. 

(9) 9 C. B. 611 (1850). 

(10) 6 E. A B. 978 (1866). 

(11) I. L. B. 8 Bom. 299 (1879)} 1, L, B. 4 
Bom. STS (1879). 


The suit was brought under Or. 37 of 
•the Code of Civil Procedure and was based 
upon five hundis, four of which were dated 
the 19th of May 1922, and one was dated 
the 23rd of May 1922. In all material res' 
pects they were in the same form; and, it 
will be sufficient if I refer to that which is 
marked A. It was in these terms ; ‘‘ Cal- 
cutta, 19th May 1922. (180) One hundred 
and eighty days after date without grace I 
promise to pay to Messrs. Mitter and Sons 
or order the sum of rupees five thousand 
only for value received in cash. Sd. 
Mrigendra Lai Mitra.” That document 
appears to be in the form of an ordinary 
promissory note ; but for some reason, 
which is not apparent at present, it was 
accepted by Mrigendra Lai ^litra on the 
face of the document. It was endorsed by 
the payees, ‘‘ Mitter and Sons.” There 
was a further endorsement upon it, as fol- 
lows ; ‘‘Mitter and Sons, Managing 
Agents, Tjister Antiseptic C'o., Ltd.” 

The suit was brought by the Plaintiffs 
on the allegation that the Plaintiffs 
were holders in the ordinary course for 
valuable consideration : that the notes 
were endorsed by Mitter and Sons to the 
Defendant Company and that the latter 
endorsed them to the Plaintiffs : thev re- 
lied upon the second endorsement, which 
I have read, as an endorsement by the 
‘‘ Lister Antiseptic Co., Ltd.” 

The learned .Judge came to the conclu- 
sion that the documents were not endorsed 
by or on behalf of the Company ; and, he 
held that the words ‘‘ Managing Agents, 
Lister Antiseptic Co., Ltd.” were des- 
criptive or decorative and that ‘‘ they do 
not indicate that the instrument was made 
or endorsed by or on behalf of the Com* 
pany.” 

The material section of the Indian Com* 
panies Act, 1913, is sec. 89 which ptor 
vides as follows : — ” A bill exchange, 
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hundi or promissory note shall be deemed* 
to have been made, drawn, accepted or 
endorsed on behalf of a Company if made, 
drawn, accepted or endorsed in the name 
of. or by or on behalf or on account of, the 
Company by any person atjting under its 
authority, express or implied.” 

In this case it lias not been suggested 
that the promissory note was endorsed in 
the name of the Company. The allega- 
tion put forward on behalf of the Plaintiffs 
was that it bad been endorsed by Mitter 
and Sons on behalf or on account of the 
Company. 

The principle upon which this case must 
be decided, in my judgment, was stated 
by Lord Justice Kennedy in the case of 
Chapman v. Smethurst (1), which is as 
followo : — “The proper test to apply in 
such cases is laid down in Lindlev on ('om- 
panies, 6th Ed., Vol. I at p. 280, where 
it is said : ‘ The question is in every case 
one of construction is the bill or note the 
bill or note of the Company or not ? Does 
it really purport so to be ? For, although 
given for the purposes of the Company, 
the bill or note may not even pui*port to 
bind it. If on the true construction of 
the instrument the bill or note is the bill 
or not© of the Company, the Company will 
be liable upon it, and not the individuals 
whose names are on it, unless tlie bill or 
note is the bill or note of both. On the 
other hand, if on the true construction of 
the bill or note it is not the bill or note 
of the Company, the persons whose names 
are upon it will be liable upon it, whether 
they intended to be so or not.’ ” 

The principle was also stated by Lord 
Buckmaster in the case of Sadasuk Janki 
Das V. Maharaja Sir Kishan Pershad (2). 
Lord Buckmaster is repmted to ba.ve said 

(I) [1000] 1 K. B. 087. 

(8) L. B. 40 L A. 86 : •. o. 1. L. B. 46 Oal. 

6681 88 0. W. N. 987 (1916). 


as follows : “ It is of the utmost import- 
ance that the name of a person or firm to 
be charged upon a negotiable ^document 
should be clearly slated on the face or on 
the back of the document , so tliat the res- 
ponsibility is made plain and can be in- 
stantly recognised as the document passes 
from hand to hand.” The learned Lord 
]>rocee(led to say, “The statement, to' 
which reference has been made, which 
appears on p. 99 of Messrs. lyenger and 
Adiga’s book on Negotiable Instruments, 
that ‘ outside evidence is inadmissible on 
any person as a principal party unless 
his — the principal party’s — name is in 
some Avay disclosed in the instrument it- 
self,’ is not in itself an adequate statement 
of the law. It is not sufficient that the 
l>rincipars name shoukl be ‘ in some 
way ’ disclosed : it must be disclosed in 
.such a way that on any fair interpretation 
of the instrument his name is the real 
name of the person liable upon the bill.” 

It is, therefore, a question of construc- 
tion whether the Company has been made 
liable by the endorsement which appears 
on the back of these promissory notes and 
which is as follows : “ Mitter and Sons, 
Managing Agents, Lister Antiseptic Co., 
Ltd.” 

In my judgment it is jx)ssible that any 
one taking these promissory notes might 
infer that tlie words which appear after 
the endorsement “ Mitter and Sons ” 
were merely descriptive of *■’ the firm of 
Mitter and Sons,” and it is not clear that 
the responsibility of the Comjmny would 
be recognized by any one to whom the 
documents were transferred. 

The only point which, in my judgment, 
was of any substance was that these 
documents bore the endorsement “ Mitter 
and Sons ” twice : and, it was urged that 
if the words “ Managing Agents, Lister 
Antiseptic Co., Ltd.” were merely. 
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Sons there would be no reason for 
“ Hitter and Sons ” endorsing; the docu- 
ments twice. It was urged that if the 
words, to which I have referred, were in- 
tended to be merely descriptive they 
might have been inserted after the first 
endorsement which appears upon the pro- 
missory notes. 

I am unable to accede to that argu- 
ment. It seems to me that it would not 
be clear to any one, who took the docu- 
ments, that the responsibility of the Com- 
pany was intended to be involved. It 
might be that upon consideration of the 
documents one person might come to the 
conclusion that the responsibility of the 
Company was intended to be involved ; on 
the other hand, another person, taking 
these documents, might come to the 
opposite conclusion, viz., that it w’as in- 
tended that the personal liability of 
Messrs. Mitter and Sons only was involved. 
The endorsement on the documents does 
not comply with the test laid down by tlie 
learned Lord that the “ responsibility is 
made plain and can be instantly recog- 
nized as the document passes from hand 
to hand.” 

For these reasons, in my judgment, the 
learned Judge’s judgment was correct. 

An application was made to the Court 
for leave to amend the plaint in order to 
include a claim for money which it was 
alleged the Plaintiffs had advanced to the 
Compaiiy. There was no application at 
the trial for such an amendment and it is 
sufficient to say that, in my judgment, it 
is too late now for the Plaintiffs to make 
that application. There is a further 
reason that there is not in the plaint suffi- 
cient indication as to what, if any, the 
consideration was. Therefore, in my opi- 
nion, the application for amendment 
should be refused. 


dismissed with costs. 

Eankin, J.— I agree. 

Messrs. Khaitan d Co., Solicitors for 
the Appellants. 

Messrs. Dutt^ d Soits, Solicitors for the 
Bespondents. 

P. D. Appeal dismissed. 

(CIVIL APPELLATE JURISDICTION.] 
PalVT CODNOIL Applioaiions 
Nos. 4 AND 5 OF 1925. 

' SoURENDBA NaTH 
Mitter and ors., Plain- 
Sandebson, C. J. tiffs, Respondents, 
Rankin, J. Petitioners to England, 

1925, ■ V 

11, February. Sm. Tabus, LA Dassi, 
Defendant, Appellant, 

, Opposite Party. 

Civil Procedure Code ( Act V of 1908), sec. 109, 
cl$ (•<) und {c)— Leave to appeal to Privp Council 
— ‘'Decree or final order paeted on appeal”— Order 
of remaitd— Interlocutory order— Or. ZS, r. 3, re- 
cording of comprondee under— Preliminary decree 
— Appeal to High Court against order recording 
compromise and against prdiminary decree— 
Order by High Court holding compromise not made 
out and remanding case to lower Court for trial, 
if interlocutory order. 

Where the trial Court recorded a com- 
promise and passed a preliminary decree 
in accordance therewith, and on appeal, a 
Division Bench of the High Court holding 
that the compromise had not been made 
out set aside the order recording the com- 
promise and the decree based thereon, and 
remanded the case to the lower Court for 
trial, and against this decision of the. Divi- 
sion Bench application was made for leave 
to appeal to His Majesty in Council : 

Held — That the order of the Division 
Bench remanding the case to the trial 
Court for trial must be regarded as an in* 
terlocutory order and it was not a "de- 
cree ” or ” final order" passed on appeal 
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within sec. 109, cl. (a) oj the Code of Civil 
Procedure, • 

Alexander John Forbes v. Ammebr- 
oonxssa Begum (1) and Maharua 
Maheshur Singh v. The Bengal Govern- 
ment (2) referred to. 

Held further — That this was not a case 
in which the High Court should grant a 
certificate under cl. (c) of sec. 109 i.f the 
Code of Civil Procedure. 

Per Rankin, J. — Whether the character 
of finality can be rightly claimed in res- 
pect of an order must be determined with 
reference to the precise relation in which 
it stands to the proceeding before the 
Court. 

Secretary of State for India in Coun- 
cil V . British India Steam Navigation 
Company (3) referred to. 

The mere dismissal o/ an applicalion for 
recording an adjustment coupled tciih an 
order that it is therefore necessary for the 
case to be tried in the ordinary way does 
not stand in such a relation to the proceed^ 
ing before the Court as to entitle it to be 
regarded as something iphich conclusively 
adjudicates upon the rights of the parties 
which were really the subject-matter of the 
litigation. It merely negatives one of the 
se\mrat ways in which it may be contended 
that the rights of the parties should be dis- 
posed of. The contention that the order 
must be final because it set aside a decree 
cannot be sustained. 

This yjSLQ an application for leave to 
appeal to His Majesty in Council against 
the order of a Division Bench of this 
Court (Walmsley and B. B. Ghose, JJ.), 
dated the 18th December 1924, made in 
R. A. No. 94 of 1924 and Miscellaneous 
Appeal No. 136 of 1924. 

(1) 10 Moo. I. A. 340 (1865). 

(8) 7 Moo. 1. A. 283 (1860). 

(3) 13 C. L. J. 00 (1911). 


The facts of the case will appear from 
the judgment. 

Mr. S, C. Bose and Babu Nanda Copal 
Banerji for the Petitioners. 

Mr. B. L. Mifter, Sir Provash Chandra 
Miira^ Babus Heinendra Ch. Sen and 
Surendra Nath Basu for the Opposite 
Party. 

The rfUDCiMENT GE THE (.7uURT Was US 
follows ; — 

Sanderson, C. »!. — This is an applica- 
tion by iljc Plaintiffs iti the suit for a certi- 
ficate tint the case is a fit one for appeal 
to His Majesty in (Council. 

The suit v\as bronglit by the Plaintiffs 
for partition by metes and bounds of the 
properties described in the plaint. Durijig 
the course of the tiial it was alleged that 
a compromise between the parties had 
been arrived at and an application was 
made on behalf of the Plaintiff's to the 
learned Subordinate Judge for recording 
the compromise and for a decree in accord- 
ance with tile terms of the compromise. 
The Defendant Srimati Tarubala Dassi 
objected to the compromise being record- 
ed and to a decree being passed on the 
ground that the compromise had not been 
made with her authority. The learned 
Subox'dinate J udge heard evidence — both 
oral and documentary — and came to the 
conclusion that the compromise had been 
arrived at and was binding upon the 
parties. The learned Judge ordered the 
compromise to be recorded and made a 
preliminary decree in accordftnee there- 
with so far as it related to the suit. 

The Defendant then preferred an appeal 
to the High Court against the order re- 
cording the compromise and against the 
decree and the appeal was heard by my 
learned brother Mr* Justice Walmsley and 
Mr. Justice Bepin Behary Ghose. These 
two learned Judges allowed the appeal 



834 


THi CXiiCOf^iC NOTiSS. 


(Vot. 


SOUEENDRA Nath Mitter V . Sm. Tarubaea Dassi. 


and remanded the case to the trial .Court 
in order that it might be heard from the 
stage at which it had reached on the 3rd 
September 1928. 

It was argued on behalf of the Plain- 
tiffs that the decision of the Division 
Bench of this Ooiirt was a “ decree ” or 
a “ final order ’’ passed on appeal within 
the meaning of sec. 109, cl. (a) of the 
Code of Civil Procedure and that inasmuch 
as it reversed the decision of the Court im- 
mediately below and as there was no 
doubt that the value of the subject-matter 
in dispute in the suit and in the appeal 
was more than Es. 10,000 the Plaintiffs 
were entitled to a certificate. On the 
other hand, it was argued on behalf of the 
Defendant that the order of the Division 
Bench was no more than an interlocutoiy 
order and did not decide the questions 
which were in dispute in the suit between 
the parties. There is no doubt that the 
decision of the Division Bench of this 
(lourt may be said to be a “ final order ” 
in the sense that it decided that the alleg- 
ed compromise should not be recorded 
and that no decree should be made in 
accordance with the terms of the compro- 
mise. On the other hand, it is clear that 
the decision of the Division Bench of this 
Court did not decide any of the matters in 
controversy between the parties in the 
suit. 

I have come to the conclusion that the 
order of the Division Bench of this Court 
remanding the case to the trial Court 
must be regarded as an interlocutory 

order. 

I refer to the case of Alexander John 
Porhes v. Ammeeroonissa Begum (1). 
In that casa a suit was brought by the 
Plaintiff, who was a mortgagee, for pos- 
sesBlou of a taluk and other real estates,, 
which had been mortgaged to hitn by! 

Ct) 10 Hoo. 1, A, 840 (1869): 


deeds of absolute sale ond defeasance, 
constituting a Bye-bil-wuffa, or condi- 
iional sale in the nature of a mortgage. 
The case was tried by the Civil Judge of 
Pumeah who made a decree for posses- 
sion with the mepe profits which were 
claimed. The Defendant appealed to (he 
Saddar Dewani Adalat and that Court by 
i(,s order, which was dated the 22nd Janu- 
aiy 1857, held that the Civil Judge had 
been wrong in decreeing tmsUat or mesne 
profits, and, further, that as the Plain- 
tiff had been found to have been ifl pos- 
session, he was bound, before be was en 
titled to have his conditional sale made 
absolute, to render .jecoiiiits, and to show 
that the loan bad not been liquidated with 
inlorest trom the usufruct of the property, 
and the Court remanded llie case in order 
that the Judge might call upon the Plain- 
tiff for his accounts, and then, with refer- 
ence to the above remarks, decide the case 
according to the results shown by them. 

The case accordingly went back to the 
trial Court and the Acting Judge held that 
the accounts were insufficient and by bis 
decree he dismissed the suit. Thereupon 
there was an appeal by the Plaintiff to the 
Saddar Dewani Adalat and the appeal 
Court dismissed the appeal. An applica- 
tion for review was made which, again, 
was dismissed, and there was an appeal 
l>y the Plaintiff to the Judicial Committee 
of the Privy Council against the decree 
dismissing the suit. 

The part of the judgment which, is 
material to the present case is with re- 
ference to the order of the 22nd January 
1857 by which the Saddar Dewani Adalat 
remanded the suit for the purpose of a 
fresh trial. The judgment of Sir James 
Colvile on this part of the case is at p. 
369 as follows : — “ Upon the question 
whether the Appellant is so bound by the 
order of the 22nd. of January 1867, agmnst 
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which he did not appeal, that he cannoii 
Impeach the correctness of the remand, 
their Lordehips have to observe that the 
ordfer was an interlocutory one; that it 
did not purport to dispose of the cause; 
and consequently, that uj)on the principle 
laid down by tliis Comrmttee in the case 
of Maharaja Maheshur Singh v. The. Ben- 
gal Government (2), upon which their 
Tiordshipe have very recently acted in a 
case from Oudh, the Appellant is not now 
precluded from insisting that the re- 
mand for the production of the accounts 
w'as erroneous; or that the cause should 
have been decided in his favour, notwith- 
standing the non-production of the ac- 
counts.” 

On the principles which are there stated 
I am of opinion that the order of the Divi- 
sion Bench of this Court, remanding the 
case to the trial Court for trial, must be 
regarded as an interlocutory order and it 
W'as not a ‘‘ decree ” or a “ final order ” 
passed on appeal within sec. 100, cl. (a) of 
the Code of Civil Procedure. 

It was further argued by the learned 
Counsel on behalf of the* Plaintiffs that 
this Court should give a certificate under 
cl. (c) of sec. 109 of the Code of Civil 
Procedure. I have read the judgment of 
the Division Bench of this Court and I 
have no doubt that this is not a case in 
which this Court should grant a certificate 
under cl. (c) of sec. 109 of the Code of 
Civil Procedure. 

Pot these reasons in my judgment this 
application must be dismissed. This de- 
cision governs the other application, so 
that both the applications are dismissed, 
with costs, five gold mohurs to cover both 
the cases. 

Bansin, J. — I agree. In this case the 
Plaintiffs sued for an ordinary partition 
deOToe, .^ter written statement had been 
7 Moo. I. A. 888 (186^. 


filed and at a time when the Defendant 
was moving the Court to appoint a Be- 
oeiver it is alleged that a settlement took 
place between the parties. The question 
of the shares of the parties seems to have 
given rise to no controversy, and the 
character of the alleged settlement seems 
to have been that the Plaintiffs would take 
over all the liabilities shown in the books, 
that the Defendant would give up all rights 
to certain moveables, that she w’ould have 
a right of residence in a certain house and 
that the jewellery would be divided in a 
certain way. The order from wliich it is 
proposed to appeal to His Majesty in 
Council is an order which merely holds 
that that settlement or adjustment has not 
been made out. 

Now, an application to record an adjust- 
ment under Or. 23, r. 3, is in some ways 
a very special matter, because it is a maitter 
as to which a party is allowed to stand 
upon and to enforce an agreement which 
was not in existence at the diate of the 
suit. It is a method whereby for con- 
venience a party is allowed to enforce 
what is really a new cause of action al- 
together and this is done in order to avoid 
the necessity of abandoning one suit and 
starting another. The question, therefore, 
whether a decision that the adjustment 
is invalid, is a final order or not is rather 
different from the question which can 
arise w ith regard to any other of the stages 
of the suit. 

We liave to decide whettier in •this case 
the! order from which it is proposed to 
appeal should be regarded as merely nega- 
tiving one way of deciding a controversy 
in the case or should be regarded as a deci- 
sion upon a substantive cause of acti<m 
negativing the cause of action and, there- 
fore, in part finally determining the rights 
of the parties. We have to decide whe- 
ther the order is a final order for the pur- 
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pose of saying whether, under the Code 
the right of a party is to appeal at once. 
It setems quite clear that if he has no 
right to appeal at once, the only conse- 
quence is that when this Court had deter- 
mined the rights of the parties in the suit 
the present Petitioner will be able to raise 
the question of the validity of the order 
which negatives the adjustment. I think 
the first principle to be kept in mind is 
what lias been laid down by the late Mr. 
Justice Mookerjec in the very w’ell-know ii 
case of Secretary of State for India in 
Council V. British India Steam Navif/ation 
Company bS) : “ Wliether the character 
of finality can be rightly claimed in )<’- 
siJect of an order must be determined with 
reference to the precise relation in Mhicli 
it stands to the proceeding before the 
Court.” In my judgment, the mere dis- 
missal of an application for recording an 
adjustment coupled with an order that it 
is therefore necessary for the case to be 
tried in the ordinary way does not stand 
in such a relation to the jiroceeding before 
the Court as to entitle it to be regarded 
ae something which conclusively adjudi- 
cates upon the rights of the parties which 
were really the subject-matter of the liti- 
gation. It merely negatives one of the 
several ways in which it may be contended 
that the rights of the parties should be 
disposed of. 

The contention that the order must be 
final because set aside a decree cannot 
be sustained. 

I therefore think that the present ap- 
plication does not come within the phrase 
“ final order ” in sec. 109 and I agree that 
there is, no special case for giving a certi- 
ficate on the principles applicable under 
cl. (c). 

Applications dismissed with coiis. 

H. C. 8. 

(8) 13 0. L. 7, 90 a8U), 


BALA DASSI. 

[CIVIL APPBLLATB JDBISDlCTIOII.l 
Appbal prom Obdbr 
No. 31* OP 1923. 

Alkama Bibi and 

Gbbaves, J. ors., Plaintiffs, 

Gbaham, J. ^ Appellants, 

1924, ' ®. 

Heard, 19, June. Stxd Istak Hossaim 
J udgment, 20, June, and ors., Defendants, 

Respondents. 

Civil Procedure Code (Act V of 1908), Or. J^O, 
r. S— Receiver, appoirUmmt of—Mahomedan law— 
Matwali of a wakf eetate — Claimant jor office— 
Right to apply for eweh appointment— Vi’ivad f«cie 
title, to be prtyved-Rvpediency of appointing a 
Redever, where no party in poiteesion. 

An order appointing a< Receiver will not 
be made ordinarily at the instance of a 
Plaintiff having merely a shadowy claim 
where it has the effect of depriving a De* 
fendant of de facto possession, since that 
might cause irreparable wrong. It is 
sufficient if a prima facie title to the pro- 
perty over which the Receiver is sotight 
to be appointed is made out. 

Where property is shown to be in medio, 
i.e.. in the enjoyment of no one, the Court 
can hardly do wrong in taking possession. 
It is the common interest of all parties 
that the Court should prevent a scramble 
arid as no one seems to be in actual lawful 
enjoyment of the property, no harm can be 
done to any one by taking it and preserv- 
ing it for the benefit of the litigant who 
may prove successful. 

This was an appeal preferred on the 
20th December 1923 against the order of 
.1. MacNair, Esq., District Judge of Zillah 
Birbhum, dated the Slst October 1923. 

The facts of the case will appear from 
the judlgment. 

Bobus Jyotie 'Chandra Sircar and Haro- 
dhone Chatterjeo for the Appellants. 

!Df. Jadu N(^M Kanjilfil for the Bespon* 
dents. 
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The Judgment of the Cocrt was as 
follows ; — 

TtRAHam, J. — This appeal is directeil 
against an order of fclie District Judge of 
Birbhum refusing to appoint a Receiver 
pending the disposal of a •suit brought by 
tlie Plaintiffs, now Appellants, for the 
appointment of Plaintiff No. 1 as maiwalli 
of a certain wakf estate, or in tlie alterna* 
tive, for the appointment of holh tlie Plain- 
tiffs as maticaUia. 

The facts, so far as they aie material for 
present purjiORes, may be shortlv stated. 

Tn the year 1JI04 B. S. one Molajim 
Hossaiii Khan made a disposition of all 
liis properties for religious and pious pur- 
|X)ses, and on the Pith Falgun 1304 exe- 
cuted a deed of wakf v\’herel)v he appoint- 
ed himself as maiwalli for his own life-time 
and made provision for snccesion to the 
office after his death. His wife Mata- 
harannessa Bibi was to succeed him as 
maiwalli. On the 3rd Kartilc 1309 B. S. 
IIosHain Khan died, liis uife having pre- 
(teceased liim on the iSth Bhndra of the 
same year. 11 le wakftiqma contained a 
provision to the following effect : ‘Mn the 
absence of my two wives and children the 
Collector of the District shall be com- 
petent to appoint whomsoever of my line 
{amor bojigsher niadhye) he considers 
com^tent and pious as the matioalli,*' 
and according to this provision the last 
matwalli Mostak Hossain Khan was ap- 
pointed as such. 

Mostak Hossain, who succeeded as mat^ 
wain on the death of Hossain Khan, died 
in Chaitra 1328 B. S. and the dispute 
then arose which has led to the institution 
of this suit. The Plaintiffs-Appellants 
claim that under the terms of the wakf 
deed, the person who of the settlor’s line 
or family is fit to be appointed as matwalli, 
should be so appointed. Plaintiff claim- 
ed that she is possessed of the necessary 


qualifications, and in the alternative, asked 
that both she and tlie Plaintiff No. 2 might 
be appointed, the Plaintiff No. 2 being 
stated to be an agnatic relation of Mola- 
Jim Hossain Khan. 

It appears that after the death of Mos- 
ta,k Hossain an application was made to 
the roIlectorofBirbhuin to appoint a 
maftrolh m accordance with the provisions 
of the wnhfmma, bn) the (.'ollecor held 
that he had no jnris(iiction and referred 
tl^ parties lo the ( 'ivjl Court. The Plain- 
tiffs therenpon filed their .plaint on the 
23rd May lOGo The 1st. 2nd and 3rd 
Defendants are the widows of Mostak 
Hossain a.nd the Ith Defendant is a 
minor, Syed Istak Hossain, grandson of 
Mostak Hossain, represented by his grand, 
t^her, next friend and guardian Syed 
Hogsain Ali. 

On the 7th June 15)23 an application was 
made by the Plaintiffs for the appointment 
Of a Receiver and orders were passed ex 
parte a.ppointing as Receiver a pleader 
named Mouivi Ahaar. Objection 

was subsequently taken on behalf of De- 
fendant No. 4 to the appointment and the 
order was stayed. Eventually on the diet 
October 1922 after hearing tlie parties the 
District Judge cancelled the ex parte 
order previously passed and declined to 
appoint a Receiver. Tlie Plaintiffs then 
filed this) appeal. 

The sole question is whether in' the par- 
txcular circumstances of thiS case .it is just 
and convenient that a Receiver should be 
ap^inted. The main j>rinciples upon 
which the discretion of the Court should 
be exercised in making such m appoint- 
ment are well settled. Such an ofder will 
not ordinarily be made at the instance of 
a Plaintiff having merely a shadowy cLim 
where it has the effect of depriving a De- 
fendant of de facto possession, since that 
might cause irreparable wrong. It ap- 

106 
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pears to be extremely doubtful here, how- 
ever, whether the property in dispute b in 
the exclusive possession of any one of the 
parties. Syed Hossain Ali, the grand- 
father and guardian of the Defendant No. 4, 
in his petition dated the 16tb June 1922 
claims to be in possession of the wakf 
estate on behalf of the minor Istak 
Hossain, but he has not ventured in his 
affidavit of the 2l8t July 1922 to affirm 
that he is in such possession, and the 
omission is significant. Then the Defen- 
dant No. 7 Syed Hossain Tahid in a peti- 
tion filed on the Slat October 1922 also 
claims to be in possesssion of the wakf 
estate. 

It is by no means clear therefore who 
is in actual poesession, and in the mean- 
while something like a scramble seems to 
be going on between those who have 
claims, or fancied claims to the office of 
matwalli. Such a state of affairs cannot 
but be prejudicial to the interests of the 
wahf estate. Government revenue has to 
be paid, rents collected, suits instituted or 
defended and pious and religious acts per- 
formed in accordance with the provisions 
of the wakf deed. None of these things 
can be done or properly done while a 
state of confusion prevails. The main 
object of appointing a Receiver is to pro- 
tect the properties pending litigation and 
to preserve them for the benefit of the 
party lawfully entitled thereto. It is not 
necessary at the present stage to consider 
the question whether the Plainitiffs can 
legally be and ought to be appointed as 
matwallis. Thai is a matter which will 
have to be decided in the suit. In an 
application for the appointment of a Re- 
ceiver it' is sufficient if a prirnd facie title 
to the property over which the Receiver 
b sought to be appointed is made out. 
Having regard to the terms of the ioakf- 
natna it can hardly be disputed that a 


prirnd facie claim has been made out by 
the Plaintiffs. It cannot at all events be 
said that their claim is a mere pretence. 
On the contrary it appears to be a bond 
fide claim and that being so, and regard 
being had to th^ state of affairs which has 
been disclosed, the case seems to be a fit 
one for the appointment of a Receiver. 
Where property is shown to be in medio, 
i.e., in the enjoyment of no one, the Court 
can hardly do WTong in taking possession. 
It is the common interest of all y)arties 
that the Court should prevent a scramble, 
and as no one seems to be in actual law- 
ful enjoyment of the property no harm can 
be done to any one by taking it and pre- 
serving it for the benefit of the litigant 
who may prove successful. 

It is to be observed that the learned 
District Judge, while holding that the 
necessity or propriety of appointing a 
Receiver has not been made out to 
his sati.sfaction , has given no reasons for 
his conclusion. If he had found that any 
one of the parties was in e.xclusive posses- 
sion of the loakf estate and was duly ad- 
ministering it, 'the yxisition would have 
been different. Gn the particular facts 
of the case it appears to me to be expe- 
dient that a Receiver should be appointed. 
In the result therefore the appeal must be 
allowed, the order of the District Judge 
set aside, and a Receiver will be apjxwnted, 
it being left to the discretion of the (’ourt 
below to select a suitable jiersou for such 
appointment. The costs of this appeal 
will abide the result of the suit. The 
hearing fee is assessed at two gold mohurs. 

Greaves, J. — ^I confess that I felt con- 
siderable doubt in the course of the argu- 
ment addressed to us as to whether the 
Plaintiff putting forward the claim which 
she puts in this case is entitled to ask the 
Court in an interlocutory application to 
appoint a Receiver. Apart from the 



80i9 


VoL. XXIX.'I Tftl CALCtJTl?* WllKLt NOl’lSS. 


Alkama Bibi V. Syed Istak Hossein. 

Es- 12 a month to which she is entitled 
by virtue of the wakfnama itself and 
which, it is not suggested to us, is in 
arrear her interest seems to be merely a 
claim that she is entitled to a preferential 
consideration when the tlourt appoints a 
matwalli. As I have already stated 1 felt 
considerable doubt yesterday as to whe- 
ther a claim of this nature was sullicient 
to justify a Court in appointing a Eeceiver 
in an interlocutory application and I con- 
fess that my doubts are not entirely dis- 
pelled/ The grounds U]X)n wliich a Court 
in England and a Court in this country 
appoint Keceivers are ])ractically the 
same. Under the Judicature Act of 1873 
a Court can make such an appointment 
where it considers it just and convenient 
to do so, that is to say,- you have the same 
words as appear in the Civil l^roceJure 
Code in this cK>untry. 1 took the oi>por- 
tunity last night and this morniiig of con- 
sultmg “ Daniel’s Chancery Practice ” 
which deals exhaustively with the apjx)int- 
ment of Keceivers by a Chancery Court 
and also ‘‘ Kerr on Keceivers.” I have 
not been able to discover any case in 
which a Eeceiver has been appointed in 
an interlocutory application under cir- 
cumstances in any way resembling the cir- 
cumstances of this case, 1 mean where the 
interest is of so shadowy a nature as in 
this case. There always seems to have 
been eome actual interest in the pro|>erty 
to be protected to support sucli an appoint- 
ment but my learned brother feels that in 
the circumstances of this case it is desir- 
able that a Receiver should be appointed 
and as the learned District Judge in the 
Court below has left the matter in doubt 
as to whether the toakf property is without 
a custodian or not I think that we are 
justified under these circumstances in 
making the appointment simply for the 
protection of the property. Although still 


feeling the doubt which I do having re- 
gard to the nature of the Plaintiff’s claim 
I am not prepared to say that a Receiver 
should not be appointed in this case and 
I concur in the order that has been made. 
H. C. 

(CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Deouek 
No. 143 OF 1923. 

' Sir Wa8IF Ali Mibza, 
Nawab Bahadur of 

SUHRAWARDY, J. MURSHIDABAD, Defend- 
Duval, J. ant, Appellant, 

1925, v. 

13, May. Saradindu Narain Rai 
and ors., Plaintiffs, 
Respondents. 

EstcUei Variition Act f F, U, U, o/ 1 897 secs, 
IfOi dJ^^Partition of inouzahs jointly held^Order 
of Collector refusing to make over pessession to onie 
party of chuck regarding which dispute arose sub- 
sequent to partition— JSuit for declaration of title 
and recovery of possession^ if barred-^ Limitation 
Act (IX of 1908)f Art H, if applied to the case. 

After a partition under the Estates 
Partition Act of certain mouzahs held by 
the Plaintiffs and the Defendaiit jointly 
the Defendant secured a rent decree 
against the tenants of a certain chuck 
inspite of the Plaintiffs* objection and the 
Plaintiffs applied to the Collector to give, 
effect to the partition and to give them 
possession of the disputed chuck. This 
was refused and the Plaintiffs then sued 
for declaration of title and recovery of 
possession more than one year after 
the Collectors order: 

Held — That the order of the Collector 
on the Plaintiffs* application was not one 
under sec. 94 of the Estates Partition Act 
and the suit was not barred under sec, 119 
of the Act nor was it barred under Art. 14 
of the Limitation Act, for an order under 
Art. 14 must be such an order as the 
officer is empowered under the law to pass 
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and would he effective unless set aside. 
The order in the present case was one for 
which there was no provision of the late. 

This was an appeal ac?ainst the decree 
of J. W. Nelson, Esq., District Judge of 
Zillah Murshidabad, dated the 12th of 
August 1922, affirming the decree of Babu 
Satchidananda Mukherjee, Munsif, Ibt 
Court at Kandi, dated the 10th of June 
1921. 

The Plaintiffs were proprietors of Touzi 
No. 254 and the Defendant w^as the pro- 
prietor of Toiizi No. 253. There were 
formerly a number of mouzahs which be- 
longed jointly to these tw^o Touzis. To 
1907 a record-of -rights was prepared of 
the lands of Touzi No. 253 including the 
joint mouzahs. After tlie preparation of 
the record-of-rights Defendant applied to 
the Collector for a partition of the ijmali 
mouzahs. Tlie partition proceedings 
ended in a soleriama wdiich w’as confirmed 
by Government. Mouzahs Mahadia and 
Santoshpur which w^ere, formerly ijmali 
were included in the Plaintiffs’ share. 
The appeal related to certain lands which 
were included in the record-of-rights in 
Mouzahs Mahadia and Santoshpur. The 
Plaintiffs claimed those lands as having 
fallen to their share by the solenama. 
The Defendant’s case w^as that fthese lands 
were really resumed Chowdvidari Chakrati 
lands of INlouzah Bistupur and w’ere ex- 
clusively in the possession of the Defen- 
dant from before the partition. It ap- 
peared that after the partition proceedings 
both parties attempted to realise rent 
from the tenants. In 1917 the Defendant, 
the Nawab Bahadur of Murshidabad, ob- 
tained a decree for rent inspite of the con- 
tention the tenants that they held the 
lands under the Jamua Raj (Plaint^s). 
In 1916 the Plaintiff's applied to the (kjlec- 
tor to be put in possession of these lands 
as belonging to iheir share in the parti- 


tion proceedings. The Collector refused 
fhe application by an order, dated 16th 
May 1917, holding thait the lands in ques- 
tion wrere not included in the partition pro- 
ceedings. In 1921 the Plaintiffs brought 
tthe pi-esent suit for a declaration of their 
title on the basis of the partition solenama. 
The first Court decreed the suit. There 
was an appeal by the Defendant which 
was dismissed by the lower Appellate Court. 
The Defendant preferred a second appeal 
to the High Count. 

Mr. Amarendra Naih Bose ami Babu 
Sures Chandra Mukherjee for the Appel* 
lant. 

Mr, Gunada Charan Sen (for Babu 
Jogesh Chandra Boy) and Babu Anilen- 
dra Nath Roy Chowdhuru for the Res]X>n- 
dents. 

The Judgment of the Court was as 
follow s : — 

This api>eal is by the Defendant. It 
arises out of a suit brought for declaration 
of the Plaintiffs’ title to the chuck in suit 
and for recovery of possession thereof. 
Both the C'ciirts^below^ have found against 
the Defendant and in this appeal three 
tx).ints have been raised. The first is that 
on a proper construction of the solenama 
between the parties it ought to have been 
held that this land w’as outside the parti- 
tion and w^as the propeily of the De- 
fendant. The chuck in question ap- 
pears to be resumed Chakran land ap- 
pertaining to Mouzah Bistupur, a mouzah 
held separately by the Defendant. But 
in the finally published record-of-rights 
it was recorded as a part of the joint 
mouzahs. In 1910 the Defendant ap' 
plied to the Collector for partition of the 
mouzahs held joint uiuler Touzisi Nos. 253 
and 254 under the Estates Partition Act. 
Tn 1915 a solenama was filed settling the 
terms of the partition between the parties 
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and under that parlilioji the mouzah 
containing the chuck in suit fell to ttic 
Plaintiffs. The solcuama was in these 
terms : “ The chucks witliin the inonzahs 
whicli the Opposite Party shall get 
under the terms of this .solcnaniu^ 
as apj>ertai]iing to Touzi* No. - 20 1 deti- 
nitely included within Tonzi No. 258 
under the Survey and Settleinenj of the 
record-of-right shall lemain iiidudeil 
within 'rouzi N’o. 258 and the Petitioner, 
the Nawab liahiidui’ ol mslndahail, 
shall rarnain in the ov\nersliip aiid jjosses- 
sion thereof as before jind the chucks 
within the muuzahs, w liieli the l’otitione»‘ 
NTiwab Baliadiir of .Ai urshidabad is (o get 
as appertaining to T'ouzi No. 253. whieli 
have been deiinitely included by the 
Sur\t‘y and Settlement m the lecord-oP 
j-ighls in Touzi No. 251, shall he owned 
and possessed by the 0|)j)osite Pai't\ and 
they shall remain ineliuled witlim 'louzi 
No. 254.” On tJiis the PlamtiiTs' ease is 
that whatever may be the origin of this 
chuck, it being included in seltleinenl and 
record-of-rights in Mouzalis Santoslipur 
and Mahadia it will fall* into their share 
even though it strictly belongs as 
Chakraii land to NJouzah Jjistupur, a 
mouzah even betore partition solely jx)b- 
sessed by the Nav\ab Bahadur of Murshi- 
dabad. We hold that thi^ ih the proper 
construction of the docuuieiit. It is per- 
fectly clear for the purposi* ol paitilion 
that the parties recognised the settlement 
and record-of-rights as tiiial as to the 
division of land and that may result in 
a chuck appertaining to a inouzah but 
situated in another, changing ownership 
by virtue of the partition. We find this 
point therefore against the Appellant. 

The second point is that, the present 
suit is barred under sec. 119 of the Estates 
Partition Act (V of 1897). It is argued 
that the order is based on the fact that in 


1916 alter the Defendant secured a rent 
decree against the tenants inspite of the 
l^laintiff's objection, the Plaintiffs ap- 
plied (o the Collector to give effect to the 
partition made bv him and to give them 
possession of the disputed chuck. The 
(Jollector, howevei', refused the Plaintiffs’ 
application. It is argued that this order 
of the ( Ollector was ])assed under sec. 94 
of the Estates ['artition Act and therefore 
under sec. 119 no suit lies to challenge it. 
In our judgment tlje order v\"as not passed 
under sec. U4 which contemplates the pro- 
cedure to he followed by the C'ollector in 
giving possession of separate estates allot- 
ted to sevei'al pru[>j'ietors after the projx>sed 
partition luis been confiriiied by higher 
authorities, ft is diflicult to discover 
under what provision of tlie law the order 
of the Collector was passed, because the 
partition j)ruceedings came to an end in 
J915. in 19J6 the l•laint.il^s went to the 
C ollector as the oflicer who IkkI made 
Ihe partition and asked for [x>ssession and 
for giving effect to the ]>artition. There 
IS notinng m law which takes aw’ay the 
ordinary righi of a person to institute a 
suit ill the Civil Court to recover what 
was allotted to him on ))artition. 

The third point urged is that the suit 
is bailed under Art. J4 of tlie Limitation 
Act. The order of the (.Collector was 
passed in 1915 and the present suit having 
been instituted in 1921, it is contended 
that the suit is barred as being brought' 
more than one year after fhe order of the 
Collector. This contention also is not 
sound. The order under Art. 14 must 
be such an order which the officer is em- 
powered under the law to pass and which 
w^oiild be effective unless set aSide, and 
which furtlier is an order which under the 
ordinary law is liable to be set aside by a 
suit in the Civil Court, Keference in this 
connection may be made to the cases of 



842 THl OlLCdlTti Wlfe£Bt NO^EB. f Vob. 

Slli Wasut Alx Mxbza. Nawab Bahaddb of Mobshidabad ». Sabadindu Naeain. 


Maqbul Ahviad v. Hara Gobinda Kalal (1) 
and Balvunt Ram Chandra v. Secretary of 
Stoic (2). The learned Advocate for the 
Appellant is not consistent in arguing this 
point for he originally contended that the 
order of the Collector was not assailable 
in the Civil Court. As we have observed 
the order passed by the Collector is not 
uudler any, special piwision of the law 
and is not such an order which cannot be 
questioned in a Civil Court. 

All the points having failed, this appeui 
is dismissed with costs. 

S. 0. M. 

[CBIHINAL REVISIONAL JURISDICTIONO 
Ref. No. 6 or 1925. 

Sandebsob, C. J.' 

Panton, J. 

1925, The King-Emperor 

Heard, 30, April • v. 

and 1, May. Mofizel Peada. 
Judgment, 

1, May. , 

Criminal Proceditre Code (Act V of 1898), tec. 
S07— Reference to High Court on disagreermnt 
between Judge and jury— Duty of High Court- 
Verdict, if tkouM he disturbed when it it not per- 
■ffgrte — Maps in criminal cates, how to be prepared— 
India/n Penal Code ( Act XL V of 1960), tecs S02, 
SOi (A)— Trial on a charge vmder tec. SOS — Convic- 
tion under tec. SOA (A), if legal. 

In a Reference under sec. 307, Cr. P . 
V\., it is the duty of the High Court not 
only to consider the entire evidence but to 
give due weight- to the verdict of the jury 
and the opinion of the Judge and where 
it appears that the jury might come to, the 
condusion at which they arrived and their 
verdict could not be said to be perverse the 
High Court ought not to interfere. 

A person who makes a map in a 
criminal ease ought not to put upon tt 

(1) 8 C. L. J. 470 (1906). 

(2) 1. L. A. 29 Bom. 480 (1906). 


anything more than what he sees himself. 
Particulars derived from witnesses exa- 
mined on the spot should not be noted in 
the body of the map but in a separate sheet 
of paper annexed to the map as an index 
thereto. , 

The evidence justifying, an accused 
person tried under sec. 802 of the Indian 
Penal Code may be found guilty of an 
offence under sec. 304 (A) of the Code. 

This was a Reference under sec. 307, 
Cr. P. (!., by the ‘2nd Additional Sessions 
Judge of 24-Pergannahs (D. Vaughan 
Stevens, Esq.), made on the 3rd Eebruary 
19‘25, recommending that the verdict of the 
jury, convicting Mofizel Peada under sec. 
304 (A), 1. P. C., be set aside as perverse 
and contrary lo tlie weight of evidem’.e. 

TJie facts of the case will a])pear from 
Ihe judgment. 

Mr. Langford James and Babu Gopen- 
dra Krishna Banerjee for the Accused. 

Mr. Monnier for the Crown. 

Babu Debcndra Narain Bhuttacharja 
for the Complainant. 

The Judgment of the Couht was us 
follows : — 

Sanderson, C. J. — This is a Reference 
by the learned second Additional Sessions 
Judge of the 24-PergannahB in the case of 
Mofizel Peada ; and the learned Judge has 
recommended that he should be convicted 
under sec. 302 of the Indian Penal Code. 

There were 13 persons involved in the 
charge, all of whom, with the exception of 
Eazal Zamadar, were convicted of an 
offence under sec. 147, I. P. C. Mofizel 
Peada was found not guilty undler secs. 
302 and 342 read with sec. 109, but the 
jury found him guilty of an offence under 
sec. 147 and - also of an offence under sec. 
304 (A). 

Dhanu Peada was found not guilty of 
an offence under sec. 302 read with kc. 
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109 and alfio of an offence under sec. 842 
read with sec. 109 : but, as I have already 
said, he was found guilty under sec. 147, 
I. P. C. 

That there was a riot on the 28th June 
1924, there can be no doubt, between the 
party of the accused on the one hand and 
the party to which Momtaiz Molla, the 
man who was killed, belonged. I do not 
think it necessary to deal in any detail 
with the allegations of enmity which 
existed between these two parties. There 
is e\ddence tliat enmity existed, at all 
events, between certain individuals of the 
one party with certain individuals of the 
otlier party. It is clear that on the 28th 
of June there was some incident which 
claused both parties to assemble — Mom- 
taz’s party near the bari of Dhaiiu Peada 
and the accused’s party partly inside and 
partly outside the premises of Dhanu. 
There was undoubtedly abusive lan- 
guage : and I think the verdict of the 
jury involves the finding that there was 
throwing of bricks by the accused’s party 
at Morntaz INFoIla and his companions. 

Momtaz Molla w^as killed by a bullet 
entering his body in the neighbourhood of 
the heart and penetrating his lungs and 
coming out at the back at the tenth inter- 
costal space about an inch in the left of 
the spine : he must have died vei*y shortly 
after he had received that wound. There 
is no doubt that the l)nllet which killed 
him was fired from a gun by Mofi/t*l 
Peada. 

The prosecution story, in short, is that 
the gun was fired by Mofizel Peada, that 
he was standing behind the wall which ad- 
joins the road which passes the premises 
of Dhami Peada, that Momtaz was in the 
field on the opposite side of the road on a 
rather lower level and that Mofizel took a 
deliberate aim at Momtaz and killed him. 

The written statement made by the 


Defendant Mofizel Peada was fo the eflfeci 
that it was true that he had fired the gun 
but that he was standing on the west 
of the verandah — the verandah of the 
house and not behind the wall adjoining 
the road — that he fired the shot towards 
the field with a view to threaten the 
opposite party and that it was a pure 
accident that the bullet struck Momtaz, 
that he fired the shot towards the field 
thinking that there was no one there and 
that he had no intention to kill Momtaz 
or any one else. 

It was part of the prosecution case that 
Dhanu had incited Mofizel to shoot Mom- 
taz. flome of the w itnesses said that they 
had lieard Dhiinu ask Mofizel to fetch 
Dhanii’s gun and shoot Momtaz. 

It seems to me that tlie learned ffudge 
made a very significant observation with 
regard to that part of the case when he 
said : “ The gun and license were in his 
name, but if there wore such a shooting 
and hullabaloo, who would hear him 
give an on lei* in the terms that we have 
given here? Besides that does not agree 
with the P. I. R. statement that the gun 
was taken by Mofizel from the house. 
The evidence now given looks like an 
inference drawn. by angry and prejudiced 
men/' 

It seems to me that it would bo diffi- 
cult, having regard to the distance which 
separated some of the witnesses and 
Dhanu Peada and the noise and shouts 
which ai>parently w ere goftig on^^for those 
witnesses to have heard what is alleged 
to have been said, namely, that Dhanu 
had asked Mofizel to fetch his gun and 
shoot Momtaz. 

With regard to the witnesses Vho were 
called on behalf of the prosecution, the 
learned Judge summarised his oriticisms in 
the following manner: — “ Thus it may 
be said generally that none of the wit- 
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noSKs can really be said to be disinterest* 
ed except the Doctor who is not an actual 
eye-witness, and there is no eye-witness 
who has not apparently made statements 
which conflict w'ith his evidence before 
the committing INfagistrate or the state- 
ments recorded by the Snb-Tnspector.’ 

There are other matters to which the 
learned Judge referred wliich the jliry 
were entitled to take into consideration ; 
but it is not necessary for me to deal with 
them in detail. It is sntheient for me to 
say that this was a case in which the jms 
might come to the conclusion that the> 
could not accept the evidence of the pro- 
secution witnesses as being reliable in all 
respects. 

Tf T understand the learned Judge’s sum- 
ming up and his Reference, it seems to 
me that he has based his conclusion that 
the accused deliberately shot Momtaz on 
certain facts and inferences which are lo 
a certain extent inde])emlent of the om- 
dence of tlie witnesses for the prosecution 
who are alleged to have been present at 
the time of the occurrence. 

He pointed out that the course of the 
bullet was in a downward direction and 
that it w'ent through the body of the man 
He was of opinion that there was an im- 
portant corroboration of tbo case wbicli 
was put forward by tlie prosecution, be- 
cause it was alleged — and apparently it 
was a fact— that the ground behind the. 
wall over which the accused is alleged, to 
have fired the gun was on a higher level 
than the road and that the road again was 
on a higher level than the field on which 
the dieceased man w'as standing and the 
learned Judge came to the conclusion that 
if the gun had been fired by the accused 
from that position and the deceased man 
wag standing in the position which I have 
stated, the course of the bullet vfrould be 
downward from the front to’ the back. 


^ I agree with the learned Judge that 
that is a matter which is material for con- 
sideration. At the same time I feel that 
it would be dangerous for us to rely to any 
large extent upon that, especially in tlio 
absence of any .expert evidence as to the 
exact level of the ground and the angle 
in which the gun would have had to he 
held in order to inflict such a wound upon 
the deceased man if he had been standing 
in (he (losition which I have stated. 

It is, therefore, ]x>SBible, in my opinion, 
that the jui-y may have come to ^he con- 
clusion that it would not l>e safe to accei)t 
the case for the prosecution. 

The jury then had to consider the state- 
ment which liad been made by the accus- 
ed person. The learned Judge seems to 
have formed the opinion that that state- 
ment could not possibly be true, for, 
amongst other reasons, that if the shot 
had been fired in the direction and in the 
manner described by the accused, the 
bullet must have gone over the head of the 
deceased person. I am inclined to agree 
with the learned Judge that the state- 
ment made by the accused person as it 
8tand,s cannot be accepted and the jury 
may liave been of the same opinion. 

The jury, however, may have come to 
a further opinion, viz., that the case for 
the prosecution was not in every respect 
accurate, and that the statement of the 
accused in every respect was not accurate, 
but that he may have fired the gun with 
a view to threaten the deceased man or 
some of his companions, although he did 
not fire it from the place in which he 
said he did and in the direction in which 
he said he did. 

At the same time they may have coQ’ 
eluded that he had no intention to hit any- 
body. In other words, the jury maj 
have rejected both the prosecution stOiry 
and the story told by the accused and naay 
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Lave come to a conclusion relyinj; only 
upon those facts which they thought bad 
been proved. 

When a learned Judge makes a Refer* 
ence to this Court under sec. 807, it is thE 
duty of this Court not only to consider the 
entire evidence, but also *to give due 
weight to the opinion of the learned Judge 
and the jury and in the circumstances of 
this case, in my judgment, it would not be 
right for this Court to hold that the ver- 
dict of the jury was perverse. 

The result is that, in my opinion, this 
Reference ought not to be accepted. 

It was open, in my opinion, to the jury 
to convict Mofizel Peada under sec. 
304 (A) having regard, to the fact that 
there was a charge against him under sec. 
302. Therefore the verdict of the jury as 
regards this accused, namely, that he was 
guilty under sec. 147 and also of one 
offence under sec. 304 (A) ought to be 
accepted. 

Before leaving this case, I regret to 
say that I find it necessary once more to 
refer to the way in which the map in this 
case was prepared. 

It is many years since this Court drew 
attention to the way in which plans were 
prepared : and the matter w'as expressly 
dealt with in the case of Kmperor v. Abi- 
iiasli Chandra Bose (1), tlie head-note of 
which runs as follows : — 

” A person who makes a map in a 
criminal case ought not to put up<ia it 
anything more than what he sees himself. 
I’articulftrs derived from witnesses exa- 
mined on the spot should not be noted on 
the body of the map but on a separate 
sheet of paper annexed to the map as an 
index thereto;” and this Court drew 
ftttenthm. to the fact that the Police Regu- 
lation dealing with the preparation of 

(1) l. L. B. 53 Ori. 173 ; c. 38 C. W. If 
B96 (1934), 


maps bad been amended so long ago as 
‘1920 in consequence of a representation 
which had been made by tins Court. The 
Police Regulation as amended in this res- 
pect (r. 173) is set out in the report. 

I should have thought that a sufficient 
time has elapsed to enable those who 
have the conduct of criminal cases in sub- 
ordinate Courts to see that the direolions 
of this Court and of the Government of 
Bengal are carried out. 

In this case the map which, we were 
informed by the learned Counsel who ap- 
peared for the Crown, was placed before 
the jury, is a glaring instance of wliat 
ought not to be done. In this case there 
was a dispute between the prosecution 
and the defence as to the exact position in 
which the accused was standing, when 
he fired the gun. The prosecution said 
that he was standing behind the wall near 
the road. The accused said that he was 
standing on the verandah of the bouse at 
some distance away. In spite of Uiis I 
find on the map, a place marked near the 
wall with the following note : ‘‘ Prom 
this place the accused Mofizel Peada tired 
his gun.” 

This is the place alleged by the prose- 
cution. Anything more imj)roi.)er it is 
difticult to imagine. Tliis I find in an- 
other part of the map, ” The deceased 
Momtaz Molla was standing lieie wjien 
he was met with the gun-shot. ’ ’ These are 
two things which the Sub-Inspector of 
Police who, we were told, pi'ejiarad the 
map, could not jxissihly have .seen, because 
he was not there at the time and he must 
have made those insertions in the map 
relying upon information which he re- 
ceived from the witnesses. * 

Tbere is one thing which it was most 
important for the person wim made the 
to note but which he did not mark 
on the map : that is, the place where he 
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found the body of the deceased man. 
The Sub-Inspector said that he found tlio* 
body lying in tlie field. He ought to I'Sve 
taken careful measurements so as to iden- 
tify the exact spot. That is a thii’g 
which he saw but which he did not note 
on the map. 

I do not think it necessary for me to 
say anything more upon this point, as 
the matter has already been dealt with so 
frequently by this Court. In my judg- 
ment, tlie map in its present state ought 
not to have been allowed to be placed 
before the jury. If it was necessary for (he 
map to be placed before the jury, the pro- 
per thing to be done was to have a clean 
copy made with these entries omitted, so 
that the jury would have a map before 
them which would not have prejudiced 
their minds in any way. 

We now have to consider what sen- 
tence should be passed iqx)n the accused 
Mofizel Peada. He was convicted by tlie 
jury under sec. 301 (A). There is no doubt 
that Mofizel Peada caused the death of 
Momtaz Molla by doing a very rash and 
negligent act, which did not amount to 
culpable homicide. In my opinion, there 
was no justification for the accused person 
taking out the gun and firing it specially 
with a ball cartridge in view of the situa- 
tion which existed. A person who goes 
into a riot with a gun lotuled with a ball 
cartridge is apt to cause serious injuries 
to some one {jerson or persons ; and it is 
a pra>ctice which capnot be looked upon 
lightly by a Court of justice. In Ibis 
case, the unfortunate result wa« that tha 
accused caused the death of Momtaz 
Molla. 

The trial in this case concluded at the 
end of January this year and tbd Refer- 
ence was made by the learned Jtddge oQ 
the 3rd of February, so that" Mofizel 
Peada has been in jail for throA' months 


olready expired which, but for the Refer- 
ence, would have been served as part of 
his sentence. The result therefore is that 
we take that into consideration and pass 
a sentence on Mofizel Peada under sec. 
804 (A), of fifteen months* rigorous im* 
prisonment to commence from to-day and 
we pass a similar sentence for the offence 
under sec. 147 — the two sentences to nm 
eonourrently. 

Panton, J. — I agree. 

S. C. M. 

PRIVY COUNCIL. 

[Appeal fbom Madras.] 

Lord Sobiner. 

Lord Phillimorb. 

Sir John Edue. 

Sir Lawremoe Jenkins. 

1924, 

Heard, 27, October. 

Judgment, 

20, November. , 

Tfindu laio—Mitakshara— Partition, hew efectetd 
—Suit in*tituted but withdrawn or abandoned 
effect of — Mere ascertainment of shares, if sufficient 
— Parties in partition suit — Decree in such a suit — 
Document, construction of— Intention of parties to 
it, a question of fact — Primogeniture, if may le 
established in modern family. 

A Mitakshara jamihj is presumed in law 
to be a joint family until it is proved that 
the members have separated. The co- 
parceners in a joint family can by agree- 
ment amongst themselves separate and 
cease to be a joint family and on separa- 
tion are entitled to partition the joint 
family property amongst themselves. But 
the mere fact that the shares of the co- 
parceners have been ascertained does not 
by itself necessarily lead to inference 
that the family had separated, for there 
may be reasons other than a eonteiHplat- 
ed immediate separation for ascertaining 
what the shares of the coparceners '• on a 
separation would be. 


Palani Ammai/, 
Appellant, 

V. 

Muthoveneata- 
OBALA MoNIA(?AR 
and ors.. 
Respondents. 
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'A member of such a joint family can, 
separate himself from the other members' 
of the joint family and is on separaiion 
entitled to have his share in the property of 
the joint family ascertained and parti- 
Honed off for him; and the remaining co- 
parceners, without any special ayreement 
amongst themselves, may continue to he 
coparceners and to enjoy as members of 
a joint family what remained after siieh a 
partition of the family property. That 
the remaining members couHtined to be 
j0nt mtfy, if disputed, be inferred from 
the way in which their family business 
was carried on after their previous co- 
parcener had separated from them. Also^ 
if a joint Hindu family separates, the 
family or any members of it may agree to 
re-unite as a joint Hindu family , but sUch a 
rc-uniting is of very rare occurrence, and 
when it happens it must be strictly proved 
as any other disputed fact is proved. 

The fact that any member of a joint 
family has separated himself from his co- 
parceners may be proved by his suing for 
a partition of the joint family property, 
and if the suit is decreed,, the date of his 
severance from the joint family tcill, if no- 
thing else is proved, be treated as the date 
when the suit was instituted. But no 
severance of the joint family results when 
a member of the joint Hindu family having 
filed a plaint claiming a partition after- 
wards withdraws it, though sueh icith- 
drawal, unless explained, affords evidence 
that an intention to separate had been 
entertained. 

In a suit for partition which proceeds to 
a decree, the decree for a partition is the 
cpiience to show whether the separation 
is only o separation of the Plaintiff from 
his coparceners or a separation of all the 
yr^ethbers of the joint family from each 

- In a suit for partition no elective decree 


Moniagar. 

ean be made for a partiiinn unless all the 
coparceners whose addresses are known, 
are parties to the suit and it is the decree, 
alone which can be evidence of what was 
decreed. 

In const ruing docunienis according to 
their legal effects, the Courts arc entitled to 
draw all legitimate inferences as to the. in- 
tentions of the parties to them, and the 
inferences so drawn are findings of fact. 

A joint family with an impartible e,state 
descending according to a rule of lineal 
primogeniture with rights of maintenance 
and other privileges for the junior mem- 
bers cannot be established in modern 
times. 

.This was an appeal I'roni a decree, dated 
the iiyth Auf^iiHt 1017, of the Hit»li Court 
at Madras winch aiilinned a decree, dated 
the 23rd April 1900, of I lie Disirict Judge 
of Madura. 

The appeal arose out of a suit foi‘ the 
partition of the Vadiniitta estatd. 

That estate was jiurchased by Peraiyar 
Kumaraswami, a Hindu governed by the 
Milakshara, who died in 1834. 

In 1842 a suit for partition was filed 
against the eldest son of Kiiniaraswami 
by other members of his family and a 
decree was made by the District Court to 
the efiect that the zamindari was divisible 
according to Patnivagha. 

In appeal the Court of Sudder Adalat at 
Madras held that the suit had been 
brought for division of the estate under 
a Will that had* been rejected and consi- 
dered that there was no question of sub- 
division before them according to the Jaws 
of inheritance. 

In a later suit the Zillah Court held that 
the estate was divisible and decreed the 
Plaintiff’s claim to one-fifth and in 1843 
that decision was uphe.ld by the Sudder 
Adalat. 
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In IfsTO the widow of the Plaintiff in 
that suit sold her deceased husband's in- 
terest to the father of the present Ap|*el- 
lant’s brother. The latter died without 
issue. The I'laiutiffs in the present suit 
represented the branch of the second son 
of the original zamindar. 

The Appellant, who was Defendant 
No. '21 , in her written statement urgeil 
that the members of the family had sepa- 
rated many years previously, and claimed 
that the zaniindari in dispute was the 
separate property of her deceased brotJu'r. 

The District , lodge found that ilie 
zaniindari was joint and undivided and 
made a decree for partition which was 
affirmed by the Iligli Court on appeal. 

Mr. Dube for the Appellant contended 
that the institution of suits for partition 
had effected a severance of interest and a 
disruption of the joint family. The onus 
was then upon the Ke.spondentB to show 
that there had been a re-union and that 
onus they had failed to discharge. 

fin addition to the authorities cited m 
the judgment of the Board he refeiied to 
Jniti V. Btiuwari Lnl ((»). ] 

Mr. Wallach for the Besiiondents wa* 
not called njion. 

Their IiORDShips’ Jcdoment was deli- 
vered by 

Sib John Edor.— T his is an appe&l by 
Palani Ammal, a Hindu lady, who is one 
of several Defendants, from a decree, 
dated the 29th'August 1917, of the High 
Court at Madras, which affirmed a decree 
for partition of the Vadimitta estate, 
dated the 2yrd April J9t)9, of the District 
Judge of Madura. 

'J’he estate in question, which apjlears 
to he a large zamindari, was purchas^ by 
I’eraiyar Muthukumaraswami, Who •tdied 

(6) L. a. 60 I. A, m i i. c. 8« 0. W. K; 785 

. ( 1823 ). . ‘ 


in 18^. He wag a Hindu Sudra, who and 
his descendants were governed by ttie 
law of the Mitakshara. His descendants, 
itilless. they separated, constituted u 
Mhdksbara joint family, the property of 
which was in Jaw joint preperty unless the 
conti-ary was proved. For the sake of 
lirevity he wdll hereafter he refeired to as 
the propositus. The propositus had two 
wives ; by the senior wife he had six sons, 
most of w’hom married and left male 
issue, by his junior wife he had one son, 
W’ho left male issue. Tt is stat^;d in (410 
judgment of Sastii, J., in this case, and 
doubtless correctly, that “ the property 
admittedly continued to be in the posses- 
sion and enjoyment of the descendants of 
the first son of the propositus.” As the 
family was not an ancient family, the pro- 
perly, which was acquired in quite modern 
times, was in the possession of the senior 
son and bis descendants as managers of 
the joint family and not as the senior male 
member of a joint family. 

There are two questions in this suit and 
in this appeal upon which there are con- 
current findings of the District Judge and 
the High Court. Those questions aib 
whether the principal parties to the suit 
are bound by an award which was made by 
some arbitrators, who have been made 
Defendants to the suit, and if they are not 
bound by the award, then the question 
arises w'hether the joint family which des- 
cended from the propositus ever separated. 

The question relating to the award ttiay 
be disposed of at once. The Distriiit 
J udge and the High Court found, for 
reasons which their Lordships considtjjjT to 
have fully justified their findings, that the 
award w’as not binding upon any Of the 
parties. No argument has been addressed 
to their Lordships in this appeal in sup- 
port of the award, and they accept thlB 
ooncUtTent findings that it is not binding 
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as correct. The sole Appellant, 

Ammalf claimed that some of the eatalie 
sought to be partitioned had vested under 
the award in her. Her claim under the 
nward fails, but as slie appears, when Isuit 
for partition was brouglft, to have been in 
]>09session of part of tlie estate, the right 
of the Plaintiffs to a decree for partition 
must be established, and it is necessary 
to consider wdiether the joint family had 
ever separated. 

It ip beyond question that the estate 
which the propositus had piircliiised vested 
on his death, in 1834, if not on the pur- 
chase, in the joint family, and was held 
jointly by the male members of the joint 
family as coparceners, 'riioir Jjordships 
do not know whether the estate was pur- 
chased with joint family money or with 
self-acquired funds of the proj)ositiis, but 
for the purposes of tliis judgment they will 
assume that the estate did not vest in tlie 
joint family until the death of the pro- 
positus. 

In coming to a conclusion that Ihe 
members of a ^litakghara joint lamily 
have or have not separated, there are 
some principles of law which should be 
borne in mind when the fact of a separa- 
tion is denied. A Mitakshara lamily is 
presumed in law to be a joint family until 
it is proved that the members have sepa- 
rated. That the coparceners in a joint 
ffeimily can by agreement amongst them- 
selves separate and cease to be a joint 
family, and on separation are entitled to 
paHition the joint family proi)erty amongst 
themselves, is now well-established law. 
All *«ftuthoirity for that proposition is the 
judgment of the Ikiard in Appovicr v. 
Rmm Subba Aiyaii (1), which applies to 
joint families, such as, the joint family 
tviiidh descended from the proixisitus. 
the mere fact that tlie shares of the co- 
(1) It Moo. I. A. 75 (1866). 


parceners have been ascertained does not 
by itself necessarily lead to an inference 
that the family had separated. There 
may he reasons other than a contemplat- 
ed immediate separation for ascertoininf 
what the shares of the co])arceners on a 
separation would be. It is also now be- 
yond (loiil)t that a member of such a joint 
family can separate himself from the other 
members of the joint family and is on 
separation entitled to have his share in 
the proj^ertv of the joint family ascer- 
tained and pariitioned off for him, and 
that Ihe remaining coparceners, without 
any special agreenu^nt amongst tliem- 
selves, may continue to he coparceners 
and to enjoy as members of a joint family 
what remained after such a partition of 
tJie family pr()|>erty. That the remaining 
members continued to be joint may, if dis- 
puted, be inferred from the way in which 
their family business was carried on after 
their previous coparcener had separated 
from them. It is also quite clear that if 
a joint Hindu family sejiaratefl, t)ie family 
or any members of it nuiy agree to re-unite 
as a joint Hindu family, hut such a re- 
uniting is for obvious reasons, which w^ould 
apply in many cases under the law of the 
Mitakshara, of very rare occurrence, and 
when it happens it must be strictly proved 
as any other disputed fact is proved. The 
leading authority for that last proposition 
is Batabux Ladhuram v. Utihhmabai (‘J). 

Tlie fact that any mefnlier qf a joint 
family has separated himself from his co- 
parceners may he proved by his suing foV 
a partition of the joi?it family properiy, 
and if the suit is decreed the date of his 
severance from the joint family will, if 
nothing else is proved, be treated as the 
date when the suit was instituted. In 

(2) L. R. 80 1. A. 130: f. 0. 1. L. R. 80 Oal. 

726 r7 0. W. N.e42 (1903).' 
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Kedar Nath v. Ratan Sbigh (3), a mem- 
ber of a joint Hindu family luid filed a 
plaiht claiming a ]Mii'tition but afterwards 
had withdrawn it, and the Board held that 
Ho severance of the joint status re- 
sulted. Their TA)rdshi))s see no reason to 
depart from tliat view, although such a 
plaint, even if withdraw n would, unless 
explained, afford evid(‘nce that an inten- 
tion to separate had been i-ntertained [see 
(lirja ]}ni v. Sudafihir Dhiiiidiraj (4) and 
Kawal Naih v. I'rabim Lui (5)] . In a suit 
for partition which piweeds to .a deciee 
which was made, the decree for a ])arti- 
tion is the evidence to show whether the 
separation was only a separation of the 
I’laintift' from his coparceners oi' was .a 
separation of all the niemhers of the joint 
family from each other. It af)pcarB to be 
obvious to their Lordships that in a suit 
for partition no clTectiM* decree can be 
made for a partition unless all the co- 
parceners whose addresses are known, are 
parties to the suit, and that it is the de- 
cree alone which can )>e evidence of what 
was decreed. 

With the observations which their Lord- 
ships have alreaily made, they will ])ro- 
ceed to consider whether the joint family 
which descended from the jtfoiKisitus ever 
separated. It will be necessary for their 
Lordships in referring to evidence to refer 
only to such evidence a.s they considei’ is 
material. In tliis jiresent case there were 
ooncuirent judgments of the District 
Judge anti the High C'oui't that the family 
descended from the projxisitus never 
separated, and that the property sought t<* 
be partitioned is partible. The onus of 
proving that there had been an effective 

(3) L. U. 87 I. A. 161 ; •. 0. 14 0. W. N. 965 
(1910). 

(4) L. R, 43 I. A. 161 ; s. c. I. L. R. 43 Cal. 
1031 i 80 0. W. N. loss (1910). 

(6) L. H. 41 1 . A. lr.9: •. 0 . 1. E. R. 89 All, 
96; 81 C. W. N, 966 (I9J7). 


MONrAOAR. 

.separation was upon the Defendant. 
The Courts below were, as their Lordships 
are, obliged to construe documents accord- 
ing to their legal effect, but the Oouils 
below were, and their Lordshi))3 are, en- 
titled to draw all* legitimate inferences as 
to the intentions of the parties to them, 
and the inferences so drawn ai’e findings 
<if facts. 

As was )X)infed out by Kaslri, J., in his 
judgiuent in this case, that so far as divi- 
sion or non-division of the estate is con- 
cerned, “ there has been no formal parti- 
tion deed between tlie various members 
of the family, and it is not alleged that 
the estate was at any time divided by 
metes and bounds.” TJie Defendants, 
whose ease is that the estate, of which 
j)artilion is claimed, is not now jiartible, 
rely upon cei tain decrees and documents 
as showing iliat the estate was divided 
and partitioned between descendants of 
the propo,situs and that the joint family 
had ceased to remain joint. 

In J84ii a suit was filed in the District 
Court of Tinuevelly by some of the sons of 
the ))roix)sitiis against his eldest son 
claiming that the estate should be divided 
according to his Will. 1'he District Judge 
in lb4G found rightly that the division 
made by the propositus was intalid in law, 
but he made an equally invalid decree de- 
claring that the sous of (he first wife wei'e 
entitled to one half of the estate and the 
son of the second wife to the other half of 
(he estate. On the 23rd July 1849, the 
Hudder Adalat Court in appeal held that 
all the sous were entitled to equal shares, 
but held that the Court was not called 
upon to sub-divide the estate in accord- 
ance with the law of inheritance, no such 
question being before the Court and de- 
cided — ‘‘ 37. It is, therefore, left fpr the 
heirs, or fer such of them as may be die- 
satisfied with the management of the 
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joint estate by the head of the family, to 
adopt such a course of proceeding as they 
may see fit to obtain the surrender to them 
of their respective portion or portions of 
the estate.” A razinama had been filed 
in that suit on the 1st June 1846 by the 
great-grandfather of tlfe Plaintiffs in this 
suit stating that he no longer wished to 
press the eldest son for a partition of the 
family estate. 

After the decree of the Suddcr Adalat 
of 1849 a son of the fiftli son of the pro- 
positus brought a suit in the Zilla Court 
of Tinnevelly in 1849 against the eldest 
son of the propositus for a fifth share in 
the estate, and the Defendant in tliat suit 
pleaded that the then IMaintiff’s father 
had in a previous suit admitted that the 
estate ought to be held according to the 
law of primogeniture and had renounced 
all claim to a division of the estate. The 
Zilla Court on ‘2‘2nd Janiiarv 185*2, hohl- 
ing that the Sudder Adalat in 1.8-19 had 
held that the estate was divisible gave the 
then Plaintiff a decree for a one-fifth share 
in the estate. On the 31st October 1870, 
the widow of the Plaintiff of the suit in 
the Zilla Court sold her deceased hus- 
band’s interest in the estate to the son 
of the first son of the proiKisitus, who wan 
the father of Ponnusami Moniagar who 
was the brother, deceased without issue, 
of the Appellant, Palani Ammal. 

Their Lordships have in considering 
the facts in this appeal had the great ad- 
vantage of the very careful and elaborate 
judgments which were delivered in the 
appeal to the High Court by Sir John 
Wallis, C. J., and Sastri, ,T., and they 
agree with their conclusions as to the 
facts. Their Txirdships have no doubt 
that this joint family never did separate. 

Their Lordships think that so far from 
the members of that joint family intend- 
ing to separate, their object' probably was 


to establisli themselves, if possible, as a 
joint family with an impartible estate des- 
cending according to a rule of lineal 
primogeniture with rights of maintenance 
and other privileges for the junior mem- 
bers. Such a joint fainily could not bo 
established in modern times. 

Their fjordships will lumibly advise 
His Majesty that this appeal should be 
dismissed with co-sts. 

Solicitor : Mr. H. S. L. Polak for the 
Appellant. 

Solicitor : M r. E. Di'hfndo for the Res- 
pondents Nos. 1, 2 and 3. 

CL D. M. 

[CIVIL BBVISIONAL JOBISDICTION.] 

Full Bench Referenoe 
No. 4 or 1924 

IN 

Rkf. No. 7 OF 1924. 

Walmslkt, J. 

Grbaves, j. 

C. C. Ghosb, j. 

B B. Ghose, j. Re : RrrERBNOE khom 
Muebrji, j. tub Munsif, 4lh Court, 
192.5, ITabiganj. 

Heard, 4, May. 

Judgment, 

29, June. , 

Court Fees Act ( VII of 1870 f Sch. //, Art. 6‘ — 
SecAiritjf funiithed uivdcr the provmom of ihB Civil 
Procedure Code (Act V of 1908 f e g , under Or 3^^ 
r 6* how to he stamped— Indian Stamp Act 
(II of 1899 f Arts. iO ana 37 ^ if and when applies 
able— Art 15^ effect of. ^ 

Security bmds executed in ^unuance, of 
an order of the Court under Or. 32, r. 6 (2) 
or any other rule or section of the Civil 
Procedure Code uiust have a court-iee 
stamp as required by Art. 0 qf Sch, II of 
the Court Fees Act, and they will also be 
chargeable under the Stamp Act if they 
are of the kind described in Art; 40 or Art, 
57, but they will not he chargeable under 
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the Stamp Act if they fall under the resi- 
duary Art. 75. 

Dwark.4 Nath Dex «, Sailaja Kakta 
MuIjLick (1) dissented from, 

S.4RBO MI’SALMAXI V. SaFAR M.AND.Ari 
(2) referred to. 

The following Reference, dated the 20th 
August 1924, w'as made under sec. 113 read 
with Or. 46 of the (,'ivil Procedure Code, 
by Babu Debendra Nath Sen (iiipta, Mun- 
sif, ^th Court, Habigauj : — 

‘ ‘ Decretal amount in Money Execution 
(^ase No. 209 of 1924 was deposited in 
Court to the credit of the minor decree- 
holders. The next friend of the nunor 
applied for payment order and was re- 
quired under r. 6 (2), Or. 32, C. P. C., to 
furnish security. 

A security bond was therefore filed, 
stamped with a court-fee stamp of 8 annas, 
under Art. 6, Sch. 11 of the Court Fees 
Act. The point then arose whether this 
document should be stamped under the 
CA)urt Fees Act or under the Stamp Act 
(Art. 1.5, Sch. I). 

It appears tliat formerly the practice at 
Habiganj was to accept such security 
bonds stamped under tlie Court Fees Act. 
Some years ago the practice was altered 
in the 4th Court liere in accordance with 
the decision of Holmwood and Teunon. 
JJ.. dated 3rd Jtfarch 1916, in tlie case of 
Dwarha Nath v. Sailaja Kanla (1) in 
wliich it was held that security bonds given 
in pursuance of the order of tlie Court for 
stay of execution require stamp duty under 
the Stamp Act. I understahd that in the 
other three Courts here such Ixinds are 
still stamped under the Court Pees Act. 

It Eas since been held by Newbould 
and Panton^ JJ., on 28th February 1922. 
in the case of Sarbo v. Sdfar (2), that ^ 
aecurity bond executed by a person for tbie 

(1) 21 0. W. N. 11(50 (WM). 

(2) 1. li. R. 40 C«l. 9»7 (1982>* ; 


o( KT, Habiganj. 

release of attached animals is governed by 
Art. 6, Sch. IT, Court Fees Act. 

The ground for the decision of the first 
mentioned ease is as follows : — 

‘. . . . The parties can furnish them 
or not as they please. If they do furnish 
them, the stay 'of execution becomes a 
matter of indulgence. ’ 

This ground i.s obviously applicable to 
the otlier case also and in fact to all 
security bonds executed in civil cases. 
'The Court cannot compel any one to exe- 
cute a security bond and in every, case 
the person interested furnishes such a bond 
in order (o get a relief which he wants. 
Tlie Court grants him the relief condi- 
tionally on the execution of a security bond 
and the party has always the right to de- 
cline to furnish the security bond if he 
does not w ant the relief any longer. The 
two reported eases mentioned above can- 
not tlierefore be reconciled on principle 
and the point needs the decision of the 
High Court. 

In my opinion the distinction should be 
between security bonds ordered to be exe- 
cuted under some provisions of the Civil 
I’roccdiire (We [sucli as, r. 6 (S), Or. 32, 
r. 5 (3) (c). Or. 41, etc.] and bonds re- 
quired under otlier enactments [such Us 
sec. 9 (/) of the Succession Certificate Act. 
sec. 17 (/) of the Provincial Small Cause 
Court Act, etc.]. The words used in Art. 
6, Sch. IT, Court Fees Act, are ‘ Bail- 
hotid or other instrument of obligation 
given in pursuance of an order made by a 
Court . . . under . . . the Code of Civil 
I’nxjedure.’ 

In this view I am of opinion that the 
case of Sarbo Musalmani v. Safar Man- 
dal (2) lays down the correct law on the 
[Kiint and that security bonds of thq 
nature of those in the repoi'ted cases snd 
in the case under Reference come und^ 
(19 1, L. B. 4» c»l. 907 (1982), 
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the Court Ems Act. I had tberef<^ ao* 
oepted the security boud in Execution 
Case No, 209 of 1924 with a court-fee 
stamp of 8 annas contingent upon the 
decision of the High Court on this Re- 
ference. * 

The point referred to is as follows : — 

Whether a security bond executed under 
the order of the Court passed under r. 6 
{2), Or. 32, or under any other rule or sec- 
tion of the Civil Procedure Code, should 
be stamped under the Court Pees Act or 
under the Stamp Act.” 

The Reference coming on for hearing 
before Greaves and Chakra varti, JJ., on 
26th December 1924, their Lordships 
made the following Reference to the Full 
Bench : — 

Greaves and Chakra varti, JJ. — The 
Munsif of the 4th Court, Habiganj, Dis- 
trict Sylhet, has under the provisions of 
the above section and order referred to the 
Court the question whether a security 
bond executed under the order of the 
Court passed under Or. 32, r. 0 (2) or 
under any other section or rule of the Civil 
Procedure Code should be stamped under 
the Court Fees Act or under the Stamp 
Act. Holmwood and Teunon, JJ., held/ 
in the oaee of Dtoarka Nath Dey v. Sailaja 
Kanta Mullick (1) that security bonds 
given in ^pursuance of an order of the 
Court for stay of execution should be 
stamped under the Stamp Act. Newbould 
and Panton, JJ., have recently held in 
Sarbo Musalmani v. Safar Mandal (2) 
that a security bond executed by a person 
for the release of attewdied animals should 
be stamped under Art. 6, Sch. II of the 
Court Act'. 

It \voald therefore appear that there is 
a omfliot between the d^isions of two 
Divist^ Benches o|f this Courii on the 

ti) u 0. w. N. iieo’oelQ. 

(8) I.IhB,4eClaL9»7(l«n)« 


question which arises on this Referen^. 
Under these circumstances we refer for 
the decision of a Full Bench of the Court 
the question' whether a security bond exe- 
cuted under the order of the Court passed 
under Or. 32, r. 6 (2) or under any other 
order or section of the Code of Civil Proce- 
dure should be stamped under the Court 
Pees Act or under the Stamp Act. 

There was no appearance before us. on 
the Reference. 

Babu Surendra Nath Guha for the Gov- 
ernment, 

The Judgment of the Court was fts, 
follows : — 

Walmsley, J. — The circumstances 

which have given rise to this Reference 
are as follows : — In an execution case at 
Habiganj, the next friend of a minor de- 
cree-holder was directed to furnish secur- 
ity under Or. 32, r. 6 (2) of the Civil Pro- 
cedure Code before receiving certain 
money on behalf of the minor. He filed 
a security bond, and then a question arose 
arf to whether the bond was to be stamped 
under the Court Pees Act, or under the 
Stamp Act. The learned Munsif found . 
that there were two conflicting decisions 
on the point, viz., the case of Dwarkai Nath 
Dey V, Sailajd Kanta Mullick (1) and that 
of Sarbo Musalmani v. Safar Mandal (2) 
and he referred the question to this Court 
under the provisions of Or, 46, r, 1 of the 
Civil Procedure Code. • 

A Division Benc& finding the two deci- 
sions to be directly opposed to one another 
has referred for the decision of a Full 
Bench the question whether a security 
bond executed under the order ^>f the 
.CourS passed under Or. 32, r. 6 (2) or 
under any other order or section of -the 
.C^vil Procedure Code should be stamped 

(1) 21 0. W.;N. 1160 
iS) I. L. b; 44 oai; 

m 
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nniier this Couri Fees lA.ct (v . under the 

Stamp lAct. 

The learned Gc^vernmen^ pleader has 
appeared before us, and has suggested 
that our answer should be to this effect, 
that such security bonds should be stamp- 
ed under Art. 6, Sch. II of the Court Fees 
Act, unless they are of such a nature as 
to attract the operation of Art. 40 or Art. 
67 of the Stamp Act. 

Art. 6 of Sch. II of the Court Fees Act 
now runs : ‘ ‘ Bail-bond or other instrument 
of obligation given in pursuance of an 
order made by a Court or Magistrate under 
any section of the Code of Criminal Pro- 
cedure or the Code of Civil Procedure.” 

I feel no hesitation in holding that a 
security bond of the kind mentioned in the 
Munsif’s letter comes within this 
description. With all deference to the 
learned Judges who decided the case of 
Dwarka Nath Dey v. Sailaja Kavta 
Mullick (1), I think they placed too 
narrow a meaning on the words ‘ ‘ in pur- 
suance of. ’ ‘ Compliance with a condition 
imposed by a Court is, in my opinion, an 
act done in pursuance of the Court’s order : 
and I think that the narrow construction 
proposed in the judgment mentioned 
would render Art. 6 nugatory. 

It does not follow, however, that be- 
cause a security bond falls within the scope 
of Art. 6, Sch. II of the Court Fees Act, 
it is free from the provisions of the Stamp 
Act. This Act contains a clause — ^sec. 2 
(6) — ^which enumerates ithree kinds of in- 
struments which are to be regarded as 
bonds. Then in Sch. I there are tlrree 
articles which have a bearing on the ques- 
tion before us, viz., Arts. 16, 40 aud 67. 
They are as follows : — 

Art. 16. [Bond as defined by sec. ,3 (6)} 
not being a Debenture (No. 27) and not 


being otherwise provided for by this Act, 
'or by the Court Fees Act, 1870. 

Art. 40. Mortgage deed, not being an 
agreement relating to deposit of title 
deeds. Pawn or Pledge (No. 6), Bottomry 
Bond (No. Ip), Mortgage of a Crop 
(No. 41), Eespondentia Bond (No. 56) or 
Security Bond (No. 67). 

Art. 67. Security bond or mortgage 
deed executed by way of security for the 
due execution of an office or to account for 
money or other property received by virtue 
thereof or executed by a surety 'to secure 
the due performance of a contract. 

A comparison of these articles shows 
that Art. 15 is of a residuary character in- 
tended for bonds which cannot be assign- 
ed to any other of the articles of the Stamp 
Act and are not provided for by the Court 
Fees Act. It is the only article in which 
reference is made to the CGurt Fees Act. 
It follows therefore that a bond which 
finds its proper place in one of the other 
articles is not exempt from duty under the 
Stamp Act, and, at the same time, as being 
given in pursuance of the Court’s order, 
it is liable under Art. 0 of Sch. II of the 
Court Fees Act. 

The answer that I propose to the Refer- 
ence is that security bonds executed in pur- 
suance of an order of the Court under 
Or. 32, r. 6 (2) or any other rule or section 
of the Civil Procedure Code nffibt bear a 
court-fee stamp as required by Art. 6 of 
Sch. II of the Court Fees Act, 1870; and 
they will also be chargeable under the 
Stamp Act if they are of the kind des- 
cribed in Art. 40 or Art. 67, but they will 
not be chargeable under the Stamp Act 
if they fall under the residuary Art. 16. 

Greaves, J.-— I agree. 

C. 0. Ghosb, J.— I agree. 

B. B. Ghosb, J.— I agree, 

Mukbbji, j.-— I agree. 

N.G. 


(I) sio.w.uuwcww). 
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[CIVIL APPELLATE JDRISDIOTIOM.] 
Appeal from Oriqinal Deorbb 

No. 57 OF 1924. * 

] Dwijbrcba Nath 
Moluce and anr., 

Walmslbt, J. Defendants, 

Mukbbji, J. Appellants, 

1925, . 

Heard, 2 A 3, April. Gopirah Gobinda- 
Jndgment, 15, May. Plaintiff, 

Respondent. 

Indian Contract Act (IX of 1872), sec, SS, 
ill. (h)^Agreement to drop prosecution, for breach 
of trust op receipt of part of the embezzled money 
in cash amd in the shape of a mortgage by accused 
and his brother— Prosecution dropped by Police 
upon representaiion by the cohnplainant — Suit to 
enforce registration of mortgage — Consideration, if 
,i)Qlid — Agreement, if to stifle prosecution — Public 
policy. 

The Defendant No. 1 whilst under- 
going trial for an offence of criminal breach 
of trust in respect of lis. 80,000 belonging 
to the Plaintiff firm pressed the Plaintiff 
firm to drop the prosecution upon receipt 
of Bs. 16,000 in cash and a mortgage for 
Rs. 6,000 to be executed by Defendant 
No. 1 and his brother Defendant No. 2. 
The Plaintiff firm agreeing , laid all the 
facts before the Commissioner of Police 
and representing to him that they could not 
afford to lose the whole sum and that it 
would be to their advantage to get a por- 
tion, ached his permission to withdraw the 
case agqjffist Defendant No. 1, and it was 
with the permission of the Commissioner 
of Police that the case was withdrawn. In 
a suit to enforce the registration of the 
mortgage bond: 

Held — That the consideration and ob- 
ject of the agreement was not illegal 
within the meaning of sec. 23 of the In- 
dian Contract Act. The Plaintiffs were 
not making “ a trade of felony," nor did 
they take the administration of justice out 
of the hands of the authorities and them- 
selves determine what should be done. 


Per J.nr-^l^'ipithdrawal of 

the prosecution was the motive, but not 
the object or the consideration of the 
agreement, so as to render the agreement 
illegal under the section. 

Held — That the agreement was also 
not without valid consideration for the 
purpose of binding Defendant No. 2. 

This was an appeal preferred on the 
3rd March 1924 against the judgment and 
decree of the Subordinate Judge, 2nd 
Court of Zillah Howrah (Babu Atul Chan- 
dra Banerjee) , dated 21st December 1923. 

The facts of the case sufficiently appear 
from the judgment. 

Bobus Rupendra Kumar Mittcr and 
Pashupati Chose for the Apj^ellants. 

Sir B. C. Milter and Babu Jagat Chan- 
dra Bose for the llosi)onilent. 

The Judgment of the Couut was as 
follows : — 

Walmsley, j. — This appeal is prefer- 
red by the Defendants and the question 
that it raises is whether the agreement on 
which the siijit is based was opposed to 
public policy. 

The first Defendant Dwijendra was em- 
ployed by the Plaintiff firm, and on 3rd 
March 1919, he was sent to the Bank to 
cash a cheque for Rs. 30,000. He cashed 
the cheque and then went to the Police 
with the story that the money had been 
stolen from him. This story was found 
to be untrue and he was arrested. Friends 
of the family went to a Solicitor Mr. 
Akhoy Kumar Bose, and • through his 
efforts it was arranged that the Plaintiff 
firm would agree to the prosecution being 
given up, if they received Rs. 16,000 in 
cash and a mortgage for a sum of 
Rs. 5>000. This mortgage wa* executed 
by Dwijendra and his brother Rajendra 
and it is the document upon which the 
Buili is based. The Plaintiffs on their side 
carried out the terms of the arrwgement : 
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iihejr fflgned a petition to the Oommissioner 
Police asking that the prosecution 
^ould not be continued, and the Com' 
missioner gave his consent. The Presi- 
dency Magistrate afterwards wrote “ file ” 
on the petition : whether he passed a for- 
mal order of discharge or not, we do not 
know, but I do not think it is of any im- 
.portance. 

None of these facts has been challenged 
before us, and the arguments have been 
confined to legal points. It is urged that 
the consideration of the agreement was 
unlawful as offending against the prin- 
ciple laid down in sec. 23 of the Contract 
'Act. A second argument was that the 
Plaintiff cannot fall back upon the 
debt, but that argument need not be 
considered because Sir Benode Chandra 
Mitter for the EesiKiudent sadd he had 
no intentioji of doing so. A third argu- 
ment is that at any rate the second De- 
fendant cannot be held liable. 

The first argument, shortly stated, is 
that the agreement was one for stifling a 
prosecution. If that is a correct descrip- 
tion of it, then it cannot be enforced, but 
.the learned Judge has found to the con- 
trary and has given his reasons for his 
conclusions. 

The statute law of this country on the 
subject is to be found in sec. 23 of the Con- 
tract Act. It is as follows : — ‘ ‘ The con- 
sideration or object of an agreement is 
lawful unless .... the Court regards it 
as immoral or spposed to public policy 
. . . . iflus. (h ) — “ A promises B to drop 
a prosecution which he has instituted 
against B for robbery, and B promises to 
restore the value of the things taken. 
The agreement is void, ae its object is un- 
lawful.” The illustration unfortunately 
does not throw much light on a dijEicult 
inatter. i 

In the present instance there is no;toom 
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for the suggestion that the Plaintiffs m'e 
tmaking ” a trade of felony.” On the 
contrary they assented to such generous 
terms that the defence set up by the Ap- 
pellants wears a most repulsive appear- 
ance. If, however, the agreement was 
contrary to public policy as explained in 
the Contract Act and in English dedsions 
then we shall have no alternative but to 
dismiss the suit, hoWevpr repugnant to 
our feelings such a course may be. 

The offence with which Defendant 
Dwijendra was charged was npt com- 
poundable under the provisions of the 
Criminal Procedure Code, and if the nego- 
tiations are to be regarded as a composi- 
tion of such a non-compoundable offence 
then the conclusion must be that the ob- 
ject of the agreement was contrary to pub- 
lic ]X)licy. It is necessary therefore to see 
what the arrangement was. It is fully 
described by Mr. Bose, the solicitor, and 
he .says that so far from piessure coming 
from the Plaintiff's it was brought about 
at the request and entreaties of the De- 
fendants. In cross-examination he speaks 
about the case .being withdrawn, and 
about the Plaintiffs agreeing to drop the 
proceedings, but we must look at w’hat 
the Plaintiffs actually did to determine 
whether those expressions are correct. 

The first thing they did was to write q> 
letter or petition to the Deputy Commis- 
sioner : it was returned and anomer peti* 
tion was written addressed to the Com- 
missioner of Police. The Plaintiffs had 
the assistance of the Public Prosecutor 
Bai Bahadur Tarak Nath Sadhu who was 
conducting the prosecution, and of their 
own attorneys in preparing these peti- 
tions. The terms of the two petitiqps 
are substantially the same : the 
said that they could nqt afford to.i 9 ^,ib^ 
whole sum, and that it wae tp tjie^ ’a^ 
vaptage to get a po^tiofli aiid hqjjw^ 
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that permission would be given for tho 
case to be withdrawn. The Plaintiffs did 
nothing further. It was the Defendants 
who engaged Mr. Pugh, a solicitor, to go 
to the Commissioner and urge him to 
allow the case to be withdrawn. He was 
successful, and the Confmissioner wrote. 

No objection to withdrawal of the case 
and the Magistrate wrote “file,” after 
which no further steps were taken in con- 
nection with the prosecution. 

This is to be noted that the Plaintiffs did 
not at^ any stage abate any part of their 
charge against the accused, and they did 
not suggest that they would withhold 
their evidence if the case luoceeded. 
They laid all the facts before the Police 
and left it to the Commissioner of Police 
to decide wdiether the case should go on 
or not, and it was his decision that in the 
circumstances the charge might l)e with- 
drawn. 1 cannot find in the conduct of 
the Plaintiffs any reason for supposing 
that if the Commissioner's decision had 
been different, the Plaintiffs would have 
rendered the criminal proceedings abortive. 

On this statement of jdie facts it must 
be allowed that the case comes very near 
the line, but on the whole I think that, 
whether we use the rhetorical expression 
of stifling a prosecution or the more 
homely words of the Contract Act, the ac- 
tion Plaantifis ought not to be re- 

garded as contrary to public policy, be- 
cause they did not take the administration 
of justice out of the hands of the author- 
ities and themselves determine what 
should be done. 

The first ground taken by the Appellants 
faiJe. 

There renoaips this thud ground,, 
namely, that the second Defendant, 
Bfljeni^, is not liable. In his case it is 
4hat th^re was no consideration, 
a etrange argument for any 


brother, perhaps I should say particularly 
for any Hindu brother, to put forward, 
and I regard the consideration as real and 
ample. 

My cjonclusion is that the appeal should 
be dismissed with costs. 

Mukisrji, J. — The Defendant No. 1 
was a B(irvant in the Plaintiff firm. On 
the 3rd March 1919 the Plaintiff firm 
handed over to the Defendant No. 1 two 
cheques, one for Es. 30,000 to be cashed 
at the International Banking Corpora- 
tion, and the other a crossed cheque for 
Es. 7,381-9-9 p. to be paid in the same 
Bank. The Defendant No. 1 cashed the 
cheque for Es. 30,000 but did not pay in 
the othei- cheque for Es. 7,384-9-9 p. He 
then telephoned to the Plaintiff firm that 
the money had been lost, and at about 
4-45 r.M. appeared at the Police Station 
and gave an information to the effect that 
30 G. C. notes for Es. 1,000 each, one 
Ohalan Book, and the cheque for 
Es. 7,384-9-9 p. hud been stolen from his 
right shirt-pocket. Thereupon he was 
arrested by the Police on suspicion. Im- 
mediately after the Plaintiffs’ man arrived 
at the Police Station and laid a charge of 
criminal breach of trust against the De- 
fendant No. 1. The Police took up the 
investigation, in the course of which the 
Defendant No. 1 was let out on bail. He 
was eventually sent up for trial before the 
Chief Presidency Magistrate of Calcqtta. 

On the 7tb March 1919 the Defendapt 
No. 9, brother of the Dhfendapt No. 1, 
arrived from JlTargram, where l^e had 
been from before. On the 14tb Much 
1919 the two brothers and some other ppr* 
sons saw an attorney Mr. A. C. Bosp a^ 
took his advice. The attorae/ ^vifted 
them that there was no defence, and tpaf 
the case would in all probability end in n 
conviction. The brothers tben.mqn^^ed 
the attorney to bring about a settl^ni^nntr 
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The attorney sent for the Plaintiffs. 
After some conferences an agreement was 
reached. 

The settlement, as far as it can be ascer- 
tained from the evidence, was in this form : 
The Plaintiffs were to give up Rs. 10,000 
out of their claim and accept Rs. 15,000 in 
cash and a mortgage executed by the De- 
fendants Nos. 1 and 2 securing the balance 
of Re. 5,000. The money would remain 
with a third party, one Manik Chand. 
The Plaintiffs would then apply for with- 
drawal of the criminal proceedings and 
after they were withdrawn, would get the 
money and the mortgage bond. On the 
20th March 1919 a mortgage bond was 
duly executed by the two brothers, for a 
Bumef Rs. 6,000 hypothecating their 2/ 7th 
share in their joint family properties. 

On the 1st April 1919 a petition signed 
by the informant on behalf of the Plain- 
tiffs was put in before the Deputy Com- 
miseioner on whose order the Defendant 
No. 1 had been sent up for trial. The 
petition was in these words : “ The com- 
plainants having recently suffered heavy 
loss owing to the fall in the piece-goods 
market and not being in a position to give 
jip such an amount in their present state 
and the relations of the accused Dwijen- 
dra Nath MuUick having promised with- 
out prejudice to the pending criminal pro- 
joeedings to make good a substantial por- 
!tion of the loss^of the complainant firm, 
if the cximinal case aforeatid now pending 
be withdrawn and all terms having been 
settled, complainants pray that the afore- 
said criminal case be withdrawn.” No- 
ithing mudi came out of this petition, 
presumably because the Deputy Commis- 
sioner could not interfere in the matter, 
the case having already gone before the 
Court. On the 16th April 1919 a petition 
Ifuportiog to have been filed on behalf of 


OOBINDABAM. 

the complainant was filed before the Chief 
Presidency Magistrate. It stated that the 
accused (meaning the Defendant No. 1) 
had approached complainant and offered 
to make good, as far as possible, the loss 
suffered by him^ without prejudice to the 
case, that the financial condition of the 
firm would not allow them to refuse the 
offer and that under the circumstances 
the complainant did not ‘wish to proceed 
with the charge against the accused. The 
prayer was that the accused might be 
discharged, if necessary, with the ‘permis- 
sion of the Court. The Chief Presidency 
Magistrate forwarded the petition to the 
Commissioner of Police with the remark : 
‘‘ To Commissioner of Police for favour 
of disposal.” The latter reported that he 
had no objection to the withdrawal of the 
case and the Chief Presidency Magistrate 
on the 5tb May 1919 passed the order 
” tile ” on the petition. Some days later 
the'sum of Rs. 15,000 which was held by 
Manik Chand as aforesaid was received by 
the Plaintiff firm. Thereafter, as is usual 
in such cases, the two Defendants were 
not very anxious to register the mort- 
gage deed. Consequently, it appears, a 
letter was written to them by the Plain- 
tiffs’ solicitor Mr. M. N. Sen calling upon 
them to register the document and inti- 
mating to them that if they failed to do 
so be would present the mortgage at the 
Registry Office and apply for warrant for 
a compulsory registration. The letter 
also contained a threat that in case of 
such failure the Plaintiff firm would also 
withdraw the petition which they had 
filed in Court for withdrawal of the case. 
It was also stated in the letter that a copy 
of it was being sent to Rai Bahadur Tarak 
Nath Sadhu for bis information. This 
gentleman, it should be stated, was the 
Public Prosecutor of Calcutta. There* 
^ter on the M#y 1919 the doeogttni 
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waa registered, both the l)rfend»nts id- 
mitting execution thereof. 

On the 16th July 1922 the suit wm filed 
for enforceiment of the mortgage. The 
Court below decreed the suit, and hence 
the present appeal. ' , 

At the hearing of the appeal the facts 
alleged on behalf of the Plaintiffs were 
mostly not disputed. It was no longer 
disputed that the information of theft 
was false or that the Defendants ap* 
preached Mr. A. C. Bose and on his ad- 
vice sdught his assistance to get a settle- 
ment effected with a view to have the 
case withdrawn. It was no longer assert- 
ed that Es. 15,000 had not been paid by 
the Defendants as alleged on behalf of the 
Plaintiffs, nor was it disputed that the 
mortgage bond was duly attested in ac- 
cordance with the provisions of the law. 
The findings of the Court below to the 
effect that the Defendant No. 1 did ac- 
tually commit the offence in respect of the 
sum of Es. 30,000 and that Es. 15,000 
was paid back in some of the identical 
notes that had been misappropriated were 
not challenged. In fairness to the learn- 
ed vakil for the Appellants, however, it 
should be said, that in the face of the 
evidence on the record it is hardly possible 
to dispute or challenge any of the afore- 
said facts or findings. 

The Appellants’ arguments give rise to 
three questions First, as to whether the 
agreement embodied in the deed is en- 
forcible in view of the provisions of sec. 
23 of the Indian Contract Act : second, as 
to whether the contract was vitiated for 
want of free consent ; and third, whether it 
may be enforced as against the Defend- 
ant, No. 2 as evidently he was not a party 
to the offence and there was no liability 
oh him for which he need have executed 
the morigage. 

^ j||Q with the firgi guestion^ 


the nature of the agreement has first 
all io be ascertained with precision. As 1 
have stated, it was to the effect that the 
Plaintiffs were willing to accept Bs. 16,000 
in cash and a mortgage from Defendants 
Nos. 1 and 2 for Es. 5,000 in satisfaction 
of their claim for Es. 30,000. The De- 
fendants Nos. 1 and 2 were willing that 
the Plaintiffs should have what they 
wanted, but not if the criminal proceedings 
a.gain.st the Defendant No. 1 were not 
withdrawn and the Plaintiffs in their turn 
were willing to abandon the prosecution if 
they got the cash and the bond. To give 
effect to this intention Es. 15,000 was kept 
with a third party, the bond though exe- 
cuted remained unregistered, the Plain- 
tiffs put in tlie two petitions referred to 
above, the Defendants engaged Counsel to 
explain matters to the Commissioner of 
Police and eventually got the necessary 
permission from him which practically 
ended the pro.secution, and it ^ was only 
after the proceedings had been " filed " 
that tlie Plaintiffs received the money 
and the Defendants got the deed regis- 
tered. 

The Appellants’ contention is that the 
agreement is void as the consideration or 
object of the agreement is opposed to pub- 
lic policy, and that it was in effect an 
agreement to stifie a prosecution. The 
general head of public policy covers a wide 
range of subjects and the doctrine of pub- 
lic policy is one which must always be 
applied with civution. At the same time, 
the doctrine may legitimately be invoked 
if the real object of the agreement is to 
interfere with the course of justice. An 
agreement to stifle a prosecution is of 
coarse distinguishable from the lawful 
compounding of a oompoundable <^ence. 
If the offence is not compotmdable under 
the law, a compounding of it must be held 
to be iUegal and opposed. jiO PUbJiP 
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If tB|i Bffeof of an agreement is to take the 
administration of the law out of the 
Ixands of the Judges and to put it into ihe 
hands of a private individual to deter- 
mine what is to be done in the particular 
case, it is opposed to public policy. [Collins 
v; Blahtoon (1), Keir r. Leeman (2) and 
Williams v. Bayley (3).] On the other 
hand, there is nothing to prevent a creditor 
from taking a security from his debtor 
for the payment of a debt due to him, 
even if the debtor is induced to give the 
security by a threat of criminal proceed- 
ings, so long as there is no agreement not 
to prosecute : Flower v. Sadler (4). 

The Eespondent’s contention is that 
the prosecution was not in the hands of 
the Plaintiffs, but in the hands of the 
Police and the Public Prosecutor was in 
charge of it, and that the Plaintiffs did not 
institute it, there was no agreement to 
withdraw the case and in fact no with- 
drawal thereof, the only order proved in 
the case being one of “ file;” and it is 
urged that for these reasons the case is 
not covered by illus. (h) to sec. 23. 

Now, I am prepared to concede that 
the Defendjants would not haA'fe parted 
with the sum of Ks. 15,000 or completed 
the execution of the bond for Bs. 5,000, 
unless and until the criminal case against 
the Defendant No. 1 was withdrawn, but 
I aha not at all sure that the considera- 
tion or object of the agreement was the 
withdrawal of the«said case. The motive 
for the execution of the bSnd and the 
payment of the money was the with- 
drawal ; but there is a good deal of differ- 
ence between the motive for the act and 
the consideration or object of the agree- 
ment. It is hecessaiy to keep thia ^is- 

a ) [1767] I Bm. L. 0„ llth Ida., 600. i 

(^) « Q. B. 87?1 aWA). 

(^) h- B. 1 H. Ib ^ (IBM}, 
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tinction in view all the more in a case 
where there is a civil liability already 
existing which is discharged or remitted 
by the agreement. Even if all the prin- 
ciples of English Common Law relating 
to agreements foi. stifling prosecution be 
held to be applicable to ail kinds of non- 
compoundable offences in this country — a 
question about which I entertain some 
doubt in view of the fact that the offence 
of criminal breach of trust though de- 
clared non-compoundable by law i| very 
often treated by the Courts as other- 
w ise — then if the principle of the doctrine 
be that “ you shall not make a trade of 
felony” [per Lord Westbury in Williams 
V. Bayley (3)1 , then it is difficult to see 
liow' the Plaintiffs can be said to have 
acted improperly in entering into the 
arrangement to get what they were 
justly entitled to or rather much less than 
what they were so entitled, when they 
brought the whole matter to the notice of 
the authorities responsible for the con- 
duct of the prosecution and left it to them 
to decide whether ,they should proceed or 
not. My learned brother does not find 
anything culpable or wrong in the con- 
duct on the part of the Plaintiffs and whal 
they did does not also offend against my 
sense of fairness’ and propriety. IlluBDiC 
(h), though not exhaustive, but only illus- 
trative of the section, gives only a very 
gross and extreme instance. I am there- 
fore not prepared to say that upon the 
peculiar facts of the present case the con- 
tract between the parties was one opposed 
to public policy or that in any way tended 
to prejudice the state or hamper the ad- 
ministration of justice. 

As regards the second ground, nattu^y* 
whether the contract is vitiated f(ir 
of free consent, tiimre is soBi^y 
material which may bring 

t E. &. ilb St p. ^ ^ ' 
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peh^ilit ailvi<^ onS' tt that the De- it haw been held thAt whete' a’ bonA’^e 
f^SaAis n<|;t'‘bnfj' dM 'tdp^|liat '^a4 nec^ debt erists and 'where the tniaswlbns ' ' 

between the parties invol^^e 'a dWl liahUitf > 
as wdl aa possibly a criminal act, a' ptoaoiio 
Bory note given by the debtor and a third 
party as security fdr the debt is not '^d 
under sec. 28 of the Contract Act. 

For these reasons in my judgment the 
decision of the Court below is borreet and ' 
the appeal must be dismissed with cotta, ‘ 

N. G, 


. , st nec^' 
sarjr to be' dphe willingT|jr and out of their 
owP accord but also on their own initia- 
tite.‘ I attach no importance to the letter 
of Mr. M. N. Sen referred to above, be- 
cause the threiat contained therein was 
merely for compelling the registration of 
the bond and as the registration thereof 
could be^ enforced by other means aw 
well, the registration of the document 
by whatever means it was effected oould 
not affect the character of the agreement 
whiob was already complete and the re- 
gistration would give effect to the docu- 
ment from the date of its execution. The 
question of validity of the document is 
not affected so long as thie registrairion 
is not held to have been without jurisdic- 
tion. 

The Appellants’ last contention has not 
much substance. If the agreement was 
a valid one, and the Appellant No. 2 
voluntarily offered to give in the bond 
with his brother in whom he was in- 
terested, it most be presumed that there 
a lawful consideration for the tran- 
saction. In the case of Kestotoji v. 
Hurjivan (6), it was held that a guarantee 
for the payment to -creditors of debts due 
to them in consideration of the creditors’ 
abslaining from taking criminal pro- 
ceedings is void, as being against public 
policy, but a man to whom a civil debt 
is due may take securities for that debt 
from his debtco’i even though the debt 
ariwg ou£ oi a criminal offence and he 
threaiena to prdaecute for that offence, 
profkfaid he does not, in consideration of 
such secn^ty, ragj%e not to prosecute, but 
he most iM hyr staffing^ a ’ prosecution 
ohta0 ^aRgjji«|mteH'‘ ^Arties. 
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Labibi, Defendant, 
Respondent. 

Civil Procedure Code (Act V of 1908)^ sec, Xl^ 
Second suit hy same Plaintiff claiming mulfr 
different title — Previous decision upheld in ike Higk 
Court on ground of limitation^ hut not on question 
of title-- Declaration of title refused in a suit fof 
possession which was dismissed as time-iesrred-^ 
Decisionj if bars further enquiry into tUle^Setu il^ 
Esofd Y— Estoppel— Change of positi&n^ 

A previous suit for recovery of a leaser 
hold interest ^ claimed hy tke Plcdniiffa aa 
heirs of their f/lther^ vtas dismissed by 
the High Court as barred by limitation, in 
view of the finding of the lower Appellate 
Court that the dispossession took place 
more than 12 years before the suit. The 
present suit for recovery of the proprietary 
interdst claimed by the Plaintiffs W reuw- 
sionary heirs of the last full owners fin the 
death of two Hindu widows, was resisted 

(6) I. L. B. 86 ii. tl6 (t96il9* 
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(m the ground of res judicaia as also of 
estoppel. 

Held — That the suit teas not barred by 
the principle of res judicata, because 
(i) the Plaintiffs were not litigating 
under the same title, and (ii) any deci- 
sion of the lower Appellate Court in the 
previous suit, as to the title of the, widows 
by adverse possession, could not be con- 
clusive in the present suit inasmuch as 
the appeal to the High Court destroyed 
the finality of such decision; and the 
final judgment in the case, having pro- 
ceeded on the ground of limitation only, 
had tho effect of leaving all other ques- 
tions open between the parties. 

Sheosagar Singh v. Sitaram Singh (2) 
and Chundbr Coomar Mitter v. Sib Sun- 
HARI Dassee (1) followed. 

G-angabishen Bhuotjt r. Eoghoonath 
Ojha (3), G-httrphekni v. Phrmbshar 
Doyal Dttbby (4), Abdulla Ashgar Ali 
Khan.d. Ganesh Das (5) and Nilvaru v. 
Nilvaru (6) referred to. 

Held also— T/iaf the refusal of the 
prayer, in the previous suit, for a declara- 
tion that the Defendants had no title, was 
no bar, under sec. 17, Expl. V of the 
Otvil Procedure Code, to the present claim 
inasmuch as the declaration sought was not 
one under sec. 42 of the Specific Relief 
Act, but only leading up to the main Mtief , 
namely, possession. 

WaLIHAN V. d^OGESWAR Narayan (7) 
referred to. 

(1> T. L. R. 8 Oal. 631 (1681). 

(2) 1. Ii.B. 24 0al. 616; nj o. 1 C. W. N. 
397 (P. 0.) (1897). 

(3) 1 . L. B. 7 Oal. 381 (1881). 

(4) 6 0. L. J. 653 aOOT). 

(6) I. L. B. 46 Oal. 442 1 ■. c. 82 0. W. B. 121 
(P.:c.) (1917). 

(6) I. L. B. 6 Bom. 110 aSSl). 

(7l 1. L.*R. 86 0al.U89;:> o. |2 a W N 
227 (P, 0,) (1907). 


Kumar Lahiri. 

„Held further — Thai there was no 
estoppel, because as regards the incon^ 
sistent statements of the Plaintiffs Hietn- 
selves, there had been no change in the 
position of the Defendants by reason 
thereof, nor werp the Plaintiffs bound by 
the statements of their father through 
whom they did not claim the property in 
suit. 

* Bahadur Singh v. Mohar Sinoh' (8) 
and Kangaswami Gounden v. Naohiappa 
Gounden (9) followed. 

a 

This was an appeal preferred on the 
8tli of October 1920 against the decree of 
Babu Nalini Kanta Bose, Subordinate 
Judge, 1st Court of Zillah Farid- 
pur, dated the 13th of August 1920, re- 
versing the decree of Babu Eumud 
Bandhu Sen, Munsif, 2nd Court at 
Ooalundo, dated the 20th of August 1919. 

The facts of the case will appear from 
the judgment. 

Babus Tarak Chandra Chakravarty, 
Phanindra Lai Muitra and Profulla Chan- 
dra Chakravarty for the Appellants. 

Babus .'■Jureiujra Chandra Sen and 
Ilcrncndra Chandra Sen for the Bespon- 
dent. 

Babu Biraj Mohon Mazumdar for the 
Deputy Registrar. 

The Judgment op the Court was as 
follows : — 

This appeal arises out of a suit for 
establishment of the right of the Plain- 
tiffs to, and recovery of possession of, two 
taluks and five jotes as reversionary heirs 
of two ladies, Bhabani and Padmamani. 
The Defendants are the lessees under the 
widows, who are now dead. 

It appears that the Plaintiffs* father 

(8) L. B. 29 1. A. 1 ; B. 0 . I. L. B, 24 All. 
94; 6 0. W. K. 169 (IWii). 

(9) I. L; B, 42 Msd. 628 |Sb. 0. f8 0, W. ,K. 

^•(p.pjaaw). 
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Prasanna executed a mortgage in respect 
of the taluks and the jotes in favour J)f 
one Raj Kumar, the Uel'endants’ father, 
on the 12th November 1880, evidently 
treating the properties as belonging to 
him alone. Three ladjes of the family 
(including the two named al)ove) however 
got their names registered, each in respect 
of her 4 annas share as heirs by right of 
succession to the last five owners respec- 
tively in 1882. In 1883, Eaj Kumar, the 
mortgagee, obtained a lease from the three 
ladies In respect of 12 annas share in the 
name of his grandson Basanta. In 1891, 
Eaj Kumar brought a suit for foreclosure 
upon the mortgage, which resulted in a 
compromise. It was agreed that there 
would be a decree for foreclosure in res- 
pect of 16 annas against Eiasaiina. but 
that the mortgagee would grant a lease 
thereof to him, that Basanta would sur- 
render the lease, which lie had obtained 
from the three ladies and that l^rasanna 
would be the lessee under Eaj Kumar. A 
decree was made accordingly. The lease 
taken by Basanta from the ladies was 
surrendered by him notA^ithstandiing objec- 
tions raised by the ladies. 

In 1903, a suit was instituted by the 
Plaintiffs against the Defendants (the two 
ladies being joined as parties Defendants) 
for recovery of the leasehold interest, in 
respect of which the Plaintiffs had been 
dispossessed by the Defendants in 1895. 
There were certain other properties in- 
cluded in that suit, which were not the 
subject-matter of the compromise. 

In that suit the Plaintiffs alleged that 
.the wiidows Bhabani and Padmamani did 
not inherit the shares from the last full 
owneps. The suit was decreed in part 
by the Subordinate Judge but the decree 
.wss reversed by the District Judge who 
held that the dispossession had taken 
m whfiB the lease was gnu^d 


and that the suit, therefore, was barred 
by limitation. There was a second appefal 
to this Court and it was disposed of on 
the ground that the Plaintiffs* suit was 
barred by limitation as the Plaintiffs’ pos- 
session witliin 12 years was not proved. 

Bhabani and l^adinamani having died 
within 12 years of the suit, the Plaintiffs 
instituted tliis suit for recovery of posses- 
sion of the properties on the allegations 
that lliose ladies held only the estate of a 
Hindu widow and that the alienation in 
favour of the Defendants was fraudulent 
and not for legal necessity and, there- 
fore, not binding upon the Plaintiffs. 

Tile iiuiiri defence was that the decision 
in the suit of 1903 operated as res judicata, 
and that the 1 Main tiffs were estopped from 
making the allegation which was made in 
the jilaint in the present suit and which 
was contrary to tlie staitements made in 
the previous suit of 1903. The Defend- 
ants also pleaded that there^ was legal 
necessity for the leases which were exe- 
cuted by the ladies. 

The Court of first instance held that 
the decision in the suit of 1903 did not 
operate as res judicata, nor were the 
Plaintiffs estopped and that legal neces- 
sity was not proved. That Court accord- 
ingly held that the Plaintiffs were entitled 
to succeed in respect of the two taluks, 
but not with resjiect to the five jotes, as 
the properties had not been sufficiently 
specified in the plaint, nor were the 
Plaintiffs entitled to claim mesne profits. 

On appeal, the learned Subordinate 
Judge held that the decision in the suit 
of 1903 operated as res judicata and that 
the Plaintiffs could not be allowed to take 
up inconsistent positions and were pre- 
cluded by the principle of estoppel. In 
the result, the suit was dismissed. 

The Plaintiffs have appealed to this 

Court. 
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THe first question raised is wliether the 
decision in the suit of 1908 operates as 


re^ judicata. 

It is contended by the learned Pleader 
for the Appellants that in the lower Ap- 
pellate Court there was no decision on the 
question of adverse possession on behalf 
of the ladies. But assuming that there 
was, the next contention is that having 
regard to the judgment of the High Court 
which proceeded merely upon the finding 
that the Plaintiffs were not in possession 
withlin 12 years, the question of title 
based upon adverse possession could not 
be held to have been heard and finally 
decided by the High Court. 

We think that this contention is cor- 
rect. 

Assuming that the learned District 
Judge had found that the ladies were in 
jadverse possession, that w'as not the 
ground upon which the High Court pro- 
ceeded to dispose of the case. The deci- 
sion of the lower Appellate Court became 
eub judice, a second appeal having been 
preferred to this Court ; and this Court, as 
stated above, did not express pny opinion 
upon the question of adverse possession. 
The j^ncipleT is enunciated in several 
cases and we need only refer to some of 
them. 

In the case of Chunder Cootnar Mitter v. 
Sib Sundari Dassee (1), it was pointed out 
that ‘ ‘ when the decision of a lower Court 
is appealed to a'-superior tribunal and that 
tribunal for any reason does not think fit 
to decide the matter, it is left an open 
question. We have held so here over 
and over again, and it is not becauge in 
point of form the appeal in the .first suit 
was dismissed, that the decisipn o^'lihe 
Munsif can be considered aa oei:)fi|ia<|d.” 

. In the c«ee of Sheo^Oj^ 

(I) 1. h. B. S Oal.'681>t . , 


ram Singh (2) the Judicial Conunittee ob- 
fterved as follows : — “ To support a^pl^ 
of res judicata it is not enough that the 
parties are the same and that the same 
matter is in issue. The . matter must 
have been heard and finally decided. If 
there had been^no appeal in the first suit, 
the decision of the Subordinate Judge 
would no doubt have given rise to the 
plea. But the appeal* destroyed lihe 
finality of the decision. The judgment of 
ithe lower Court was superseded by the 
judgment of the Court of Appeal. And 
the only thing finally decided by the Court 
of Appeal was that in a suit constituted 
as the suit of 1885 was, no decision ought 
to have been pronounced on the merits.” 
See also Gangabishen Bhugut v. lioghoo- 
nath Ojha (8), Ghurphcktii v. Purmes- 
har Doyal Dubeg (4), Abdulla Ashgar AH 
v. Ganesh Das (5) and Nilvaru v. Nilvaru 
( 6 ). 

It has. however, been contended by tlie 
learned pleader for the Kespondent in the 
first place that the learned District 
Judge in the suit of 1903 having consi- 
dered the question of limitation , along 
with the question whether the ladies in- 
herited the properties, the High Court 
must be taken to liave accepted thej find- 
ing on the question.. of possession ;as it 
WHS mixed up with the question of tfide. 

We do not see. however, that th€\ High 
Court did any such thing. The judg- 
ment of the High Court on the point, runs 
as follows : — “ As regards the pilfer 12 
annas share, the ladies, two of whom, are 
Defendants, claim those ^rps jbpd e^y 
as regards those sfiares that Pj^qn- 

(8) I. L, B. ,24 0< t ; 0. 

W. N. 297 CP. C.) (18jW), 

(8) I. L. B. 7 bal. 881 (1881). 

(4) S 0. li. J. 668 (11»7). 

(6) I. fi. B. 44 Osl.442: S. A 
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tiffs were dispossessed in 1883 aod-ljia^ 
continued out of possesion ever 'sincfe- 
This has been found as a faict by the 
lower Appellate Court and tlmt as regards 
those shares the suit is barred by limi- 
tation. On the findings of fact, this con- 
clusion appears to be correct.” 

The judgment of the High Court, 
therefore, was based on the fact that the 
Plaintiffs were not in possession withjn 
12 years of the suit. The question of 
title cannot be said to have been mixed 
up with the question of possession ii» 
such a way that the question of liiuiia- 
tion could not be decided aj)ait from the 
question of title. 

In the next place, it has been contend- 
ed that the Exp. 5 of sec. li should be 
taikeln into consideration. Tt is urged 
that there was a prayer in the plaint in 
the suit of 1903 for a dieclaration that 
the Defendants had no title to the pro- 
perties, and that that declaration not 
having been granted must be taken to 
have been refused, having regard to the 
exprees provisions of Exp. 5 of sec. 11, 
C. P. C. 

But we think that the de<daratiou 
which was claimed by the Plaintiffs in 
the prayer was not a declaration under 
sec. 42 of the Specific Belief Act but a 
decfaration which led up to the main 
relief claimed in the suit, namely, pos- 
S(BS^n. In the words of the Judicial 
Committee in the case of Walihan v. 
Jogeawar Narayan (7), that was ” merely 
an argumentative step towards the only 
decree sought, vki., possession : ” and the 
Court was not entitled to make, a decla- 
raiion ^ith i^ard jto the third prayer in 
the plaint after the foilure, of . the sole 
of {u:}%>n, na^ly, the Plaintiffs’ 
difijO^B^ip^ Jbeil'S. 

aftAU.riaa^.te8; •. «. » o. w. 


In the third place, it bos been cofitepjd- 
ed that in the oases cited above the 
pellale Court expressly declined to go u^to 
the other questions decided by the lower 
Court. 

But in the case of NitvofU v. Nilvaru 
{(}), there was no such express reserviU- 
tiori and yet it \vas held that the question 
was not finally decided. We think that 
ujwn the express terms of the section 
(sec. 11 of the Civil Procedure Code) it 
cannot he (said thaft a matter is finally 
heard and finally decided by the Court 
of Appeal when for any reason it does not 
think tit to go into the question. In the 
present case the Higli Court having dis- 
ix)sed of the case merely upon the ground 
of limitation must be taken not to have 
decided any other question. 

Then, it is to be olwerved that the 
Plaintiffs claitn the taliiki right in the 
present suit under a title different from 
that under which they claimed the lease- 
hold interest in the suit of 1903. That 
was a right iiilierited by them from their 
father. Tlie title upon which the Plain- 
tiffs have instituted the present suit is a 
title not derived from their father but a 
title which they claim as having devolved 
UiH)n them as reversionary heirs of the 
last full owners — Swarup and Bepi- 
madhab. That being so, the principle 
of res judicaia cannot apply as tiie two suits 
were nut litigated under the same title. 

The next point is whether the Plaintiffs 
are estopped bj reason t3£ the ;^<^tep^pts 
made by them in the suit of 19^8. 

In the previous suit the Plaipfiffs* c;%se 
was that Bhabani and Padmam&g[U 
not inherit, and that the l^laiptifs’ 
grandfather bad inherited thfl|9e stiarfs. 
In the present suit the Plaintiffs’ case is 
that the widows had inherited those 
shares. The learned ,Sui^];^i|te Judge 
(6) 1..L. E. afioiti. (1681). 
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also refers to the statements of the Plain- 
tiffs' father in the mortgage bond and also 
in the suit for foreclosure on the mort- 
gage, in which he asserted the right to 
the property to the exclusion of the 
widows. But these statements cannor 
bind the Plaintiffs, because, as already 
stated, the Plaintiffs claim the properties 
not as heirs of their father but as rever- 
sionary heirs of Swarup and Benimadhab. 
An eventuai reversioneir does not claim 
through any one who goes before him. 
As pointed out in the case of Bahadur 
Singh v. Mohar Singh (8), “ The then 
claimants were only expectant heirs witli 
a spes successionis ■ The Plaintiffs 
claimed in their own right as heirs oi 
Mohar when the succession opened and 
it would be a novel proposition to hold 
that a person so claiming is bound by a 
contract made by every }>ersoii througli 
whom he traces his descent.” [See also 
Rangaswami Gounden v. Na^hiapya 
Gounden (9)]. 

So far as the Plaintiffs themselves are 
concerned, there is no doubt that the 
present statements are inconsistent with 
.what was stated in the suit of 1903. 

But there has been no change of posi- 
jtion by reason of the statements made by 
the Plaintiffs in the suit of 1903. The 
leases upon which the Defendants base 
itheir right were granted by the widows 
in 1883 — about 20 years before the suii 
pf 1903. They could not have been 
affected in the* matter .of taking the 
leases by any statements made by 
the Plaintiffs 20 years subsequently. As 
a matter of fact, the lessors had regis- 
tered their names and bad granted the 
leases to the Defendants on the footing 

(S) 1|.B.291. A. 1; 8. 0. I. L. B. S4 .AU. 

e4i 6 0. W. N. 169 (1901). 

(9) 1. L. B. 42 Mad. 629 at p. 636 ; 8, o. 38 C. 

V.N,7r7(P. 0.)4»18). 


that they had inherited the estate from 
(he last full owners. 

It is contended by the learned Pleader 
for the Eespondents that had the Plain- 
tiffs set up the right, they now set up, 
in the suit of 19^3, the Defendants might 
have taken steps for preservation of evi- 
dence on the point. 

There is no evidence to show, how- 
ever, that any evidence* bearing on the 
point has, since 1903, been destroyed. 

We are accordingly of opinion that 
the Plaintiffs are not precludled' by the 
principle of estoppel, and that the Plain- 
tiffs would be entitled to the shares of 
the two taluks provided the other ques- 
tions raised in the case are decided in 
their favour. But the question of legal 
necessity, as also the main question whe- 
ther the Plaintiffs inherited the properly 
as reversionary heirs of Swaruj) and 
Benimadhab, or wli'etheir the widows 
Bhabani and Padmamani held the pro- 
perties by right of adverse possession 
and any other question that might be 
necessary to be decided in the case, have 
not been gone Into by the lower Appel- 
late Court, as its decision proceeded only 
upon the questions of res judicata and 
estoppel. 

The case must, therefore, go back to 
the lower Appellate Court for a decision 
upon the other points raised in the case. 

Then the next question is whether the 
Plaintiffs are entitled to get a decree for 
the five j(4es. 

Upon that point, both the Courts 
below have come to the conclusion that 
they are not so entitled because the pro- 
perties have not been sufficiently speci- 
fied in the plaint. 

The learned pleader for the Ati^Uants 
has contended that as the prayer, .was hot 
for actual possession, the disEmption 
gfivein in the plamt watf-sgi&oi^t ai it 
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would be necessary only to notify fo the 
tie^iants that the rent was to be paid io 
the FlaintiflFs. 

But the land with respect to whlich 
the rent is to be paid must be specified 
in the decree, and the question whether 
the lands have been sufficiently speci- 
fied, is a question which we cannot go 
into in second appeal. The Court of first 
instance says ; ‘ ‘ There is no doubt of the 
fact that the description as given in the 
schedule is not sufficient for identifica- 
tion of the holding.” Then after stating 
certain reasons, the leainied Munsif says : 
“ There is no other description of the 
jot^s except by schedule to the plaint. 
Defendants have therefore raised a valid 
plea when they say that the suit will fail 
for want of proper description. The 
learned Pleader for the Plaintiff argues 
that Defendant had no difficulty in identi- 
fying the lands as the very same descrip- 
tion appears in Defendant’s documents of 
ti^le- This argument has no force as 
before passing the decree the Court ouglit 
to be satisfied whether the decree, if 
passed, will be capable of execution. I 
could not therefore agree with the learn- 
ed Pleader for the Plaintiff in leaving the 
matter open for the Execution Depart- 
ment.” The claim with regard to the 
five jotes accordingly was disallowed by 
the Court of first instance on the ground 
of indefiniteness. The learned Subordi- 
nate Judge also finds that the description 
as given in the schedule is not sufficient 
for the identification of the lands. As 
already stated, the question whether they 
are or are not sufficient for identification 
is one for the Court dealing with facts to 
decide and cannot go into the ques- 
tioii. The claim with regard to the five 
jotdE, therefore, must be dismissed. 

The laft gueetioii is whether the Plaui* 


Eumar Lahiri. 

tiffs are entitled to mesne prcffits with 
regard to the shares of the two talnks. 

It appears that a claim was made in 
the plaint for mesne profits and the claim 
was valued at Rs. 100 but it was dis- 
allowed by the Court of first instance on 
the ground that no evidence had been 
adduced before it and no application had 
been made for the hearing of the matter 
in further proceedings. 

We do not see, however, why the 
claim should not be gone into after the 
decree. That is what is usually done. 
Formerly the claim for mesne profits used 
to be investigated in the Execution 
Department and now in further proceed- 
ings after the decree. The Plaintiffs 
could not be blamed for not adducing evi- 
dence as to the amount of mesne profits 
before the decree had fixed the period for 
which the mesne profits would be payable. 
In these circumstances, if the Plaintiffs 
get a decree in respect of the taluks, the 
Court should decide whether the Plaintiffs 
are entitled to any mesne profits and if 
so, for what period, the actual amount of 
the mesne profits being left to bo deter- 
mined in further proceedings. 

The result is that the claim with re- 
gard to the five jotes is dismissed with half 
costs in all Courts. 

With regard to the claim for the two 
taluks, the case is remanded to the lower 
Appellate Court to be dealt with in ac- 
cordance with the observations made 
above. Costs (pne-half) * to abide the 
result. 

P. C. 
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Ji.7ll46S—Uting ae genuine a forged doeamml — 
Seo. S0~ Counterfoil of paying4n dip of Banl, 
if valuable security. 
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T; P, e., seo. 471. read with sec; 486V I.‘ 
I*. 0.. and see. 480.: read with see. 811, 
T. P. C., or in the alteniativb'*iinder'8eoi 
385, I. P. C. He has been acquitted of 
the charge under see. 468, . I. P. C., and 
oon'va’cted on the dhlOT diarges., The 
learned Magistrate senteno«l him to six 
months’ rigorous imprisonment on the 
charge under sec. 47l. read with sec. 465. 
1. P. C., and to six months’ rigorous im- 
prisonment under sec. 420, read with sec. 
511, i. P. 0., or in the alternative under 


The Appellant woe tried and convicted 
by the Chief Pre.iidency Mayistrate of 
Calcutta under secs. 471/465, 1. P. C., in 
respect of a counterfoil of a paying-in slip 
purporting to be an ncknoipledgtnent of 
receipt of a sum of money by the Bank: 

Held — That the document in question 
came within the definition of valuable 
security as hid down in sec. 30, I. P. C., 
and the ease was therefore triable exclu- 
sively by the Court of Sessions. 

This was an appeal preferred on the 
5th June 1924 against the order of the 
Chief Presidency Magistrate, Calcutta 
(Mr, T. Ruxhurgh), dated 2ndi June 1924. 
convicting the Appellant under secs. 
471/465, I. P. C., and under secs. 
420/511, I. P. C., and sentencing him to 
rigorous imprisonment for six months on 
edch count, the sentences to nin conse- 
cutively. 

The facts of the case material to this 
report will appear from the judgment. 

Mr. K.* N. Ghowdhwry and Babus 
Mritunjoy Chotiopadhya and Bhupendra 
Nath Das for the Appellant. 

Babu Tarakeswar Pal Ghowdfhury for 
the Crown. 

The Judgment op the Coubt was as 
ft^pwaT— 

ACumwi, J. — The Appellant was 
hy jthe Chief Presidency Ma^dEraife 


sec. 385, T. P. C. , the two sentefices to 
run consecutively, Tt is not necessary 
for us in the present appeal to deal with 
the facts of the ease inasmuch as at the 
very outset we are met with a difficulty 
which arises by reason of the fact that the 
document which the Appellant is said to 
have used and in consequence of which 
the charge under sec. 471, read with 
.sec. 465. T. P. C., was framed is really 
one which is a valuable security within 
the definition of that expression as con- 
tained in sec. 30 of the Indian Penal 
Code, The document in question is a 
counterfoil of a ‘paying-in slip wMdh 
purports to be an acknowledgment of re- 
ceipt of a sum of rupees 56,000 by the 
Bank at whose instance the proceedings . 
in this case were instituted. It bears the 
impressioB of a nabber stamp put upcA 
it by the Bank officials stating that . 
amount mentioned in the counterfoil had 
been received by the Bank. On the face 
of the document, it purports to be an ac- 
knowledgment in resect of that amount 
and, therefore, purports to be an ac- 
knowledgment that the Bank is under a 
legal lisdaility to bold the amount in de- 
posit on behalf of the Appoint and to 
pay it to him or at his taquiritien. it 
does nol matter that it is not a 
docomient. It^ is clear theesfme it 
ooiSMi wI^ 'His' deftii!^ of 
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Recurity as laid down in sec. 30, I. P. C. 
Tlie case was, therefore, one which was 
triable exclusively by the Court of Ses- 
sions and the learned Magistrate had no 
jurisdiction to deal with it in the way 
that he did. 

We have been asked by the learned 
Counsel appearing on behalf of the Ap- 
pellant to go into the facts in order to 
determine whether there should or should 
not be a commitment in this case. Eegard 
l)eing had, how^ever, to the fact that the 
Appellant was convicted in respect of the 
offences mentioned above I think that a 
prhnd facie case has, as a matter of fact, 
been made out against him and, there- 
fore, we should refrain from going into 
tlie merits. 

In my opinion, the conviction and 
sentence passed on the Appellant should 
be set aside and the case should be sent 
back to the! learned (diief Presidency 
Magisti'ate. He will make a proper order 
committing the case for trial to this 
Court in the exercise of its Original (Crimi- 
nal JurisdSiction. Pending his trial the 
Appellant may be released on bail to the 
satisfaction of the Chifef Presidency 
Magistrate. 

Walmsley, J. — I agree. 

S. C. M. 
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SUHRAWARD?, J. 
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Ddval, j. 

192.5, 

Heard, 11, May. 

Judgment, 

15, June. 

Civil Courts Act (XII of ISSI), sec. 19 — Alimsi/, 
pecuniary liraits of jurisdiction of— Suit for posses- 
sion and mesne profits properly brought in Munsifs 
Court and decreed— Civil Procedure Code (Act V 
o/ 1908 f secs, 6 and 15— Or. 20^ r. if, application 
under ^ to assess mesne profits pendonte lite and after 
decree^ if lies in Munsifs Court where they exceed 
Munsifs pecu n ia ry j urisdietion — A ppeal , for um 
ofy wkm*e aynount assessed exceeds Its 5j)00. 

Per Curiam (Walmslua, J., disseiiti- 
eiite) — Where a fiiiit is properly brought in 
the Court of a. Muusif for reeovery of pos- 
session of land, and mesne profits pendente 
lite are elairned or assessed at a sum be- 
yond the pecutnary jurisdietion of the 
Munsif, the Munsif has jurisdietion to fi.v. 
such mesne profits and pass a decree for 
a sum beyond his pecuniary jurisdietion. 

The value of such a suit for purposes of 
jurisdietion is the value of the, immove- 
able property (plus mesne profits up to the 
dnte of the suit where such profits arc 
claimed). , 

If a suit is riyhVy entertained as icith- 
in the jurisdiction of the Munsif and a 
decree passed^ his power to grant the 
proper and adequate relief is not affected 
by any event which increases Ohe value 
of the relief during the pendency of the 
suit. 

The forum of ajypeal is determined 

110 


Bidyaduar Baohar and 
ors , Appellants, 

V. 

Manindra Nath Das 
and ors. Respondents, 
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by the value of the suit and noi by the 
amount decreed. 

Per Walmsley, J. — Mesne profits pen- 
dente lite are not to be considered in de- 
iermining the value of the suit for purposes 
of jurisdiction. 

A' Munsif, upon an application under 
Or. 20^ r. 12 of the Civil Procedure Co%' , 
by a person who has recovered a decree for 
possession in his Court, may pai§ a decree 
for mesne profits pendente lite up to the 
Umks of his pecuniary jurisdiction. 

Such a person forsakes his right to ask 
for an enquiry under r. 12 (J) (c) of Or. 20 
and the final decree under r. 12 (2), if the 
amount claimed by him makes a resort to 
a Court of superior jurisdiction necessary, 
in which case he must institMe a fresh suit 
subject to the ordinary law of linMation. 

This Reference arose out of appeals 
from Original Orders Nos. 199 and 2G9 
of 1923 preferred against the decision of 
Babu Pashupati Bose, Subordinate Judge 
of Khulna, dated the 21st March 1923. 

The facts of the case material for the 
report will fully appear from the Order of 
Reference which w^as as follows : — 

Schrawardv and Duval, JJ. — These 
two appeals arise out of two suits insti- 
tuted by the Plaintiffs-Appellants in the 
Court of the Munsif for recovery of pos- 
session of certain lands with mesne pro- 
fits. An order was passed against the 
Plaintiff under se'e. 145, Criminal Pro- 
cedure eWe, and the suits were institut- 
ed on 12th September ^1911, for declara- 
tion of title. On the 20th B'ebruary 
1914, the suits were decreed. The ap- 
peals to the lower Appellate Court were 
dismissed on 12th June 1915. There 
were setond appeals to this Court by the 
Defendant, which w^ere also dismissed on 
the 2l8t August 1918. In the, mean- 
time, f.c., on 2nd December 1915, Plain- 


tiff took possession of the decreed lands 
and after the appeal to this Court was dis- 
posed of, on the 27th February 1919, ap- 
plied to the Court of the Munsif which 
had passed the decree to ascertain mesne 
profits from the date of institution of the 
suit to the date of delivery of possession 
and to pass a decree for such amount as 
may be found due on enquiry. The Plain- 
tiff’s applicaiions really related to the 
ascertainment of mesne profits pendente 
lite, for he subsequently gave up his claim 
for antecedent mesne profits which was 
very small. In his applications'the Plain- 
tiff valued his claim for mesne profits in 
one case at over Rs. 3,000 and in an- 
other case at Rs. 12,000. The amounts 
claimed being beyond the jurisdiction of 
the Munsif, lie rolurned them for presen- 
tation to the proj>er Court. The Plain- 
tiff then filed the applications before the 
Subordinate Judge of Khulna, but the 
learned Judge following a certain deci- 
sion of this Court registered the applica- 
tions as new suits. In an elaborate judg- 
ment the Subordinate Judge held that 
the Munsif had jurisdiction to ascertain 
the mesne profits and pass a decree for 
any sum so ascertained, even though it 
might be beyond his pecuniary jurisdic- 
tion. The learned Subordinate Judge 
held that the proceedings before him 
could not be considered as continuation of 
the proceedings in the suit before the 
Munsif, and therefore the applications 
must be taken to have initiated fresh suits 
for the purpose of recovery of mesne pro- 
fits. In that view he was of opinion that 
the statute of limitation would apply, 
whereas if the Munsif w-as to try the ap- 
plications, no question of limitation could 
arise. The learned Subordinate Judge 
thereupon ordered that the plaints for 
ascertainment of mesne profits be returned 
to the Plaintiff’s pleader for being filed 
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in the Munsif’s Court within 30 days for 
disposal under Or. 20, r. 12, Civil Pro- 
cedure Code* Against this order thjb 
PlaintiflP has appealed to this Court and 
it is argued that the Subordinate Jnd^e 
has erred in holding that ^he Munsif’s 
Court was the proper C'oiirt for ascertain- 
ment of the mesne profits and that tlic 
applications before tlie Subordinate Judge 
wore affected by the law of limitation. 

On the first question raised there has 
been divergence of opinion in this Court, 
and it is necessary to refer to the autho- 
rities briefly. In Bhijpendra Kumar 
Chakravarti v. Puma Chandra Boftr (1), 
it was held by Mookerjee and Teunon, 
JJ., that a jMunsif cannot entertain an 
application for investigation of mesne pro- 
fits pendente life when the claim is laid at 
over Rs. 1,000 and that the ])roper course 
for him to follow is to direct the return of 
the plaint, so far as it embodies a prayer 
for assessment of mesne profits from the 
date of institution of the suit to the date 
of delivery of jKDssession, for juesentation 
to the proper Court. A sipiilar view was 
taken in the case of Baikuntha Nath 
Kundu V. Mohananda Barai (2). The 
facts of that case are similar to those of 
the present case. Tlie suit there, as here, 
was instituted in the Court of the Munsif 
and subsequently after the final decision 
by the High (’ourt the Plaintiff applied for 
ascertainment of mesne profits which lie 
assessed at over Rs. 5,000. The Munsif 
thereupon returned the plaint for presen- 
tation before the Subordinate Judge. On 
the Defendant raising the plea of limita- 
tion, the Subordinate Judge held that 
under sec. 14 of the Limitation Act the 
claim was not barred. Against that deci- 
sion the Defendant appealed to this 

(1) T. L. B. 43 Cal. 660 : s. c. 13 0. L. J. 182 
(1910). 

(2) 24 0. W. N. 342 (1919). 


Court and the learned Judges decided 
that the order of the Subordinate Judge 
w^as correct in substance, as they were of 
opinion that the proceedings before the 
Subordinate Judge were in continuation 
of the suit before the Munsif and" were 
not affected by the statute of limitation. 
The question argued in the present cases 
was not pointedly raised in that case but 
the learned Judges seem to lie of opinion 
that the piocedure follow’ed was correct. 
A contrary view was taken in J\a^}neswar 
Mahton v. Dilu Malifon (3). There the 
suit valued at Rs. 950 was brought in the 
Munsif’s Court to recover [Dossession of 
certain lands and for a decree for such 
mesne profits from tlie date of the institu- 
tion of the suit to the date of the delivery 
of possession, as miglit be assessed in exe- 
cution of the decree. The Munsif made a 
decree in accordance vvitli tlie prayer in 
the plaint. The Plaintiff then asked that 
the mesne profits might be asse'ssod and 
in his petition he roughly estimated them 
at Rs. 1,595. On an appeal the District 
Judge held that the Court of the Munsif 
bad no authority to determine the amount 
of mesne profits beyond its ])ecuniary 
jurisdiction and that the Plaintiff* could 
not recover more than Rs. 50 as mesne 
profits being the diff'erence between the 
limit of the MunsiPs jurisdiction and the 
value of the lands as given ’in the plaint. 
On an appeal to this Court Crhose and 
Rampini, JJ., held that ilie view' taken 
by the lower Afffiellate Court w'ks erro- 
neous and that the Munsif had jurisdic- 
tion to ascertain the mesne profits andi 
give effect to the order made in his decree 
in the suit notwithstanding that the 
amount of such mesne profits added to 
the value of the suit might come to a sum 
in excess of the i>ecuniary jurisdiction of 
his Court. This case w^as followed by 
(8) T. L. R. 21 Cal. 650 (1894)* 
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V. Kihu (4). In that case the amount of 
mesne profits ascertained by the Miinsif 
was Rs. 1,030 in execution. On an ob- 
jection taken by tlie judgment-debtor that 
the e*xecuting Court being a Munsif was 
not entitled to award mesne profits of a 
Mghbr amount tlnin ]{s. 1,000, it was 
held that such Court had jurisdiction to 
award the mesne profits ascertained. 

The learned dudges tried to distinguish 
the case of liliupcndra Kiunar Chakravarti 
V. Puma Ouimlra Bose (1) on the ground 
that the amount of mesne fuofils was as- 
certained in the case before them in the 
execution ju’occedings by a commissioner, 
hut we fail to recognise how the prin- 
ciples of law laid down in these two cases 
can be reconciled. We are conscious of 
the alteration in the law made by the 
Civil rrocedure Code of 1908, namely, 
that under the present (ode mesne profits 
have to be ascertained in the suit whereas 
in the Code of 18H‘J the investigation was 
relegated to the execution department. 

We do not think that this difference in 
the procedure materially affects the prin- 
cii)les of law underlying these decisions. 

The latter view has been accepted by the 
High Court of Madras in the Full Bench 
case of Putta Kunnyya v. Itndra 
Bhatta (5) and by the Fatna High Court 
in Dinanath' Sakai v. Mussammat Maya- 
wati Kucr (Gj. In the last case, much 
stress has been laid on Or. 120, r. 12, Civil 
Proceikire Code, 1908, ^hich is construed 
as empowering the Court which passes the 
decree for recovery of land to make a de- 
cree for mesne profits irrespective of the 
amount being within or beyond its juris- 
diction. 

(1; I. L. H. 43 Cal. 650: B. c. 18 0 L. J. 132 
(1910). 

(4) l.L. R.40 0al. 66(I9’2). 

(5) 1. L. R. 40 Mad. I (19.6). 

(6) GF. L. J,54(1»2I). 


We have been unable to reconcile on 
principle the decisions of this Court in the 
cases to which we have referred and the 
result of these conflicting decisions is 
patent from the opposite courses adopted 
in this cose , by the Courts below, the 
Munsif choosing to follow the case of 
Bhupendra Kumar Chakravarti v. Puma 
Chandra Bose (1) and the Subordinate 
Judge preferring to follow tlio case of 
Pachuram v. Ktnu (4). 

There is also a])parent conflict of views 
on the second point raised bylhe Appel- 
lant. In Bhupendra Kumar Chakravarti 
V. Puma Chandra Bose (1), tlie learned 
Judges ordered that the ])laint, in so far 
as it embodies a claim for mesne profits 
from the institution of the suit to the 
delivery of i>osse8sion, would be retuined 
to the Plaintiff for presentation to the 
proper Court. In pursuance of this 
direction the Plaintiff presented the plaint 
in the Court of the Subordinate Judge. 
TJie Defendant took the plea of limitation 
and the matter came up again to the High 
Court and was heard by a Bench com- 
posed of JMookerjee and Bcaclicroft, JJ., 
[Bhupendra Kumar Chakravarti v. Puma 
Cdiandra Bose (7)]. It was tJicre field 
that the presentation of the plaint in tlie 
C’ourt of the Subordinate Judge was tanta- 
mount to institution of a fresh suit which 
is affected by the law of limitation. A 
contrary view has been held without dis- 
cussion in Baikuniha Naih liunctu v. 
Mohananda Barat (*2). 

Tho question raised in these c-ases is 
one of general importance and not infre- 
quently comes up for decision before the 
Mofussil Courts which in the unsettled 

vl) 1. L. R. 43 Gal. 650 : 8. c. 13 0. L. J. 132 
(1910). 

(2/ 24 G. W. N. 842 (1919). 

(4) I. L. R. 40 ObI. 56 (1912). 

(71 M. A. No. 118 of 1913, dooided on 25tli 
February 1914. Unrei)ort 0 d, 
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stale of the law may come to different 
L'liisions. as has been done in the present 
cases. We, therefore, think it desirable 
that the law on the points raised should 
be settled by a Full l^ench. We accord- 
ingly refer the following questions for the 
decision of a Full Bench ; — 

(1) \\4iere a suit is brought in the 
(^ourt of a Afunsif foi* recovery of posses- 
sion of land, and mesne profits 'pcndenia 
litc are claimed or assessed a< a sum be- 
yond the pecuniary jurisdiction of the 
Alunsif, has the Alunsii* jurisdiction to fix 
such mesne ])rofits and ))ass a decree for 
a sum beyond his pecuniarv jurisdiction 

(2) Jf the above question is answered 
in the negative, does Ihe presentation of 
the plaint, so far as it relates to ilie as- 
certainment of mesne ])rofiiH, in the Courl 
of the Subordinate Judge, amount to the 
institution of a fresh suit which is affect- 
ed by the Jaw of limitation? 

Babu Mukuncia Behan MnUick for the 
Appellants. 

Dr, J. N. liaujilal (with Babu Benode 

Lai Mukherjee) for the J{esj)ondents. 

* 

The JuiKiMHNT OF THE Court was as 
follows : — 

AValmsuey, J.— The facts which have 
given rise to this Reference have been 
fully set out by the learned Judges who 
made the Reference. It is only neces- 
saiy to mention the more im])ortaiit of 
those facts; They are that the two suits 
were instituted in the AliinsiFs Court on 
12th September 1911, and decreed on 
20th February 1914 : and that possession 
was delivered to ihe IMaintiffs on 2nd 
December 1915. The suits were for re- 
covery of possession on declaration of title, 
and the relief was valued at a sum within 
the Munsif’s pecuniary jurisdiction. After 
^ the Defendants had exhausted their rights 
of appeal without success the Plaintiffs 


applied to ihe ATunsif for the ascertainment 
ol mesne profits, claiming Es. ,'1,000 in 
one suit and Rs. 12,000 in the other. 
The applications as first [>resente(l were 
lor mesne profits ante litem motavi and 
pendente hte^ but the former were wdtli- 
draw'u, so that the applications are for 
mesne profits pendente litc^ that is to 
say, lor a period a little (.)ver four years. 

Alunsif held that he had no juris- 
diction to entertain the ap[)licationa. The 
Suhonlinate Judge held that the Munsif 
had jurisdiction, and that in his own Court 
ihe aj)j)liciitioiis must be treated as new 
suits aH‘ect(‘(l by the law of limitation. 

The (jiiestions leferred to us are 
these : — 

(J) W here a suit is hroughi in the Court 
of a .Munsif lor recovery of possession of 
land, and mesne )>iofils pendente Ute are 
claimed or assessed at a sum beyond tlie 
|>ecuniary jurisdiction of the Munsif, has 
tile Munsif jurisdiction to fix such mesne 
profits and pass a decree beyond his pecu- 
iiiajv jurisdiction? 

(2) If the above question is answered 
in the negative, does the presruitation of 
the plaint , so far as it relates to the as- 
certainment of me.siic jirofils, in the Court 
of the Subordinate Judge, amount to the 
inslit ulion ol a fresh suit wdnch is affect- 
ed by the law of limitation? 

Jt is unfortunate fhat the learned 
vakils who appeared before us were 
agreed in proposing a negative answer to 
the fiist question ; they have, however, 
assisted us by placing before us all the 
leading decisions on the matter. 

Act XII of 1887 is the statute which 
defines the fiowers of Civil Courts in 
Bengal. In sec. 19 the jinisdiction of a 
Munsif is set out in these words, “ Save 
as aforesaid (i.e., otherwise provided by 
any enactment for the time being in 
force] the jurisdiction pf a Munsif extends 
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to all like suits (/.e., origiually suits for the 
time being cognizable by C ivil Courts) of 
which the value does not exceed one 
thousand rupees/’ Tlien follow provi- 
sions about the forum of appeal. These 
rules are supplemented by the Civil Pro- 
cedure t'ode, of which the fifteenth section 
enacts that every suit shall be instituted 
in the Court of lowest grade competent to 
try it. The sixth section may also be 
quoted : “ Sa\e in so far as is otherwise 
expnvssly provided nothing herein con- 
tained shall operate to give any Court 
jurisdiction over suits, the amount or 
value of the sul)ject-matter of which ex- 
ceeds the pecuniary limits (if any) of its 
ordinary jurisdiction. ’ ’ 

If it were not for the views that have 
bceii expressed in various decisions, T 
sliould have thought that the problem 
presented no diffi(mlty. 1 he pecuniary 
limits of a Munsif’s jurisdiction are stated 
definitely, and there is no suggestion that 
circumstances mav arise which will not 
merely enlarge those limits but even 
withdraw them altogether. Moreover 
the scheme of appeals is complete and co- 
herent if the limitations to a Munsif s 
jurisdiction are in\ariable but it becomes 
full of inconsistencies if the proposition is 
admitted that the ]\runsif can in certain 
circumstances exceed his ordinary pecu- 
niary limits. 

In my opinion the Munsif’s jurisdiction 
in dealing vfith an application for the as- 
certainment of mesne profits 'pendente lite 
remains subject to the pecuniary limita- 
tions contained in sec. 19 of Act XII of 
1887. I should like to add that there is no 
harshness in this view, for a Plaintiff who 
values the land for which he sues at less 
than Ils. l,tK)(), and the mesne profits de- 
rived from it during four years and a 
quarter at l\s. Vi, 000 stands self -convicted 


of either undervaluing the one or exaggerat- 
ing the other. 

There remains the question whether in 
determining the question of jurisdiction, 
(lie mesne profits pendente lite are to be 
added to the restrof the Plaintiff’s claim 
or treated separately. It is obvious that 
It is iinixissible for a Plaintiff to make 
even an approximate guess, at the mesne 
jirofits that may accrue before his suit is 
determined. Further those prospective 
niosne profits are no( pait of the cause of 
action on which his suit is brought. 1 
hold therefore that they are not to be con- 
sidered in determining the value of the 
suit, andi deciding whether it has been 
hronglit before the right flourt. If mesne 
profits pendente lUe a?‘e not to be consider- 
ed for those puqxiscs it follows, I think, 
that when they are ascertained, the 
Afunsif will have jurisdiction to pass a de- 
cree to the full extent of his pecuniary 
limits for mesne profits pendente lite over 
and al)o\ e the. decree already passed for the 
pro{>erty and mesne profits prior to institu- 
tion. This view, J think, is in accordance 
with the provisions of Or. 20, r. 12 wdiich 
clearly contemplates two decrees. It does 
not assist the Plaintjffs in these causes, 
however, and I have mentioned it only 
to provide against misunderstanding. 

My answ'cr to the first question there- 
lore is in the negative. 

Next we have to consider what is the 
result, if a Plaintiff after winning a de- 
cree for the land in the Miinsif’s Court 
tliereafter applies to a higher Court for 
the ascertainment of mesne profits on 
the footing that the amount exceeds the 
ilunsif’s pecuniary jurisdiction, it ap- 
[)ears to me that the question admits of 
a very simple answer. If a Plaintiff 
forsakes the Court which passed the ori- 
ginal decree for possession, he deliberately’' 
gives up his right to ask for the enquiry 
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mentioned in sub-el. (c) of cl. (1) of r. 12 
of Or. 20, and the final decree mentioped 
in cl. (3) and giving up his right to 
those special forms of relief he must 
bring a fresh suit, entirely independent 
of the first suit, and that suit must be 
liable to the ordinary Iq^w of limitation. 

My answer to the second question is 
therefore in the affirmative. 

0. C. Ghose, J. — I have had the ad- 
vantage of reading the judgment whicli 
my learned brother Mr. Justice B. B. 
Ghose has prepared and I agree ^ith him 
in thdT view which he has taken. 

ScHRAWARDY, J. — I also agree in the 
judgment about to be delivered by ntV 
learned brother Mr, Justice B. B 
Ghose. 

B. B. GnosE, J. — Two questions have 
been referred to us by the Divisional 
Court. The second q\icstion arises only 
if the first is answered in the negative. 
The first question is tlierefore the more 
important of the two. It runs thus : — • 

“ Where a suit is brougdit in the Court 
of a Munsif for recovery of possession of 
land, and mesne profits pcndoitc litc are 
claimed or assessed at a sum beyond the 
pecuniary jurisdiction of the Munsif, has 
the Munsif jurisdretion to fix sucli mesne 
profits and pass a decree for a sum beyond 
his pecuniary jurisdiction? ” 

The facts of the cases which have 
given rise to the question are fully stated 
in the Order of Eefereiice and it is un- 
necessary to recapitulate them here. 

It is somewhat to be regretted that we 
have not received much assistance in this 
matter from the arguments at the Bar, as 
both sides agreed in the contention that 
the first question should be answered ‘m 
the negative. They only addressed us 
on the question of limitation with refer- 
ence to the second question. The agree- 
ment, however, of the parties is not deci- 


sive of the question, and we have to 
arrive at out* own conclusion. 

I do not propose to deal with the seve- 
ral cases having a bearing on the ques- 
tion as there is clearly a divergence of 
opinion. I shall endeavour to approach 
the ma^;ter with (reference to the rele- 
vant sections of the Bengal, North- 
Western Provinces and Assam Civil 
Courts Act (XII of 1887) and sections 
and rules and orders of the Civil Proce- 
dure Code. 

Sec. 19 (1) of Act XTI of 1887 pro- 
vides : — “ Save as aforesaid, the juris- 
diction of a Munsif extends to all like 
suits of which the value does not exceed 
one thousand rui>ees.” For the present 
purpose it is not necessary to refer to 
sec. 18 or io sub-sec. (2) of sec. 19 wdiich 
extends the jurisdiction of some Munsifa 
to Ks. 2,000 and I shall assume that the 
jurisdiction of the Munsif is limited to 
suits of the \aiue of Ks. 1,000. The first 
inquiry is, what is the value of a suit in 
which the Plaintiff claims recovery of 
possession of immoveable property and 
also asks for mesne profits pendente Hie? 
It must obviously be the value of the pro- 
l>erty. The J^laintift* is not required nor 
is it possible for him to value even ap- 
proximately the amount of mesne profits 
pendente lite Avhich must vaiy according 
to the period of time the Defendant re- 
tains possession of the property. More- 
over, the IMaintift* has no right to sucli 
mesne profits at the da/e of suit and he 
is only allowed such profits in*his suit by 
virtue of a special provision in the C'ivil 
Procedure (^ode. This provision has evi- 
dently been made with the object of nre- 
vention of a multiplicity of suite. When, 
therefore, the value of the property is one 
thousand rupees or less the Plaintiff must 
bring his suit in the Munsif’s Court under 
the provisions of sec. 15 of the Civil Pro- 
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cedure Code, and he cannot resort to a 
Court of hiffher grade with reference to 
any prospective mesne profits. The Mun- 
sif has then full jurisdiction to entertain 
the suit having regard to its value, under 
sec. 19 of Act XIT of 1887. The next 
question is, whether such jurisdiction is 
limited or affected in any way by any 
subsequent event. Under Or. 20, r. 12 
(1), cl. (a) of the Civil Procedure Code, 
the Court may pass a decree in such a 
suit as this for j-jossession of the property 
and under cl. ic), a decree directing an 
enquiry as to mesne profits from the in- 
stitution of the suit to a specified date 
which I need not reproduce here. Siib- 
r. (2) of r. 12 provides that where an in- 
quiry is directed under cl. (c) a final de- 
cree in respect of the mesne profits shall 
be passed in accordance with the result 
of such inquiry. Where the Munsif has 
in the proper exercise of his jurisdiction 
passed a decree for po-ssession and also a 
preliminary decree for mesne ])rofits, he 
must, I tiiink, be held to have jurisdic- 
tion to make a final decree in accordance 
w'ith his decision. This jurisdiction is not 
limited, if, a.s a result of the inquiry 
directed by him, the mesne profits are 
found to exceed the amount of his pecu- 
niary jurisdiction as regards the value of 
the suit. 

The final decree for mesne profits must 
therefore be passed for the amount found 
on enquiry. It seems to me th.at sec. 19 
of Act XII of 1887 and sec. 6 of the 
Civil Proce'dure Code havff referen<!o to 
the value of the suit for the purpose of 
entertaining jurisdiction, and if the value 
of the suit is in excess of his jurisdiction 
he cannot ejQtertain it nor pass any decree 
in the suit. If a suit is rightly entertained 
as within the jurisdiction of the Munsif and 
a decree passed, his power to grant the 
proper and adequate relief is not affeetpd 


by any event which increases the value of 
the, relief during the pendency of the suit. 
To hold that jurisdiction should depend on 
Hie amount for which the final decree 
.should be passed would have this effect, 
(hat after the Munsif passes a preliminary 
decree and it is foynd after accounts taken 
that the final decree must be for an 
amount exceeding the pecuniary limit of 
Ids jurisdiction, the entire proceedings 
before him including the decree passed 
should be considered as being without 
jiirisdiction. It would also lead to many 
other anomalies apart from the serious 
question that the Plaintiff would be de- 
nted his proper remedy for no fault of his. 
If the IMunsif’s jurisdictioii to pass a de- 
cree is limited to the value of the suit he 
can entertain, he cannot pass any decree 
for mesne profits, the amount of which 
Iteing addled to the value of the property 
would exceted his pecuniary jurisdSiction. 
Thus, where tlie property was valued 
•at, say Es. 1,000, the Munsif will not 
be able to pass a decree for mesne ])rofit5 
(or any further amount. I venture to 
think that it would not be a proper solu- 
tion to hold that toe Munsif could pass a 
ilecree for mesne profits for a further sum 
of Es. 1,000 for although there must be 
two decrees in such a case, there is only 
one suit, and the Munsif would then have 
power to pass a decree of the value of 
Es. 2,000 in the same suit. Moreover, rif 
the amount of the mesne profits were 
taken into account in determining the 
value of the suit and the Muusif’s juris- 
diction, then, in the case 1 have stated, ho 
should be considered to have no jurisdic- 
tion to entertain the suit or pass any de- 
cree, and thei^fefore the decree for posses- 
sion as well as the preliminary decree for 
mesne profits should be held to have been 
passed without jurisdiction. This result 
however cannot at afl be contemplated. 
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Nor can it be said that tlie Plaintiff must 
be considered to have abandoned a nart 
of his claim by bringing liis suit in a Court 
of limited jurisdiction. I have already 
shown that the Plaintiff had no option In 
the matter and he had no right to bring 
his suit in a Court of highor grado with 
reference to prospective mesne profits, 
and it would be manifestly wrong not lo 
allow him a decree for wliat lie would be 
entitled to. The Court must have juris- 
diction either to grant the relief a party is 
entitled to/u* not, and in the latter case it 
must stay its liand and cannot grant only a 
partial relief by assuming jurisdiction. I 
am therefore of opinion Unit if a suit is 
rightly entertained by a Munsif he has the 
power to pass a decree for the jiroper relief 
even where the amount of the decree ex- 
ceeds the value of the suit and his pecu- 
niary jurisdiction. 

Several instances may be cited where 
the decree of the JMunsif may exceed the 
limit of his [lecuniary jurisdiction as to 
the value of the suit he may entertain. A 
suit on a mortgage, where the mortgage 
money does not exceed R9. 1 ,000 at the 
date of suit must be brouglit in the Miin- 
sif ’s Court. He passes a decree for subse- 
quent interest from the date of suit until 
realization at the bond rate. The amount 
due on taking accounts may be found to 
exceed Rs. 1,000. I do not think that it 
has ever been doubted that the Munsif 
could pass a final decree for the amount due 
to the Plaintiff on taking such accounts. 
Again, where a successful party seeks for 
relief by way of restitution he is pre- 
vented from bringing a suit under sec. 
144 ( 2 ) of the Civil Procedure Code. But 
the costs, interest, damages, compensation 
and mesne profits allowed under sec. 144 
(I) may well be conceived to exceed 
Rfl, 1,Q00 and it can hardly be held that 
the relief must be restricted to that 


amount, being the pecimiarv limits of the 
, jurisdiction of the Munsif. Such instances 
may be multiplied. 

The only difficulty suggested in accept- 
ing the view I have stated is with re- 
gard to the forum of appeal if the Munsif 
passes a decree exceeding Rs. 5,000. An 
appeal from tlie decree of a Munsif lies in 
all cases under sec. ^21 ( 2 ) of Act XII of 
1887 to the District Judge. Bui where 
the value of the oiiginal suit exceeds 
Rs. 5,000 the ap))eal I'rom a decree of the 
Subordinate diidge lies to the High ('curt. 
The foiiim oj‘ appeal is determined with 
rcfereJice to the value ol' the suit, and not 
the amount decreed. Tt may he that the 
legislature did not contemplate the cir- 
cumstance that a decree by a Munsif 
might exceed Rs. 5,000 in value. But I 
do not think that the determination of 
the forum of appeal affects the question 
before us. For practical purposes this is 
negligible, as the instances where the 
Munsif would pass a deci*ee for mesne 
profits exceeding Rs. 5,000, much in ex- 
cess of the capitalized value of the pro- 
perty, must be very rare. 

I have refrained from making any 
allusion to the fact of Plaintiff’s claim- 
ing mesne profits in bis application for 
an inquiry at a figure in excess of the 
Munsif ’s pecuniary jurisdiction. T consi- 
der the matter to be entirely irrelevant 
as the Plaintiff is neither- required nor 
bound to state any amount in Ins applica- 
tion. The figure .stated in his applica- 
tion need not be .taken into consi, deration 
at all in this connection. The applica- 
tion is not a plaint, and the contention of 
both parties that the plaint should be 
returned for presentation to a higher 
Court, as was held in some of 'the de- 
cided cases, cannot be accepted for the 
reason that a preliminary decree has 
already been passed in the case by the 

III 
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Munsif on the original plaint, and the 
only thing that remains to be done is to . 
give effect to the preliminary decree by a 
final decree. There is no provision in 
the law for the return of a plaint after 
a preliminary decree has been passed. 
To direct one suit to be converted inio 
two suits would also cause the mischief 
which Or. 20, r. 12 of the Code seeks to 
prevent. 

On the grounds stated I would answer 
the first question in the afiirmativo. I'lje 
second question does not therefore arise . 

Duval, J. — I agree w’ith the judgment 
and oonclu.sions of my learned brother 
Mr. Justice B. B. Ghose and wish only 
to add a few observations. In the ab- 
sence of any rules to the contrary — ^rules 
which the Bengal Government is com- 
petent to make under sec. 3 (1) of the Suits 
Valuation Act — a suit for recovery of 
khas piossession of immoveable property 
must be valued for the p\irpose of juris- 
diction under sec. 7 (®), ia)—(e) or sec. 

7 {xi) (cc) of the Court Fees Act. 'i’lio 
valuations may be, and in Bengal usually 
is, the market value of the property hut 
it is not necessarily so; and in cases fall- 
ing under sub-cls. (v) (a) to (c) and (.n) 
(cc) may be far less. But whatever may 
be the actual annual income of the pro- 
perty, a Plaintiff cannot value his suit 
for jurisdictions at a higher value than 
is allowable by law, i.c., the value of the 
land as calculated under sec. 7 of the 
Court Fees Act plus the value of mesne 
profits claimed up to the date of the in- 
stitution of the suit. He cannot value 
subsequent mesne profits in advance as 
he cannot tell when he will get his de- 
cree or^when he will recover possession. 
The Plaintiff must then bring his suit 
in the Munsif’s Court if its valuation does 
not exceed one thousand rupees. In my 
opinion once the Court of the Munaf has 


jurisdiction to entertain a suit it must 
also have jurisdiction to give all the re- 
liefs in that suit (including mesne pro- 
fits and interest accruing after decree) 
which;' the law allows. Thus in a suit 
for money, sec. 34 of the Code provides 
that the Court may decree interest up to 
the date of realization and I do not 
think that it has ever been disputed 
that a Munsif can .give a decree for 
Rs. 1,000 with costs and interest in 
addition, i.c., his jurisdiction is not 
limited in passing his decree to Rs. 1,000 
only. My learned biother has referred 
to a similar |X)silion in regard to mort- 
gage suits. 

It appears to me that Or. 20. r. 12 of 
the Code, taken as a whole and not 
split up into parts can only be interpret- 
ed to mean that the Court which has 
jurisdiction in the suit has power to give 
all the reliefs specified in that rule, in- 
dependent of what in the first instance 
is Its j)ecuniary jurisdiction for entertain- 
ing the suit, and the fact that mesne 
profits, subsequent to the decree, of o\er 
Rs. 1,000 are . claimed can make no 
difference. 

Nor do I find anything in the Bengal, 
Agra and Assam Civil Courts Act against 
this view. That Act limits the jurisdic- 
tion (usually) of Munsifs to suits of the 
value of Rs. 1,000, all suits above that 
value being triable by the Subordinate 
Judges. The District Judges hear all 
first appeals from decisions of Munsifs 
and certain first appeals from the deci- 
sions of Bubordinate Judges, th^ High 
Court hearing other first appeals from 
the latter. But the respective jurisdic- 
tions of the High Courts, the District 
Judges, the Subordinate Judges and the 
Munsifs are determined not by the value 
of the decree, but by the value of the 
suit, and that value to my mind can o&ly 
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Suits Valuation Act read with the Court 
Fees Act. Both sec. 19 and sec. 21 of 
the Bengal, Agra and Assam Civil Courts 
Act speak only of the value of the suit 
and not of the value of tlje decree — a 
value made up of what the Court finds 
due out of the claim and what under the 
Code of Civil Procedure are legal addi- 
tions thereto, c.g'., costs, pleaders’ fees 
and other subsequent reliefs such as 
mesne profits allowed by it. 

Per CuiliAM. — As the appeals out of 
which this reference has arisen are ap- 
peals from original orders they arc re- 
mitted to the Division Court to be dis- 
posed of in accordance with the o])iniou 
of the majority of this Bench. That 
Court will also pass orders as to the costs 
of the hearing before this Bench. 

N. G. 

(CIVIL APPELLATE JURISDICTION.] 
Appeal from Original Civil Jurisdiction 
No. 18 OF 1925.* 

Sanderson, C. J.' 

Bankin, J. In tfio goods of 

1925, Bhubaneswar 

Heard, 19 and Trigunait, deceased, 

24, March. Muktebwab Tbigunait, 
Judgment, and ors.. Appellants. 

6, April. 

Letters of Administration, duty on, on the Origi- 
ned Side— Court Fees Act (VII of 1870), secs. 5, 
19 (D) and 19 (I — Item No. 4 Annexure B, 
Sch III—~ExemjAion from ad valorem duty of the 
estate of a deceased Hindu governed tiy the Mitak- 
shara law— Taxing Offixet^s decision, when fmal. 

A' Hindu father and. his brother and 
'two sons lived together in a jgint Mitak- 
shara family. The father died intestate 
leaving certain money in a Bank. The 
brother and the two sons applied for 
Letters of Administration with a certu 

* The case appears in 29 C. W. N. 372. 


Tawing Officer (under r. 4 of Chap. 
XXXV of the Rules and Orders of the Cal- 
cutta High Court) certified the exemp- 
tion of the court-fees as “ the property 
was held in trust not beneficially or with 
general power to confer a beneficial in- 
terest.” On reference to Ghose, J., 
exemption was refused, bUt on appeal: 

Held — That the decision of the Taxing 
Officer under r. 4 of Chap. XXXV is 
final by eiriuc of sec. 5 of -the Court Fees 
Act. It cannot be reviewed under sec. 
19 (T). 

The jtirisdiclion of the Td-cing Officer 
does not arise upon a difference of opi- 
nion between an Ojficr clerk and a suitot 
and upon .some sort of a formal reference 
to decide that dispute. It is enough that 
the Taxing Officer has brought his mind 
to bear on the question and has decided it. 

In the liooDS OF OMm Bibee (1), 
Kastubi Chettj V. Deputy Collector, 
Bell.\ry (2) and In the goods of Pokur- 
MUL Augur wallah (3) referred to. 

This was an appeal against the order 
of Ghosh, J., dismissing the application 
of Mukteswar, Sarat Chandra and ."Kali- 
poda Trigunait for Letters of Adminis- 
tration on the ground that they did not 
comply witli sec. 19 (f) of the Court Fees 
Act. 

The deceased, being a karla of a family 
governed by the Mitakshara school of 
Hindu law, died intestate on 22nd August 
1924, leaving Mukteswar, his undivided 
younger brother, and two sons Sara! 
Chandra and Kailipodla. They were all 
members of a joint. Mitakshara family. 
The deceased (dtiring his life-tipie) and 
Mukteswar received rupees two lacs 

(!) I. L. R. 26 Cal. 407 (1899). 

(2) I. L. R. 21 Mad. 269 (1898) 
tB) I. L. B. 23 Cal. 980 (1896). 
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from the Receiver in a Piirulia suit re- 
presenting bonus in respect of a joint an-* 
cestral colliery and the deceased paid the 
sum to the Allahabad Bank. There was 
a balance in the Bank, the Bank refused 
to pay the same, unless Letters of Ad- 
ministration or a succession certificate 
was obtained by the heirs. The deceased 
Was the sole trustee of the said siuu 
standing^ to the credit of the current ac 
count in the Allahabad Bank* 

The Appellants Trigunaits applied tor 
Letters of Administration, in order to 
collect the said sum from the said Bank, 
claiming exemption from the payment of 
any duty as it was “ held in trust not 
beneficially or with general ]>ovver to con- 
fer a beneficial interest,” The Appel- 
lants before filing their petition obtained 
a certificate from tlie Registrar who, Jis 
the Taxing Ofiictu’, (under r. 4 of Chap. 
XXXV of the Rules and Orders of the ( aU 
Cutta High Court) exempted them from 
paying the ad valorem duty as ” the i)ro- 
perty was held by the deceased in liis life- 
time in trust not l)enefieially or with gene- 
ral power to confer a beneficial interest.'* 

Mr, S. C. Bose o]i behalf of the Appel- 
lants argued that the money in the Bank 
was held by the deceased as trustee for the 
coparceners. They were all members of 
a joint Mitakshara family, no share was 
defined and accordingly no duty was pay- 
able, being pro^^erty held in trust not 
beneficially or with general jx)wer to con- 
fer a beneficial interest. Cited Keshar- 
lal V. Collector of Ahmcdabad (17) and 
Collector of Kaira v. Churiilal (15). 

The Judgment of the Court was as 
follows >— 

Rankin, J. — This is an appeal from an 
order dated 2nd February 1925 by which 

(15) 1, L. R. 29 Bom. 161 (1904). 

(171 1. Is E. 48 Bom. 75 ai pj>, 82, 86 /1923). 


an application for Letters of Administra- 
tion has been dismissed. The deceased 
Bhubaneswar Trigunait, a Hindu governed 
by the Mitakshara school of Hindu law', 
died intestate on Ihe 22nd August 1924. 
The applicants are his younger brother 
and his two sons. The deceased at the 
time of his death w as a member and the 
kaHa of a joint Hindu family consisting 
of himself and the present applicants. In 
May 1924 a sum exceeding two lacs of 
rupees was received in respect of a joint 
ancestral colliery and the deceased opened 
a current account in his own individual 
name with the C'alcutta branch of the 
Allahabad Bank, Thmited, and paid the 
said sum to the credit of that account. 
At tlie date of his death there was a sum 
of Rs. 89,261 at (*redit in the said ac- 
count. 

The applicants allege that the Bank 
have refused to pay Ibis sum unless Letters 
of Administj‘ation or a suecession certi- 
ficate are obtained, on the ground that the 
money is payable to the legal representa- 
tive of their customer. 

They accordingly aj)])ly for a grant of 
Letters of Administration limited to this 
particular asset. They base their claim 
on the view that the deceased was a sole 
trustee and they maintain that no sum 
is payable under Act II of the First 
♦Schedule of the Court Fees Act. The 
affidavit of assets or valuation of the 
property in the form set forth by Sch. Ill 
of the said Act is made out as follows : 
viz., the only asset entered in Annexure 
A is the sum of Rs. 39,261 already men- 
tioned and in Annexure B this sum is en- 
tered as an item which the applicants are 
by law allowed to deduct as being ” pro- 
perty held in trust not beneficially or with 
general power to confer a beneficial in- 
terest.” 

This affidavit of assets liaving been 
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sworn on the 19th January 1925, the^ ap- 
plicants on the 21st January 1925 obtained 
a certificate from Mr. Maurice Remfry as 
Taxing Officer within the meaning of sec. 
5 of the Court Fees Act, 1870, to the 
effect that “ the fee prescribed by Art. 11 
of Sch. 1 is not payable in this case, it 
appearing from the aifidavit that the pro- 
perty mentioned therein was held by the 
deceaseci in his life-time not beneficially 
or witli general power to confei- a bene- 
ficial interest.” 

When the application for the grant was 
laid before the Judge in chaml)ers in the 
ordinary course of non-contentious busi- 
ness his attention was veiy properly 
drawn by the officer acting as Registrar 
to the terms of sec. 19 (1) of tJie Court 
h>es Act and to the (piestion \\helhcr the 
ad valorem fee is legally pa v able. The 
learned Judge dismissed the application 
for a grant of letters, being of opinion that 
a fee under Art. li of Sch. I was charge- 
able. 

On this appeal the first question which 
arises is a question of ])rocedure. For the 
sake of brevity the a\i valorem fee pres- 
cribcdi' by Art. 11 of ficlu 1 of the Court 
Fees Act may be referred to as probate 
duty. Chap. II of the Court Fees Act 
consists of three sections only [3-5) and 
deals with High Courts and Fresidency 
Small Cause Courts. Sec. 3 provides 
that in High Courts the fees levied under 
sec. 107, cl (e) of the Government of 
India Act and certain other fees are to be 
collected in a certain manner detailed in 
Chap. V. Among the other fees express 
mention is made of probate duty (Ko. 11 
of Sch. I) and of the fixed fee leviable on 
caveats (No. 12 of Sch. II). No doubt 
has at any^time been felt either in this 
Court or in Bombay that sec. 5 applies 
to probate duty [see note (^/)]. That 
section assumes that a Court collecting 


fees will have some officer or Court clerk 
whose duty it is to see that the fees in 
any j^articular case are pnid It provides 
that if a difference arises between such 
officer and anv suitor or attorney as to the 
necessity of paying any foe or the amount 
thereof the question shall )je referred (iu 
a Higli (^oiirt) to the Taxing Officer, i.e., 
to the officer appointed by the Chief 
Justice in tliat behalf. The Taxing 
Officer is to do one of two things. 

He is to make up his mind whether the 
question is one of general importance. 
If he thinks it is, he is to refer it to the 
Chief Justice, or a Judge ap[>ointed by the 
Chief Justice for final decision. If he 
does not think it is, he is to decide it him- 
seli and his decision is lo be final. Bear- 
ing in mine] that probate duty is thus put 
u[)on the same footing m a Qigh (‘oiul as 
ordinary court-fees (levied in this Court 
under Chaj). XXX VI of Original Side 
Rules), one may ask wliat is lo happen 
if no difference arises between the suitor 
and the Court clerk with the result tliat 
sec. 5 does not come into play. In the 
case of ordinary court-fees sec. 28 invali- 
dates the document if not properly stamp- 
ed but provides for an opportunity to be 
given in proper cases to remedy the de^ 
feet. Sec. 28, howevei*, does not apply to 
probate duty (sec. I9-K) since it would be 
highly impracticable to*make the validity 
of testamentary gi’ants depend on ques- 
tions as to the sufficiency of the stamp. 
By sec. 19-H notice of ever^^ application 
for probate or Letters of Administration has 
to be given to the chief controlling reve- 
nue authority and means are provided 
whereby the revenue authj>rities may 
check valuations and recover the proper 
fees. Sec. 19-1 under which the learned 
Judge in this case has purported to act, 
means that an order for a grant shall not 
be made until payment of the duty. 
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The applicant must have filed what the 
section calls a ‘‘ valuation of the property 
in the form set forth in the Third 
Schedule.’* The Court is not required to 
satisfy itself that the “ valuation ” is 
correct but only that the fee mentioned in 
No. n of the First Schedule has been 
paid “ on such valuation.” The ques- 
tion is (1) whether sec. 19-1 imposes on 
the Court a duty to see that deductions 
entered in Annexure B are rightly so en- 
tered. Tf so, a further question arises in 
a High Court, namely. (2) whether this 
duty is to he discharged independently of 
sec. 5. 

Now In the goods of Omd<i Btbce (1) 
an application was made to Sale. J.. for 
a testamentary grant with a claim to 
complete exemption from duty. As no 
certificate from the Taxing Ofhcnr v. as 
produced, that learned Judge after citing 
tlie provision made by sec. 5 and the 
provision for notice to the chief controll- 
ing revenue authority returned the peti- 
tion to the applicant in order that it 
might be re-submitted with a certificate 
from the Taxing Officer. By r. 4 of Chap. 
XXXV every application for a grant has 
now to be accompanied by a certificate of 
the Registrar as to duty having been paid 
or a certificate of the Taxing Officer that 
no duty is payable. Now apart from sec. 
6 of the Court F6es Act, it does not ap- 
pear that there is such a person as a 
Taxing Officer nor does it appear that tlie 
Taxing Officer has as such asy duties save 
those imposed by sec. 5 or duties inciden- 
tal thereto. It would appear that in a 
matter so important as a claim to exemp- 
tion from probate duty the ordinary Court 
clerk or officer whose duty it is to see that 
court-fees are paid is not authorised in 
this Court to allow such claims on his 
own responsibility and lhat all sudi 
(1. 1. L. R. 26 Gill. 407 (1889). 


claipfis are required to be queried and re- 
ferred to the Taxing Officer. I think 
this involves that the Taxing Officer*s 
decision is a final decision under sec. 6 
aiul that in this case the learned Judge 
had no authority |o review it under sec. 
19-1. Having regard to the purpose 
and subject-matter of the section it 
would he in the least degree unreasonable 
to regard the Taxing Officer as a person 
wliose jurisdiction arises solely upon a 
difference between the Court’s officer and 
the suitor. At this stage there ia^'only 
one party ; the Court’s officer is not a 
]»arty. The section is not intended to 
confer on suitors or attorneys a right to 
take' first the opinion of the Court clerk 
as though be were a judicial officer and a 
nciit that the matter shall go no further 
lit that stage if that opinion is in their 
lavour. If it did mean tins then no 
doubt r. 4 of Chap. XXXV would conflict 
with this intention and in testamentary 
matters would impose upon the Taxing 
< dficer duties which are not imposed upon 
liiin by the Act. The rule however is 
(pute in harmony with the true meaning 
uf the section and with correct practice 
thereunder. It appears to have been 
made in 1912-13, when it crystallized the 
practice, which may be traced back 
doubtless to the judgment of Sale, J.. 
already cited, which called attention to 
the matter. 

In the case of Kasturi Chetti v. Deputy 
('(diectnr, Bellary (2), there appears to 
have been an insufficient stamp and it 
docs not appear that the matter had, at 
any time, come before the Taxing Officer 
for his consideration. The judgment in 
that case contained the following obser- 
vations : “In the present case there was 
no such difference or reference, nor waJJ 
there any decision by the Taxing Officer 
(2) I. L. B. 21 Mad. 269 (1896). 
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except such as might be implied £r<»a 
the ad'mission of the appeal. That* in 
our opinion, is not such a ‘ decision * as 
the section requires. We think that, 
unless the question was raised before the 
Taxing Officer and unless he brought his 
mind to bear on the question and decid- 
ed it, sec. 5 of the Court Fees Act had 
no application.” Speaking for myself I 
entirely agree with tl)e test laid down in 
the last sentence which I liave cited from 
the judgment, but I entirely disagree 
with % the proposition that the jurisdic- 
tion of the Taxing Officer arises like the 
jurisdiction of an arbitrator upon a 
difference of opinion between a Court 
clerk and a suitor and upon some sort of 
formal reference to decide that dispute. 
For the reasons I have already given I 
consider that the test ultimately arrived 
at in that case was correct, and that tJie 
intention of sec. 5 is merely to ensure, 
as the learned Judges of tlie IMadras 
Court held, that the question should be 
raised before the Taxing Otlicer, that he 
should bring his mind to hear on the 
question and that he 'should decide it. 
He could not decide it finally against a 
suitor without hearing him. 

In my opinion the decision of the 
Taxing Officer under r. 4 of Chap. XXXV 
is final by virtue of sec. 5 of the Act. 
Probate duty being treated in the same 
manner as any other court-fee a suitor 
who satisfies the Taxing Officer satisfies 
the revenue — at least for the time being. 
It is not necessary to consider here 
whether his decision hampers the Colleii- 
tor in claiming more money under sec. 
19-H. On the other hand, if the suitor 
does not satisfy the Taxing Officer he 
must either pay or persuade the Taxing 
Officer that the question is pne of . gene- 
ral importance, so as to entitle the suitor 
to the decision of the. Chief Justice or 


other Judge. The object of the Act is to 
secure jiayment prior to litigation and to 
afford as little scope as possible for 
litigation over the payment. In the High 
Court, sec. 19-1 which applies to all 
Courts invested with testamentary juris- 
diction, must be applied with reference 
to sec. 5. In this High Court questions 
as to Ihe necessity of paying probate duty 
or as to the amount thereof cannot arise 
independently of sec. 5. 

On this appeal we thought it necessary 
to order notice to the (lovernment solici- 
tor and Air. Advocate-General appeared 
and argued the matter on its merits. 
Upon fuller considjeration it appeiurs to 
me that one of the main objects of sec. 
5 and of ofher provisions of the Court 
Pees Act is to obviate the necessity of 
an appearance by the revenue author- 
ities prior to the issue of a grant. 

Several questions of difficulty and im- 
))ortance arise upon the merits ctf the pre- 
sent application. Notwithstanding the 
decision In the (foods of Pokurmul 
Aucjur wallah (d) upon a reference by the 
Taxing Officer under sec. 5 of the Act, 
it will be I'o)' the Taxing Officer in any 
future case similar to the present to con- 
sider whether in view of the difficulties 
and divergence of opinion disclosed by 
subsequent decisions of other Courts [see 
note (6)] he should refer it to the Chief 
Justice. There has been and there is 
likely to be a continuous increase in the 
number of cqses in which shares. Gov- 
ernment securities and Bank accounts 
belonging to Mitakshara joint families 
stand in the name of one member. It is 
plain that further |)rovision by the legis- 
lature is imperatively required to solve 
the difficulties which arise in making 
title to such property upon the death of 
the holder. Decisions given upon re- 
ts) 1. L. B. 28 'Osl. 880 (1896), 
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ferejnces made under sec. 5 of the Act 
or in appeals from District Courts acting 
ynder sec. 19 — I, cannot be expected to 
put this important matter on a proper 
basis. 

Note (a). 

In the (foods of Gladstone (4), In re 
Gasper (5), In the goods of Murch (6), 
In the. goods of Froeschnmn il). In the 
goods of Ahdool Aziz (8), I>i the goods of 
Pokurmul Augurwallah (.8), In the goods 
of Ram Chundcr Ghose H)), In re Exr^kiel 
Joshua Abraha/m (10). In the goods of 
Sir Albert A. D. Sa.sson (11). See also 
In the goods of Manavalla Chettij (12). 
Note tb). 

Bank of Boinbaf/ v. Ainbalal Sarabhai 

(13) . Collector of Ah medabad v. Savchand 

(14) , Collector of Kaira \. Chunilal (15), 
In the goods of Manavalla Chetiy (12). 
Kashinaith v. Gouravabai (IG) and Keshav- 
lal V. ('(dlectoT of Ahmedabad (17). 

Sanderson, ('. J. — T agree. 

It is to be, noted tl)at the case of In the 
goitds of Pukunnul Augurwallah (3) appar- 
ently was not argued before the learned 
Judges who decided it, and it may be 
that the points, which were raised on the 
merits in this case, were not brought to 
the notice of the Court. Tn view of the 
decision at which we have arrived upon 

(3) I. li. R. 23 Cal. 980 (1896). 

(4) I. L. R. 1 Cal. 168 (1876). 

(5) I. L. R. 3 Cal. 736 (1878). 

(6) I.,L. R. 4 Cal. 726 (1879). 

(7) T. L. R. 20 Cal. 676 (1893). 

(8) I. L. R. 23 Cal. 677 (1896). 

(9) I. L. R. 24 Cal. 567 (1897). 

(10) I. L. R. 21 Bom. 139 (1896). 

(11) 1. L. R. 21 Bom. 678 (1897). 

(12) I;>L. R. 33 Mad. 93, 96 (1909). 

(13) I. L. R. 24 Bom. 360 (1900). 

(141 I. li. R 27 Bom. 140 110021. 

(16) I. L. R. 29 Bom. 161 (1904). 

(16t 1. L. B. 89 Bom. 246 (1914), 

(17) I. L, R. 48 Bom. 76 (1023). 
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the question of procedure, it is not neces- 
sary for the Court to express any opinion 
;is lo the correctness of the above-mention- 
ed decision. 

I agree with my learned brother that 
it is eminently desirable that the matter 
should be dealt wilh by the legislature not 
only because of the various decisions of 
(Ik‘ Courts with respect thereto, but also 
la'cause of the importance of the matter 
to members of joint Mitakshara families. 

We. therefore, direct that a copy of our 
judgment be sent lo the riovernmii»>nt of 
1 ndia. 

'['lie restdt of our decision is tliat the 
appeal is allowed, and we direct that 
Letters of Administration do issue as pray- 
ed. We make no order as to costs. 

Mr. ,/. N. Mitra, Solicitor for tlie Ap- 
pellants. 

r. D. Appeal allowed. 

[CIVIL APPELLATE JURISDICTION.) 

Appeal ebom Ohigikal Civil Jukisdiction 
No. 40 OF 192.5. 

Crfaves, J. ‘ Khbmkarandas 
B. B. Ghosb, j. Ehbmka 

1925, t>. 

13, July. ) Huribdx Fatbhpdnia. 

Appeal againet order of adjudication — Notice on 
the Official Aseignee — Englieh practice followed. 

In appeals against an order of adjudica- 
tion notice of the appeal should be served 
on the Official Assignee. 

In re Webber v. Ex parte Webber (1) 
followed. 

The facts of the case will appear from 
the judgment. 

Messrs. J. N. Mazumder and f. P. 
Mukherji for the Appellant. 

Mr. K. P. Khaitan for the Bespondent. 


(U L.R.24<2.B. D.818. 
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The JuDOMRN'r of thk Cot rt was as 
follows i • 

This is an appeal against an order of 
adjucKcation passed on the 17thi March 
1926 at the instance of a creditor. 

A preliminary point has been taken by 
the creditor on the appeal that the ap- 
peal cannot proceed as the Official As- 
signee has neither been made a party to 
the appeal nor feerved with Jioticc of the 
appeal. We were referred in siij)port of 
this to the case of la re W ebber v Kx- 
parte W ebber (1). The head-note runs as 
follows : “ Notice of an appeal against a 
receiving order, whethci- to a Division 
Court in Bankruptcy or to the (Vjurl of 
appeal, must in every case, whether pro- 
ceedlings under the order have or have 
not been stayed be served on the Official 
Receiver within the time limited by the 
rules for service on the petitioning credi- 
tor.” In that case in the Division Court 
the learned Judges held that the ])relimi- 
nary objection taken against the appeal 
on the ground of non-service of notice on 
the Official Receiver must prevail. 
Against that order an appeal was preferr- 
ed to the Apjx'al Court and Tjonl Justice 
Ijindley ix)ints out the danger of cx)llu- 
sive applications to discharge receiving 
orders unless the Official Assignee were 
served. It seems to me that similar con- 
siderations apply in this country and we 
think that it is necessary and desirable 
that in appeals against an order of ad- 
judication notice of the appeal should be 
served on the Official Assignee. It is 
true that there is no provision in the Pre- 
sidency Towns Insolvency Act, so far as 
I can discover, nor in the rule framed 
under the Act, wdiich makes such service 
obligatory; but it seems to me that on 
general principles such a notice should be 
given. Apparently, the ground of neces- 

(t) Zi. n, 24 Q. B. D. 313. 


sity for sucli service in buijiland is bafsojl 
on the rules and practice of the Supreme 
Court, Or. 5B, r. 2, which ])rovides that 
notice of appeal should served upon 
all parties dircctlv affected by the appeal 
and in the notes to that order in the An- 
nual Practice for 1925 at i'j. 1134 it is stated 
that notice of a|)f)eal from the refusal to 
annul an adjudication in bankruptcy or 
against a receiving order must be served 
on fbe trustee as well ns on tbe petition- 
ing creditor. There is no j^rovision in 
the Civil Procedure Code in this country 
which is ide^ntical wuth the provisions of 
Or. 58, r. (5) of the Rules of the Supreme 
Court in England, but we tJiink, as we 
have already stated, that on general 
grounds it is necessary that potice sliould 
be given to tlie Official Assignee and w^e 
accordingly direct that this matter do 
stand over for one week in order that 
notice of tJic appeal may be served on 
the Official Assignee, ^^ hen the •^Official 
Assignee has been served it will bo for 
iiini to decide wh^etber his presence is 
necessary at the hearing of the appeal. 

An objection was made that the time 
for appealing had expired as the neces- 
sary lime in which to appeal from the 
adjudication order had long since expir- 
ed. But it is open to us in our discre- 
tion to extend the time, if necessary, and 
if such an order is nccc&snry, which is 
not so in the present case as the Official 
Assignee w\as not a party to the petition 
on which the ^adjudication order was 
made, this is eminently a case, hav- 
ing regard to the doubts which have been 
raised as to the practice, in which we 
should exercise that powder. 

The question of costs will be c>ealt with 
when the appeal will be heard a week 
hence. 

Mr. H. C. Banerji, Solicitor for the 
Appellant; 
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Messrs. Khaitan d Co., Solioitorfi for 
the Bespondent. 

S, N. B. 


[CIVIL APPELLATE JOBISDIOTION.] 

Appeal fbom Order 
No. 313 OF 1923. 


SCHHAWARDT, J. 
OOHINO, J. 

192-1, 
Heard, 3 and 

4, December. 
Judgment, 

15, December. 


T. Wang, 

Decree-holder, 

Appellant, 

V. 

Son A Wangdi, 
Judgment-debtor, 
Respondent. 


CivU Procedure Code (Act V of 1908), Sch. //, 
parat. 1, IB, 16—E.vectiiion proceedings, arbitration 
in— Validity— Objection that proceeding nltia vires 
overruled by Court— Order, if conclusive. 

The Second Schedule of the Code of 
Civil Procedure does not apply to execu- 
tion proceedings. 

Where a jui/dgnient-deVtor likving 
chimed to have satisfied the decree by 
payment out of Court, the executing 
Court before which the question was 
raised, with the consent of the parties, 
referred the question to arbitration which 
resulted in an award: 

Held — That the reference to arbitra- 
tion was without jurisdiction and ultra 
vires of the executing Court,, and the 
award in consequence was illegal and un- 
enforceable. 

Paras. 15 and 16 of Sch. II of the 
Code presuppose a valid reference under 
para. 1 qf the Schedule., 

The order of the Court overruling the 
objection as to jurisdiction was therefore 
not conclusive under those paragraphs. 

This was an appeal against the order 
of C. Baftley, Esq., District Judge of 
Zillah Darjeeling, dated the 18th of June 
1923, affirming the order of Babu N. K. 
Boy, Subordinate Judge of Darjeeling, 
dated the SOtb of November 1922. 


The facts of the case will sufficiently 
appear from the judgment. 

Babu Jitendra Kumar Sen Gupta for 
the Appellant. 

Babus Sarat Chandra Ray Choudhury 
and Santi Kumar Ray Choudhury for the 
Bespondlent. '• 

The Judgment op the Court was as 
follows : — 

This appeal raises an interesting 
question of law, which, so far as we are 
aware, is not covered by authofity. In 
execution of a money decree obtained by 
the Aj)j)ellant against the Respondent, 
the Respondent contended that the decree 
had been fully satisfied out of Court and 
that the Appellant practising fraud on 
the Respondent did not certify payment 
in Court. The Appellant contended that 
tto uncertified payment could not be 
enquired into under Or. 21, r. 2, C. P. 
C., but the learned Subordinate Judge 
in the execution Court decided to inves- 
tigate the allegation of fraud. After he 
had examined .several witnesses, the 
parties filed a!\ .apjdication referring the 
dispute aHjout payment to two arbitra- 
tors and an umpire. The case was there- 
upon referred to the arbitrators who by 
their award found a much lesser amount 
due to the Appellant than he was claim- 
ing in execution. Various objections to 
the legality of the award were raised by 
the Appellant which were o'verruledt by 
the Subordinate Judge. The concluding 
portion of the learned Subord(i{natei 
Judge’s judgment is in these words ; — 
“ The application of the decree-holder to 
set aside the award is therefore rejected, 
the suit is consequently decreed in term^ 
of the award with proportionate costs.” 
The meaning of the last clause is not 
sufficiently clear but it appears that the 
learned Subordinate Judge was , 9 f opinion 
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that a proceeding under sec. 47, C. P. C., 
followed as it is by a judgment is a suit 
which was decided in accordance with 
the award. Against this decision the Ap- 
pellant decree-holder appealed to the Dis- 
trict Judge of Darjeeling who held that 
no appeal lay to him undfer sec. 16, Sch. 
11, C. P. C. 

The decree-holdier has preferred this 
second appeal on the ground, among 
others, that the learned District Judge is 
wrong in holding that no appeal lay to 
him. A, preliminary objection is raised 
to the competency of this appeal on the 
ground that as no appeal lay to the Court 
of appeal below, no sec*x.1nd a])peal lies lo 
this C'Ourt. The preliminary objection 
really begs the question in this case which 
is the determination of the nature of the 
proceedings in the execution Court. 

It is contended by the Appellant that 
the reference to arbitration was invalid 
in law inasmuch as tliere was no dispute 
between the parties within sec. 1, Sch. 
II, C. P, C., because the Court could 
not take notice of uncertified payments 
alleged by the judjgment-debtor. There 
is no force in this argument. W hether 
or not the Court can legally enquire into 
it, any question on which the parties 
join issue is a dispute within the meaning 
of that section. 

The^ next point urged is one of sub- 
stance and deserves careful considera- 
tion. It is argued that the Second 
Schedule of the Code of Civil Procedure 
does not apply to execution proceedings 
and therefore the reference to arbitration 
was without jurisdiction and ultra vires 
of the executing Court : the award is ac- 
cordingly illegal and unenforceable. In 
our judgment this contention is right and 
ought to prevail. Sec. 1 of the Second 
Schedule empowers reference to arbitra- 
tion of a dispute between parties to a 


suit. Sec. 16 provides that a decree 
should follow' the award. The decree 
must be a decree as is passed in a suit 
and capable of execution and not merely 
a judgment as the learned, Subordinate 
Judge seems to think, for by that section 
the decree is made appealable as a decree 
where it is not in conformity with the 
award. It is admitted that all the pro- 
vision's of the Code of Civil Procedure 
relating lo suits are not applicable in 
execution proceedings. Or. 9 f Hari 
Charan v. ManmoUia (1) and Bepin 
Behary Shaha v. Abdul Barik (2)], Or. 
17 [Tirthasami v. Annappayya (6)], 
Or. 22, r. (12), Or. 23, r. (4), 
and of course wucJi other orders 
that deal with parties to suits or 
]>leadingK do not apply to execution ^u 
decree. Motljing has been shown to us 
to persuade us to hold that there is any 
speciality in the Second Schedule which 
makes it applicable to questions sarising 
in the execution of decrees. Sec. 141, 
C. P. C., is more an authority for the 
view we take and does not lend coun- 
tenance to the contention of the Kespon- 
dent. As has been explained in Hari 
Charan v. Manmotha (1), the law is the 
same as it was under sec. 647 of the 
Code of 1882 which expressly exclud- 
ed execution proceedings from those 
to which provisions relating to suits 
were extended. The view that the spe- 
cial procedures in suits do not apply to 
execution of decr^ees is based on^ the suj)- 
position that Or. 21, relating to execution, 
is self-contained and exhaustive as to 
the special subject with which it deals. 

But the learned Vakil for the Respon- 

<1) 1. L. B. 41 Cal. 1 ; a. c. 18 0. W. N. 348 

(1913). 

(2) I, L. B. 44 Oal. 960 ; 8. 0. 81 0. W. N. 30 

(1916). 

(3) 1, L. B. 18 Mad, )31 (1894). 
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dent maintains that an order passed under 
sec. 47, C. r. C., is a decree under sec. 2 
and therefore a proceeding under sec. 47 
is a suit. Tliis Contention is untenable 
as a proceeding under sec. 47 comes into 
being after th(3 termination of the suit 
and in course of execution of the decree 
which concludes the suit. The second 
clause of sec. 17 clearly indicates that 
the proceeding under that section is dis- 
tinct from a suit. 

It is next argued for the Kespondeni 
that tlie execution Court liaving jurisdic- 
tion over the proceeding under sec. 47, 
the reference to arbitration was not wifli- 
out jurisdiction. We have not been able 
to follow the reasoning, for the Appel- 
lant’s objection is dkected against the 
jurisdiction of the execution Court jn 
following a piujcedure not warranted by 
law. 

It is further argued that the objection 
with regard to the illegality of the award 
must be taken to have been made under 
sec. 15, cl. (c) of the Second Schedule as 
an award “ being utlierwise invalid ” and 
even if the reference was without juris- 
diction the Appellant’s objection having 
been overruled and the award confirmed, 
no appeal lay to the lower Appellate 
Court from tlie order of the first Court. 
The answer to this contention is simple. 
Sec. 15 and sec. 16 of the Second Sche- 
dule depend for their operation on a valid 
reference under sec. 1 of the Schedule. 
The reference to arbitration by the exe- 
cutinjg (.lourt being without jurisdiction 
must be totally ig/nored and the question 
that is left for consideration is one re- 
lating to the satisfaction and discharge of 
the decree under sec. 47, C. P. C. 
Ihe appeal to the lower Appellate Court 
und a second appeal to this Court are 
therefore competent. 

It is laintly suggested that the Apj>ellant 


wteteKLy Notfes. 

I 

being a Jiarty to the submission to arbi- 
tration he should not in equity be allowed 
to question the validity of the proceed- 
ings initiated at his instance. It is also 
subnxifrted that the Court paving juris- 
diction over the subject of the litigation, 
partijef-s can by- consent invest it with 
power to do something not strictly with- 
in its jurisdiclion. It is an elementary 
principle of law that parties by consent 
cannot confer jurisdiction where it does 
not exist. In Girijanath lioy Chowdhury 
V. lianai Lai Mitra (4) and Sc^ Dooly 
Cluuid V. Marnuji Musaji (5) one of the 
parties to the submission w^-as per- 
mitted to successfully question the vali- 
dity of an award on the ground that all 
the parties to the suit had not joined in 
the referetice. These decisions afford 
complete ansvvej‘ to the other contentions 
raised by the liesj)ondent. 

\\t are not called upon in this case to 
consider the question of the validity of 
an award on a reference to arbitraitioJi 
without the intervention of Court by way 
of adjustment of the decree under Or. 21, 
r. 2. 

Though we look upon the conduct of 
the Appellant with disai)proval we are 
constrained in the view we take of the 
law to uphold his contention that the 
execution Court had no jurisdiction to 
refer the dispute between the parties to 
arbitration under the Second Schedule of 
the Civil Procedure Code. In this view 
we are of opinion that an appeal lay to 
tlie lower Appellate Court from the order 
of the first Court giving effect to the 
award but it is not necessary to remit the 
case to the Court of appeal below for a 
re-hearing of the appeal as we have by 
our judgment decided the sole question 
raised in that Court. 

(4) 27 c. L. J. 889 0917). 

(6) 26 0. U J. 839 . 
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In the result the appeal is allowed and 
the order of the execution Court uphold- 
ing the award set aside. The case will 
be sent back to that Court wdth a direc- 
tion to proceed with the execution accord- 
ing to law. We make Jio order as to 
costs of this appeal; the order relating to 
costs passed by tlie C-ourts l)elo\\ will 
stand. 

N. G. 

[CIVIL APPELLATE JURISDICTION.] 
Appeal from Appellate Decree 
No. 9^0 OF 1922. 

Greaves, J. Phan Mohan Das 

OhakravauTI, J. and ors , Defendants, 
1924, , Appellants, 

Heard, iJO, July v. 

Judgment, Haki Mohan Das, 

7, August. 1 Plaintiff, Respondent. 

Antenuptial promise followed hif marriage^ if 
ripens into contract which is valid and binding. 

Prior to his daughter's marr'uujc the 
* Plaiuliff protnised to tnake a gijt of a ecr- 
tain house to his daughter and this 
brought about her marriage, ichvreiipon 
she was put in pusscssioji of the house 
which she and her husband occupied for 
a considerable Lime until the sale of the 
house by her. The Plaintiff cxceiitcd an 
unregistered deed of gift in favour of his 
daughter sometime after she came to 
occupy the house : 

Held — That there was an auff^uuptial 
promise by the Plaintiff which became a 
binding contract when the marriage fol- 
lowed. Such contracts arc valid and bind- 
ing and the Plaintiff was estopped from 
urging tha\t the Defendant could not resist 
his claim for recovery ^ the transfer not 
being evidenced by a registered deed. 

This was an appeal preferred on the 
2nd April 1922 against a decree of t))e 
Subordinate Judge of Zillah jMaldah 
(Babu Siiisli Chandra Daneijet^j, dated 
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tlie 18th January JU‘2‘2, rt'X'tii'Biiiy a 
decree of the Miuisif at Maldah (Babu 
Kiran (.:handra Mitra), dated tlie IJth 
January 1919. 

The facts of the case v\ill appear from 
the judgment 

Pabus Jogesh Chandra I lay and liajen^ 
(Ira Chandra Giiha for the Ap[)ellants. 

Babus Sarat Chandra Pay Choudhury 
and Nagendra Nath Bhuttacharya for the 
Respondent. 

The JuDciMKNT OF lan Court was as 
follows : — 

CiiAKHAv ARTi , J. — d'liis secojid appeal 
hv the Defendants Nos. 1 and 3 to 5 
arises out oi a suit brougJit by the Plain- 
tiff for the recovery of possession of a 
brick-built house. The suit was dismiss- 
ed by iJie learjied .Murisif but has been 
decreed on appeal by the learned 8ub- 
ordiiiate Judge. 'The facts are shortly 
these : —The house in (|ueslion admittedly 
belonged to the J^lairitiff' and was also ad- 
mittedly ill possession of the Defendant 
No. 2 and her husband, until it w^as sold 
by Defendant No. 2 to tlie Defendants 
Nos. 1 and 3 to 5 by a registered kobala in 
1916. The Plaintiff’s case is that he 
permitted Defendant No. 2, his daughter, 
and her husband to occupy the house as 
a malter of favour and their possession 
was permissive and as they have sold the 
house to the Defendants^ Nos. 1, 3 to 5, 
he has brought this suit for recovery of 
possession of the house ..with mesne pro- 
fits. The defence of the Defendant No. 2 
was that the Plaintiff’ promised to make 
a gift of the house to the Defendant No. 2 
as her dower at the time of her marriage 
and the husband of Defendant No^ 2 
agreed to marry her on such a promise 
having been made by her father; that she 
obtained the house ay a gift from her 
father in 1907, and she and her husband 
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possessed the same in that right, until 
they sold the house to Defendants Nos. 1 
and 3, 4 and 5 for Rs. 431 by a registered 
kobala in the year 1916 executed by De- 
fendant No. 2 and that since then the 
purchasers are in j[K)8sessian of the house. 
The defence of the other Defendants is 
the same and they further pleaded that 
since theii* purchase they have made con- 
siderable improvements in the house. 

It appears that although Defendant 
No. 2 was put in ^x>ssession of the house 
after her father made a gift of it to her, 
no registered conveyance was executed by 
the Plaintiff who, it is alleged, executed an 
unregistered deed of gift in favour of De- 
fendant No. 2 in 1909. 

The learned Munsif found that “ the 
Plaintiff agreed to give the house to 
Charubala (Defendant No. 2) and that 
this induced the bridegroom’s party to 
agree to this marriage ” and, overruling 
the objection of the Plaintiff that the 
transfer was invalid as there was no re- 
gistered deed, gave effect to the transfer 
and dismissed the suit. 

On appeal by the Plaintiff' the learned 
Subordinate Judge did not set aside any 
of the findings arrived at by the learned 
Munsif and on the contrary he found from 
the recital of the unregistered deed of 
1909, “ that the house was given to the 
Defendant No. 2 according to a promise 
made at the time of marriage and also on 
account of natural love and affection.” 
Inspite of these findings, the learned Sub- 
ordinate Judge held that the Plaintiff was 
entitled to recover the house from the 
Defendants. It is difficult to understand 
the judgment of the learned Subordinate 
Judge as io what the real ground of his 
decision is. It seems that he held that 
the gift was invalid under the proviwons 
of sec. 127 of the Transfer of Proj:)erty 
Act^ 
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The learned vakil for the Appellants 
contended that there was good and valid 
consideration for the deed, because the 
transfer was made on the basis of an 
antenuptial contract and that the donee 
liaving been put in possession and having 
held such possession for a number of 
years was justified in resisting the claim 
of the Plaintiff on the principle of the 
doctrine of part performance of a contract 
and relied upon the case of Syam Kishorc 
Dcy v. IJmesh Chandra Bhuttacharya (D 
and the cases cited in that decision. 

The learned vakil for the Respondent 
jelied on the cases of Kalavagunta v. Kala- 
imgunta (2) -and Gulabchand v. Fulbai 
(3) in support of the proposition that tbe 
contnict set up by the Defendants was not 
valid and he further contended that the 
learned Subordinate Judge did not intend 
to find that there was any consideration 
except that of natural love and affection. 

We are of opinion that there is no doubt 
that the learned Subordinate Judge did 
Jiot disturb the findings of the Munsif 
which have been already set out and the 
learned Subordinate Judge has accepted 
the passage which he (|uotes from the un- 
registered deed as correct. There is 
therefore a finding by the Courts below 
that there was antenuptial promise by 
the Plaintiff which became a binding con- 
tract when the mamage followed. The 
validity of such contracts are .well-estab- 
lished. In the case of Gobinda liani v. 
Hadlia Ballabh (4), Mr. Justice Mookerjee 
held that such contracts arc valid and 
binding. 

The caises cited from Kalwv^unta v. 
Kalavagunta (2) and Gulabchand v. Ful- 
bai (3) are clearly distinguishable on the 

(1) 24 0. W. N. 463 (1919). 

(2) I. L. R. 32 Mad. 186 (F. B.) (1908)* 

(3) I. L. R. 33 Bom. 411 (1909). 

{ 4 ) 16 O. W* N. 206 (1910). , 
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ground that they are what may be called 
marriage brokerage contracts for procure- 
ment of marriages and are opposed to 
public poli(gr. 

We are therefore of opinion that the 
contentions of the learned vakil for the 
Appellants are well-fou*nded and that 
the contract is valid in law. That being 
so, the Defendants are entitled to rely on 
the cases which estop the Plaintiff from 
urging that the Defendants could not re- 
sist Plaintiff’s claim as the transfer was 
not evidenced by a registered deed. 

Mr. Justice Mookerjee, after reviewing 
a number of the earlier cases of this 
Court, which have been attirmed l)y the 
Judicial Committee of the J’rivy Coun- 
cil in the case of Md. Mum v. Aghore 
Kumar (5), observed in the course of his 
judgment in the case of 8yam Kishore 
Dey v. Umesh Chandra Bhuttocharya (1) 
referred to above that “ the decisions 
are based on the well-known doctrine of 
’equity enunciated in Walsh v. Lonsdale 
(G) that under certain circuinslances 
equity regards that as done which should 
have been done.” The rule thus laid 
down clearly applies to the ])iosont case. 

On the whole, we think that this appeal 
should succeed and the judgment and de- 
cree of the learned Subordinate Judge are 
set aside and those of tJie Munsif are re- 
stored with costs in all Courts. 

Greaves, J. — I agree. 

S. C. M. 

(1) 24 C. W. N. 463 (1919). 

(6) L. R. 42 I. A. 1 : a . c. 19 0. W. N, 250 
(1914). 

(6/ L. R. 21 Oh. D. 9 (1S82). 


[CIVIL APPELLATE JUBISDICTION.] 

Appial from Oricunal Deorbb 
No. 257 OP 1923. 

Sbi Sri Newal Eishorb 
Jew, Plaintiff, 
Appellant, 

V. 

The Secretary of 
State for India in 
Council, Defendant, 
Respondent. 

Sheba it, if can be called upon to furnish security 
before receiving payment of surplus sale proceeds 
of debutter property. 

A fouzi mehal belonging to an idol 
was sold for arrears of Government reve- 
nue and in a suit for the establishment of 
shebaitship and the consequent right to 
the surplus sale proceeds the lower Court 
while declaring the Plaintiff*s title 
directed, that the shebait should furnish 
security before the money could be made 
over to him ^ 

Held — That the lower Court was not 
justified in imposing this condition. If the 
property was wasted proceedings could be 
tahen to restrain the waste or recover the 
property wasted in a proper suit. 

That apart from express statutory pro- 
visions like those in the Guardians and 
Wards Act, the Lunacy Act and the Code 
of Civil Procedure, it was not open to the 
Court to direct security ib be given in a 
case of this nature, 

Tbis was an appeal against a decree of 
the Subordinate Judge, i2nd Court of 
Zillah Hooghly (Babu Sarada Prosad 
Banerjee), dated the 21st August 1923. 

The facts of the case will appear from 
the judgment. 

Afr. Debendra Nath Mondal and Bahu 
Narain Chmdra Kar for the Appellant. 

Babu Surendra Nath Guha and M. 
Nuruddin Ahmed for the Bespondent. 


Greaves, J. 
Mueerji, j. 
1925, 
4, May. 
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The Judgment of the Court was as 

follows : — 

Greaves, J. — This is an appeal by 
the Plaintiff in the suit, who is an 
idol Sri Sri Newal Kishore Jew, ap- 
pearing by his shcbait Panchu Gopal 
Seal, against a decision of the Sub- 
ordinate Judge of the second Coiirl 
of Hooghly. On the 27th June 1U22 
a certain touzi whi(*h was the j)ro- 
perty of the idol was s^)ld for arrears uf 
Government I’evenne. The arrears 

amounted to a sum of Rs. 155 and aflei* 
deduciion of lliis amount a sum of 
Ks. 9,344 remained as tlie balance of tlu‘ 
sale proceeds of the touzi. Panchu 

(jopal claiming to bo the s-hrbait of the 
idol asked tliat this amount should l)e 
paid over to him on behalf (rf the idol. 
This was refused on tlie ground that 
ranchu was not registered as a shcbait ol 
tlie idol and that his father Dwarika who 
died in the year 191K still remained on 
the I’egister, no mutation having lieen 
etfected. As a result, this suit was com 
menced for tlie establishment of the 
shebaitship of Panchu and of his conse 
qiient right to the surplus sale jirocccds on 
behalf of the idol. The learned Judge in 
the Court beloW' has found that Panchu 
Gopal is the only son of Dwarika Nath 
and is shebaii of the idol in succession to 
his father but the learned Subordinate 
Judge imposed, as a condition for the 
payment of the money to the shebait on 
behalf of ‘the idol, the giving security by 
the shebaii for the amount of the surplus 
sale proceeds and against this ]iortion ol 
the order of the Subordinate Judge the 
present appeaJ is directed. The rights 
of shebaitship and of the ownership of 
the property were declared by & de- 
cree of , this Court, dated the 30th 
July 1894, passed in Appeal No. 183 of 
whereby this Court declared that the 


touzi was an absolute debufter property 
of the Thakur and directed that the then 
shebait one Khettemath Seal should con- 
linue to be the shebait aind perform the 
daily and periodical worship out of the 
income of the pj;operties set apart for the 
purpose and declared to be debutfrr pro- 
perties by the said decree. The Court 
further declared that no shebait had ahy 
right to alienate or encumher the proper- 
ly or any part thereof that might come 
lo his possession as a shebait. In my 
opinion, the learned Snbordinal^' Judge 
was not justified in imposing the condi- 
tion which he did with regard to security. 
\o doubt in the case of an infant security 
IS lo be furnished on the payment of 
rnonoy to the guaiTlian on his behalf. 
But this is under the terms of the Guar- 
dians and Wards Act and similarly in the 
case of a lunatic security is directed by 
virtue of the j)r<>\isions of the Lunacy Act. 

Again under the express provisions of 
Or. 32, r. (5 of the fV)de of C'ivil Pro- 
cedure i\ guardian ad litem or a next 
friend of an infant is to give security 
as a term of the property of the infant 
being handed over to liini. But we do 
not think that apart- from express statu- 
tory provisions of this nature it is opdn 
to the Court to direct security to be 
given in a case of this nature. After all, 
the -idol is the person entitled to the pro- 
perty. He comes to the Court and asks 
for payment and there is no answer to 
his demand. Having regard to his dis- 
ability he can only receive the property 
and hold it through a shebait but it does 
not seem to me that this justifies a 
Court in imposing as a term of payment 
that security should be furnished by the 
shebait. Some such provisions may be 
very necessary and very desirable with re- 
gard to property of this kind. But apart 
from statute we do not thiiik that it is 
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o|>en to the Court to impose as a term 
of the delivery of the pro])ertv tlie fur- * 
nishiug of security by the shebait. After 
all if the property is wasted ])roccedings 
can be taken to restrain the \\aste or re- 
cover the property that has been wasted 
in a proper suit. For the reasons we 
have indicated we do not think that the 
learned fiubordVnate Judge was justified 
in imposing the condition that he has 
imposed, namely, that security sliould be 
furnished as a term of the luonoy being 
banded o?er. 

The appeal, acconlingly, siu'cccds and 
the Plaintiff is entitled to tlu* surplus 
sale proceeds apart from anv condition 
such as was imi)osed by the learned Sub- 
ordinate Judge. 

The 'order of the lower Court as to 
costs is vacated. 

We make no order as to cosls in this 
appeal. 

Muker^i, J. — I agree. 

S. C. M. 

PRIVY COUNCIL, 

[Appeal from Bengal.] 

Lord Sumnep. Sukajmull 

Lord Phillimorf. Naoorkmulj., 

Sib John EduR. Appellants, 

Sir Lawrence Jenkins. * v. 

1921, Tub Tiuton 

Heard, 3 & 4, November. iNaCRANcE Co., 
Judgment, 2, December. Ln., Respondents, 

Indian Sta^np Act (II of JS99)^ 7- Contract 

of sea insurance not expressed in <t se.i poUcf/^ if' 
enforciUe^ Point taken at lat^ if may he 

disregarded-^ Pr oh ibilory enact m ent 

The cnacUnoil in see. 7 of the Stamp 
Act, that no contract iff sea insurance 
shall he valid wiless the same is express- 
ed in a sea policy, is prohibHonj and com- 
plimwe with it cannot be dispensed with 
by the consent of the parties or by a 
failure to plead or to argue the point at 
the outset. , 


It is not confined to affording a party 
a protection of tchich he may avail him* 
self or not as he pleases^ nor is it framed 
solely for the protection of the revenue or 
to be enforced solely at the instance of 
the revenue officials, nor is the prohibi* 
lion limited to cases for tehich a penalty 
is exigible. The expression of an agree- 
ment for sea insurafiin\ otherwise than in 
a policy, is a thing forbiddoi in the pub- 
lic interest, and the statutory insistence 
0)1 a pidicy is )io mere collateral reguire- 
nicnl or preseriptio)i of the proper v^ay of 
making smli aii agreement . 

ItEFERENCE I NDEH TFTI*: S fWM C \C'V ib) 
and ANDAs r. XirrnERi.ANDS In- 

si iiANCE Co. ((>) disti)iguishcd . 

This was an appeal (No. II of 1924) 
from a decree, dated tlie 18th April 1923, 
of the Higli Court at Calcutta in its Ap- 
pellate Jurisdiction wliicli reversed a de- 
cveo, dated the 20th .July J922, of tlie 
said Court in its Original Jurisdiction. 

The Appellants instituted the suit and 
claimed damages amounting to Ks. 24,997 
for an alleged breach of contract to insuie 
goods. 

The suit was In resjiect of an alleged 
iigreoment between the Plaintiffs and De- 
fendants to insure certain jute and hemp 
to he carried by tlie S. S. (’onsiantiuos 
XII from Calcutta to (aenoa. On the lOib 
November 191G the Kespoi.\dent Company 
gave tlie Plaintiffs an open cover, confined 
to marine risks, in res|)ect of his shipments 
of jute or hem]) from Calmitta to Europe. 

The alleged contract for breach of 
which damages were claimed was in ic- 
gard to war risks. The Jdaiiitiffs alleg- 
ed that the contract was made partly ver- 
bally, partly by a letter fiom the Com- 
imiy, dated the 30th November 1916 and 
partly by a declaration by the Plaintiffs 
(5) I. L. B. 30 Gal. 565 (1903 , * 

(0) 14 A. 0. 83 (18831. 
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on the 5th December. The letter of the 
iJOth November was in ibio followin*' 
terms : — 

“ Calcutta, 30fch November 1910. 
“ Messrs. Surajiiiull Nagoremull, 
Calcutta. 

Dear Sirs, 

“ T be^ to quote my lowest rate ou jute 
^wA/ov hemp i)ev Constuntinos XIT to 
Cienoa at 1 per cent, net and war risk at 
5 per cent, less K) per cimt, which please 
note and oblige. 

Yours faithfully, 

Ver Iho. J. Frcrichs, 

.]. 11. IlofstadC 
Agent.’ 

On the 5(h December llofstaclt ascer- 
tained that the api)roximatc figure of tlio 
value of the gCMjds of which the insur- 
ance was in contemplation was j:l(),0(K). 

On the ^)th December Ilofstadt inform- 
ed the Appellants that the rate which was 
alteiing from day to day would be 10 per 
cent, if business was to be done. 4 he 
Appellants contended that they were en- 
titled to the rate of 5 ])er cent, (pioted in 
the above lottei'. The sum claimed hy 
the Ai>pellants represented the difference 
between the lalc alleged to have been 
paid to another insurance Company and 
the rate specified in Hofstadt s letter ol 
the 80th November. 

The trial Judge (Pearson, J.) found 
that there was a coin])leted contract whicli 
W'as partly fulfilled by the Company, but 
that thQre w^ali a breaclj, hv them of tlie 
remainder and on these findings he pass- 
ed a decree as prayed. The Appellate 
Court (Sanderson, C. J. and Richardson, 
J.) were of opinion that the contra<Jt sued 
on had* not been proved, that the letter 
of 8()th November was no more than a 
quotation of the rates, for the steamer 
and voyage therein mentioned which 
could be turned into a conftract on the 


submission by the Idain tiff s of a definite 
proposal as to the goods which they wished 
to insure and on acceptance by the Com- 
pany of those s|xjcific goods. 

The facts and arguments are set out in 
the judgment of the Judicial Committee. 

Messrs. Stuart Bevan, K. C. and Ken- 
worthy Brown for Appellants. 

Messrs. Dunn(\ K. 0. and Du Parcq 
for the Respondent Company. 

Their LoKDSiiirs' Jcdument was deli- 
\ cred by r 

Lord SiMNJai. — The Appellants, the 
Plaintiff's below, bioiiglit their suit for 
bleach of an alleged contract to “ issue 
policies of insurance covering war risks ou 
goods '* shipjied or to bo shipped by them 
at the rate prevailing at the time of the 
Idaiiitiir firm's declaration of the steamer, 
liy wdiicb g(K)ds, as aforesaid, wxre to he 
shi])ped ” (Idaint, ]jara. 8). As developed 
in further jiaragrajihs, this was founded 
on (d) a writte*n quotation by the Defen- 
dants of tbeii* lowest rate on jute per 
CoNstantioos XII at ^ per cent, and war 
risk at 5 ])ei Cent, less .10 per cent. ; (h) 
an acceptance of this rate by the Plain- 
tiff's; and (c) an arrangement that the 
Plaintiffs slioiild' siijiply the Defendant 
Company with a statement of the ap- 
proximate amount to be covered, fjlti- 
inately there was a declaration for an 
amount of 10,870, for w'hicli 
sum the Defendants refused to issue a 
policy, whereciu the Plaintiffs insured 
elsewhere at higher [iremiums and claimed 
the excess as their damages in the action. 
There was no loss of the goods at all. 

Pearson, J., wdio tried the case, found 
the contract and breach proved and gave 
the Plaintiffs decree, but the High Courti 
holding the contract to be insufficiently 
established, set that decree aside. 

On being informed that * the alleged 
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contract aro&e on an acceptance bj' word 
of mouth of a letter quoting a late of 
premium and on a declaration by word of 
mouth, not of the name of the steamer 
by which the goods were to be shipped, 
but of the ex|>ected value of the riain- 
lilfs’ goods to be loaded on hoard of her, 
and that the brcacli alleged was tlie De- 
fendants’ refusal to issue a policy, tlieir 
Ljordsliips struck b’y the divergence in this 
(*use from ordinary underwriting practice 
as known hi this country and b} the 
singularity^of an enforceable contract by 
wTird of mouth to issue a jiolicy of marine 
insurance, inquired vvhetluu* there was no 
lt‘.gi8lation iji India corresponding to the 
Stain)) Act, 1891 (54 & 55 Vic., c. *49^ 
sec. 9‘1 (D. Their attention was then 
drawn by connstd to the Indian Stamp 
Act, No. 2 of 18S)9, sec. 7 ol‘ whiclt |)ro- 
vides that (with exceptions not now 
material) “ no contract for sea insurance 
shall be valid unless the same is expressed 
in a sea ]:>olicy,” a provision winch re- 
enacted the original enactment of 1894. 

This section had not been pleaded by 
the Defendants in the s’liit, for their 
general plea, No. 10. — Lastly, the De- 
fendant Company submits that the suit of 
the I^laintiff firm i5 not maintainable ” 
— cannot be read as raising a specific 
statutory answer. Their Dordsliips 
were informed that the ])oint was 
not discussed in either Court below. 
Certainly it passed unnoticed in the judg- 
ments, although Richardson, J., says, the 
law has laid it down that agreements of 
certain kinds shall not be valid at all, 
unless commemorated in writing with or 
without formalities. ... In India 
apparently it is not fatal to the Idaiiitifls’ 
case that there was no contract in writ- 
ing^’’ Possibly the fact that the High 
Court’s decision was already plainly ad- 
verse to the claim may be the explanation 


of the circumstance that counsel did not 
Hhcre and then dispel a miHapprehension in 
the learned Judge's mind of such cajiital 
importance, but the result, at any rate, 
has been that the effect of this section w^as 
not considered until the case came before 
tlieir Lordsliips’ Lkiard. 

The suggestion may be at once dis- 
missed that it is too late now to raise the 
section as an answer to the claim. 
No Court can enforce as valid that 
vvhicli comj)elent enactnumis luive de- 
clared sliall not lx; valid, nor is obedience 
lo sncli an enactment a thing from which 
a Court can be dispensed liy tlie consent 
of the fiarties, or by a failure to jilead or 
to argue the point at the outset \Nij‘on \ * 
Albion Mannr innunincv i'o, (I)]. The 
enactment is jirohihilory. It is not con- 
fined to affording a jiarly a. protec- 
tion of which he may avail him- 
self or not as he )>leases. It is 
not framed solely for the ))rotectiori't>f the 
revenue and to be enforced solely at the 
instance of the revenue officials, nor is the 
prohibition limited to cases for which a. 
penalty is exigible. Ti'he exjiression of an 
agreement for sea insurance, otherwise 
than in a policy, is a thing forbidden in 
the public interest, and the statutory in- 
sistence on a policy is no mere collateral 
requirement or [irescrifition of the proper 
way of making sucli an agreement. To 
allo\v the suit to proceed in defiance of sec. 
7 would defeat the ])rovisions of the law 
laid down therein.^ Tn England this is well- 
liettled law [Fisher v. I Aver pool Marine 
Insurance Co. (-2), lonides v. Pacific In- 
surance Co. C6) (Blackburn, J.), Xerio« v. 
Wickham (4^ (Willes, J.)], and there is 

(1) L. B. 2 £i. 338 (1867). 

CO L. E. 8 Q. B. 469 (I«73)) J.. B. 9 Q. B. 

418 (1874). , 

(3) L. B. 6 Q. B. 674 at p. 686 (1871). 

(4) L. R. 2 n. li. 297 at p. 314 (1867). 
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no gt'ound for construing the Indian AcU 
expressed in almost identical terms, in 
any different way. The observations of 
the High (’onrt in the liejerence under the 
Stamp Act (5) distinguishing a contract 
for sea insurance and a policy of sea in- 
surance, seem to have been directed to 
another point, and the case of Bhwiwiui- 
daft V. Netherlnnclff hmirance Co. (6) was 
before the Htamp Act. In their 
Lordships’ view’, the contract alleged 
by the Plaintiff was a contract for sea 
insurance and iiothiiiL^ else, and, not being 
expressed in a policy, w^as unenforceable. 

The Apj>ellants asked that, in the eveid 
of the Kespondenta succeeding upon this 
ground, they should not be allowed any 
costs, since the suit had proceeded 
throughout on the questions of fact in the 
case, J^^or such a course there is autho- 
rity \Home Marine Insurance Co. v. 
Smith (7)]. The Kespondents, however , 
had defended the claim on the merits and 
not on the failure to satisfy the statute , 
for obvious business reasons. They were 
entitled to have their Lordships’ judg- 
ment on the whole of the case and lo 
ask to have the appeal dismissed with 
costs, if they could support the judgment 
of the High Court upon the grounds on 
which it was given. Their Lordships 
therefore proceed to examine the tacts 
without re-stating them at length. 

The transaction alleged rested on con- 
versations, except for the one letter which 
quoted^ a rate of premium against war 
risk. There is always considerable diffi- 
culty when one of a number of mercantile 
transactions of a type usually recorded in 
writing has to be proved by word of 
mouth* for experience shows that in such 
cases the most honest and careftil wut- 

i6) I. L. ll. 30 Cal. m (*903). 

(0) 14 A. C. 83(18*»3). 

(7) (18981 1 Q H 886. 
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nesses, recalling to memory only the result 
of the conversations, tend! to give evi- 
dence of what they think they must have 
heard and said to produce such a result 
rather than to state from actual memory 
of them the ^verv words that were used. 
This diHiculty the Appellants themselves 
(leliherately increased, and for no gocWl 
purpose, l)y post|)oning the issue of their 
wuit and the prosecution of the .suit in a 
wdiolly indefensible manner. It is familiar 
enough that in country cases all over 
India claimiiuts intentionally* defer the 
commencement of suits till they are all 
hut t inu'-])arred — a ])ractice so deeply 
r(K>ted that it is useless to protest against 
if — hut it is with ecpial surprise and regret 
tliat their Ijordshifis notice the ex- 
tension of this evil practice to mercantile 
transactions in (.'alcutta. The conver- 
sations in (|uesti<)n took place in Novem- 
ber and December 1916, and the cause of 
action, if any, was complete before the 
end of the year ; nevertheless, the suit was 
not begun till the »Sth Deceml^er 1919; 
the svritten statement was not delivered 
till the middle*' of 19’2I, and the case was 
only brought to trial on the 31si July 
and 1st August 1922. This interval of 
five years and a half was not, however, 
allowed to dim tlie definiteness, with 
which the partners and employees in the 
Plaintiffs' firm spoke to conversations in 
the ordinary (‘ourse of business, relating to 
a matter, which had little about it that 
w^as out of the common, yet it is on the 
extent to which these witnesses can be 
trusted that the success of their claim 
depends. Witnesses, who speak after 
such an interval, as a rule retnembev 
either too little or too much. Here it is 
excessive recollection that is the vice of 
the Plaintiffs* case. The question b^iog 
whether any ooMraci of insurance relat- 
ing to war risics ever was agreed' at all| 
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llitee separate witneeiseB awore to separate 
agreements ui>on the snbjecl ; the first 
when a quotation for a war risks preininin 
was first asked for and liefore it was 
given ; the second wdien it was »iven by 
word of mouth and before it was put into 
writing; the thif’d when, for the first 
lime, soniethino aj>j)roaching a (le(*laration 
that could give I’ise to a sjiecific in8uran(*e 
•was made to*the Defendants. It was this 
last agreement that was ultimately relied 
on. 

Th.v case w^as put tlius : A letter con- 
tainijig a quotation of a war lisks pre- 
iniiim having been sent by the riaintill's 
on the 30tli November the Defendants’ 
representative, without awaiting tlie re- 
ccij)t of a declaration of interest, called on 
the Idaintiffs’ senior partner at Ins 
private house to ask him “ to let them 
know the approximate amount the in- 
surance would be with regard to the goods 
of the steamer Constantinos X77, because 
they wanted to reinsure.” The enquirer 
was referred to the office and there 
“ after calculation a Bahu handed over a 
figure in pounds.” it was on a slip oi 
jiapej’ containing an approximate nninber 
of liales and “ the approximate amount 
,^in [X)unds sterling. The amount given 
was i;d0,000, but it is impossible to say 
that this is a specification of “ the 
amount or amounts insured.” The 
Plaintiffs f)roduced a j)ress copy oi a letter 
of the same date, in whicli they purported 
to inform the Defendants that they con- 
firmed their war and marine declarations 
of that date, but neither Court below be- 
lieved that this letter was genuine. 
When written declarations were subse- 
quently made a few days later, the actual 
amounts were only ±*9,300 and £1,670, 
The quotation had meantime been with- 
drawn and the Defendants refused to in- 
sure at |he rate quoted on I he 30th 

' ' ' ' i 


November, as they had since heard from 
Ijoudon that current rates were now* much 
Jiigher, a point vital to the possibility of 
re-insuring the line. Accordingly, the 
earlier amount, approximately given, did 
not satisfy the statutorv reijuirements of a 
sea policy, and the latter amounts were 
JJot an accej)tance of the rate of preuiiimi 
offered, for it hitd in the meantime been 
withdrawn. It was no longer a “ sub- 
sisting projxisal ca])able of being accep- 
t(‘d," as in the case of Bhugitandafi v, 
NrthrrJ(intl\ htsurance (Jo. (6). 

It may he conceded that, in the ordi- 
nary course, the l^lain tiffs would wish to 
cover the war lisk as well as the marine 
risk on their shipments. Po.ssibly, the 
war risk cover would not be immediately 
jiressing ; it might suffice, if it was effected 
before iho ship cleared the Suez Canal, 
hut, niiturally, the covers would both be 
arranged befoje tlie ship sailed from Cal- 
cutta and most (‘onveniently with the 
same in.surers. Natiirally, also the Plain- 
tiff's w'onld recpiire |K)licies in the ordinary 
way, that is, d;(K*iiinents that could be 
attached to hills of exchange or tiansferred 
to juirchasers by separate assignments. 
On the other liand, it is certain that the 
Defendants’ representative could not re- 
ally have meant, wliatever he might be 
careless enougli to say, (hat lie was will- 
iiig to cover £ If), ()()() or even £10,870 then 
and (liere, without knowing the current 
rate of premium on that day, since the 
line, wdiich the Defendant C’qmpany could 
take on war risks, was strictly limited and 
any excess must be covered in Europe. 
It is, therefore, in the last degree improb- 
able that the transaction alleged should 
have been completed without’ the issue of 
regular cover notes from the ofiffee, and 
tlie probability is that the Defendants 
having withdrawn from the negotiation in 

{()) 14 A. C. 83 (1S83). 
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time, the Plaintiffs* whole endeaVoiH^ has 
been to hold them to a quotation which 
was out of date, and to make up for the 
absence of ordinary documents by an ex- 
aggerated account of quite unimportant in- 
quiries. Their Ijordships think that the 
learned Judges of the High Court were fullv 
w^arranted in disbelieving the Plaintiffs' 
case. They do not think it necessary to 
discuss the question whether tlie damages 
(daimed could have been said to flow from 
a breach of the cotitract alleged, if it had 
been made and was enforceable, hut they 
express no opinion in favour of that con- 
tention. They wdll humbly advise His 
Majesty that this aj)[)cal should be dis- 
missed with costs. 

Solicitors : Mcsftrfi. PiKjh (f Co. for the 
Appellants. 

Solicitors : Mc.w.s*. SmidctMon and Orr 
Dignams for the liespondents. 

G. 1). M. 

(CRIMINAL R£VIS!ONAL JURISDICTION.] 

Rbv. No. 2 :i 5 of 1925. 

Ram Gopal Goenka, 
Sanderson, C. J. Potitiouer, 

Panton, J. v, 

1925, The CoarouATioN of 

20, May. Calc i t pa. Opposite 

, Party. 

Calcutta Mujiicipal ^ct (III of 1899, B C ), 
j^iS— Calcutta Municipal Act (111 of 1923^ B C,)^ 
89C9 363 f 364 — Bengal General Clauses Act (I of 
1899, B. C,), sec. 8, saving effect of — Criminal 
Procedure Code (Act V of 1898)f,sec8 435, 439^ 
Deniclition order for building without sanction 
Imf re ike new Calcutta Municipal Act, 192$^ 
General Committee, sanctio% hy, to proceed under 
sec 4¥^ of the old Municipal Act, re-affirimd hg 
the new Corporation ^Demolition order, if valid*^ 
Municipal Magistrate High CourCs power to revise 
the order of the Magistrate - Writ of orrHerari^ 
JuHsdiction of High Court over injerior Courts, | 

Where a prosecution had been sam- 
tioned by the General CommiMee under 


sec. 449 of the Calauita Munteipal Act 
(//], B. C., of 1699) but the ca3e was 
actually started under the Calcutta Mwni- 
ripal Acil {III, B. C., of 1923) by the new 
Corporation and notice upon the party 
iras issued and an order of demoliium 
passed : 

Held — That whether the proceedings 
were under sec, 303 or 304 of Act III , 
/). C., of 1023, they irere irregular and 
the order of the Municipal Magis- 
I rale could jiot he allowed to stand 
as Ihe party had not been heard Ify the 
(Corporation , as he teas entitled to he, 
hrptre saneiion for prosecution was given. 

That Ihe proceedings under see. 449 of 
Ihe Caleulta Municipal Act (HI, B. C.. 
o/ 1S99) could only be initiated by the 
General Comniitiee and therefore, in re- 
spect of unauthorised structures which 
('.listed before 1st April 1924, when the 
Calcutta Municipal Act of 1923 came 
into force, there was, after the passing 
oj the latter Act, nobody competent to 
take proceedings under .see. 449 of the 
\rt (ff 1809. 

The Municipal Magistrate uippo/u- 
Ird under see. 531 of the Calcutta 
Municipal Act of 1923 is a Court of 
inferior Criminal jurisdiction within the 
meaning of see. G of the Code of Crimi- 
nal Procedure and orders for demolition 
passed by such a Magistrate are subject to 
revision by the High Court under secs. 
135 and 439 of the Code of Criminal Pn)-A 
erdure. 

The order for demolition was a judicial 
order and whether made in the exercise 
of the Magistrate's Civil or Criminal 
jurisdiction was open to revision by the 
High Court. 

Besant V , Advocate-General oi' 
Madras (1) refened io. 

(I) I. L. E. 4JlfaA; 140 (P. CO 
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This was a Rule granted on the ^8td 
March 1925 against an order of the 
Municipal Magistrate of Calcutta (Mr. 
Abu Nasr Md. Ali), dated 28th February 
1925, directing demolition of certain un- 
authorised structures i^ ])ren]ises No. 7 
Bysack Street in Calcutta at the expense 
of the owner. 

The Rule was obtained by Rarn 
CTOj>al GoenkA calling u|x)n the Municipal 
Magistrate andi on fhei Chief Executive 
Officer of the Corporation of Calcutta to 
show #ause why the order of (kunolition of 
the structures should not be set aside. 
The ]^etitioncr alleged (hat he filed a suit 
for paadation of the joint family propej- 
lies. The premises No. 7 Bysack Street 
was awarded to him with a direction to 
demolish three feet of a uortiou of the 
six foSt wide varandah on the ^^'est of 
the said premises and betweeji the ad- 
joining premises, No. 5 T^ysack Street, 
which was awarded to his father Sher- 
mull, his brothers, ]\ani Kumar Goenka 
and Narsingdas Goenka. While the 
partition suit was still pejiding, on 19th 
February 1924, the l^etitioner was inti- 
mated by a notice that a demolition case 
would be laid before the Roads and 
Building (Committee tor a[)[>lying to the 
Municipal Magistrate under sec. 449 of 
the Calcutta Municipal Act of 1899 for an 
order for demolition of the unauthorised 
work carried on or completed without 
^auction, and the said case would be heard 
6n 22nd February 1924. On the 22nd 
February 1924 the case was not heard and 
the Petitioner was intimated by a letter, 
dated 10th March 1924, that the case would 
be heard by the Demolition Committee 
on 26th March 1924 at 4-30 p.m. It was 
alleged! that on the 25th March 1924 the 
Petitioner wfte fete by 10 minutes owing 
to an accident to his tpotor car on the 
way and the ease was disposed of in hie 
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absence. On 26tli .AlMrch 1924 he 
wrote to the Corporation explaining the 
delay and prayed for a re-liearing of the 
matter. On lHHIi MmicIi 1924 he was 
informed to be piesent when the General 
C’oinrnittoe would consider his case, on 
3lst March 1924 at 8* a.m. Attended by 
an Engineer he was present at the Muni- 
cipal Office a»t the appointed hour but 
neither lie nor his Engineer was allowed 
adnuitanee into the room where the 
meeting was being held and the order 
passed for sending the case to 
the Municijail Magistrate for trial. On 
JJth Apiil 1924 he was informed tliat the 
General Conmuttec at their meeting held 
on 31st .Afarch 1924 resolved that an ap- 
plication )>c made to the said Magistrate 
under sec. 119 to remove the unautho- 
rised structures - at the expense of the 
owner. By a notice, dated 2Gth June 
1921, issued by the Magistrate, he was 
directed to show cause on 5th .\ugust 
1924 wily an order under sec. 3f>3 of tlie 
new Calcuiita Aluuicipal Act, 1923 (III 
of 1923), should not be passed. On 26tli 
August lie took several objections and 
]>ra\ed that the^ proceedings iniglit be 
stayed till the final determination of the 
partition suit pending in the High Court. 
It transpired that on 3 1 si March 1924 
the General Committee coiuirmed the 
recommendation of the' Building Demo- 
lition Committee dated 25th March 1924 
at 8 A.M., and at 4 on tlie same day 
the proceedings of the inornhig meeting 
were confirmed. From the coy)y of the 
proceedings it appeared that a note had 
been made that the “ party wae heard.” 
The defence of the Petitioner vyae that the 
building wafe an old one aind hef had 
made no alteration' or any unauthorifled 
addition. There was a demolition case 
with respect to the extension of the 
structure in the back space, the ooiis- 
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tniction of two rooms on tl>€ fourtii 
storey, a varaudah on tbc western side 
and the construction of an iron-grated 
varaudah on the western side space 
about 15 years ago but the unauthorised 
additions complained of were allowed to 
remain. On Ist April 1924, the new 
Corporation came into existence under 
Act III of 1921, and on a subsequent 
date, the cases sanctioned by the old com- 
mittee which included that of the Peti- 
tioner, were re-affirmed by the new Cor- 
poration and the Petitioner was prosecu- 
ted under a notice issued by the Muni- 
cipal Aiagistrate under sec. 3G»3 or sec. 
364 of the new Act which oorresjx)nds to 
>ec. 'J49 of the old Act (Act 111 of 1899). 
The Magistrate directed demolition of tlic 
structures complained of as they werti 
tmauthorfsed, whe'reupon the l^etiiioner 
obtained this Kulc. 

Mr, Langford Jamem, with Babus 
Probodh Chundcr (Jhatterjre , Surcsk 
Chunder T^luqdar and Mohemha 
Kumar Gho/n\ foi* the Petitionei' 
argued that the order of the Magistrate 
directing demolition was wholly illegal. 
The notice issued u|X)n the Petitioner was 
under sec. 364 of the new Act ; the 
judgment is headed “ case under sec. 
364 ” whereas the conviction pur- 
ported to be one under sec. 449 of the 
old Act. If the ])rosecution was one 
under sec. 363 of the new Act the con- 
viction was illegal, because under sec. 
363 the o^Vner of a building shall be heard 
by the Corporation before an order of 
demolition was passed against bitn. The 
Petitioner denied that he had any henrintr 
l>efore thp General Committee although 
there was a remark in the proceedings 
that “ the party was heard.” But as- 
suming that was correct, a hearing Under 
sec. 449, to which the Petitioner was 
not entitled under the section of the old 


OF Calcutta. 

Act, w^as not a hearing under sec. 363 
of the new Act to which he was on- 
tlitled. Theill again the proceedings of 
the General Committee were re-affirmed 
l)y tlie new Corporation — there was no 
General ( ^ommittpe under the new Act — an 
application wag made to the Magistrate 
and the law set in motion under the new 
Acf. It could not be said now that it 
uas found impossible to contend that 
thq order \vas made under sec. 303 of 
tlie new /^ct and that the order was 
passed under sec. 419 of the ol6 A(;t. 
The whole ]U‘occdure was clearly iiTecu- 
lar and illegal. 

The Advorate-Orncral (Mr. S. B. Das) 
with Bnbn Safindra Nath Mukerjee for 
I he Cor|K)ration argued that the offence 
was committed under the old Act when 
the old (Corporation was in existence, but 
before any action could be taken in 
(Jourt the old Corporation was wij)ed out 
and the new Cor]X>ration came into 
being, and fresh sanction was given by 
the new (Corporation to the cases ordered 
to be ]>t*os<:Cuted by the old General 
(Committee. Sec. 8 of thei General 
Clauses Act (Bengal Act I of 1899) 
kept those offences alive and the right to 
)»rosecute remained in spite of the old 
Act having expired. Under secs. 435 and 
139 of the (‘ode of ( 'riminal Procedure 
no application lies to the High Court foi* 
revision of an order of demolition passed 
l)y the Municipal Magistrate. The un- 
authorised erection of a building or any 
deviation from the sanctioned plan is not 
an offence. 8ec. 5 of the (7ode de- 
fined the scope of the whole Code which 
applied to all offences under the Indian 
Penal Code, and all offences undei* any 
other law. But it hud been held that 
the erection of an unftutl>orised structure 
was not an offence. Therefore the Cri- 
minal Procedure Code did ni^t apply and 
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the order of the Magistrate \\as not open 
to revision under that Code. “ Ollence 
was defined in sec. 40 of the Indinn Penal 
Code to denote “ a thing made punish- 
able by the Indian Penal Code or under 
any special or local ^aw.” Tlie un- 
authorised construction became an offence 
when the Petitioner having disobeyed the 
order of the Magistrate was punished 
with a fine. Ttie Petitioner liad not 
come to that stage and hence the present 
application was premature. The Muni- 
cipal Magistrate was appointed under 
sec. 531 of the Calcutta Municipal Act 
of 1923 and he was a Presidency Magis- 
trate also but such a Magistrate was not 
a Couili of inferior (llrninal jurisdiction, 
because the Magistrate might have cer- 
tain civil jx)wers as a police Magistrate 
under the Workmen’s Breach of Contract 
Act. In the present case jurisdiction 
had been given to the Magisti-ate under a 
special Act and not under the (himinal 
Procedure Code. There were some cases 
in which there w as neither an offence nor 
an accused such as a case under sec. 145 
of the Code of Criminal Procedure or 
under sec. 488 of that Code, tlie former a 
case of land dispute and the latter a case 
in which an order for maintenance was 
passed by Magistrate. But those cases 
were included in the Criminal Procedure 
Code itself. The old Corporation had done 
all that they could to give jurisdiction to 
the Magistrate, the subsequent acts of the 
new Corporation were a nullity. The 
Petitioner had not been prejudiced at all 
by the mistake in the notice served upon 
him, he knew exactly what the case 
against him was and his present applica- 
tion is premature. 

Mr. Langford James in reply argued 
that the Magistrate was appointed under 
sec. 531 of the Act to deal with offences 
under the Aot^ he was permitted to inflict 
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fines and he could not cease to be a Cri- 
minal Court because he did not inflict a 
fine in the present case. Tn any Ccise 
the High Court had jurisdiction to revise 
any judicial order passed by a Court of 
inferior juidsdiction either under sec. 
435 or 439 of the Code of C’riminal Pro- 
cedure or sec. 115 of the Code of Civil Pro- 
cedure or by way of a writ of certiorari. 
Cited Besant v. Adr^ocatc-Gcneral of 
Madra.^ ( 1 ). 

Mr. K. l\ Khaitan with Babu Profulla 
Chandra Chakrabarti a|)peure(l for Nar- 
singlulas Goeuka. 

The Judgment op vuk Court was as 
follows : — 

Sanderson, C. J. — This was a Rule 
issued by nly learned brothers Mr, Justice 
Newbould and Mr, Justice Bepin Behary 
Ghose calling iqx>n the Municipal Magis- 
trate and on the Chief Executive Officer 
of the Corporation of Calcutta 4o show 
cause why the order complained of should 
not be set aside or such other order made 
as io tiiis (’ourt might seem fit and pro- 
per. 

The order complained of was an order 
made by the Municipal Magistrate of 
Calcutta, dated the 28th of February 1925, 
by whicli the Magistrate directed the de- 
molition of certain unauthorized struc- 
tures by the Corporatioii’^of Calcutta at 
the expense of the owmer. 

The proceedings in this case present 
some peculiarities. The alleged, unautho- 
rised structures w^ere made before the 1st 
of April 1924. The notice which was 
served upon the Petitioner was headed 
‘‘ sec. 3G4, Act III (B. C.) of 1923” (i.e., 
the Calcutta Municipal Act of 1923 which 
came into force on the 1st of April 1924). 
The notice was to the effect that the Pe- 
titioner was directed to appear to show 
(l) I. L. E, 43 Mad. 116 at p. 16S (P. 0.) (1919). 

lU 
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cause before the Municipal Magistrate of 
Calcutta why an order should not be made 
under sec. 364 of Act III (B.C.) of 1923, 
directing that so much of the building as 
had been unlawfully executed be demo- 
lished or altered by the Chairman at the 
owner’s expense. 

Although the notice, as I have already 
said, purported to be under sec. 364, the 
decision of the Magistrate was headed 
“ under sec. 363 of the Calcutta Muni- 
cipal Act of 1923,” and when the Magis- 
trate gave his decision, he proceeded 
under sec. 449 of the Calcutta Municipal 
Act of 1899 which he said corresponded 
to sec. 363 of the Calcutta Municipal Ac( 
of 1923. The Act of 1899 was repealed by 
the Act of 1923. 

* 

In my judgment, it must be taken that 
these proceedings were, in fact, instit.ii- 
ed under the Calcutta Municipal Act of 
1923. If that be so, then wliether the 
proceedings were taken under sec. 363 
or sec. 364 the proceedings would have 
to be initiated by the Corporation, which 
came into being in oonsequence of the 
passing of the Calcutta Municipal Act of 
1923. The proceedings were in fact 
headed ‘‘ Corporation of Calcutta^ v. Bam 
Gopal Goenka.” Sec. 363 provides; ‘‘If 
the Corporation are satisfied that the 
erection of any new building has been 
commenced without obtaining the 
written permission of the Corporation 
they may afiter giving the owner of 
such building an opporfranity of being 
heard, apply to a Magistrate, and such 
Magistrate may make an order directing 
that such erection, alteration, addition 
or other ^work shall be demolished by the 
owner thereof or by the Corporation at 
the expense of the said owner.” 

Sec. 364 provides;: “In any the 
following cases ” (the various matters 
aw set out) ” the OorporaUon nmy 
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jio a Magistrate and such Magistrate may 
make an order directing that the building, 
fixture, additions, etc., be demolished, 
provided that, before making such ap- 
plication, the Corporation shall give the 
owner an oppeytunity of being heard.” 

It is, therefore, clear that, whether the 
proceedings were under sec. 363 or sec. 
364, the Corporation instituted the pro- 
ceedings, and before making an appli- 
cation to the Magistrate the Corporation 
was bound to give the person, who was 
to be proceeded against, an oppoftunity of 
being heard. It may be said that the 
I’etitioner was given an opportunity of 
being heard by the authorities which ex- 
isted under the Act of 1899, but there is 
no doubt that the Corporation, constitut- 
ed by the Act of 1923, did not give the 
Petitioner an opportunity of being heard 
before the application by or on behalf of 
the Corporation was made before the 
Magistrate. 

Consequently, in my judgment, there 
was a material irregularity in the proceed- 
ings in resj)ect of thi.s matter. 

But the learned Advocate-General, who 
appeared for the Corporation , argued that 
the liability of the Petitioner in respect 
of the unauthorized structures cxii lt -' 
after the repeal of the Calcutta Munici- 
pal Act of 1899 by reason of sec. 8 of 
the Bengal General Clauses Act. That 
.section provides: ” Where this Afct, or 
any Bengal Act made after the com- • 
mencement of this Act, repeals any en- 
actment hitherto made or hereafter to be 
made, then, unless a different intention 
appears, the repeal shall not afffect any 
right, privilege, obligation or liability ac- 
quired, accrued or incurred undler any 
enactment so repealed.” 

It might be that the liability of the 
Petitioner in respect of the alleged uh- 
authenieed stilidttIrBi Ittill 
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the repeal of the Calcutta Municipal Xct 
of 1899 but a difficulty arises in this waj^, 
that even if the present proceedings 
could be regarded as having been insti- 
tuted under the repealed Act of 1899, 
(which I think is not the case), then 
such proceedings woulcf have to be 
initiated by the General Committee, be- 
cause sec. 449 provides that “ if the 
General Committee are satisfied” as to 
certain matters therein stated “ the 
General Committee may apply to a 
Magistraie.” The learned Advocate- 
General informed the Court that the 
General Committee under the Calcutta 
Municipal Act of 1899 no longer exists : 
and, therefore, there is nobody com- 
petent to take proceedings under sec. 449 
of the 1899 Act. 

Therefore, whichever way this matter 
is looked at, in my judgment, there was 
a mate^^ial jimegularity in the proceed- 
ings and the order, which was made by 
the Municipal Magistrate, cannot be al- 
lowed to stand. 

Before leaving this case, it is necessary 
for me to say one or two words about tlve 
preliminary point which was raised by the 
learned Advocate-General. He argued 
that this Buie was issued under sec. 435, 
Cr. P. C., and this Court had no jurisdic- 
tion to issue a Rule under sec. 435 or to 
make it absolute under sec. 439 of the 
Cr, P. C., on the ground that the Muni- 
cipal Magistrate, when dealing with this 
matter, was not acting under the Cr. P. 
0., and that consequently the provisions 
of the Cr. P. C. could not be applied by 
this Court for the purpose of revising the 
proceedings before the Magistrate. 

I am not prepared to accept that argu- 
ment. 

Sec. 631 of the Calcutta Municipal Act 
of 1923 provides: ” The Local Govern- 
ment may eppoint one or more Magis- 
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trates for the trial of offences against 
this Act, and the rules or by-laws made 
thereunder. ’ ’ 

Prinid facie ^ therefore, a Magistrate 
appointed under that power for the trial 
of offences against the Calcutta Munici- 
pal Act would be a Criminal Court within 
the meaning of sec. 6 of the Code of Cri- 
minal Procedure. 

As a matter of fact, we were informed 
that the Municipal Magistrate, who act- 
ed in this case, was a Presidency Magis- 
trate, and I have no doubt that he would 
be a Criminal Court within the meaning 
of sec. 6, which provides as follows : 
” Besides the High Court and the Courts 
constituted under any law other than 
this Code for the time being in force, 
there shall he fire classes of (fi’iminal 
Courts in British India, I. Courts of 
Hessioris, IT. Presidency Magistrate, 
&c.” I think it may he said that the 
Municipal Magistrate appointe(J to deal 
with offences against the Calcutta Muni- 
cipal Act is a Court constituted under a 
law other than tlie Code for the time being 
in force and comes within sec. 6. Conse- 
quently, I am not prepared to hold that 
sec. 435 and sec. 439, Cr. P. C., do not 
apply to these proceedings. 

This point however is not of any real 
imjwrtance, for in my judgment the order 
of the Municipal Magistrate was a judi- 
cial order and it was made by him either 
in the exercise of criminal jurisdiction 
or in thel exercise of oiv^l jurisdiction, 
and this Court would have jurisdiction 
to interfere by way of revision under one 
Code or the other. See Beeant v. Advo- 
eate-General of Madras (1). In that case 
Lord Phillimore, after referring to the 
fact that the High Courts of Calcutta, 
Madras, and Bombay possessed the power 
of issuing a writ of certiorari^ is report- 
(1) 1. L. B. 43 Mad. 146 (P. 0.) (1919), 
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ed at p. 160 to have said : “ If the order 
of the Magistrate were a judicial order, 
it would have been made in the exercise 
of his civil or of his criminal jurisdiction, 
and piocedure by way of revision would 
have been open.” That is exactly the 
point, which was put by the Court to 
the learned Advocate-General in the 
course of the argument. 

In my judgment, this Court has juris- 
diction to revise the order of the Muni- 
cipal Magistrate, and for the reasons al- 
ready stated I am of opinion that the Rule 
should be made absolute and the order 
of th|e Municipal Magistrate should be 
set aside. 

Panton, J.— I agree. 

P. D. 


' The complainant was a member of the 
'police force stationed at a particular place 
and the chief investigating officer in con- 
nection with two occurrences alleged to 
have taken place there, one of dacoity and 
the other of assault on the police. The 
Petitioner, a member of the District Co7i- 
gross Committee, on hearing stories of 
oppressive acts committed by the police in 
the locality, came there, questioned the 
villagers and took down notes of state- 
ments made by them. He was convic- 
ted on two charges of defamatiom. relating 
to two speeches made by him on two 
different occasions, the averment in the 
first charge being that the Petitioner 
had defamed the complainant by 
making and publishing an imputation con- 
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errning the police force employed at the 
particular place of which the complainant 
was a member and the principal officer in 
charge of the investigation to the effect 
that, not to speak of the police only, but 
the British (lovcrjtment themselves and 
the superior officers from the District 
Magistrate down to the Daroga aoid 
Chowkidars we*rc all beasts and pigs in 
their conduct; the averment in the second 
charge being that the Petitioner defamed 
the complainant by making an imputation 
against the said police force to the 
effect Ihait the said police force had bitten 
off the nipple of the breast of women and 


23, March. J Jiad bitten the cheek of a woman nine 

Penal Code ( Act XLV of 18b0), secs 4^9 and 'tnonths* pregnant. 

600~~Defamation- Prosecution, when maintainable 

hy an individual though the ^defamatory matter Held pet NewBOULD, J. — Thoit the 


relates to a class of individuals — Charges, how to 
he framed in such circumstances -Sec. 499, Expln. 
C2), meaning of— The police force at a particular 
place, if an association or collection of persons 
contemplated hy the explanation — Distinction, if 
any, between a criminal proceeding and a civil suit 
with reference to this point— Trial on improperly 
drawn charges, if a proper* trial — Charging a per- 
son with crime —Plea of veritas, how established— 
Abuse and defamation distinguished. 


words set out in the first charge were not 
mere abuse but were deafly defamatory 
and, the imputations appearing from the 
evidence to have been made against the 
police force as a whole of which the com- 
plainant teas a member, the conviction on 
the first charge was properly had. 

That the imputations in . the second 
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charge, not being against a collectic^i of 
persons as such of which the complainant 
was a mem bar but of certain definite brutal 
acts against some individual members 
thereof, were not defamatory of the com- 
plainant. 

Per B. B. Chose, d.-^That the charges 
were not suMainable against the Petitioner 
at the instance of the complainant. 

To speak of a person as a beast or a pig 
is defamatory , but the words “ the British 
Government themselves and the superior 
officcra including from the District officer 
down to the Daroga and Chowkidars were 
all beasts and pigs ” were too wide to ad- 
mit of the construction thot any parlicttlar 
police officer was defamed. 

Eastwood v. Holmes (1 ) relied on. 

The words in explanation il of see. PIO, 
]. P. (!., mean that a eolleelion of persons 
as such may be collectively defamed in the 
same manner as a “ company.” 

The general principle on which a com- 
pany may be said to have been defamed 
would therefore, apply equally to the case 
where it is alleged that a collection of per- 
sons as such has been defamed. 

Metropolitan S.\loon Omnibus Co. 
V. Hawkins (2), Mayor, etc., of Man- 
chester V. Williams t3), South Hbtton 
Coal Co. v. North Eastern News Asso- 
ciation (4), The King c. Osborne (5), 
King v. Orme (6) and Hex v. Williams 
(7) referred to. 

The true rule is that if a person com- 
plains that he has been defamed as a 
member of a class he must satisfy the Court 
that the imputation is against him per- 
il) 1 F. ft F. 347 .1868). 

(2) 4 H. ft N. 87 at p. 90 (1859). 

(3) [1891] 1 Q. B. 94. 

( 4 ) [1894] 1 Q. B. 138. 

(6) 2 Bun. 138 1 2 Swan. 503n. 

1 Ld. Bayin. 486. 

( 7 ) J6 Bat-u. ft Aid. 695 (1811). 


sonalhj ayid he is the person aimed at be- 
fore he can maintain a prosecution for 
defamation. 

All circumsta^iccs irhich were apparent 
to the bystanders a I the time the alleged 
defamatory words were uiirrcd and what 
meaning such words would have * fairly 
conveyed to their minds have to be consi- 
dered to determine whether the words 
were defamatory and whether they refer- 
red to the complainant. 

Applying these principles and taking all 
eircunisianers into consideration the words 
complained of in the charges were not 
proved to have been used with reference to 
each and every member of the police force 
and the cimiplainant could not therefore be 
said to be a person aggrieved by the offence 
Cofn plained of. 

The words eomplained of as constituting 
the offence }nusii be set out in the chdra^' 
and proved before the accused can be con- 
victed. Where there is a dcilial the evi- 
dence in support of the prosecution must be 
scrutinised. 

Held further — That at the trial the 
accused teas entitled to prove the notes 
of statements of complaints agahist the 
police tahc7i down by him when he 
icent to the locality as evidence of his 
good faith and these locrc relevant on the 
question although the persons who made 
the statements were not examined. 

Where the defa^natiou imputes a crime 
to the complainant^ tq sustain a plea of 
Veritas then^must be the same strictness 
of proof as on a trial for such crime. 

Held per Buckland, 3 Thai Exp. 2 
to sec, 499, 1. P. 6'., is intended 
to include a company or an association or 
collection of persons as such within the 
word person as used in the definition, so 
that the latter should not be limited to in- 
dividuals. 
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In a case in which the explanation is 
properly called into use the identity of the 
company or association or collection of per- 
sons must be maintained throughout with 
reference to the impvttation said to have 
been made concerning them as such with 
the intention of harming their reputation 
so that thereby they are defamed. An im- 
putation concerning a company or associa- 
tion of persons as such cannot by virtue of 
this explanation justify a charge of defam- 
ing an individual and a charge cannot com- 
bine the explanation with the definition for 
such a purpose. 

That it is doubtful if the police force at a 
particular place is such an association or 
collection of persons as is contemplated in 
Exp. 2, sec. 499. 

Aldridge v. Barrow (B) referred to. 

That there was confusion in the charges 
framed between the complainant and the 
police force at the particular place in rela- 
tion to the various ingredients of the 
charge and the charges framed did not 
conform to the requirements of the defini- 
tion of the offence of defamation. 

That inasmuch as a trial on the charges 
framed was no trial at all the accused must 
be retried on charges properly framed. 

That the offence of defamation consists 
in using language which others knowing 
the circumstances would reasonably think 
to be defamatory of the person complain- 
ing of and injured^ by it and an individual 
may be as tnuch defamed b'^ words appar- 
ently only of general application as by 
words referring to him by name. 

This wag a Buie {^ranted on the 80th 
September. 1924 against an order of 
the Sub-Divisional Magistrate of Farid- 
pore (Mr. A, B. Bose), dated the 21st July 

(g) I. L. B. 34 Oal. 662 : B. c. 11 0. W. K. 660 

awT) 


192ll, convicting the Petitioner under sec. 
5(i0, I. P. C., and sentencing him to 1 
year’s simple imprisonment, which order 
was modified on appeal by the Sessions 
Judge of Paridpore (S. C. Mullick, 
Rsq., I. C. S.) on the 26th September 
1924. 

The Petitioner had delivered several 
sjieeches condemning the action of the 
])olice engaged in the investigation of an 
alleged dacoity committed in a house 
at a village called Char Maniar in Farid- 
l>ore and also of alleged assault coipmitted 
on the police who trietl to arrest the 
dacoits while they w'ere engaged in the 
very act of dacoity, by the villagers, 
who it wals alleged, mistook the police 
for dacoits. It was alleged that the 
.speeches were defamatory. Rasiduddin 
who was a Sub-Inspector of Police and 
officer in charge of the Police investiga- 
tion at (,'har Maniar laid a complaint for 
the prosecution of the accused under sec. 
600, I. P. C. The accused was charged 
on three counts, tried and convicted by the 
Sub-Divisional Magistrate of Faridpore 
on all counts. The three charges rela- 
ted to three speeches delivered by the 
accused on the 1 3th J une 1923 at Berham- 
gunge, on the 17th June 1923 at Farid- 
pore and on the 19th June 1923 at Boal- 
mari. On appeal the accused was ac- 
quitted of the chargei relating to his 
speech at Boalmari but be was 
ted of the other two charges and 
sentence was reduced to six mcHii^^ 
simple imprisonment by the Sessions 
Judge. 

The accused moved the BLigh Court 
and obtained a Bole. The Buie came on* 
for hearing before Mr. Justice Newbould 
and Mr. Justice B. B. Ghosh who were 
divided in opinion. The case with their 
opinions was placed before Mr. Justice 
Buckland under sec. 429, Cr^ P. C. 



907 


VoL. XXIX.] THE CALCUTTA WEEKLY NOTES. 

Pbatap Chandra Guha Eoy t>. THi Kinq-Bmperob. 


The dissentient Judgment of NBWBdbiiD 
and B. B. Ghose, JJ. were as follows 

Newbould, J. — The Petitioner Pratap 
Chandra Guha Roy was tried and convict- 
ed by the Sub-Divisional Magistrate of 
Faridpur on three charges of defamation 
and was sentenced under sec. 500 of the 
Indian Penal Code to one year’s simple 
imprisonment for each offence, the sen- 
tences to run doncurrently. On appeal to 
the Sessions Judge of Faridpur his con- 
viction on the third charge was set aside 
and tlwe sentences were reduced to six 
months’ simple imprisonment on each of 
the two charges on which the convic- 
tion was upheld, these sentences also run- 
ning concurrently. The Petitioner has 
obtained an open Rule from this Court 
calling upon the District Magistrate and 
the complainant ,to show cause why the 
conviction of and the sentence passed on 
the Petitioner should not be set aside or 
such other orders passed as to this Court 
may seem fit. 

The two charges in res|)cct of which 
the Petitioner’s conviction has been up- 
held are as follows : — * 

Fimtly — That you on or about the 
13th day of June 1923 at Berhamganj, P. 
S. Sibchar, defamed the complainant by 
making and publishing the following im- 
putation in your speech at a public meet- 
ing concerning the police force employed 
jiyptar Maniar of which the complainant 
member and the principal officer 
nrW»rge of the investigation to the effect 
that not to speak of the police only but 
the British Government themselves and 
the superior officers including from the 
District Magistrate down to the Darc^a 
and Chowkidars were all beasts and pigs 
in their conduct, intending to harm and 
knowing and having reason to believe 
that it would harm the reputation of the 
floid aHnplRinant the police force em- 


ployed at Char Maniar and that you there- 
by committed an offence punishable under 
sec. 500, Indian Penal Code, and within 
my cognizance. 

Secondly — ^That yon on or about the 
17th day of June 1923 at Faridpur, P. 
S. Kotwali, defamed the complainant by 
making and publishing in your speech at 
a public meeting the following imputa- 
tion concerning the police force employ- 
ed at Char Maniar of which the complain- 
ant is a member and the principal offi- 
cer in charge of the investigation to the 
effect tlmt the police farce employed at 
Char Maniar had bitten off the nipple of 
the breast of women and had bitten the 
cheek of a woman nine months’ pregnant 
intending to harm and knowing and hav- 
ing reason to believe that such imputa- 
tion will harm the reputation of the com- 
plainant and the police employed at Char 
Maniar, and that you thereby committed 
an offence punishable under sec. 500, I. 
P. Code and within my cognizance.” 

The complainant is Rasiduddin Khan, 
a Sub-Tn.spector of I’olice. On the night 
of the 16th May 1925, a dacoity was 
committed in the house of one Adu Molla 
in village Char Maniar. In consequence 
of information received a body of police 
under another Sub-Ins|)ector Badarud- 
din Ahmed arrived there while the daooi- 
ty was going on. Forborne reason that 
has not been made clear the Sub-Inspec- 
tor Badariiddin and his party were attack- 
ed and kept gonfined by the yillagers of 
Char Maniar. Rasiduddin Khan was the 
Snb-Insjjector in charge of Sadarpur 
Police Station in whose jurisdiction Char 
Maniar is situated. As such he investi- 
gated both the case of dacoity a'hd the case 
of assault on the police mentioned above. 
The Petitioner who is a member of the 
District Congress Committee made seve- 
ral speeches and the chaijieia set out above 
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relate to statements he is alleged to have cc 
made in two of those speeches. tio 

A great deal of time has been wasted in 01 
the lower Courts owing to their having T1 
investigated issues that did not arise on m 
the charges framed and the defence set T1 
up by the Petitioner. The charges oo 
though not well worded have evidently cli 
been framed on the case for the prosecu- \v( 
tion that the complainant is one of an to 
associa/tion of persons, tlie police force de 
employed at Char Maniar, and that im- Al 
putations have been made against this to 
collection of persons as such, so as to lu 
amount to defamation as defined in sec. m 
499, I. P. 0., with special reference th 
to Exp. 2 of that section. The main n< 
defence of the Petitioner is a denial that m 
he defamed the complainant. Though he pi 
does not deny having made imputations sp 
against some members of the police lu 
force employed at Clhar Maniar, he con- sh 
tends that these ini])utati()ns are not 
directed agaiost the whole body of mem- nc 
bers of that force and were not defamatory 
of the comjdainant either individually or cfl 
as a member of that body. His case is be 
iha-t so far as he made general iraputa- at 
tions they were criticisms of the acts th 
of the Government and so far as he b^ 
made imputations of definite acts, sis 
they were against Bengali constables ar 
only and not against the whole Police -C 
force at Char Maniar. He has attempted is 
to justify the accusations of the constables ag 
but no attempt Ifas been ruade to justify m 
any imputation against the complainant. Tl 
Consequently it is irrelevant whether the th 
imputations against the constables were fii 
true or were made in good faith and it is 
unnecessary to consider the evidence re- se 
lating to these issues. th 

As regards the charges on which the th 
Petitioner has been convicted the first w] 
contains a definite allegation thajjf the b] 


:(J-MMPER0R. 

complainant was defamed by an imputa- 
tion concerning the police force employed at 
Char Maniar, of which he was a member. 
The words set out in the charge are not 
mere abuse and are clearly defamatory. 
The only defence worthy of serious 
consideration that is made to this 
charge is a denial that such words 
were used. The principal witness as 
to the words used iA the speech 
delivered at Berhamganj was Ansar 
Ali (P. W. No. fi), a Siib-Tns])ector who 
took written notes of the speech^in long 
hand liengali. Vor the Petitioner, it is 
urged that the defamatory words set out in 
the charge are not found in these written 
notes (Ex. 7) and therefore the charge 
must fail. But the written notes do not 
piuix)rt to be a complete report of the 
speech. I see no reaj^on why this wit- 
ness with the assistance of these notes 
should not be able to remeinl)er that these 
words were used. Further the charge is 
not that the Petitioner used these actual 
words but that lie used words to this 
cflect. That he used wwds imputing 
bestial conduct to*the police force engaged 
at (liar Maniar appears not only in 
the written notes but is also supported 
by the evidence of Mahabatulla, an As- 
sistant Sub-Inspector of Police (P. W. 7)] 
and three non-official witnesses (P. Ws. 
20, 21 & 22). Prom their evidence it 
is clear that these imputations 
against that police force as a 
not against the Bengali constables 
This evidence is unrebutted and justifies 
the findings of the lower Courts, that the 
first charge has been established. 

In my opinion the conviction on the 
second charge cannot be upheld. Though 
the learned Sessions Judge finds that in 
the speech delivered at Faridpur, the 
whole force at Char Maniar were attacked 
by the Petitioner, this is not eufildent to 
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supiport a conviction on this cliairge ‘ks 
framed. The charge does not relate to the 
whole speech but to portions alleging cer- 
tain definite acts of brutality. It is not 
suggested that the complainant person- 
ally was accused of these^acts. The im- 
putations were not against a collection of 
persons as such but against some indivi- 
dual members of that collection of persons. 
To accuse the police force of biting off 
a nipple of a womaT] or biting a woman’s 
cheek is absurd on the face of it and no 
such absftirdity is to be found in the re- 
port of this speech, Ex. P2, the accuracy 
of which is not seriously disputed. The 
prosecution might have been able to make 
out a case of defamation by innuendo on 
tlie allegation that the speech implied 
that the ofificer-in-charge of the investi- 
gation was responsible for the acts of his 
subordinates, but the charge as framed 
does not require the Petitioner to meet 
such a case. 

It was not argued before us that the 
sentence was too severe. 

I would therefore make this Rule ab- 
solute to this extent and' reverse the find- 
ing and sentence convicting the Petitioner 
on the second charge. I would not in- 
terfere with the conviction and sentence on 
the first charge. 

I regret that I feel compelled to differ 
from my learned brother. As this differ- 
necessitate a reference to a 
"Ri^^i^dge I think it is necessary to ex- 
prw^ tny opinion shortly on some other 
points though I have held tJiem to be 
irrelevant to the issues that really arise in 
the case. 

The plea of veritas entirely fails. In 
both the judgments of the lower Courts 
good reasoxks are given for holding that the 
evidence to support the charges of mis- 
cooduot against the constables is totally 
lalse^ J!)^iOf;attempt was made at the hear- 


ing of this Rule tomieet tlio arguments in 
these judgments on which these findings 
were based. I can attach no weight to 
the argument that so many women could 
not have made such complaints unless 
there were some grounds for them, tt 
amounts to no more than saying that if 
enough mud is thrown some will stick. 
I am unable to accept the ydea that these 
accusations were made in good faith. It 
is impossible that a man of the Petitioner's 
intelligence and education could have 
believed the stones tlial were told to him. 
I have no doubt that he made these false 
im23iitations not believing them to be true 
but out of hatred of the British Govern- 
ment. 

The learned Sessions J udge has written 
in his judgment that though he is inclined 
to hold that there was some kind of rough 
handling of Gaizulla and also that there 
might have been some rough hand- 
ling, such as, the catching hold of 
women’s hand, j^iilling at their cloth, 
etc., there is no credible evidence 
to su 2 ^ 2 X)rt a judicial finding of these 
facts. The I Petitioner may have be- 
lieved that there was a substratum of 
truth in the stories that were told to him 
but even so it was not for the public good 
to make the'se false' chairges. On the 
contrary by sui)portiiig grossly false ex- 
aggerations he made it-«iore difficult for 
the truth to be ascertained and the 
offenders, if any, to be punished. 

As my learned brothei* and myself are 
divided in opinion, tlie case with our opi- 
nions thereon will be submitted to the 
Chief Justice in order that they may be 
laid before another Judge of the Court 
under sec. 429 read with sec. 439 of the 
^ode of Criminal Procedure. 

B. B. Ghose, J. — I regret I have not 
been able to agree with my learned brother 
on all the questions and as I have come 

iia 
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to different conclusion I give my reasons by the police in the village, came there 


in some detail. 

This Rule was obtained by the Petitioner 
against the conviction and sentence under 
two charges of defamation under sec, 600, 
I. r. C., by the Sessions Judge on appeal 
from a conviction by the trial Court. The 
Sessions .Tudge acquitted him of one of the 
three charges on which he was originally 
convicted and reduced the sentence from 
one year’s to six months’ simple imprison- 
ment on each charge, the sentences to 
run concurrently. The facts are that 
there was a daooity in the house of one 
Adiladdi or Adu Mollah of village Char 
Maniar on the 16th of hfay 1923. When 
the dacoity was going on six constables, 
under two Sub-Inspectors, arrived at the 
place and they entered the house and 
succeeded in capturing 3 of the dacoits. 
The villagers turned out and apparently 
mistaking the policemen for dacoits as- 
saulted them and kept them tied up in 
the house of Adu Mollah. Information 
reached the fiadarpur lhana, within the 
jurisdiction of which Char IManiar is situa- 
ted, next morning, of the dacoity as also of 
the policemen having been tied up and 
policemen in two batches arrived at the 
village. The first batch of policemen 
released the men who had been kept tied 
up the previous night. The complainant 
Sub-Inspector* Rasiduddin arrived at the 
village with the 2nd batch of men on the 
17th May in the afternoon. Other police 
officers also calne from other thanas. On 
the arrival of the police at the village al- 
most all the male jxjpulation fled away 
leaving the women behind them. On the 
18th May house to house search was made 
in the village by the police, and the police 
remained there for several days making 
enquiries in both the cases, of assault on 
the police and of dacoity. The Petitioner 
heard stories of oppressive e>cts oottunitted 


early in June with some other persons, saw 
many of the women who were alleged to 
have been maltreated and other persons 
and took down notes of what he had been 
told. Leaving the village with the infor- 
mation he had obtained he delivered three 
speeches in three different places in 
which he is alleged to have made defa- 
matory statements with regard to the 
complainant. We are not now concerned 
with the third charge of which the Peti- 
tioner has been acquitted by the learned 
Sessions Judge. We have to deal with 
the first two charges only. I should first 
dispose of two questions of a preliminary 
nature. It was urged that the complaint 
is not sustainable because it was made at 
the instance and under the orders of the 
superior officer of the complainant and not 
of his own motion. I do not think there 
is any substance in this contention. If 
the comidainant has been defamed it is 
of no consequence that he complained 
under the orders of his superior officer in 
order to clear his charactei', although if 
left to himself lie might not have taken the 
trouble of prosecuting the offender. The 
second question lelates to the rejection of 
the. notes taken by the Petitioner of the 
statements made by the villagers which 
he sought to prove in the trial Court. 
The Sessions Judge on appeal admitted 
the notes of the statements of thos^^lS^- 
sons only who were called as wiitlestos'flt, 
the trial presumably as corroborative of 
their evidence but rejected the rest. In 
my opinion the Petitioner was entitled to 
prove the notes as evidence of his good 
faith and they were relevant on the ques- 
tion, although the persons who made the 
statements were not examined. I hold 
that the notes were wrongly rejected, but 
I do not think there should be an order 
for re-trial oa that ground as there are 
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sufficient materials on the record for de- 
ciding the question. ' 

The charges we have to deal with are 
these : — 

Firstly, that you, etc., etc., defamed 
the complainant by making and publishing 
the following imputations in your speech 
at a public meeting concerning the police 
force employed at diar Maniar, of which 
the complainant’ was a member and the 
principal officer ... to the effect 
that not to speak of the police only but 
the British Government themselves and 
the superior officers including from the 
District Magistrate down to the Daroga 
and Chowkidars were all beasts and f)igs in 
their conduct, intending to liariii, etc., 
etc. 

Secondly, that you, etc., etc., defamed 
the complainant by making . . the 

following imputation . . to the effect 

that the police force employed at C‘har 
Maniar had bitten off' the nipple of the 
breast of a woman and had bitten the 
cheek of a woman, etc.” 

I shall now deal with the questions 
raised as applicable only to the first 
charge. It is urged that the words are 
merely abusive and not defamatory. 
General words of abuse may not be de- 
famatory but I cannot hold that to speak 
of a person that he is a beast and a pig 
in his conduct is not defamatory. The 
i>ext plea is that the l^etitioncr did not 
utter the words set out in the charge but 
only spoke about the beastly oppression 
by the constables. There cannot, be any 
doubt that the words complained of as 
constituting the offence must be set out 
in the charge and proved before the ac- 
cused can be convicted. When there is 
a denial the evidence in support of the 
prosecution must be scrutinized. The 
notes of the speech were taken in long 
hand by P.* W. 6 who says the accused 


spoke fluently and he could not take 
down all that the accused said. In his 
notes, Ex. 7, the following words occur : 
” What oppression has been committed 
on women of 14 to 30 years, for which 
it is the duty of every one of us to extirpate 
the police like dogs, hogs and (illegible). 
Why the police only, the barbarous 
Brilish Governmcint itself from the 
highest officer the District Magistrate 
down to the Daroga, Duffadar and Chow- 
kidar all are beasts (illegible).” These 
words arc different from those set out in 
the charge. In bis dei>osition the wit- 
ness gives the words in Bengali whicli 
may be translated thus, ” We should 
try to exiiri)ate the j^olice with our 
heafrl’s blood like 'des]Mc*al)lp dogs, pigs 
and goats. Why the poljoe only,( the 
Daroga, INJagisirate, Duffadar, Chowkidar 
all behave like beasts and ]>igB.” These 
also are not the same words as in the 
charge. The other witnesses wlio 8i)eak 
about the woj’ds uttered by the I^etitioner 
are P. W. 7, P. W. 20, P. W, 21 and 
P. W. 22. I need not set out in de- 
tail what each witness says. It is suffi- 
cient to say tljat the words ascribed to 
the accused are differently stated by 
each witness and the ])etition of com- 
plaint also puts them differently. Tn this 
state of the evidence I cannot hold that 
it has been proved tlialr4iiK? accused spoke 
the words stated in the charge, and it 
vvoiuld not be correct to say that tlie 
words given in^lhe ditleroiit versions have 
tlie same meaning. When spoken words 
are alleged to have constituted the ofl'eiice, 
a very slight alteration of a word may 
give quite a different meaning to them. 
From the i)elition of complaint* and also 
the evidence of P. W. G it is clear that a 
distinction is made between the police ” 
and the superior officers, as Daroga 
and the Duffadar as well as Chowkidar. 
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This supports to some extent the j^a o£ 
the accused that what he said was in re- 
lation to the constables and not with re- 
ference to the snjierior ^officers. In my 
judgment the evidence does not substan- 
tiate this cliarge and it must therefore 
fail on that ground. The next point 
urged is that the words the accused is 
charged with are too general and cannot 
be defamatory of an individual such as 
the complainant. The ease of Eastwood 
V. Holmes (1) is cited in Bii[)port, where 
it was observed by Willes, J., that if a 
person w'rote all lawyers were thieves, no 
particular lawyer could sue him for libel. 
It seems to me that the words in the 
charge “ the British (Jovernment theni- 
sehes, and the superior officers including 
from the District Magistrate down to the 
Daroga and Chowkidars were all beasts, 
etc.” are too wide to admit of the con- 
struction that any particular police officer 
was defamed. 

The other questions raised apply equally 
to both the charges. The first ques- 
tion is whether the complainant was the 
person defamed or, in other words, whe- 
ther he is a ‘‘ person aggrieved ” by the 
offence as contemplated under sec. 198 of 
the Criminal Procedure Code, so as to 
entitle him to maintain the prosecution. 
This is what is stated in the petition of 
complaint : ‘‘ 'Rrat it appears therefore 
that in making the above charges Dr. 
Pratap Chan Ira Guha Boy has intended 
to harm the rejhitation of., the police and 
other high officials of the British Gov- 
ernment and the Government themselves. 

The allegations are being 

announced throughout the District 
and it is therefore necessary that their 
falsity should be proved in the most'effec- 
tive manner, via., by trial in Court of 
law, etc.” The learned Standing Counsel 
(I) 1 1?. & P. 847 asss). 


laiEMPEROR. 

relies on explanation 2 of sec. 499, 1. F. 
*C., as giving the complainant the right to 
maintain the prosecution. That expla- 
nation runs ae follows; — “It may 
amount to defamation to make an im- 
putation concerning a company or an as- 
sociation or collection of persons as such.” 
The contention seems to be that in this 
case there was defamation of the police 
force, i.c., a “ collection of persons a« 
such.” As far as I am aware those words 
in the explanation have not been judicially 
dealt with in any reported case? In my 
opinion those words mean that a collection 
of persons as such may be collectively de- 
famed in the same manner as a “ com- 
pany.” The general principles on whicJi 
a company may be said to have been de- 
famed w’ould therefore apply equally to 
the case where it is alleged that a “ col- 
lection of persons as such ” has been de- 
famed. Those general principles were 
formulated by Chief Baron Pollock in 
Metropolitan Saloon Omnibus Co. v. 
Hawkins (2), where he said : “It 
(a corporation) could not sue in res- 
pect of an ‘imputation of murder 
or incest, or adultery, because it 
could not commit those crimes. Nor could 
it sue in respect of a charge of corruption, 
for a corporation cannot be guilty of cor- 
ruption, although the individuals compos- 
ing it may.” This was adopted in Mayor, 
etc., of Manchester v. Witliama (Mr 
where it was laid down that a corporation 
may sue for a libel affecting property, not 
for one affecting personal reputation. 
Similarly, Lopez, L. J., said in South 
Hetton Coal Co. v. North Eastern News 
Association (4) : “A corporation mremn* 
pany could not sue in respect of a eburge 
of murder, or incest or adultery because it 

. (2) 4 fi. a N. 87 at p. 90 f i8(0). 

(3) [1891] I Q. B. 94, 

(4) [189*] I Q:B, 183,141. ‘ 
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cotild not commit those crimes. ^ Nor 
could it sue in respect of a charge of cor- 
ruption or of an assault because a corpora- 
tion cannot be guilty of corruption or of 
an assault although the individuals com- 
posing it may be.*’ Tjiese observations 
are quite apposite to the question before 
Us and in my opinion the police force as 
such cannot complain of any imputation 
as regards its* personal reputation because 
it cannot be guilty of beastly conduct, nor 
can the collective body be guilty of the 
offenco of biting oflf the nipple of the 
breast of a woman or of bitiiuj^ the cheek 
of a woman. The matter may be tested in 
nnother way. Siqipose soiriebody laid a 
complaint before a Magistrate in terms of 
the words of the charges in this case, would 
any JMagistrate issue proct'Ss against the 
police force as such or any member of the 
police force? 1 am sure no Magistrate 
would. In my judgmeni therefore the 
charges fail on the giound tliat they refer 
to the personal conduct only of a collection 
of persons as such. 

1 shall next deal witli the case of 
The King v. Osbdrne (5), on which 
the learned Standing Counsel relied 
strongly. I take the report of the case 
from 2 Swanston as it is fuller than the 
report in Bariiardistoii. The report runs 
as follows ; — “ The paper on which the in- 
formation was prayed, contained an ac- 
• count of a murder committed on a Jewish 
woman and child by certain Jews lately 
arrived from Portugal and living near 
Broad Street, because the child was be- 
gotten by a Christian, and the affidavits 
set fmih that several persons mentioned 
therein, who were recently arrived from 
Portugal, and lived in Broad Street, were 
attacked by 'multitudes in several parts of 
the City, barbarously treated and threa- 
tened with death, in case they were found 

C5) Is Bdm. iSSr ^ Swan. 50dn. 


» 3 


abroad any more. Strange showed muse 
against the information, and that it oould 
not be granted as for a libel, because it 
not appearing who the persons reflected 
upon are, no judgment can be given for 
the King, as in King v. Orme (6). 

per cur. Admitting an informa- 
tion for a libel may be improper, yet 
the j)ul)lication for this paper is deservedly 
punishable in an information for a mis- 
demeanoin*, and that of the highest kind ; 
such sort, of advertisements necessarily 
tending to raise tumults and disorders 
among the people, and inflame them with 
an universal spirit of barbarity against a 
whole body ol men, a>s if guilty of crimes 
scarce. f)raclical)|p, and totally incredible.” 
ft seems lo me (hat (hurt held in that 
case an iniorniation [‘or libel was im- 
pro})er luit it was granted for some 
other misdejneanoiir, as tending to raise 
tiiiiHills, etc. 1 do not tliink this case 
lielps the ju’osecution. Is'oi* dbes the case 
of Hex v. Willunns (7j, as in that case the 
imputation was against all the clergy in 
Llurliain and tlie libel was on every one of 
them. There is no imj)utation like that 
in the fnesent case. I may also refer to 
the ISiil Darpan cose tried by the 
.Supreme Court of Calcutta; cited in 
Mayne's Criminal Jjaw of India. There 
the words complained of were, “ I pre- 
sent the indigo planters’ mirrors to the 
indigo planters’ hands. . . Sir 

Barnes Peacock, C. J., is reported to 
have observigd on the words jised, “ This 
certainly appears to me to represent to 
the indigo planters that if they look into 
this paper, they would see a true repre- 
sentation each of himself.” The true rule 
appears to be that if a persdh complains 
that he has been defamed as a member of 
a class he must satisfy the Court that the 

(6) 1 Ld. Baym. 486. 

(7) 5 Barn, ft Aid. 6flS (tSll). 
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imputation is against him personally and nndet any of the exceptions to sec. 499, 


he is the person aimed at, before he can 
maintain a prosecution for defamation. 
Tn England the question as to how 
the words were understood by those to 
whom they were addressed, is a question 
for the jury if the .Tudge holds that there 
is a. primd facie case. Here when the 
case is not tried with the aid of a jury, 
the question mirst be decided by the Judge 
as a question of fact, and in deciding this 
question the following principle should be 
borne in mind : “All circumstances 
which were apparent to the by-standers at 
the time the words w'ere uttered should be 
put in evidence, so as to place the jury as 
much as possible in the ]x>sition of such 
by-standers, and then it is for the jury to 
say what meaning such words would fairly 
have conveyed to their minds. ’ Odgers on 
Libel and Slander, 5th Ed., )>. 111. We 
should not construe the words as we w’ould 
a document of title according to rules of 
construction of deeds, and specially when 
the w’ords spoken have not been proved 
with certainty, and we have to decide not 
merely whether the words axe defamatory 
but also whether the words refer to the 
complainant. Apply these principles and 
taking all circumstances into considera- 
tion, I am of opinion that the words com- 
plained of in the charges have not been 
proved to have bet*f'used with reference 
to each and every member of the pohee 
force and the complainant cannot there- 
fore be said. to be ‘a person aggrieved by 
the offence complained of. In my opinion 
the charges are not sustainable against 
the Petitioner at the instance of the com- 
plainant. 

In my of&nion this is sufficient to dis- 
pose of the Rule, but as the matter must 
be placed before another Judge on account 
of our difference of opinion I must record 
my judgment as to whether the case falls 


1. P. C., assuming that the complaint is 
otherwise sustainable. As regards the 
first exception, i.c., the plea of truth, I 
agree with the learned Sessions Judge 
when he says that where the defamation 
imputes a crime to the complainant and 
the accused pleads justification there must 
be the same strictness of proof as on a 
Irial for such crime. But' in this case 
no crime was imputed to the com- 
plainant himself and the persons against 
whom the allegations were *made, 
were not i^efore the Court. In this case 
no Court would be justified in pronounc- 
ing an opinion that the allegations against 
persons not before it, were true without 
giving an opportunity to tlio.se persons to 
be heard. T pointed tliis out to the 
Icaimed Counsel for the I’etitioner when 
lie w'as submitting that the allegations 
wore true. All that the accused could 
establish in Ihe present ca,se was that 
there was primd facie evidence as to the 
truth of the allegations and which the ac- 
cused might reasonably believe to be true 
or, in other words', his good faith. It is 
contended on behalf of the Crown that the 
T’etitioner cannot urge the plea of good 
faith, because he says ho spoke only about 
the conduct of the constables and all that 
he heard was about the conduct of the 
constables. If his plea that he spoke only 
about the constaliles is not accepted, the* 
plea of good faith on his own statement is 
not maintainable. I do not think this 
contention can be accepted, as it seems to 
me not proper that one part of the state- 
ment of the Petitioner should be rejected 
and the other part used as an admissioa 
of guilt. In one portion of his argument 
the learned Standing Counsel said that 
although the members of the police force 
were fluctuating, the imputations might 
be held to be on the iD 0 ii 4 >lainaiit because 
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the men were under his control and^ he 
was at the place all along. If that be so, 
the Petitioner may establish liis good 
faith by giving evidence with reference to 
the conduct of the constables. It was 
however not argued qp behalf of the 
Crown that the Petitioner had no reason- 
able cause for believing the statements he 
had heard in the village and that he has 
not succeeded in establishing his good 
faith on that ground. But as the learned 
Sessions Judge came to a different 
conclusion I think it right to record my 
opinion on the question. Tt appears to 
me that on the finding of the Sessions 
Judge himself some acts of oppression 
were committed there. Dealing with the 
matter of Gaizuddi who was alleged to 
have been beaten with the result that he 
died, the learned Judge observes, “ Moulvi 
A. Quadery has stated in his deposition 
that althouglj he found no marks of injury 
on the man and most of tlie |)Cople there 
said that the man iiad epilepsy, some ])eo- 
ple also were saying at tlie time that (4ai- 
zuddi had been beaten by constables. I am 
therefore inclined to hold Unit there was 
some kind of rough handling on iiiin.” 

This witness was the Deputy Superin- 
tendent of .Police and he saw the man 
when he was in a dying condition. He 
also deposed that Deputy Magistrate, Babu 
Mani Mohan Ghose, P. W. 14, who was 
there also heard about this at the time. 
It is regrettable that none of these officers 
made any enquiry at that time about the 
allegations, which might have enabled 
them to find out the truth at once. The 
Sessions Judge further held that there 
might have been some rough handling, such 
as, catching hold of women's hands, pull- 
ing at theft: c]otl\, etc. I cannot agree 
with the Deputy Magistrate, P. W. 14 
above named, that pulling women by the 
triring away their cloth, making 


women naked, prodding them with guns, 
could be legally justified. It is not neces- 
sary for the purpose of this case to ex- 
amine the evidence regarding the various 
cases dealt with by the Sessions Judge. 
But I think it would be right to refer to 
some of the cases. One Fuljan Bibi came 
into Court and deposed amongst other 
things that the nipple of her breast was 
bitten off. She was not asked whether she 
was willing to submit to an examination 
of her person, but was disbelieved because 
another witness who went to the village 
to make enqniiies stated that the name 
of another woman was given to that wit- 
ness as liaving been so maltreated. I do not 
think this to be satisfactory. The case of 
one Jlajii Bibi also deserves notice. She 
complained that she Jiud been raped. It 
was alleged that there was an eye wit- 
ness, a boy of about JG years named Noai. 
Jsoai w\as examined by the Deputy Magis- 
trate several times, a rather unusual pro- 
cedure. The inatler was adjourned for 
the identification of the man. The De- 
puty JMagistrate P. VV. 14 says, “ Xoai 
witness idejitified constable Mir Ahmed 
Ali as the ravisher. The constable was 
mixed up with JO others. ’ After this 
identification the case was dismissed. In 
this case I think either the constable 
should have been t ried for the offence al- 
leged or the womaTTTor bringing a false 
charge against an ijinocent man. But 
as I have said it is immaterial for the pre- 
sent case vrfietlier the stories were true 
or false. In my opinion, however, the 
Petitioner had reasonable grounds for be- 
lieving in the truth of the allegations made 
to him having regard to all ^ the circum- 
stances and as it is also not argued on be- 
half of the Crown that there were no rea- 
sonable grounds for the Petitioner's be- 
lief, I hold that the case comes under the 
ninth exception of see. 499, I, P. C., ol- 
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though the language of the Petitioner is 
otherwise objectioiiable. On all these 
grounds I would malce the Buie absolute 
and acquit the accused of the charges. 
I do not think it necessary to refer to 
some other points urged by the Peti- 
tioner’s Counsel as in my opinion they 
fall within one or other of the questions 
I have dealt with. 

Messrs. S. N. Haider, B. K. C'howdhury 
and D. N. Sen with Babus Suresh Chan- 
dra Taluqdar, Ashitaranjan Ghosh, Bhu- 
dar Haidar, Manmatha Nath Roy (Jr.) 
and D. N. Bhaitacharjec for the Peti- 
tioner. 

Mr. B. L. Mitter, Standing Counsel, 
for the Crown. 

The Judgment of the Court was as 
follows ; — 

Buckland, J. — The Petitioner in this 
case has been tried and convicted by the 
Siib-l)ivisional Magistrate of Paridpur on 
three charges of defamation and W8« sen- 
tenced under sec. 500, 1. .P. C., to 1 year’s 
simple imprisonment, these sentences to 
run concurrently. 

On appeal to the Sessions Judge of 
Earidpur his conviction on the 3rd charge 
was set atiide and the sentences were re- 
duced to 6 months’ simple imprison- 
ment on each of the two charges on which 
the conviction upheld, these sen- 
tences also to run concurrently. 

He has obtained a rule from this Court 
calling upon the District Magistrate and 
the complainant to show cause why. the 
conviction and the sentence passed upon 
him should not be set aside or such other 
orders passed as to this Court may seem 
fit. 

The rule came on for hearing before my 
learned brothers Newbould and B., B. 
Ohose, JJ., who are equally divided in 
case with the opinion nf 


the leaiimed Judges has been laid before 
me under sec. 429, Cr. P. C. 

The charges in respect of which the 
I’etitioner’s conviction has been upheld by 
the Sessions Judge are as follows : 

Firstly. — That j;ou on or about the I3th 
day of June 1923 at Berhamganj .P. R. 
Sibchar. defamed the complainant by 
making and publishing the following im- 
putation in your speech at a public meet- 
ing concerning the police force employed 
ill (.'har Manair of which the complainant 
was a member and the principal' officer 
in charge of the investigation to the effect 
that not to speak of the police only but 
the British Government themselves and 
(he superior officers including from the 
District Magistrate down to the Daroga 
and Chowkidars were all beasts and pigs 
in their conduct, intending to harm and 
knowing and having reason to believe that 
it would harm the reputation of the said 
complainant and the police force employ- 
ed at Char Manair, and that you thereby 
committed an offence punishable under 
sec. 500, T. J’ C., and within my cogni- 
zance. 

Secondly . — That you on or about the 
17th day of June 1923, at Paridpur P. S. 
Kotwali, defamed the complainant by 
making and publishing in your speech at 
a public meeting the following imputa- 
tion concerning the police force employed 
at Char Maniar of which the complainant 
was a member and the principal officer in 
charge of the investigation to the effect 
that the police force employed at Char 
Manair had bitten off the nipple of ® 
breast of a woman and had bitten the cheek 
of a woman nine months pregnant intend- 
ing to harm and knowing and having 
reason to believe that such imputation 
will harm the reputation of the compli- 
ant and the ptdice employed at.) Ohar 
Maniar and th^ ysou thereby ^einatt^ed 
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an offence punishable under sec. 500,^1. 
P. C., and within my cognizance. * « 

It has been submitted on behalf of the 
Petitioner that these charges are defec- 
tive. 

Under sec. 499, I. P. C., whoever by 
words. . . . makes dr publishes any 

imputation concerning any person, in- 
tending to harm or knowing or having 
reason to beliove that such imputation 
will harm the reputation of such person 
is said to defame that person. 

The {jersou concerning whom the im- 
putation is made, whom it is intended io 
harm in his reimtatiori. and who in conse- 
quence is defamed is the same through- 
out. 

There is confusion in these charges })et- 
ween the complainant and the |x>lice 
force at Char Maniar in relation to the 
various ingredients of tlie charge. 

It is charged that the cumj)lainant was 
defamed by imputations made concern- 
ing the ]x)lice force at Char Maniar, and 
that the reputation intended to be harm- 
ed was that of the complainant and the 
police force. 

It is obvious that charges so framed 
do not conform to the requirements of 
the definition. 

The defects seem to have originated in 
a failure to appreciate Exp. ii to the sec- 
tion and the principles a])plicable when 
the wwds making the imputation ap- 
pear to be general ex]>ressions but the 
complaint is that thev are dii’ected against 
a particular individual. 

.The explanation in my opinion is in- 
tended to include a company or an asso- 
ciation or collection of pei’sons as siudi 
within the word “ person’* as used iii 
the definition so that the latter should 
not be limited to individuals 

In a case in which the explanation ia 
properly cq^lled into use the identity of 


the com[)aiiy or association or collection 
of persons must be maintained through- 
out with reference to the imputation 
said to have been made concerning them 
as such with the intention of harming 
their reputation so that thereby they are 
defamed. An imputation coiK'.erning a 
company or association of persons as 
such — and the last two words of the ex- 
planation are most material to its correct 
application — cannot hy virtue of this ex- 
planation justify a charge of defaming an 
individual, ami a charge cannot combine 
the explanation with the definition (or 
such a purpose. Nor does it carry the 
matter any further to state as has been 
done by the charges in this ease that the 
complainant was a member of tlie ix)lice 
force at Char Maniar. 

These charges seem to have assumed 
that the jiolice force at Char Maniar is 
an association or collection of persons 
such as the explanation conlempla.tes. 
but without expressing any definite opi- 
nion on the ix>int, as it does not directly 
arise, I have considerable doubt whether 
such a view^ is correct. Ahlridqc v. Bar- 
row (8) which is some authority on the 
ixiint was a civil suit but that w^ould not 
appear to affect tlie principle (jnde the 
observations of Fletcher Moulton, Ij. J., 
in Jones v. E, Hulton d; Co. (9j. 

In thiy case the Peti tioner is charged 
with having defamed an individual. The 
imputations in the charges arc general ex- 
pressions assuming* thai^they concern the 
complainant. *This would apj^ear to be 
the case notwithstanding tlie reference in 
the first to the Distiict Magistrate and 
the Laroga, because neither of these 
officers, who are capable of identification, 
if the invet^tigation referred to in the 

i8) I. h. E. 34 Cal. 062 ; 8. c. li 0. W, N.680 
(1907). 

(9) [IU09J 2 K. B, 444 at p. 400. 
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charge is specified, which has not been 
done, is the complainant in the case. As 
regards the second charge though no one 
is referred to by name or by reference to 
his office in the imputations charged, the 
nature of the imputations is indicative, of 
the fact that an individual may be meant. 

It may be that the general nature of 
the imputations has led to the confusioJi 
in the charges. There is no nccessitv for 
that to have occurred. 

The cardinal rule is that the offence 
consists in using language which others 
knowing the circumstances would reason- 
ably think to be defamatory of the per- 
son complaining of and injured by it 
[Per Lord Loreburn, L, C. , in E. Hulton 
dl; Co. V. Jones (10)] Lord Shaw of 
Dumferline in his speech cited Bourke v. 
Warren (11) in which Abbott C. .1., 
said “ The question for your consi- 
deratfon is wdiether you think the libel 
designates the Plaintiff in such a way as to 
let those who knew him understand that 
he was the person meant. It is not neces- 
sary that all the wnrld should understand 
the libel : it is sufficient if those who 
know the Plaintiff can make out that he 
is the person meant.” 

Following upon the rule so laid down it 
becomes a matter of comparative indiffer- 
ence whether the words are general or 
refer to a specific individual, but lest 
this be taken too literally I should ex- 
plain that it may be that an individual is 
as much defamed by words apparently 
only of TOore general application as by 
words referring to him by name. The 
test is that formula, Ted by the teamed 
.fudges whose observations I have quoted. 

A very good instance of a case where 
defamatory matter may appealr only to 

(10) [leio] A. 0. 20. 

(11) 2 0. * P. 307 (1826). 


apply to a class of individuals yet, if the 
descriptions in such matter are capable of 
being, by innuendo, shown to be direct- 
ly applicable to any one individual of that 
class an action may be maintained by 
such individual in respect of the publica- 
tion of such nratter, is to be found in Le 
Farm v. Malcolmson (12). The defama- 
tory matter is too long to be reproduced 
here seriatim; all that I, need quote are a 
passage from the judgment of Lord Cot- 
tenham L. C. : — ‘‘ If a party can pub- 
lish a libel so framed as to describe indi- 
viduals, though not naming them, and 
not specifically describing them by any 
express form of words, but still so des- 
ciibing them that it is known who they 
are, as the jurors have found it to be 
here, and if those who must be acquaint- 
ed with the circumstances connected with 
the party desaibed may also come to the 
same conclusion, and may have no doubt 
that the writer of the libel intended to 
mean those individuals, it would be 
opening a very wide door to defamation, 
if parties suffej’ing all the inconveni- 
ence of being libelled were not permitted 
to h8v,e that protection which the law 
affqfrds. If they are so diescnbed that 
they are known to all their neighbours 
as being the parties alluded to; and if 
they are able to prove to the satisfaction 
of a jury that the party writing the libel 
did intend to allude to them, it would 
be unfortunate to find the law in a state 
w'hich would prevent the party being 
protected against such libels;” 

and the following passage which is to 
he found in the judgment of Lord Camp- 
bell 

” The first objection which has been 
relied on by the counsel for the Plaintiff 
in error, who certainly has argued the 

(12) I H. L, 0. 687 (isifl). 
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case with his usual abilitv, and has 

• 

brought forward all the arguments that 
learninc: and talent could supply ; the 
first objeclion is that Ihis libel applies to 
a class of persons, and that therefore an 
individual cannot apply if, f i liiinself. 

Now I am of opinion that that is con- 
trary to all reason, and i.s not supported 
by any authority. It may well happen 
that the singular nuinhev i^ iiwd ; and 
where a class is descrihed, it may very 
w'ftll be that the slander refers to a ])arti- 
cular individual. That is a matter of 
which evidence is to ho laid before the 
jury, and the jurors are to dideiinine whe- 
ther, when a class is referred to, the indi- 
vidual who complains that the slander 
applied to him is, in point of fact, justi- 
fied in making such complaint. That is 
clearly a reasonable imneiple, because 
whether a man is called by one name, or 
w’hether he is called by another, or 
whether he is descrihed by a pretended 
description of a class to which he is know'u 
to belong, if those who look on, know 
well who is aimed at, the very same in- 
jm’y is inflicted, the very same thing is 
in fact done as w^ould be done if his name 
and Clnistian name were ten times re- 
peated ” 

The confusion of ideas which these 
charges disclose makes it impossible for 
a proper trial to be held. 'J’o give but 
one linstonce — the question of the rele- 
vancy of evidence will be approached from 
“a different stand-point if fho charges 
stand as drawn or if they are drawn as 
they should he in accordance with the 
principles applicable to the case. I may 
even go so far as to say that there has 
been no trial at all of tlie Petitioner for 
having defanied the complainant, for a 
trial on these charges cannot be said to 
Ivave been such a trial, 
lii the circumstances the evidence and 


the merits generally liave not been gone 
into. As I appreciate the situation there 
should be a new trial upon charges pro- 
perly drawn, and in that view I ought 
to express no ojunion on Ihe merits even 
had they been fully argued. The ques- 
tion is as to the form the final order should 
take, as to which I have now heard 
learned counsel for the parties. 

The order will be that the conviction 
and sentences by the Sessions .Judge, 
Faridpnr, he set aside and I direct that the 
case be retried by the District Magistrate. 
Faridpnr, or by .such Sul>ordinate Magis- 
trate to whom he may assign the case, 
other than Bahu A. B. Bose, Sub-Divi- 
sional Magistrate of Faridpnr, before 
whom the previous trial was held. 

D. N. S. 

S. 0. M. 

PRiVY COUNCIL. 

[Appeal from Bengal.] 

Lord Sumseb. ] Wjluam 

Sir John Edub. Gr uiam. 

Sir LAWBB^oB Jbnkins. Appellant, 

1921, t». 

Hoard, 28, October. Krishna Cuan- 

dudgment, dra Dey, 

21, November. J Respondent. 

Specific Relief Act (I sece IG^ 

Contract j part of^ v^hich cannot he sped fi call per- 
formed^ Specific performance as to rest when can 
he decreed, \ehen part not negligible - Court, if 
may make new i^ntract for parties - Costs, when 
defence without merit, allowed. 

Secs. 14 to 17 of the Specific Relief Act 
taken together constitute a complete Code 
within the terms of tchich relief by way 
of specific performance dealt with therein 
must be brought, if it is to be granted at 
all. Although a>ssistancc may be derived 
from a consideration of cases upon this 
branch of English jurisprudence, the 
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lanQuaije of the section must ultimutchj 
prevail. 

Before a Court ca)t exercise the power 
given hy sec. 16 (in a case where it is not 
proved that the part of the contract left 
unperformed bore only a small proportion 
in value to ihc whole within sec. 14 and 
that the purchaser had declined to accept 
relief on the terms of sec. 15) it must 
have so)nc material tending to establish 
that (1) tahen b\j itself there was a par/ 
of the contract which could and ought to 
be specifU-ally performed and (2) ichich 
stood on a separate and independent foot- 
ing. It cannot apply the section on a 
mere surmise that, if opportunity were 
given for further inquiry, such material 
might be forlheoming and possibly might 
he found to be sufficient. Further the 
words of the section do not authorise the 
Court to take action otherwise than judi- 
cially and in particular do not permit it to 
make for the parties or to enforce upon 
(hem a contract which in substance they 
have not already made themselves. The 
words exclude a new bargain that cannot 
be said to be contained in the old one. 

The successful Appellant was deprived 
of his costs, his defence having been 

sinyutnrly devoid of merit.*' 

This wan an a.})j>eal (No. of 1923) 
from a decree, dated the 26th March 1923, 
of the Hi^^h Coifrf at Calcutta, which re- 
versed a decree, dated the 27th Novem- 
ber 1920, of the Subordinate Judge of the 
3:’d ('oiirt*at Ali]>ur. e 

By an agreement in writing, dated ilw 
15th September 1919 and made between 
the Appellant of the one part, and the 
Respondent of the other part, the Appel- 
lant agreed to sell and the Respondent 
agreed to purchase certain property in 
Tollygimj f<jr Rs. 1,53,000. The proi>erty 
was described in the schedule to the said 
agreement under two headings, A and B, 


^lie one as containing 11 bighas 13 
cottahs, and the other (plot B) 11 bighas 
4 cottahs and 2 chittacks. 

The agreement provided for completion 
within 14 days in order that it might be 
disjx)sed of bef<i^e the Puja holidays, and 
that time should be of the essence of the 
contract. 

The title deeds to the ^said properties 
were delivered to the Respondent’s solici- 
tors, who then discovered tluii, the property 
comprised in plot B belonged to the A]>- 
l>ellant's wife, that the Ap]>eirani had 
entered into the agreement without her 
knowledge or consent, and was unable to 
give a good title to plot B. 

The sale accordingly was not completed 
within the time specified, and the Api>el- 
Ia»\t gave notice to the Res|)ondent that 
the coiitnict was cancelled. 

On the 10th November 1919 the Res- 
pondent filed a suit for s])ecific ]>erforin- 
ance and in the alternative for damages 
for breach of contract. 

The Siil^ordinate Judge offered the 
IMaintid* a decree for conveyance of plot 
A under the terms of the sec. 15 of the 
S])ecitic Relief Act, 1H77 ; this offer was 
reffised, and, no evidence of damage being 
adduced, he dismissed the suit without 
costs. 

On apjyeil the High Court (('. C. Ghose 
and Panton, JJ.) were of opinion that, 
although the case did not come within the 
purview of secs. 14 and 15 of the Specific 
Relief Act, it did come within the purview 
of sec. 11) since the contract though nomi- 
nally one was really divisible and that on 
general equitable grounds the Appellant 
ought to 1)6 held liable. Tliey accord- 
ingly held that the Res]X)ndent was en- 
titled to specific j>erformance of the agree- 
ment to the extent of the Appellant’s in- 
terest in plot A with a proportionate 
abatement of the purchitse price with re- 
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.s})ect to plot li and tliev remitted tjje 
case for the assessment of siicli abatement. 

Mcfisrs, A. M. Dunne, K. (\ and Bryan 
Fairer for the .'\i)pellanl ie.r parte). 

• 

Their LorxDSHips’ Judgment vvaa deli- 
vered bv 

Lord Sumnkr. — This was a purchaser’s 
suit to enforce under tlie Specific lielief 
Act, 1877, a contract lor tlie sale of two 
plots of land for one siiin of i’ls. 1,53, UUO 
in Ihe^ Tolly^nmj l)istii(‘t of (’alcutta. 
The contract required the vendor to make 
out a marketable title and, in case of failure 
to do so, bound him to refund the deposit 
on demand. It also siiiiulated that, in 
case of any deficiency in the area or 
(juantily of laud, no compensation sliouhl 
be payable by the vendor on actual 
measurement. There was no general 
condition cither providing for compensa- 
tion or excluding it. Ilie vendor proved 
to he unable to make a title to the second 
plot ami the trial Judge, having olfered 
the riaintifl' a decree for the conveyance 
of the other plot on the terms of sec. 15, 
which offer was refused, dismissed the suit 
without costs. On the issue of damages 
for breach of the contract no evidence of 
material damage was given. 

On appeal the High C’oiirt, considering 
that the case fell within the terms of sec. 
1(), allowed the appeal but, having before 
them no evidence of the value or character 
of the plots beyond the jiarticulars given 
in tlie contract, remitted the case to the 
trial Judge, in order that he might take 
evidence and assess the abatement of price 
to be allowed in respect of thej’ailure to 
make title to .one of the plots. 

Secs. 14 to 17, inclusive, of the Specific 
Belief Act, 1877, are both positive and 
negative in their form. Taken together 


they constitute a complete C'ode, within 
the terms of which relief of the character 
in question must be brought, if it is lo be 
granted at all. Although assistance may 
be derived from a consideiation of cases 
Uf)on this branch of Ejiglisli jurisprudence, 
tlie language of the sections must ulti- 
mately prevail. 

Sec. 17 prescribes that there shall be 
no grant of sj:x"citic performance except in 
cases coming witliin one or other of the 
three i)revious sections. It was not iirov- 
ed that tlie part of the contract which was 
left unperformed bore only a small pro- 
fH>rtion in value to tlie wliole witliin sec. 
14, and tia pureliaser ha.(l declined to 
accept relief on the terms of sec. 15. 
Accordingly, scr. 10 (which appears to be 
novel in th(‘ width of the po\vt*r which it 
conters) afforded the only gi’ound on 
which the (\)nrt could help him. To 
make this section applicable it 1uid to be 
shown that there was a jiari of the con- 
tract, to wit, that relating to plot J3 
which (n) taken bv itself could and 
ought to he s])ecific! v pc I'formed,'' and 
(6) “ sUK>d on a separate and independent 
looting ” Jrom the other part of tlie con- 
tract, which admittedly could n»l he ])cr- 
formed. 

ITieir Ijordsliips tlj^ik (1) that before a 
('ourt can exercise (he po\vt*r gi\en by 
sec. ]G it must have before it a^ime 
material tending to establish these pro- 
positions, am? cannot apply the section on 
a mere surmise that, if opixirtuiiity were 
given for fuither enquiry, such material 
might be fortluximing and possibly might 
be found to be sufficient ; and (Jjl) that tlie 
words of tlie section, wide as they are, do 
not authorise the Court to take action 
otherwise than judicially, and in particular 
do not permit it to moke for the parties 
or to enforce iifion them a contract, wliiclt 
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in Bubstance they have not already made 
for themselves. 

When the whole contract is enforced in 
one way or another, as to the greater part 
by the reniedy of specific performance 
and as to a small residue by compensation, 
it is not necessarily making a new contract 
to select from among the remedies, which 
the Court can grant, one for the major 
and another for the minor part of the con- 
tract. For this jurisdiction sec. 14 speci- 
fically provides and sec. 17 forbids any 
extension beyond it. Hence sec. 1C, bollt 
because it must lie something not covered 
by sec. 14 and because no Court can act 
unjndicially witliout either statutory war- 
rant or consensual authority, must be 
limited and the. expression “ stands on a 
separate and indej-yendeiit f<X)ling ” points 
to a limitatbn, which would exclude any 
new bargain, that cannot be said to be 
contained in the old one. 

In the present case the contract states 
that the plots are in the same District, 
are of about the same area, are both 
equipped with tanks but otherwise arc 
without specific description, and are both 
so delimited that they can he said to be 
bounded by such and such roads or pro- 
perties on' the north, soutli, east and west. 
The price, however, is a price for both 
together and, in descril)ing the steps to be 
taken as to making title, grant! na an 
assurance, and receiving rents and pro- 
fits, both plots are dealt with together as a 
whole, aaid • there *is nothings by which to 
separate them or to place one on a footing 
independent of the other. In fact, if it 
were not for the statement of their areas, 
which are cautiously stated not tp be 
gnaranteed, and of their boundaries and 
locality, no separate and independent 
footing could be suggested or alleged to 
distinguish either from the other. It may 
be that in the estimation of the parties 


Dhy. 

at^tlie time of the agreement one was 
more valuable than the other, bigha for 
higha, or one was made more valuable 
than it would otherwise have been by the 
simultnnoous ac<iuisition of the other, 
apart from their «.respective areas. No- 
Ihing is stated about Ihe quality or 
amenities of Ihe land. It may be that, 
hccairse both w'ere sold together, the total 
price was less than tlie aggregate prices 
would have been, if both had been sold 
apart. To call the parties to give further 
evidence now is to try to make thefii agree 
on a new price, subject to settlement by 
the trial Judge, if they differ; it is, in 
fact, (o impose on them an arbitration, 
to which they have not submitted. To 
resort io expert, evidence is to inquire 
what, they ought to have agreed upon, 
though the fact is tliat, left to themselves, 
they did not choo,sc to do .so. To remand 
the case to the trial Judge is to delegate to 
him a. discretionary decision, which rested 
with the High Court itself in .the view 
which it took of the ajjpc.'il. Their Lord- 
ships are, tlwefore, of opinion that the 
judgment of the High Court cannot stand 
and that the judgment dismissing the suit 
should bo restored. 

The trial Judge gave the successful De- 
fendant no costs. The defence was 
singularly devoid of merit. The vendor, 
a harrister-at-Iaw, owned only one of the 
two plots, which he agreed to sell, the 
other, as he must have known, belonging 
to his wife, aiid the assurance, which he 
subsequently gave upon a requisition on 
title, that his wife would concur, was 
somehow falsified. He then set up an 
affirmative defence, that time W'as of the 
essence of the contract, which failed at 
the trial and has since been abandoned. 
Their Lordships accordingly think |bat 
there ought to be no costs now on either 
side, either of the appeal or df the pro- 
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ceedings in the Courts below, and |they 
will humbly advise His Majesty to Uie 
above effect. 

Solicitors : Messrs. Watkins Hunter 
for the Appellant. 

G. D. M. 


CCiVIL EEVISIONAl JURtSDICTIOM J 
Ref. No. 9 of 1921. 


Chattkrji a, J. 
C. 0. Guos®, J. 
0DUI^C% J. 

1925, 

Hoard, 25, May. 
Judgment, 

9, J une. 


L abilla Coal C’om- 
P'NV, Appc’lant, 

V, 

The 0oMMI^SIONE^ of 

IvCOMK-TAX, BeKOAI-, 
Respondent. 


hidian Income T'ax aIcI (XI of 191::*), sec. JO {2) 
{vui} — Itoad and public works cessy if should he 
deducted from profits of colliery for assessment of 
income-tax ^ Colliery y if a premises^ CesSy if a 
** local rafeJ^ 


In determining the assessable income 
of a oollierj^ under the Indian Income Ta,v 
Act, cess ‘paid on account of the colliery 
shall be deducted as “ local rale” as it 
is paid for the use of ‘the colliery, which 
is a premises within the meaning of sec. 
10 (2) (viii) of the said .Act. 

This was a Reference under sec. 60 (S) 
of the Income Tax Act, XI of 1922, from 
the Commissioner of Income-tax, Ben- 
gal (Mr. W. D. R. Prentice), dated the 
8rd November 1924. 

The facts are these ; Wlien the Isabella 
Coal Company was assessed in Calcutta to 
income-tax a claim by the Company to 
be allowed to deduct the amount paid on 
account of road and public woi’ks cess in 
computing the profits and gains assess- 
able to income-tax was rejected. The 
Company appealed to the Assistant Com- 
mi^oner of Income-tax, Calcutta, claim- 
ing, among other things, that under sec. 


10 (.2) (viii) of the Income Tax Act, 
allowance should be made for the amounts 
paid as road and public works cess as 
these cesses were “ local rates.” This 
claim was rejected by the Assistant Com- 
missioner of Income-tax, Calcutta, on the 
basis of the decisioji by tlie Patna High 
Court in the case of K. M. Selected Coal 
Company of Manbhum (:}). Tlie Com- 
pany has now applied for a Reference to 
the High Coiu-t of the ” point of law— 
whether road and public works cess is a 

Iwul rate within the meaning of cl. 
(viii) of sec. 10 (2) of the Income Tax 
Act, XI of 1922.” 

The (pieslions of law referred for deci- 
sion are as follows : — 

(i) Should an allowance be made to 
the Isabella Coal t'ompauy under sec, 10 
(2) (viii) in respect of the amount paid by 
it on account of road and i)ublic works 
cess on tlie ground that these sums were 
paid on account of ‘‘ local rates ” in res- 
pect of premises used for the purposes of 
the business? 

(n) Should an allowance he made to 
the Isabella (.^al Company under sec. 10 
(2) (ix) in respect of the amount paid by 
it on account of road and public works 
cess on the ground that it is an* expendi- 
ture iticurred solely for the purfiosc of 
earning such profits and gains? 

The Commissioner of Income-tax ex- 
pre.s8ed Iiis opinion on the two points in 
the negative. 

Mr. N. N. 'Sircar (with Mr'. U. N. Sen 
Gupta) argued on behalf of the Coal 
Company that there are two questions 
(i; Whether road cess is a local rate and 
(2) whether cess payable in Tespect of 
collieiy is a local rate paid for the use of 
the premises within the meaning of sec. 


(8) I. Ii. B. 8 Put. 296 (1923), 
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10 (2) of Income Act of 1922. 
It is a l(x^al rate. [Referred to Surno- 
moyce Dcbec v. Purresh Narain Roii 
(4).] The cess was paid for the use 
of premises within the meanin^r of se.c. 
10 (2) (viii). A colliery is a premises. 

The ordinary notion of }>rcmises is no 
guide. It is a premises from legal point 
of view. [Secs. 5, (5, 72 of the Cans Act 
(Act IX, li. ( 1 ., of 1880).] Even in tlie 
case of mines althougli the amount of cess 
may be determined on the profits as pro- 
vided in sec. 72, the liability arises 
because it is immoveable j)ro])erty — sec. 
6 of the fess Act. It is paid for the use 
of the premises. proper use of a 

colliery is to cut and to take coal out of it. 
That is the only mode of its enjoyment. 
[Cited Mohe^sh Narain v. Nowbat Palhak 
(I).] 

The Advocaic-Ccncral , Mr. S. Pi. Das 
[with Mr. y. /!/. Pose (.sy.)] for the 
Commissioiior of rncoiiie-tax argued that 
under the Cess Act. mines were to be 
assessed like a business on the net annual 
profits. The cess did not come under 
sec, 10 {2) [ix) of the Income Tax Act as 
it was not an expenditure incurred solely 
for the purjiose of earning such jirofits. 

I 

The .Ji uoMENT oE Tiiii Court was as 
follows : — 

(IHATTERJEA tlTITv.'. C. (iHOSE, JJ.— 
Tins is a Keference iiadeT sec. 6G {2) of 
the Income Tax Act, XI of 1922. 

The a^essee, the Isabella Coal Com- 
pany, paid road and ])ublic works cess in 
respect of their coal mine, and claimed 
a deduction of the amount paid by them 
as cessesj in computation of*tlie income- 
tax under els. (viii) and (ix) of sec. 10 (2) 

(I) I. L. II. 3? Cal. 887 at pp. 849, 862 
(1906). 

(4) I. L R. 4 Cal. 676 at p. 580 (»878) 


JUNER OF Income-tax, Bengal. 

of ^he Income Tax Act, XI of 1922, and 
t^ie question referred to us is whether 
the sums paid by them as cesses sliould 
be deducted under els. iviii) and (ix) of 
sec. 10 (2) of the Act. 

Sec. 10 (I) lays down that the “ tax 
shall he payable by an assessee under 
the liead ‘ Business ’ in respect of the 
profits or gains of any hnsiness carried 
on by liim.” (2) Such profits or gains 
shall be computed after making the fol- 
lowing allowances, namely: — (Omitting 
the other clauses). ^ 

(viU) Any sum paid on account of land 
revenue, local rates or municipal taxes in 
resjH'ct of such part of the premises as 
is used for the purposes of the business ; 

(ir) any expenditure (not being in the 
nature of capital expenditure) incurred 
solely for the purpose of earning such pro- 
fits or gains. 

It is not, and cannot be, disputcnl that 
road cess and j)ublic w^orks cess are “ local 
rates.’* Tlie (piestion is whether they 
are local rates in res)>ecl of such part 
of the premises a?; is used for the purpoBc^s 
of the business.” 

Tlie first point therefore is whether a 
0(3al mine conies within the expression 

premises.” The word ” promises ” is 
not diefined in the Act. It is used with 
reference to buildings, but it is also used 
with reference to land, and there is no- 
thing to show that in law the expression 
is restricted to buildings. We think that 
the expression is wude enough to cover a 
coal mine. 

The next question is wliether the coal 
mine is ” used for the purpose of the busi- 
ness.” The assessee is a Coal Company. 
They raise and sell coal. It is contended 
however that so far as the coal taken out, 
in respect of which the cess is levied, is con- 
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cerned, it is not used for the purposed of 
the business as “ use does not contem- 
plate the destruction of the thing itself. 
But having regard to the nature of the 
property (a coal mine), the cutting and 
taking away coal is using jihe premises for 
the purposes of the business. In the 
case of mining properties the only mode 
in which they may be profitably used is 
to take from them valuable ores,” and the 
” taking of ore from the mine is rather the 
use than the destruction of the estate.” See 
Molfiesh Na<raw v. Nowbat Pathak (1). 
Cesses paid by the Company therefore are 
paid in respect of the premises and for 
the purposes of the coal business. Sec. 5 
of the Cess Act (Act IX of 1880, B. C.) 
lays down that all immoveable property 
(except as otherwise in secs. 2 and 8 pro- 
vided) shall be liable to the payment of a 
road and public works cess. Sec. 6 pro- 
vides that ” the road cess and the public 
works cess shall be assessed on the annual 
value of lands and on the annual net pro- 
fits from mines, quarries, tramways, 
railways and other immoveable property 
ascertained respectively as in this Act 
prescribed.” Cesses therefore are pay- 
able in respect of all immoveable property, 
and among others, mines. 

The learned Advocate-General however 
contends that a distinction has been 
drawn in sec. 6 of the Cess Act (IX of 
1880, B. C.) between land and mines, 
that in the former, the cess is payable on 
its annual value, whereas in the case of 
mines, it is payable on the net profits of 
the mine, and although if the cess were 
payable on the mine as land it would be a 
local rate ” in respect of the premises 
used for the purposes of a business,” it is 
not so as the ofess is payable in respect of 
the net profits of a mine. But sec. 6 lays 


down that all immoveable property (ex- 
cept houses, sloops and other buildings) 
shall be liable to the payment of a load and 
a public works cess and mine is immovC' 
able property. It is true that sec. 6 lays 
down (so far as mines are concerned) that 
the cesses shall be assessed on the annual 
net profits from mines. Bui sec. 6 
merely provides the mode of assessment, 
and does not change the nature of the im^ 
position, which is a tax imposed on all 
immoveable property which includes 
mines. 

It is contended however that the cess 
is not payable on mine but on such part 
of it from which coal is taken away, and 
not even on the coal taken out unless 
there is a profit, and the cess is payable 
only on the net profits. But unless the 
coal is taken out there would be no profits. 

Lastly, it is contended that as cess ia 
ixiyable on the net piofits, it is tiot pay- 
able until the net profits are ascertained, 
and therefore cannot be deducted. But 
under see. 72 of the (’ess Act the net pro- 
fits of a mine (and quarries, etc.) are to be 
calculated on the average of the annual 
net profits for the last three years for 
which accounts have been made jiip. 

The Commissioner of Income-tax relies 
upon the case No. 102 of 1920 decided by 
the Patna High Courf^’ln the matter of 
Raja Jyoti Prosad Sincfh Deo of Kashi'pur 
(2)*], and ” In the matter of K. M , Select- 
ed Coal Compa^iy of Maithhum In 

the first case it was held that income de- 
rived from the rents and royalties of 
collieries does not fall within ” income 
derived from business ” under sec. 5 (it?) 
of the Income Tax Act, 1918, bht within 

income derived from other sources ” 

(2) 11921 ] Pat. Bl : 6 P. L. J. 62 (F. B.) 

(Ifl2i). - 

0) I. L. E. 8 Pat. 895 0993). 

lit 


(1) L l^ E. M Cal. 987 at p. 658 (1905)^ 
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under cl. (vi) of that section, and that in 
asHeBsing income-tax on si^ch income, the 
amount paid in respect of road cess and 
p\(blic works cess should not be deducted 
from the taxable income. That case was 
a reference funder sec. 51 of the Income 
Tax Act of 1918) upon the application of 
the assessee who did not carry on business 
but who received rents and royalties and 
the question was whether road and pub- 
lic cesees paid by him should be deducted 
in assessing the tax payable by him. 

As stated above, it was held that the 
income derived from rents and royalties of 
collieries does not come under the head 
of income derived from business, and 
therefore did not fall under sec. 9 of the 
Act which provided that the tax shall be 
payable by an assessee under the head 
" income derived from business ” in res- 
pect of the profits of any business carried 
on by him and then set out allowances 
which might be deducted in computing 
the profits. Sec. 11 of the Act, which 
dealt with income derived from other 
sources,” made an allowance of expendi- 
ture ‘ ‘ incurred solely for the pui’pose ot 
making such income or earning such pro- 
fits.” .The learned Judges were of opi- 
nion that payments made on account of 
road cess and public works cess cannot be 
deducted under -etc. 11 in assessing the 
income-tax. In the view we take of cl. 
(viii) of sec. .10 (8) of Act XT of 1922, it is 
unnecessary to* consider |he above ques- 
tion in the present case. 

In the second case f/C. M. Selected 
God Company (3)], it was held that a 
rate on the annual output of a niine im- 
posed oh a colliery proprietor under sec. 
23 (3) of the Bihar and Orissa Mining 
Settlement Act, 1920, by the Local Mines 

(8) I. L. B. 8 Pat 886 (1088]} 
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Bokrd of Health, and a cess in respect 
of the annual despatches of coal and coke 
from a mine imposed <m a colliery pro- 
prietor under sec. 45 of the Jheria Water 
Supply Act, 1924, by the Jheria Water 
Board do not f^ within sec. 10 (2) (viii) 
of the Income Tax Act, 1922, but they do 
fall within cl. (ix), and, therefore, should 
be deducted under the latter clause for 
the purpose of determining the proprie- 
tor’s taxable income. The rates payable 
under those two Acts are no doubt local 
rates, but not rates imposed on*ouch part 
of the premises as is used for the pur- 
poses of business. The rates are imposed 
on the owners of mines — on the annual 
output from their mines under one Act, 
and on the annual despatches of coal and 
coke from the mine under the other. The 
Court there had not to consider the rates 
imposed by thd Cess Act, under which 
cess is imposed upon all immoveable pro- 
perty. So far as cl. {viii) of sec. 10 (2) 
was concerned all that was necessary to 
decide W'as that the word ‘‘ premises ” 
does not include the annual outiiut or the 
annual desjiatchds of coal from the mines, 
U]x)n which alone the rates were payable 
under the two Acts mentioned above. 

Bead cess and public works iiess on 
the other hand are taxes not against a 
person but against the property itself. . In 
Surnomoype Dcbee v. Purresh Nara/Hf 
fiuy (4), the learned Judges observed 
that it is a tax upon immoveable pro- , 
perty and is assessed upon the annual 
value of that property. They were not 
considering mines, in which case the 
mode of assessment is differently laid 
down. In Manindra Chandra Na-ndy v. 
Secretary of State for India (6), the JUdi- 

t 

(4) I. L, E.r4 0*1. 676,1680 (1876). 

(P) I. Ik B. SSICal, 878, 876 : *.al6(b)^. 

N;aiocr*.ooKi8io)«,. 
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cial Committee observed that “both^in 
secs. 6 and 72 (of Cess Act, IX of 1880t 
the net annual profits have reference io 
the property and not to the individual.” 

We are accordingly of opinion that 
cesses paid by the C'Oftipany are local 
rates ” in respect of such part of the 
premises as is used for the piir[>oses of 
the business ” within the meaning of cl. 
(viii) of sec. 2 of the Income Tax Act, and 
that they are entitled to deduction of the 

amount of the cesses paid. 

% 

In this view it is unnecessary to con- 
sider whether the ])ayment comes under 
cl. (w) of sec. JO (2) of the Act. 

The Petitioner Company is entitled to 
the costs of this reference whicii is assess- 
ed at Es. 350 including (loiinsers fee. 

Cuming, J. — This is a I’eferencc by the 
Commissioner of Income-tax. 

The facts are these ; A certain coal 
Comi>any, the Isabella Coal Company, has 
been assessed to income-tax. 

The Company contended that they were 
entitled to deduct first the amount they 
have paid on account of road and public 
works cess in computing the amount 
assessable to income-tax. They contend 
that their case falls under either sec. 10 
^,(2) {viii) or sec. 10 (2) {ix). 

This claim has been rejected by the 
• Commissioner of Income-tax and on the 
application of the Company this refer- 
ence has been made to the Court. The 
case turns on the construction of these 
two sections of the Income Tax Act, sec. 
10 (2) (t?m) and (ix). 

Sec. 10 (2) (vUi) runs as follows 
” Any sums paid on account of land 
i^enue, local rates or municipal taxes 
in respect of such part of the premises 


as is used for the imrposes of the busi- 
ness.” ^ 

It is conceded that road cess and pub- 
lic works cess are local rates. 

Mr. Sircar contends on behalf of the 
Company that the tax is leviable on the 
mine and not on llie income (sec. 5, 
Cess Act), thill it is calculated on the in 
come no doubt but this is merely the 
method of assessment, that the only way 
of using the mine is by extracting the coal , 
that a mine is a premises and so the 
whole of the mine is used for the pur- 
poses of the business. Hence the present 
case comes under sec. 10 12) (vni). 

The learned Advocate-deneral would 
seem to contend that a mine is not a pre- 
mises, that the assessment is made really 
on a business, the business being that of 
cutting coal and that the cess is really 
paid on account of the business. The 
cutting of coal is the destruction and not 
the US© of the premises. 

The cess is paid on the profit and hericu 
on the business. 

1 think the Company must succeed. 1 
hold that a mine is a firemises. 

The expression premises has never as 
far as I know been legally defined. It 
has been in one caseJield to mean a 100 
acre park. Popularly no doubt premises 
usually means a building. Legally I do 
not think it does. We ^ften hear the ex- 
pression “ house and premises ” which 
clearly shows that the premises are not 
the house only. I am of opinion that a 
colliei’y is a premises. 

Then the whole colliery is uSed for the 
purpose of the business. The colliery is 
usedl by digging the csoal out of the seams, 
bringing it to the surface and selling it . 

The learned Advocate-General would 
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contend that this is destroying the 
colliery, not using it. ^ 

As Mookerjee, .T., points out in Mohcsh 
Naraiii v. Nowbat Pathak (1). the taking 
of ore from a mine is rather the use than 
the destriiction of the estate, the partial 
exhaustion being but the incidental con- 
sequence of the use. 

As far as I am aware there is no other 
way of using a colliery or mine except by 
digging the coal or minerals out of it. 

The learned Advocate-General woukl 
contend that in the case of a mine it us 
really a cess levied on a business because 
the road cess and public works cess is 
assessed on the annual net profit. This 
argument confuses the thing if I may 
say so which is liable to pay the tax and 
the method of ariiving at the amount to 
be paid in any case. 

Sec. 5 of the (less .Xct states that all 

immoveable ;>roperties shall be 

liable to the payment of a road cess and 
public w'orks cess. A business cannot be 
said to be immoveable ]iroperty. 

Sec. 6 on which the learned Advocate- 
General has relied merely prescribed the 
method for determining the amount of 
cess to be paid, in the case of land, on the 
annual value and, in the case of mines, on 
the annual profit.*’ No doubt the extrac- 
tion and selling of coal is a business but 
road cess and public works cess is assess- 
able not /)n the business .but on the im- 
moveable property owned by the person 
or persons Carrying on the business. It is 
the property that is liable, not the person 
(see sec. 6). 

I am * therefore of opinion that a 
colliery is a premises, that it is used for 
the purposes of the business, which busi- 

(1) I. L, B, 32 Hal. 89? at p.462 (1906). 


nei 3 S is the extraction and sale of coal and 
<ihat the road cess and public works cess is 
a local rate. 

That being so, the Isabella (Joal Com- 
pany are entitled to deduct the amount 
paid as road and public works cess in 
computing theif gains and profits assess- 
able to income-tax. 

In this view of the case it is not neces- 
sary to consider whether the #0386 falls 
under sec. 10 (2) (ix) of the Income Tax 
Act. 

Messrs. G. N. Dutt tf Co.,#iSolioitors 
for the Coal Company. 

Mr. G. C. Gooding, Solicitor for the 
Commissioner of Income-tax. 

1’. IX Appeal allowed. 


[CIVIL APPBlI ATE JURISDICTION.. 
APPB I, FROM Oi IGlNAL ORDER 

No. 115 OF 1923. 


SdHRaWABDT, J. 
CVMINO, J. 

1924, 

28, November*. 


The Bkkgal Co\l Com- 
pany, Lid., Plaintiff, 
Appellant, 

V. 

Ai'Car CoLLjEBirs, Ltd. 
and ors.. Defendants, 
Respondents. 


Ctmpromite, order recording, folloxeed by decree 
— Order, if may he appealed from after decree paee- 
ed— Appeal againet decree 


An appeal was filed only against the 
order recording a compromise or a partial 
settlement of a suit urider Or. 23, r. 3, 
C. P. C., although there was a decree in 
pursuance of the order: 

Held — Thai the appeal was incom- 
petent in that a decree hamng been pass- 
ed before the appeal was filed an appeal 
lay from the decree bnd mt from the 
order which was superseded by the 
decree. 


This was an appeal agarinst the order 
of Babu Bejay Gopal Chatterjee, Sub- 
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ordinate Judge of Asansol, in Sllah 
Burdwan, dated the 8th of December 

1922 

The facts of the case will appear from 
the judgment. 

Mr. Sf. K. Das and^Babit Hemendra 
Nath Sen for the Appellant. 

Mr. N, Sarkar, Babus* Aiul Oh. Dutt, 
Bireswar Bagohi and Mcinmotha Nath 
Ganguly for the Respondents. 

The Judgment of the Court was as 

follows^ — 

This is an appeal from an order re- 
cording a compromise or a partial settle- 
ment of a suit under Or. 23, r. 3, C. R. C. 
The order appealed against was passed on 
8th December 1922. On 15tb January 

1923 a decree was ])repared in pursuance 
of that order in accordance with the pro- 
\'jsions of r. 3. On the 26th Robruary 
this appeal was tiled only against the 
order of the 8th December but no appeal 
was prefeiTed against the decree. A 
preliminary objection Mas taken by Mr. 
Sarkar on behalf of the Kesjxmdents that 
the present appeal is incompetent in that 
the decree having been passed before the 
appeal was filed an appeal lay from the 
decree and not from the order which is 
superseded by the decree. Wo think 
this objection must prevail. So far as 
this Court is concerned it must be now 
taken to be settled that where a preli- 
minary decree or order is followed by a 
final decree appeal does not lie against 
the former after the final decree is pass- 
ed. All the cases on this point have 
been cited, considered and followed in 
Nanibalw v. Ichhamoyce (1). In Madhu 
Sudan v: Kamini Kanta (2) the 
learned Judges observe that under 

(I) 40 C. L. J. 291 (1923). 

^2) 4, n. B. 32 Cal, 1023 (1906). 


sec. 588 of tl>e old Code (corresponding 
to 43 of the new Code) appeal has been 
allowed from 'two classes of orders, some 
oX w^hich do not affect the decision of 
the case and some that do. In both cases 
the right to appeal from the order is lost 
after the preparation of the final decree. 
In that case the appeal was brought 
against an order of remand after the final 
decree was passed in the caae. The 
learned Chief Justice in the course of his 
judgjment laid down the principle that 
there could be no appeal against an order 
whether interlocutory or otherwise after 
the final di 8 i) 08 al of the suit. ]n the caae 
of Nanibala v. Ichhamoycc (J), the 
appeal was ])refeiTed against the preli- 
minary decree in a partition suit after 
the final decree was made. The i)riu- 
ciple underlying these decisions is staled 
in Mackenzie v. Nar^ingh Sahai (3) lo 
be that if the appeal is brought from the 
preliminary decree after the passing of 
the final decree which is not api>ealed 
from and if the appeal succeeds the result 
w'ould be that the final decree which had 
not been appealed against would have to 
be indirectly set aside, a state of things 
the legislature could never have contem- 
plated, or there would be a final decree 
binding on the parties inconsistent with 
the preliminary decree or order. 

The learned Adfhcate-G eneral for the 
Appellant concedes that tlie law is settled 
as above but he atternf)ts to distinguish 
the present .case on the grcEind that in 
the cases above referred to and those 
which they follow, some act had to be 
done and some further steps taken by the 
Court or the parties before the Classing of 
the final decree, whereas iii*tbe present 
case the decree automatically followed the 

(l) 40 0. L. J. 291 (1923). 

(3) 1. L. R. 36 Cal. 720 f ». 0. iO 0. L. J 
^ 113 
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order and tlierefore any variation of the 
order must ipso facto govem and modify 
the decree. The distinction suggested is 
that in cases of remand orders and preli- 
minary decrees in suits for partition or 
account the final decree is independent of 
the preliminary decree while in a case 
like the present the decree is de] 3 endei)t 
on and subordinate to the order which it 
merely follows and embodies. 

As no authority directly in point has 
been placed before us, we have anxiously 
considered the point raised in all its as- 
pects but we have not been persuaded that 
any real distinction as has been suggested 
exists between the two classes of cases. 
The question relating to dependant and 
subordinate decrees was fully considered 
in the case of Nanibctla Dost v. Ichhth 
moyee Dasi (1) and is the ratio decidendi 
of the case of Ilam Nath v. Basania (4). 
The latter case is instructive and lay.*, 
down the proposition that if the appeal is 
preferred from the preliminary decree 
before the final decree is passed the latei* 
decree should be held to be contingent on 
the result of the appeal. The principle 
of dependent and subordinate decree was 
first adumbrated in Shamapraahad v. 
Hurropra'shad (6) as applying to several 
actions based on the same foundation of 
right or ‘ ‘ cause of suit ’ ’ where the first 
action is challenged before the subsequent 
actions are decided. The same principle 
under similar circumstances has been ex- 
tended to proceedings in tho same suit. 

Thiere is doubtless the distinction as 
suggested by the learned Advocate-General 
but on principle the final decree in a 
suit for a partition or accounts or after 
remand is as much dependent on the 
preliminary decree which it follows for 

(1) 40 0. L. J. 291 (1929). 

(4) 17 0. W. N. 868 (1913). 

(6) 10 M. 1. A« 208 (1866). 


its I'orrectness and effect, as the decree 
irt the present case may be said to be on 
the order. 

There is another consideration which 
has weighed upon us in holding that the 
two classes of cases above referred to 
stand on the same plane. Sec. 96, C. f 
C., confers the right of appeal from every 
decree if such right is not otherwise 
barred. Tt does not seem reasdhable to 
presume that the legislature intended 
that the right of appeal against two pio- 
ceedings in one suit — the order ‘Oind the 
decree — should co-exist. If the decree 
follows the order it will bejio straining of 
the language to say that the order, and for 
that matter all previous ])roceedings, get 
merged in the decree which is the final 
declaration of the (Court’s mind and deci- 
sion and lose their separate existence. 

We cannot hold that the appeal from 
the order alone is maintainable unless we 
agree with the learned Counsel in holding 
that as a matter of law if the order appeal- 
ed against is vacated or varied the decree 
must be similarly affected. We find no 
authority or logic in support of this con- 
tention. 

We see no reasons why tlie principle 
laid down in the case of Madhu Sudan 
Sen V. Karnini Kanta Sen (2) is not appli- 
cable to the present order. The learned 
Chief Justice in deciding that case made 
no distinction between interlocutory or 
other classes of orders and in that view of 
the case the appeal is incompetent and 
must be dismissed. 

We are of opinion that considerations 
which govern the case of a preliminary 
and final decree apply with equal force to 
the case like the present. 

In our judgment this appeal is incom- 
petent and cannot proceed. 

Counsel for the Appellant, has verbally 
(2) 1. L. B. 32 Oal. 1028 (1906)/ 
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prayed that in the event of our holding 
against him on this point the Appellant 
may be permitted to oonviert the present 
appeal into an appeal from the decree. In 
view of the fact that there is no authority 
of this Court directly bearing on the 
above question and the Appellant may 
have bovA fide preferred the present ap- 
peal, we think we ought to accede to the 
request and giVe him the necessary per- 
mission as was given in the case of Nani- 
bala Dasi v. Ichhamoyee Dasi (1). The 
order W4 proj)oae to i)aas is that if the Ap- 
pellant files a certified copy of the decree 
and ])uts in the proper coiirl-fees within 
two w'eeks from this date this appeal will be 
registered as an appeal from original de- 
cree; in default, the appeal will stand dis- 
missed. 

We think the Bespoudenls are entitled 
to their coats of the hearing before us. 
VVe assess such costs at 10 gold mohurs 
to be paid by the A])pellaiit to ItesiMin- 
dent No. 1 and -5 gold mohurs to each of 
the remaining Respondents who have 
appeared. 

S. C. M. 


(CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Decree 
No. HO OF 1923. 

GobiNDA Ramanoj Das 
Mohakta, Plaintiff, 
Appellant, 


Walmsley, J. 
P/GF, J. 

Heard, 8, 1>, 26 & 
2 1, January. 
Judgment, 

2f, February. 


V, 


Rim Coaran Das, De- 
fendant No. 1 & SuTA- 
mal Das, Defendant 
No. 2, Respondents. 


MatV*, mournsbi— of and property 

of in nth, if can he partitioned^ Revocation of 
WUl hif MUhseqttmt Will—Suhaequent Will invalid 
•^Dependent relcUive r0Vocation--^Aoimua re?o- 
0Ai)di ehovld he unquodifiod. 

m (1990)1 


Where the mohant of a muth of the 
mourashi class made a Will whereby he 
appointed thelPlaintiff his successor and 
subsequently executed two documents also 
intended to operate as a Will by 
one of which he appointed the Plaintijf 
as the paricharak mohant and by the 
other appointed another chela as the gadi- 
nashin mohant and cul away a portion of 
the properties from the parent foundation 
and gave it to the former: 

Held — That the animus revocandi was 
not unqualified and the testator's inten- 
tion teas that the previous Will would be 
revoked only if it could be replaced, by the 
provisions of the later Will. 

That the. two documents subsequently 
executed together purported to effect a 
partition of the office of the mohant and 
the property of the nmth, which was 
contrary to Hindu law and consequently 
invalid. There was therefore no revoca- 
tion. 

On the question whether by accepting 
and acquiescing in the arrangement made 
by the later documents, the Plaintiff was 
estopped from questioning its validity. 

Held — That the arrangement made by 
the later documents being ultra vires, no 
amount of acquiescence would tiplidate it, 
and there being nothing to show that the 
other party to the arrangement was in- 
duced thereby to alter his position for the 
worse, there was no e.ttoppel. 

This was an appeal preferred on the 
2l8t December 1923 against the decree 
of the Subordinate Judge, 2nd Court of 
Zillah Midnapur (Babu Jibendra Pro- 
sad Chatterjee), dated 27th November 
1922. 

The facts of the case will tippenr from 
the judgment. 

Babus Ram Chandra Majumdar, Bara- 
tiafhibashi Mukerjee and Jyotir Mohan 

fihaUiuhafiea for thii Ajppllhmti 
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Babus Mohmdra Nath Boy, Btojdal 
(Jhakravarti, Bupendra Kumar Mitier 
and Bama Prasad Mukerjel for the Res- 
pondent No. I. 

Mr'. K. Ahmed and Bahu Debi Prasad 
Dutt for the Respondent No. II. 

The Judgment of the Court was as 
follows : — 

W.4LMSLEY, J. — The questioHis Taised 
in this appeal are rather out of the ordi- 
nary, they relate to the rii^lit to .suc- 
ceed to a mohantship and to enjoy posses- 
sion of the property belonging to the 
foundation. 

The Appellant is the Plaintiff, Gobindn 
Raman nj Das, commonly called Chhota 
Gobinda to distinguish him from another 
Gobinda, the Gobinda through whom the 
Defendant claims. 

In the District of Midnapur there is a 
muth called the Nayaganj Bora ,\sthal ; 
it has- subordinate Asthals, one of them 
at fihyamchandpnr. The Thakui's in- 
stalled in the muth are Hri Sri Gopinath 
Jiu and Raghunath Jiu and the sheba is 
performed by members of the Ramannj 
sect. Nothing is known of the founda- 
tion of the muth. The earliest docu- 
ment on the record is one of 1841 by 
which one Nitai Singh gave various 
pieces of land to the^ then mohant Lach- 
man for the purpose of carrying on the 
sheba of Sri Sri Gopinath Jiu, and of 
another Thakur §ri Sri Sitaram Jiu to 
be installed* at Shyamchandpur. 

Lachman was succeeded by Bharat 
Ramanuj Das, on the strength of a Will 
or a deed of nomination made in 1878,. 
There was/so far as we know, no dispute 
about Bharat’s succession. 

In 1908 Bharat was growing old, and 
he then made a Will by whi(^ h<i ap* 
pcMnted the Plaint^ as hit 


cheh and successor. He lived however 
fdr ten years longer, and a few days: 
before his death, he made two docu- 
ments, one in favour of the Plaintiff, the 
other in favour of the other Gobinda, or 
Bara Gobinda as he is called : by the 
former he appointed Chhota Gobinda to 
be paricharak mohant of Shyamchandpur, 
while by the latter he appointed Bara 
Gobinda to be “ gadivasht'n mohant like 
myself.” 

On the death of Bharat, Bara Gobinda 
applied lo the Collector under tlw Regis- 
1 ration Act for the entry of his name in 
place of Bharat’s in regard to some of 
the property belonging to the muth. 
Chhota Gobinda objected, but after- 
wards — on 1 5th Magh 1325 — the two exe- 
cuted mutual ekrarnamas , which for the 
time composed their differences. A year 
later on 18th February 1920 Bara 
Gobinda died, leaving a Will by which 
he appointed the first Defendant Bam 
t!haran to be his principal chela and suc- 
cessor, and the Plaintiff’s case is that 
Ram Charan with the help of Shyamal 
Das, his uncle, the second Defendant, 
and Brojo Mohan Das, the cook of the 
Nayaganj Asthal, the third Defendant, is 
keeping him out of possession of the pro- 
perties of the muth. 

The case for the defence is that any 
nomination made by Bharat in the deed 
of 1908 was cancelled by the later deeds 
of 1918, that the Plaintiff acquiesced in 
the arrangements made by Bharat’s 
deeds of 1918, that Bara Gobinda suc- 
ceeded to the gadinashin mohantship in 
accordance with Bharat’s nomination of 
1918, and that he in doe course n<»nmat- 
ed the Defendant Ram Charan to the 
mohantship shortly before his death. 

This narrative serves to set out ■ the 
pnindpal points of difference. Wet thn 
Plaintiff it ie omtteadhd iibtki 
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nation once made- in 1908 could hot be 
set aside by Bharat, that Bharat as a 
matter of fact did not know what he was 
doing when he executed the latet deeds 
on the eve of his death, that the Plaintiff 
is not bound by his assent expressed in 
the ekrarnama of 1910, thafcBara Gobinda 
did not really nominate Ram Charan 
and that if he made a deed nominating 
him he did not understand what he was 
doing, and lastly that the disposition 
made by Bharat in 1918 was invalid be- 
cause it involved the division of the 
ofifrce, and' the partition of property be- 
longing to the muth. 

Other question^ were raised in the 
lower Court : for example it was said that 
Bara Gobinda was a leper and could 
never have become mohant, and that 
Plaintiff was disqualified by lameness. 
Nothing however was said before us, on 
those points, and I shall not allude to 
them further. The substantial ques- 
tions are those that I have mentioned on 
the previous paragraph, and I shall con- 
fine my attention to them. 

Nothing is known of the history of the 
muth : it may be very ancient but that 
does not matter : it was certainly in 
existence in 1841, and we have the fact 
that the mohant of that day was Ijach- 
man, and that Bharat succeeded him. 
It is common ground too that the muth is 
of the kind known as “ mourashiy that 
is to say, that within certain limits, each 
mohant designates his successor. 

The case for the Plaintiff is that 
Bharat did nominate him by the deed of 
1908, and this is not denied. Defendant 
says that that nomination was revoked 
by the deeds of 1918. The question here 
is whether the jpower of nomination once 
exerdsed could be revoked. Plaintiff 
says it could not be revoked and that 
undi^ it lie attaineil a podtioh from 


which he acquired the right 'of succes- 
sion,^ that is to say, that the Will of 1908' 
hominated him ^.s chief chela and that 
he became such, and is consequently en- 
titled to succeed to the mohantship. 

Tb take the latter point first, the Plain- 
tiff is at this disadvantage that he cannot 
throw much light upon the rule of succes- 
sion in this muth. The earliest evidence 
on this point is the deed executed by 
Lachman in favour of Bharat in 1878 ; but 
that document says nothing about 
Bharat being or, becoming chief chela: he 
is appointed to be mohant as the better of 
two ‘‘ mantra sisy as,*' As Lachman was 
mohant in the vear 1841 oral evidence as 
to the practice of the muth befoi’e Bharat 
succeeded Lachman must in the nature 
of things be valueless. 

Bharat’s deeds and Bara Gobinda 's deed 
are the only other pieces of evidence to be 
considered. In the 1908 document Bharat 
said : “ You Sri Gobinda Ramanui Da# 
Rusuiya (cook) are pre-eminent among 
my chelas Having full confi- 

dence in you. ... I do gladly and 
out of my free will appoint you as the 
chief chela according to the rules and 
custbms Haid down by my predecessor 
mohants and make you the malik and 
gadinashin mohant like me.” Thh same 
Bharat, however, in 1918 executed deeds 
which make no reference to any such rules 
and customs : to each Gobinda he said : 
" You are my chela and the object of my 
affection and there is another chela,** 

It is clear that in 1918 ^Bharat claimed 
the right to nominate whom he pleased 
to the mohantship, subject only to the 
restriction that the person chosen must 
be a chela, I think therefore that the 
freedom of choice claimed by documents 
of 1918 negatives the suggestion contained 
in the 1908 document. 

Bfutt Gk>binda’g doeument of 1920 deals 

ir« 
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with the point in this way. It runs : “ I 
having at present got two chelaa, one 
Jagannath Das, and thd^ other yourself 
Ram Charan Das Rasuiya and out of the 
two you Ram Charan Das Rasuiya being 
the chief chela (pradhan chela bidhay) and 
having known you to be of good conduct, 
mild, good-natured and competent to 
manage all affairs, and knowing that the 
works of the deh shrhaa would be well 
managed and the properties relating to the 
deh shebas woidd be protected by you, 
I appoint you to be the mohant like my- 
self.” Those w'ords clearly mean that 
Ram Charan received the preference, in 
part, because he was the chief chela, but 
also in part on account of his competence 
and moral qualities. The allusion to a 
two-fold reason for the choice seems to in- 
dicate a recognition that the pradhan chela 
would ordinarily succeed, but not necessari- 
ly, and an assertion that the decision as 
to whether he should or should not succeed 
rests with the mohant. 

Another line of argument on this sub- 
ject was based on the use of the word 
“ Rasuiya.” It is said that the chief 
chela became the official cook to the muih 
and enjoyed that honourable title. The 
documents support that view, Bharat 
called Ihe Plaintiff Rasuiya in the docu- 
ment of 1908. In 1918 he gave the title 
to Bara Gobinda, but not to the Plaintiff, 
and Bara Gobinda in turn gave it to Ram 
Charan. It does not appeal’, how'ever, 
that as Rasuiya the pradhan chela was in 
any better riosition. The’ conclusion to 
which I come therefore is that. the Plain- 
tiff has failed to prove that the chief 
cdiela had an absolute right of succession. 

Tho other argument in connection with 
Bharat’s deed of 1908 is that he exercised 
his power of nomination and bad no 
right of revocation. The answer to this 
irgtuuenf U that the dooutnant tKf 1908 


was nothing but a Will : it is called a Will, 
a\)d it was registered as a Will, and its 
terms are the terms of a Will, for it says : 

” By means of this Will I declare that 
the properties . . . •. shall remain in 

my possession and control during my 
life-time . . .t. . On my death, etc.” 
As a Will it couldi be revoked, and I do 
not think that the clause appointing 
Chhota Gobinda to be phief ddiela could 
change the character of the document as 
a whole, and take from its tiiaker the 
lK)Vver of revocation. 

IMy view therefore is that ‘Ihe argu- 
ments which the Plaintiff bases on the 
Will of 1908 n\ust both be rejected. It 
was a Will and capable of being revoked. 
.\8suming that it gave the Plaintiff the 
status of chief chela or recognised that he 
had that status it is not shown that as 
chief chela he had an unqualified right to 
succeed to the office of gadinashin mohant. 

T should add here that no arguments 
were addressed to us on the J.)efendant’s 
attack upon the Will as made under in- 
fluence, or upon the alleged cancellation 
of the Will. The findings of the learned 
Subordinate .hulge on those points there- 
fore stand unchallenged. 

The next argument is that tho Court 
below is wrong in holding that the ekrar- 
namas estop the Plaintiff from ” claim- 
ing the office of qadinashin mohant and 
denying the validity of the provision 
which empowered Bara Gobinda to nomi- 
nate a successor from amongst his ' 
chelas.” The Judge’s finding that the 
two documents of 1918 were executed by 
Bharat of his own free will is not ques- 
tioned, so we are concerned only with the 
effect of the ekrarnama on the terms of 
the documents. The learned .Tudge. 
thinks that the ekrarnama estops the 
Plaintiff fnnn arguing that ~ Bharat cduld 
not main tha diiq^tlio&i ‘ in 
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those documents. This I think is wron^, 
for the reason that there is no evidence 
to show that as a result of the ekrartmmair 
Bara Gobinda Wds induced to alter his 
lX)sition. He gained an advantage, it is 
true, in that he succeeded ^to the office of 
gadinashm mohant, but that is a very 
different thing from altering his ])Osition. 
There is the further objection 1f)at if the 
disposition of was ultra vires as I 

think it was, no amount of acquiescence 
on the pai*t of Chhoia Gobinda could 
change its^character. 

No>v, I come to what seems to me the 
principal question in the case, namely, 
whether Bharat’s dis])ositiorjs of 1918 
were invalid. It is said that they were 
invalid because they split up the office of 
rnohaHt, and because they iiivolved a divi- 
sion of the properties. 1 1 seems to me clear 
that they did have these efl'ects. We do 
not know what the arrangements were 
for carrying on the sheba at the subordi- 
nate Asthals, but it is quite clear that 
until Bharat died there was one niohant 
and only one. By his deeds of 1918 he 
cre>ated two mokants/ a gOidinashin 
mohant at Nayaganj and a paricharak 
mohant at Shyamchandpur ; and this 
was not a temporary measure to end on 
the death of one ; for to each was given 
flhe power of appointing successors. As 
for the properties, a considerable amount 
was cut away from the parent foundation, 

, and given to Syamchandpur : it was 
made subject to a tribute of Rs. 100 a 
year, to be recovered by suit, but save for 
that payment the p2X)perty^ attached to 
Shyamchandpur was completely sepa- 
rated from the muth at Nayaganj. No- 
thing but default in appointing a suc- 
cessor can ever* restore the previous con- 
dition of things. The learned Subordi- 
nate Judge s€^ms to think that the annual 
tribute suiEcfently indicated that Shyam- 


Chaban Das. 

chandpur was dependent on Nayaganj. 
The learned pletder for Respondent put 
forward another argument, namely, that 
there was no division of the office be- 
cause Bharat only arranged for one man 
to discharge one class of duties and the 
other another class. Neither explana- 
tion seems to me at all satisfactory. 
There are two mohant s where there was 
one, and the mohant of Nayaganj has to 
be content to let the mohant of Shyam- 
chandpur hold a (^onsiderable amount of 
the land belonging to the foundation. 
Such a result must be equivalent to parti- 
tion of the office and of the proi)erty, and 
is, I think, contrary to Hindu law. In the 
case of Srthuramaswamiar v. Merafi- 
wamiar (1), their ljordshi])s of tlie Judi- 
cial (’ommittee said: “ l^he headship of 
a muth is not a matter of partition.” 

1 think therefore that on this part of 
the case the Plaintifl ’s contentipn is 
correct, namely, that Bharat did attempt 
to make a partition of the office and of the 
property, and that to that extent at least 
his disposition of 1918 is void. The 
question then arises as to the result that 
follows from this view. 

The two documents of 1918 were execu- 
ted on the same day and they refer to 
one another, and they must be regarded 
as constituting one Will. Together they 
make an unlawful disfJosition , and they 
contain no other disposition. It is sug- 
gested that they should be regarded as 
valid to the ey,tent that ‘they nominate 
Bara Gobinda as gadinashin mohant and 
invalid only so far as they operate to cut 
down his powers and transfer some of the 
property to a second mohant. This view 
seems impossible for the reason that it 
ignores the obvious desire on Bharat’s 
part to provide for Chhota Gobinda. A 

CD 22 C. W. N. 467 I •. 0* 27 C. L. J. 231 
(P. C.. 
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position of affluence and importance at 
Syazuchandpur for Chhota Gobinda was 
part of Bharat’s schcnie. He tried to 
effect this by dividiuj^ the office and the 
property, and the gift to Bara Gk)binda 
was only of part of the office andi part 
of the property. I do not think that it 
would be reasonable to hold that because 
the part assigned to Bara Gobinda in- 
cluded the dignity of gadinashin tnohant, 
that gift must prevail over the whole of 
the office and the whole of the property 
to the exclusion of Chhota Gobinda. 

Next comes the question whether the 
inoperative Will contained in the docu- 
ments of 1918 did as a fact revoke (lie 
earlier Will. (I have already said that 
we were not asked to reverse the Judge s 
linding about the alleged cancellation of 
the 1908 Will). The change in disposi- 
tion is so great that I think the desire to 
revtoke is a necessary inference, but the 
question arises whether Bhara(t had an 
unqualified desire to revoke, or whetlu'r 
he desired to revoke the first Will only 
if he could replace it by Will which 
would successfully effect the dispositions 
set out in the 1918 documents. I think 
it is clear that Bharat wanted to make a 
Will) he had no intention of dying in- 
testate; his animus revocandi therefore 
had only a conditional existence, and the 
inference must be that the intention to 
revoke was not present. The result of 
this view is that the Plaintiff must succeed 
under the Will of 1908., 

I may be disposed to think that the 
Plaintiff must succeed even if it be held 
that the Will of 1908 was revoked. The 
dispute between the parties must then 
be dedided by the practice of the muth 
so far as we know it. I have already re- 
ferred to the evidence bearing on the pre • 
ferential position enjoyed by the pradhan 
cljiela. 1 think it is clear' that Chhota 


tGobinda was the pradhan chela ; the 
Will of 1908 nominates him as pradhan 
chela and it may be regarded as evidence 
that from that time forward he was 
in fact pradhan chela. He continued to 
be a chela for he is called such in the 
1918 documents, and it is rather signi- 
ficant that those documents do not make 
use of the expression regarding either 
Gobinda, although BaVa Gobinda in his 
Will describes Bam Oharan as pradhan 
chela. The circumstances warrant the 
view that Chhota Gobinda was the 
pradhan chela at the t;ime of Bharat’s 
death, and in the absence of any valid 
disi^sition by the late mohant he is en- 
titled to succeed to the office of mohanl 
with the custody of the property. 

Myi coucHision therefore is that the 
appeal should be allowed and the suit 
decreed with costs in both Courts. Let a 
decree be drawn up in terms of the first 
four prayers in the plaint. The Defen- 
dant No. 1 alone will be liable for the 
costs of the Plaintiff. 

Page, J. — !• agree. As I apprehend 
the matter, the determination of this ap- 
peal mainly depends upon .whether Bara 
Gobinda was validly appointed by Bharat 
the gadinashin mohant of the Nayaganj 
Asthal. It was conceded before us tihAt 
the Will of 1908 and the two documents 
which comprised the Will of 1918 were 
duly executed, and that the terms there- 
of expressed the deliberate intention ot 
a competent testator on the dates .apo" 
which the Wills were executed. The Ap- 
pellant, however, contends that the 1908 
Will must be taken to be the instru- 
ment by which Bharat’s aoceesaor was 
appointed, while the 'first Bespoodent 
contends that the Will of .1908 was re- 
voked by the Will of 1918, and that 
under the Wifi of 1918 he'.was yalidly 
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nominated gadinashin mohant lOf the 

Asthal. • 

Now, in my opinion, the provisioDS of 
the Will of 1918 upon which the ResjJan- 
dent founds his claim to the gadi at 
Nayaganj were ultra vires and inopera- 
tive, and that in executing the two do- 
cuments which together form the Will, 
Bhawt was acting in violation of the cori- 
stiitutiou djt the rnuth. According to 
Hindu law neither the office of a 
mohant nor the property of a muth can 
be th(j subject of partition. To hold other- 
wise would be to open the door to fraud 
and illegality, and w^ould result in a rapid 
disintegration of religious foundations, 
and the dissipation of property settled in 
favour of muths and kindred iiistitin 
tions. 

It is unnecessary in this case for the 
(!ourt to consider whether a mohant is 
entitled, and if so, under what condi- 
tions, to create a muth subordiuate to rfio 
muth of which he is the mohant; for, iu 
my opinion, having* regard to the lan- 
guage in which the Will of 1918 was 
couched, it cannot » reasonably be con- 
tended that Bharat thereby effected the 
creation of a muth at Syaiiichandpur 
subordinate to the fnuth at Nayaganj : 
and yet it was upon this ground that the 
learned trial Judge held that the Will of 
1918 was valid and intra vires. It is true 
that under the Will of 1918 an annual 
tribute of a hundred rupees was to be 
paid by the moJiant of Syamohandpur 
into the gadi of Nayaganj, But in the 
Will it is also provided that the mohant 
at Syamchandpur should otherwise be in- 
dependent of the mohant at Nayaganj, and 
that he should be entitled as inalik of the 
muth to hold and administer the estates 
and property thereunder appropriated to 
-the muth. at Syamchandpur without in- 
torference by the mohant at. Nayaganj. 


Nay more, it was provided that the line 
of successiop of the niohatUs of Syam- 
cliandpur should be different from that of 
the mohants of Nayaganj, and that the 
newly appointed mohant of Syamchand- 
pur was to “ continue to own and hold 
possession of the said estates and pro- 
perty dovs'ii to your chdas and parchclas 
in succession.” Now, in my opinion, by 
means of this instrument Bharat clearly 
and deliberately attempted to effect a 
partition of the office of mohant, and of 
the property dedicated to the muth at 
Nayaganj. 

Babu Mohendra Natli Hoy on behalf 
of the first Respondent on the assump- 
tion that the Will of 1918 operated in 
the manner which I have stated, ad- 
mitted that pro tayito the W'ill was void 
and inoperative, but he contended that 
the proper course for tlie Court to adopt 
was to treat the appointment of Bara 
Ciobinda as mohant of Nayaganj as valid, 
and to expunge the offending provisions 
of the Will. In my opinion, the Court 
would not be justified in treating the 
provisions of the Will in the manner 
suggested by the learned pleader for the 
liespondent, for the result would be to 
deprive the Appellant of any right to 
succeed Bharat as mohant. So to hold, 
ill luy judgment, would be to act in 
opposition to the’ intention of Bharat. 
I have no hesitation upon the evidence in 
holding that Bharat was not minded 
wholly to^oust the Appellant from tlie 
mohantee. It is not an unreasonable 
inference to draw from the evidence that 
the importunities — and it may be the 
machinations — of Bara Gobinda and 
SJjyamal Das, the uncle of*tbe first Res- 
pondeat, overbore the enfeebled Will of 
Bharat and that be was thereby prevailed 
upon to divide the mohantee and the pro- 
perty dedicated to the muth between 
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Bara Gobinda and Ohhota Gobinda. Be 
that as it may, in my opinion, the seve- 
ral provisions of the Will « 1918 must 
stand or fall together, and I hold the 
Will of 1918 to be ultra vires and void. 

But it is urged that the Appellant by 
reason of his acquiescence in the scheme 
propounded by Bharat in his Will of 1918 
is precluded from challenging the validity 
of the provisions of this Will. IMow, the 
main issue in this case is whether the 
scheme laid down by Bharat in the Will 
of 1918 violated the constitution of the 
muth, and, in my opinion, the solution of 
that problem cannot dejjeud upon whe- 
ther a beneficiary under the illegal scheme 
acquiesced in the transaction. 

The equitable doctrine of acquiescence 
may be taken to be that “if a parly 
having a right, stands hy and sees an- 
other dealing with the pio|)erty in a 
manner inconsistent with that right, and 
makes no objection while the act is iu 
progress, he cannot afterwards complain. 
That is the proper sense of the word ac- 
quiescence.’’ [Per Cottenham, Lord 
Chancellor, in Duke of Leeds v. Lord 
Amerst (2).] But acquiescence cannot 
rehabilitate or render valid a transaction 
which is ultra vires and illegal. Further, 
it must be borne in mind that estoppel by 
acquiescence connotes, among other 
things, that the person estopped in effect 
has represented to the person who is in- 
fringing his right that he is not entitled 
to compluit that his right, is being in- 
vaded, and that the party relying upon 
this representation has altered his posi- 
tion to his detriment under a mistaken 
impression that he was legally justified 
in acting afi he had done. But, in my 
opinion, the doctrine has no application 
in the circumstances of this case, for not 
only must Bara Gobinda have known' that 
(S) 2 P. 124. 


any attempt to effect a partition of the 
m'Ath would contravene the rules of his 
order, but there is no evidence whatever 
which would justify the Court in holding 
tiiat either Bara Gobinda or the l^cspon- 
dent Ram Charan, relying upon jny 
such representation by the Appellant, al- 
tered his position to his detriment, or at 
all. Bara Gobinda sat on the gadi at 
Xayaganj because he had be'en nominated 
mohutd under the Will of 1918, and not 
I)ecau8e he was induced so to do by reason 
of any rejireseutation on the part of the 
Appellant. Further, in any event iJie 
iXppellant did not acquiesce in the nom'- 
nation of the first Respondent by Bai;i 
(lobinda; on the contrary, he lias con- 
sistently challenged its validity. In niy 
ojiinion, there is no substance in the plea 
of estoppel, and it cannot be sustainec!. 
For these reasons, 1 am of opinion that 
llara Gobinda was not duly nominated 
mohanl by Bharat, and that the nomina- 
tion of the first Re8£x>ndeut by baru 
Gobinda is void and of no effect. 

In these circumstances it became 
necessary to consider whether the Plain- 
tiff has made out his claim to be the gadi ■ 
nashin mohant of the Nayaganj Asthal. 
He bases his claim' upon two grounds : 
(1) That he was duly nominated by 
Bharat under the Will of 1908; (2) that 
he was the senior chela of Bharat. As 
regards the first ground, the Respondent 
contends that the Will of 1908 was re- 
voked by the Will of 1918. It is, I think, 
clear that the provisions of the Will of 
1918 are so inconsistent with those of tlie 
Will of 1908 that it must be taken that 
Bharat intended that the two Wills 
sliould not stand together, and that the 
nomination to the mohantee at Rayaganj 
and at Syamchandpur should supersede 
the nomination of the Appellant as 
mohant under the Will of 1906.* [See 



m 


Yot. XXIX.] THE CALCUTTA WEEKLY NOTES. 
Gobinda Eamanttj Das Mohanta v . Eam Chaban Das. 


Kent V, Kent (3).] But, in my option, 
Bharat did not intend that the Appellaiit, 
whom he had appointed senior che/a, 
should in any event wholly lose the 
mohantee. I*think that Bharat intended 
that the nomination of the Appellant 
under the Will of 1908*6hoLilc1 be revoked 
only in the event of the nomination under 
the Will of 1918 proving to be valid and 
effectiw. He neither desired nor contem- 
plated that he would die intestate and 
without having duly nominated a succes- 
sor to the mohantee. In these circum- 
stances* in my opinion, the provisions of 
the Will of 1918 effected merely a dei^en- 
dent relative revocation of tlie W ill ol 
1908, and, the Will of 1918, being invalid 
and inoperative, the Will of 1908 must 
stand, and the Appellant who was ap- 
pointed thereunder must be declared to 
be the viohant of Nayaganj. [ 8ee In the 
{foods of Middleton (4) and Dancer v. 
Craft (5).! In my opinion, llic same re- 
sult would follow even if tlie Court were 
to hold that the Will of 1908 had been re- 
voked. The rnuth at Nayaganj was a 
mourasi mutli, and although it was not 
satisfactorily proved at the trial that it 
was in accordance with the rules of the 
muth at Nayaganj that the senior chela 
should succeed to the gadi on the death 
of the reigning niohant, it is consonant 
with the principles of Hindu law relating 
to a mourasi muth that the senior chelta 
should succeed ; a fortiori in ilie absence 
of a valid nomination by the reigning 
mohant. fSee Mohunt Uamanuj Das v. 
Mohunt Devraj Das (G) and Ham Prakash 
Das V. Anand Das (T)]. 

Now, it is conceded that Bharat pur- 
est [IS02] Probate 108. 

(4) 10 Jurist N. S. 1109 (1864). 

(8) L. fi. 8 P. * D. 98 (1873). 

(6) 6 S. D. A. Bmag. 262 (1839). 

(7) I. L. B. 43 0»1. 707 ! ■; o; 20 0. W. K, 

. aos (P 0.) (teie}i 


ported to appoint the Appellant senior 
chela under tj)e Will of 1908, and there is 
evidence tlnit thereafter he performed 
duties, such as, giving mantras and per- 
forming the punya ceremony, which 
strongly support the view that he was re- 
garded as, and bad been appointed, the 
senior chela in Bharat’s life-time. I 
should add that whatever rights in res- 
pect of the mohantee the second Eespon- 
dent may have possessed, he lost through 
his misconduct and his disobedience to 
Bharat. For these reasons, in my opi- 
nion, the appeal should l)e allowed and a 
decree passed in favour of the Appellant. 

S. C. M. 

[CBIHINAL APPELLATE JURISDICTION.] 
App. No. 522 or 1924. 

Newbould, J. ^ Mbbsbb Bbpabi and 
B. B. Ghosb, J, I ors., Appellants, 

1925, j V. ' 

16, January. I Tub King-Empbbob. 

Criminal Procedure Code (Act V of 1898)^ sec, 
omission to comply with the requirements of^ 
if vitiates the trial 

The examination of the accused during 
their trial in the Court of Sessions was 
not recorded: 

• 

Held — That the omission to comply 
with the requirements of fiec, 364 of the 
Code of Criminal Pirocedure vitiated the 
trial. The enmnetions and sentences 
were set aside and the ease was directed 
to be heard according to law. 

a 

The provisions of sec. 364 of the Code 
of Criminal Procedure are mandatory. 
This was an appeal preferred <m tlie 
29th September 1924 against the ixMivic- 
tions and sentences to vanous terms of 
imprisonment under secs. 147, 148, 328 
and .324, I. P. C., passed by the Sessions 
Judge of Faridpur (Mr. B> C. Mallik), on 
tb» aeaoMi ^ IftMi 
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Messer Bepari v. The KiNn-EMPBH<>R. 

The facts of the case sufficiently ap. 
pear from the judgment. < 

Mr. B. M. Sm, CounseF, and Bahu 
Monmotha Nath Roy, (Jr.) tor the Ap- 
pellants. 

- Mr. Khiindkar for the Crown. 

The Judgment ok the Court was. as 
follows : — 

In this appeal the learned Counsel ap- 
pearing for the Appellants has succeeded 
on a preliminary point and it is un- 
necessary to deal with the facts. It is 
contended that the trial was vitiated 
owing to the failure of the learned Ses- 
sions .Judge to comply with the provi- 
sions of sec. .342 and sec. 364 i Cr. P. C. 
.^s regards non-compliance with sec. 342 
the affidavit filed on behalf of the Ap- 
pellants is in a form to which the Court 
has more than once taken serious ob- 
jection. The statement in the affidavit 
is as follows : — “ That during the trial 
before the Court of Sessions at the close 
of the prosecution case and before ihe 
accused were called on to enter upon 
their defence the accused were not ex- 
amined under sec. .342, Cr. 1’. C.” This 
statement leaves in doubt whether the 
accused were examined at all, or whether 
they weref examined but not at the right 
stage of the trial, or whether they were 
examined at the right stage of the trial, 
and it is contended thht that examination 
was not in compliance with the provi- 
sions of sec. 342, Cr. P. C. In argu- 
ment we are told that wluit happened 
Was that at the close of the prosecution 
case the accused’s Pleader and not the 
<aCcueed themselves were asked! if they 
wished to make any statement and the 
accused’s pleader stated that they wt^ld 
not do so. If that is what happraedi it 
was certainly not compliance with 
342, fdnoO one of the essential p^tc for 
which. fieclioh h tiMi fhii 


accu^d themselves should have an' op- 
portunity of making their statement 
directly to the Court and not through the 
intervention of a pleader. On behalf of 
the Crown it is stated thtit information 
has been received that the accused them- 
selves were questi&ned. Had the appeal 
depended solely on this point we should 
have thought it our duty to enable the 
Crown to give evidence in* the form of 
an affidavit on this point and should 
have adjourned the appeal for this pur- 
jx)8e. But it appears that the objection 
;iR to the procedure under sec. 3M, Cr. 
P. 0., is sound. All that appears on 
I lie record as regards the examination 
of the accused is contained in the order 
sh(‘ct, the relevant portion being as fol- 
lows : — “Trial resumed to-day. Thft 
statements of the accused recorded in 
the committing Magistrate’s Comi 
!iro put in by the Public Prosecutor. The 
accused do not make any further state- 
ment in this Court and decline to examine 
any witness.’’ No record of the ac- 
cused’s examination was recorded and 
the provisions of sec. 364, Cr, P. C., on 
this point are mandatory, and in two 
recent unreported cases it has been held 
that similar omission to comply with the 
provisions of this section vitiated the 
trial. These unreported cases are Cr. 
Reference under sec. 307, Cr, P, C., 
No. 47 of 1924 decided on the 11th Sep- 
tember 1924, and.Cr. Appeal No. 848 of 
1924 decided on the 3rd November 1924. 
Following these decisions we must hold 
that the trial of the Appellants was not 
in accordance with law. 

We| accordingly allow this appeal. 
We set aside the convictions and the sen- 
tences passed on the Appellants vfud 
direct that the case be re-heard according 
to lew. 

' H. D. O; I 
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PRIVT COUMGIU 
, [Appeal from Aliababa'^.] 

Lord Scmsbr. 

Bn Joan Eduk. Jxn Pi a ad 

Mr. Akbir AlI. Dai and anr., 

Sir Lawrrrob JbmkIns, Appellanis, 

192 - V. 

Heard, U, 13 and Mppammat 

14y November. Sinoahi, 

J adgmeot, Respondeat 

2, December. , 

ffindulaw'-^Mituhkara- Joint family - Partner.^ 
or coparemors— Joint or i^parate-^Union after 
Hparation - Effect of eeparaiion amongst brothers 
or e ns of hrotkeh -- Enfries in village papers and 
joint payment of taxes and hanking account^ evi- 
dentiary value of. 

There was separation of a joint Milak- 
shara family^ when the coparcener^ came 
to an agreement that the eldest of them 
should divide the property into shares. 

When coparceners in a Milakshara 
family have separated^ an ngrecinent to 
re-unitc must he proved like anif other fact 
and if not proved they remain separate. 
The separation of the brothers does not 
necessarily involve the separation inter se 
of the sons of one such brother, 

KALABUX LfADHURAM V. KVkummjai (J) 
and Hari Bakhsh v. B\bi: JjAl (J) re- 
ferred to. 

Entries in kliewats and other village 
papers showmg that the shares of the eo- 
owners have been specified afford by them- 
selves no proof that the owners were 
members of a joint Mitakshara family or 
separated. 

Rbwa Pbasab Sukal v. Deo Dutt Bam 
S uKAi^ (3) and Nageshar Bakhsh Singh 
V, Qanbsha (4) referred to. 

Payments jointly of Government reve- 

0) L. B. 80 I. A. 130 : E. o. I. L. R. 30 Cal. 
726 f 7 0. W. N. 012 (1803). 

(2) L* B. 61 X. A. 103 : 8. c. 28 0. W. N. 053 
, 0224^. 

W L. E. 27 I A. 29 (1899). 

t4) L. B. jl7 I. A. 67lt9l9X 


nmi,''-4a,v€s, income-tax and such like 
payrh&nts do not by themselves indicate 
tUc parties making such payments are 
joit^l qr separate^ a/e partners <ir coparce- 
ners. 

The fact that money had been lent on 
niortgagcs or had been applied in the pur- 
chase of property docs not by itself indi- 
cate ihai the money teas or was not the 
separate money of Hindu coparceners. 

The fact that two or more Hindus had a 
hanking account docs not by itself prove 
that the moneys received by the bank 
tcerc moneys of a joint Hindu family or 
of Hindus who were partners in farming 
or other business. 

This was an appeal (No. 78 of 1923)' 
from a decree, dated the 13tlj July 1921, of 
the Hij^h (\juri at Allahabad, which re- 
versed a decree, dated the 24th April 1918, 
of the Court of the Subordinate Judj'e of 
Cioraldipnr. 

(lava I'rasad, ilie husband of the Bes- 
jKiiideiit, died iji October 1915, a liiiidu and 
governeef by (lie MitakHliara. The lies- 
pendent claiming' to lie liis sole heir ap- 
plied tor mutation of names in respect of 
her husband's ))roperties. The IMaintiffs 
opposed her and contended that Gaya Pra- 
sad was joint with them. 

Their contention was rejected by jtbe 
BevenlJe Authorities and they accordingly 
filed suit lor ixissessiori claiming title 
by survivorship. The SuJbordiiiate Judgft 
louud that although there was a partition 
in 1896 the ancestors of the parties be- 
came re-united and that Gaya Prasad’s 
efiitate devolved ui>on the Jdaintiffs. 

The High Court (Sir Grim wood Mears,* 
C. J. and Sir P, C. Banerji, J.) considered 
that tl^e oral evidence of re-union was un- 
trustworthy. • 

They held that the documentary evi- 
dence and the conduct of the parties ftrom 
1892 .up to the death of Gaya Prasad coii- 
cliisivply established separation iii estate. 

119 
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They were of opiaion that there was some fthe Plaintiffs from a’ decree of the High 
evidence of joint businass transactions bu# Court at Allahabad, dated the 13th July 
in the absence of the acdount books, which 1921, which reiversed a decree of an Addi- 
the plaintiffs failed to produce, and which tional Subordinate Judge of Gorikhpur, 
would have shown the method in whicli dated the 24th April 1918. 
periodic balances were dealt with, they The family to which the parties to the 
decided that the Plaintiffs had not made suit belonged is a Hindu family which is 
out their case. governed by the law of the Mitakshara. 

Messrs. DcGruytlier,K. C. and A. M<ijid The following pedigree shows how the 
for the Appellants. parties to the suit are connected with 

Messrs. Dunne, K. C. and B. Dube for each other, but in reading the pedigree as 
the Respondent. printed, it must be read from the right of 

the reader to his left. Sheg Narain was 
Their Lobdships’ Judgment was deli- the eldest son of Bal Krishn Eai and of 
vered by his seven younger brothers, Durga Prasad 

Sib John Edcb.—TIub is an appeal by was the youngest. 

Hal Krishn Rat 
Hied baforo 1802. 

! 

I I I I I 

NandT.Hl Chh-itaipal Indarilt Sheoratan Sbeo Nardn 
I Bal Bal Bal Hal 

I d. lOU d. 1882 I 

I I I I 

Miikat Jag Praead Bamj ia Kaurang 

Nath Bal Ral Ral 

(Plaintiff (Plaintiff 
No. 1 ) No. 2 ) 

II II 

Hatuk Bahadur Ral j Bam Char it' ar Paras Nath 

T r 

Hardwar Ral Bam Naroih Rai 

Husammnt Kiuncldol-Gajraj Ral Brljraj Rai, ehildluss i 

d. 1916 d. 1915 d 1898 

btfuro his son 



Muaamnint Btugari^Oaya Prasad 
(Defendant) d. Oct. 20, 1915 

The suit in which this appeal has arisen 
w'as brought by Jag Prasad and Ramjiis 
Rai against Musammat Singari, the widow 
of Gaya Prasad, who died childless, for 
possession, or a declaration that the Plain- 
tiffs are entitled to the possession of pro- 
l^erty Of which Gaya pBasad died possess- 
ed t)n the allegation that they jmd (lay a 
Prasad were, when he died, menders of a 
joint Mitakshara family. t 

Bal^Kiishn had eight sons ^ho are 
shown in the pedigree, and he Jwith his 
eight sons, when they were all, living, 
constituted a Mitakshara jOiioi family. 
The family w'as possess^ of scV^BliyUlages 


and other property. The family lived at 
Sonchiraiya, which was the principal an- 
cestral village. Their Lordships do not 
know when Bal Erishn died, but he died 
several years before 1892. Indarjit, who 
was the third son, died in 1882. SiiiaigjL, 
Ram Dhan and Durga Prasad, who Were 
the sixth, seventh and eighth sons, died 
before 1892. All the ei^ sons bad 
married and had a son or sons who were 
living in 1892. In 1892 the f$iihily agreed 
that Sheo Kaia^, who was the aldesti son 
of Bal Erishn, should l^artitiito tilh joint 
family pw^rty into eight 
The intention of ai|chjh p^th^^j^yii^sly 
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was that there should be a separation of 
the family into eight families, each re- 
presenting one of the eight sons of Bal 
Kniibn and his descendant or descendants 
and joint within Itself. In their Ijord- 
ships’ opinion the effect of that agree- 
ment was that the previoiA joint family 
separated into eight families. Thereupon 
Sheo Narain in 1892 partitioned the joint 
property into eight shares. The parties 
to the agreement were not satisfied that 
the eight 8hai"es into which Sheo Narain 
had partitioned the property were equal 
in value, and on the 3rd January 1895, 
the following persons, describing them- 
selves as Nand Lai Rai, Clihatarpal Hai 
and Sheoratam Rai, sons of Bal Krishn 
Rai, deceased; Nageshar Prasad Rai, 
Rambaran Rai and Mahadeo Prasad Rai, 
sons of Durga Rai, deceased ; Brijraj Rai 
and Gajraj Rai, sons of Srirarn Rai, de- 
ceased; Saniinath Rai, son of Ram Dhan 
Rai, deceased ; and Ramjas Rai, son of 
Indarjit Rai, deceased, appointed three 
arbitrators to make the partition in eight 
equal shares of the proi)erty in Sudar 
lahsil. District of Goralcbpur, and other 
tahsils. 

One of the three arbitrators died before 
an award was made and thereafter the co- 
sharers who were parties to the agreement 
of the 3rd January 1895 executed on tlie 
18th February 1896 an agreement by 
which they appointed the two surviving 
arbitrators and another man in the place 
of the deceased arbitrator, as arbitrators 
to partition the property in eight equal 
shlweB. The agreement of the 18th 
Fehraaiy 1896 contained the following 
authority and directions to the arbitra- 
tora:— 

* said arbitrilorai becoming unanimous should 

tale dcwm the evidence on oath of 
ea^ evwy p^nt, examine the quality of 

every land the end at their fleasuro amend 


or not amend the map and the Iota prepated by Sheo 
Harain Bai, arbitrator. The arbitmtors should in the 
*}et #hioh they may |orm inolude bonds, inortg:ng€« 
decrees, cows,^ bullocks, etc., the property of 
nff Imks in the districts of Azamgarh and Oomkhpur, 
and Nepal ilaqa (which has been omittodl equalising 
the va’ue. The arbitrators should separate the slinro 
of all the 8 persons. Each party will be liable for 
payment of revenue of the share which will be alot- 
ted to him in a particular viUage. If any bond or 
any property is found to bo the exclnsive property of 
any psrty, his statement may be taken down on oath 
and the same may not be partitioned The arbitra* 
tors should mark out the land forming the share of 
each party. Inch party is at liberty to corry on his 
busineps eiJher separntely or j'^dutly. Whatever may 
be the decision of tl)e arl)itnitors about all sorts of 
expenses shall be vnUd. The parties would accept 
the award of the arbitrators^nanimously arrived at 
on the points mentioned above, and no party shall 
deviate from it, but if any party deviates, his objec* 
tion shaU not he] entertaimible by the Court. Tlio 
arbitrators are competent in every way to do what 
they like. All of us, the executants, shall be bound 
by the award which all the three aibitratoi-s will 
make unanimously. The arbitrators should allot 
equally unculturablei and dihat lands and fruit and 
timber trees of all sorts to each co-sharer. They are 
at liberty to alter or uphold the lots mentioned above. 
They should make chaks of productive and unproduc- 
tive lands equalising their value. As regards the lots 
to be prepared by the present arbitrators, all of us, 
the executants, agree that if, on account of any pre- 
vious act, the whole or part of the l^t of any party 
be disturbed in some way, all of un, the executants, 
shall bo responsible therefor aud shall make it up 
from our respective share. As regards the rights of 
all of us, the holders of 8 thol'if, whatcvoi* the arbi- 
trators will detennine and record, the same shall bo 
accepted by us. We, the executants, representing 
the 8 thoks, shall accept «diatever the award the 
arbitrators will make unanimously about the pix). 
perty of aTl sorts belonging to us. Nobody will raise 
any objection and if he raises any, it sha’l not be 
entertainable by th^s Court. Hei*ce we have executed 
thia agreement so that it may be of use in time of 
need. 

“ Dated ISth February, 1896.” 

Their Tjordships would infer from that 
agreement that the parties to it or some 
of them had, although the family had 
separated, been carrying on some business 
jointly as partners. 

Before the arbitrators made their 
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award, Sheo Naraiti and Jiis brother Nand 
Lai had affreed to re-unite to{j;ether, ami 
they made an applicatfon to the arbilni 
tors that two sharea should be dealt with 
in the award as one undivided share. 
Their Lordships quote para, b of the award 
wliich w'as made as showing what tliat 
application wa.s. It is as follows . — 

“fi. Out of the ho'ders of Slots, Slieo Karain Hjh, 
the former arbitrator, prepared a lot in liU name nd 
another in that of Nand LmI Rai separately and 
fijave dififereut colours in tho tnai) aocordmue 
there with. Kow both these persons apply and inaLc 
Btatement on oath that both of them aie joint m 
the entire business connected with the village nnd 
Tourt and ere joint in nicfe.s, that a single lot of ilie 
entire movoab'e and imnioveablo pi*operty mav be 
drawn up for both of them at the time of parti- 
tion or that both the lots may be joined in t ii<‘ 
and represented by one cn’our, and that siibsetiueiii- 
ly both of them, or tlioir hoirs, will got the entiie 
irioveab’e and immoveable family pro])erty pari'- 
lionod ha'f and half either by mutnal consent <r 
through Court, when they will clioose to do s( . 
ITence, as desired by both the persors, their 1 o(n 
were joined in one, but they will be reprc.M'tit d 
by former colours 

In f*>oinpliance with that application the 
arbitrators allotted to Bheo Narain and 
Nand Lai two out of the eioht shaics 
which they partitioned to Shco Niuiiin 
and Nand Jjal as one joint share. 
arbitrators made their award on the J')j!i 
December 184^0, 

f 

The Hif(h Court and the Siibordanak- 
diid^e came to concurrent findings, limt 
the award effected ar separation of the joint 
family. In their Lordships’ opinion tlie 
joint family had separated wlien tlu;y 
agreed in^ tthat Kheo, Narain should 
]>artition the joint jn-operty in eight 
share.s, and that there was no agreement 
between the coparceners to contirxue k» 
be a jouit family. The question thus 
arises w»hether Chhatarpal, his soil Jug 
1 lasad, and Ramjas, ever agreed !with 
f»ajraj Rai and his fton Gaya Prasad to 
le-uiiite as a joint family. It lutsfbeen 


contended on bejialf of the Plaintiffs- Ap- 
pellants that those persons did agree to 
re-iinite, and that they had agreed to ro- 
iiiiite before the arbitrators made thoir 
aw^ard. If there was 'a re-uniting it was 
for the Plaintiffs to prove it. 

In BalabuA> Ladhuram v. Rukhmabai 

(1) , it was distinctly held by the Board 
that w'lieri coparceners in a Mitakshara 
family bad sejiarated an agreement to re- 
unite must be proved like any other fact, 
and that, if not proved, they remain sepa- 
late. Some doubts were entertained as 
to the effect of that decision' and it was 
contended in Hari Bakhsh v. Babu Lai 

(2) , that it meant that when brothers 
who were cojxarceuers separated their 
separation necessarily involved that the 
sons of one of those brothers had sepa- 
rated from each other. In Hari Bakhsh 
V. Babu Lai (*2) the Board disfxised of 
that (‘ontention and |X)inted out what Lord 
Davey meant by the judgment of the 
Board wdiich he delivered in Balabux 
iMdhnram v. llnkhmabai (1) as to a re- 
uniling of a separated family. 

]t was contended by the Plaintiffs 
before the Subordinate Judge, the High 
(‘ourt and this Board that a similar appli- 
cation to tliat wliich was successfully 
made to the arbitrators by Sheo Narain 
and Nand JjuI was made to tlie arbitrators 
bv (Jihatarj)al, Ramjas, Brijraj and Gaj- 
ruj Rai to have three shares allotted to 
them jointly on the ground that they had 
re-united. but that the arbitrators had not ' 
acceded to their application as Gajraj had 
not appeared before them to join in the 
application. If it had been the fact that 
they had re-united and that they had made 
the application they could have applied to 

(0 L. U. 30 L A. ISQ: f. tc. I. L. R. 30 Oal. 

725i 7 0. W. N. 642 aa03). 

(2) L. U. 61 1. A. 103 ; c. 23 C, W. 053 
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the Court when the awai'd came > before 
the Court to be filed as a decree to send 
the award back to the arbitrators ho that 
they might make it comply with the 
agreement of tiie parties. No such appli- 
cation was made to the Court. The Sub- 
ordinate Judge stated ^in his judgment : — 

“ 1 do not consider it is at all unlikely that such a 
request was made to the arbitrators) end Gnji’flj 
l)eing absent and liis pernozia’ consent deemed noces- 
eary by tho arbitrators in a matter of this kind, the 
request mig'ht have been discarded ” 

The Subordinate Judge did not find 
that any such request was, in fact, made 
to the arbitrators. One of the arbitrators 
was alive when the suit was being dis- 
posed of by the Subordinate Judge and 
might have been able to remember whe- 
ther such an important application was 
made to them or not. Kaiujas, who is a 
Plaintiff in this suit, swore tliat the ap- 
plication had been made to the arbitra- 
tors. The Higli Court did not believe 
him or that any such application had been 
made to the arbitraiors. The learned 
Judges of the High Court on this ques- 
tion also said : — 

“Further, when about h month Inter (thou the 
date of tho award), namely, on Ifth January, 18*7, 
all tho parties attended at tho Court of the Subor- 
dinate Judge to have the award made a decree of 
Court, no request wa.s m*de to the Court that the 
decree should formally modify tho award by gnnip- 
ing together into one lot llio s'haivs of Clihatarpul 
Bai, Ramjas Hai nnd thf3 brothers, Unjnij Bai and 
Gajnij Bid. Such an ap})licati(m it‘ Ihcte had, in 
fact, been a re- union) would not iiave been n conteu- 
■iLuS matter to which any of the owners of the other 
sharcH would have raised »n objection ” 

The l^laintift's also relied upon the evi- 
dence of one Sukh Mangal that such au 
Application bad been made to the arbitra- 
Jtors ; he swore that in his presence Gajraj 
asked Brijraj and Chhatarpal if the three 
lots (shares) ^had been joint, and that they 
replied “ owing to your illness the three 
lots had not been made joint,” and that 
Gajraj th^n said ; “ We will live jointly as 


heretofore ” and that Brijraj and C’hhatar- 
pal agreed to do so. The High Court did 
not believe; the evidence of Sukh Mangal 
nor do their Lordships believe it, and 
they do not believe that any wiicb a^ipli- 
cation was made to the arbitrators. That 
was all the parole evidence upon which the 
l^laintiffs relied to prove that after sepa- 
ration Chhatarpal, Pamjas and Brijraj 
and Gajraj had agreed io re-unite. Saini- 
nath, the son of Pam Dhan, who attended 
the arbitrators when they went to the 
villages, swore that whereas Nand Lai 
and Sheo Naraui did ask the arbitrators 
to make one joint lot of their shares, 
neither ( lihatarpal, Pamjas, Gajraj nor 
J3njruj e\cr made such a request. The 
High Court believed the evidence of 
Saminatli, as do their lx)rdshi[)s. 

Their Lordshij)s will now consider tlie 
other documentary evidence, hut before 
doing so they may state that on tlie evi- 
dence in the record tliey liave come to the 
conclusion tliat tlie iiiem))crs of tho 
family wJio had moved from Soiichiraiya 
to Rhikargarli and had liMal there in one 
house, carried on business as partners, 
but not as coparceners of u joint family, 
as money-lendej’s and m the cultivation of 
^ir and khuilliUsJit lands, anti they may 
observe that entries in hhcircw's and other 
similar village papers sliovNing that ifie 
shares of co-owners have Ix'cn specified, 
afford by Ihemsehes no [>roof that the 
owners wxTe nicmhcrs of a joint Mitak- 
shara family or l\v>d sqj^rated. [See 
Jicwa Vramd Siikal v. Deo Duit ham 
i^nkal (3), which was an appeal from the 
Central IVovinces; and Naqcshar Bakksh 
Sinyli V. Ganesha (4), wdiich was an ap- 
peal from Oudb. J Their Hardships will 
also obsene tliat in their opiniou pay- 
ments jointly of Government revenue, 

(3) h. R. 27 I. A. 39 (1899), 

(4; L. B. 47 r. A. 57 (:919), 
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taxes, income-tax and such like pay- 
ments do not by themselves indicate that 
the parties making such payments were 
joint or separate ; the parties may have 
been carrying on business as partners and 
not as Hindu coparceners. For the same 
reason the fact that money had been lent 
on mortgages, or had been applied in the 
purchase of property, does not by itself 
indicate that the money ^^'as or was not 
the separate money of Hindu ('Oparceners. 
The l)Ooks of account of a joint family 
would, if produced, show whether the 
moneys or payments had been advanced 
or paid from a joint Hindu family fund or 
from a partnership fund. The fact that 
two or more Hindus had a hanking ac- 
count does not by itself prove that the 
moneys received by the bank were moneys 
of a Hindu joint family or of Hindus who 
were partners in farming or other busi- 
ness. Not one of the documents in this 
case which has been brought to the atten- 
tion of tlieir Lordships, proves either that 
the moneys mentioned were or were not 
the moneys of a joint Hindu family. 
The books of account of the joint family, 
if Chhatarpal, Jag Prasad, Ramjas, 
Brijraj, Gajraj were after the separation 
of 189*2 members of a joint family, have 
not been produced, and it was necessary 
for tlie Plaintiffs' case that they should 
have been produced and put in evidence. 
The books of account would have shown 
whether the accounts, which must have 
been kept, twere the accounts of a joint 
family or of a partnership. The non- 
prodiiction of any of those books of account 
has not been satisfactorily explained by or 
on behalf of the Plaintiffs, and their 
lx>rdships draw the inference that if tl^y 
were produced they w^ould not support the 
case of the Plaintiffs. t 

Their Lordships will now refer to ^o 
documents on the record which, in t|bir 


opiiii4i»n, afford crucial evidence that the 
case of the Plaintiffs is a false case, and 
that there never was a re-uniting after 
1892 of Chhatarpal and Ramjas with 
Brijraj and Gajraj. Their Lordships may 
here observe that the Subordinate Judge 
ill Ills judgment did not attempt to ex- 
plain I he importance of those documents 
or the non-production of account books 
which must have been kept; whether the 
Plaintiffs and Brijraj and Gajraj were o^ 
uere not coparceners. 

Tlie first of the documents to^ which 
their Lordships now refer is a petition of 
the ()th December 1902, for the correc- 
tion of the Ichewat of the village Naakot, 
which was one of the villages, which was 
partitioned by the award of 1896. That 
pelition was presented by Ramjas and he 
made as Opi>08ite Parties to it Nageshar 
Prasad, Ram Dhan, Mahadeo Prasad, 
Saminath, Naurang Rai, Mukat Nath, 
Ram Charittar for himself and as guardian 
of his brother mParas Nath, Gajraj and 
(Jlihatarpal. In that petition Ramjas 
said : — 

A pplication for oorreotiou of the * kbewat ' rela* 
ting to ‘ inauza ’ Kaikot, * lappa ’ Marohwar, ‘ pargana * 
Binaikpur, under sec. laji, Act Ko. 8 of 1901. 

“ The Petitioner bega to ataie aa follows 

1. The partiea belong to one and the same family. 
Tlie entire property was j>artitioned by arbitration. 
U iiiler the ) artition made by the arbitration, whioh 
was given effect to by the civil Court, no ahAre in 
‘mauza’ Naikot aforesaid was allotted to opposite 
p**rty Xo. 1, while the following shared were allotted 
to the petitionor and to opposite party Ko 2, in sup- 
port of Avhich the * goshwara ’ statement prepared by 
the arbitrators is filed 

2. Every co-sbarer has entered into possession of 
his lot allotted to him by the arbitrators ; hut It has 
not been given effect to in the public papem np till 
now. It is, therefore, hereby prayed that the fdb 
lowing corrections may be madi0#|t^he *khewat' 

Names of sharers. Amount of share 

• 

Bamjas Bai 1 Anna ^ pies ppd IS 

ohhAtsnksv ^ , 

Saminath Rai 1 snnA, 6 ptes atiA B 

tanks, * * 
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Bttdli , JiAiuraiig, 

Mliheahwftri Bai, Bons 
and heirs of SbivA Ua- 

ratan Bai, deceased. 1 aima 4 pies and 4 cliha- 
tanks. 

Ifukut Nath Bai^ son and 
heir of Nand Lai Bai, 
deoeased, Bam Charit- 
tar Bai and Paras Nath 
Bai, sons and heirs of 
Bliiva Narain Bai, de^ 

ceased ... 1 anna R pies and 9 cfaha- 

t^nks. 

Gajraj Bai for self and 
heir of Brijraj Bai, de- 
ceased >>. ••• 1 anna 2 pies and 12 

chhataiika. 

Ohhatarpal Bai 1 anna 2 pies and 9 chha- 

tanks ” 

Bamjas signed that petition on the 
6th December 1902, and he made at the 
loot of the petition the following decla- 
ration, which he also sigired : — 

“ I declare that the })articulars set 
forth in this petition are true.” 

Their Lordships assume that the peti- 
tion of the 6th December 1902 of Eam- 
jas was presented to Ihe Collector of the 
District or to some Bevenue official under 
him and it appears not to have been com- 
plied with, and on* the 19th September 
1907, Chhataipal presented to the Eeve- 
nue official of the District a similar peti- 
tion for the correction of the khewat of 
Mauza Naikot, and he made as Oppo- 
site parties to it Qajraj, Bamjas, Mukat 
Katb, Bam Charittar for himself and as 
guardian of Paras Nath, a minor, Naurang 
Bai, Nageshwar Prasad, Mahadeo Prasad 
and Sarja Prasad. In that petition 
Chhatarpal said : — 

** 1, The parties held an ancestml oight-anna share 
ii^ the said share and were in possession of the same 
aa the mamba^ of a joint Hindu family. 

Biibaeqaeiil^, a partition was made by arbi- 
tiwti<mi,and under the arbitration award confirmed 
by the citB CDurt, the shares in the said ancestral 
tji^t^iiiiia Share were allotted to each of the co- 
iharm aa par atweffioation given below. 

^ Under the arbitration award, every ’oe-eharer 


is in posaession of his sliore. Correotious iu the 
'khewaf renting to other vitlnges have already been 
made ; but the ooiTeotioiis iu the * khewat ’ relating 
to this village, ^*ivo not been msdc ^-ith reference to 
the Said award. It is, therefore, hereby prayed that 
corrections may be mode in the ‘ khewat ’ with refer- 
ence to the arbitration award. 

** Not® —Gajraj Bai, Jag Prasad Bai, and Bamjas 
Bai have purchased from Saminath unilor a regis- 
tered sale-deed, the one anna R T'ie 2 chhatnnk share 
which was allotted to him under the partition award. 
They shall make a separate application for routatk>u 
of names iu respect of that share. 

Specifications of shares in respect of which amend- 
ed entries are to be made in the ‘ khewat ’ with refer- 
ence to the arbitration award *. — 

Amount of shares to be 
entered against the names 
Names of co-sharers of the co-sharers w'ith re- 
ference to the arbitration 
award. 

Naurang Bai and Musim- 
mat Balhanta, heirs of 
Shiva Batan Bai (?! de- 
ceased •«» •«. 1 anna 4 j:)ios and 4 chha- 

tanks 

Qajraj Bui .*• ... 1 anna 2 pios and 12 

chhatanks. 

Obhatirpal Bai, Poiitioncr 1 anna 2 pies and B chha- 
tanks. 

Bamjas Bai ••• 1 anna 2 pies and 12 

chhatanks 

Mukui Kath Bai and Bam 
Charittar Bai for self 
and as the guardian of 
Paras Nath Roi, minor, 
heirs of Shiva Narayan • 

Bai and Nand Lai Bai... 1 aiina 5 pies and 9 chha- 
tanksi" 

Jag Prasad, the Kon and general 
attorney of Chhatarpal, signed Chhatar- 
pal’s name to a declaration at the foot of 
the ijetitipn that th« paitipulars aet forth 
in the application were true. 

Havii>g regard to those petitions of 1902 
and 1907, and to the attempted specifica- 
tion of shares by Sheo Njirain in 1892, 
and to the award of 1896, there cannot 
be the least doubt that the joint family 
which descended from Bai Erishn separat- 
ed into eight families, two of which, Jai 
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Naraih’s and Kand Lai’s, re-united before 
the award was made. ^ 

It is true that the ))laint the 11th 
February 1902 of Gajraj, C’hluitarpal 
and Ramjas (Ex. 7), if it stood alone 
and could not be explained, would afford 
strong evidence that Gajraj, Chhatarpal, 
and Ramjas constituted a- joint family of 
which Brijraj was a momber. But "in" 
1893 the joint family, which then existed 
without doubt, had sejiarated and 
Chhatarpal, Gajraj and Ramjas were not 
re-united as a joint family. Possibly the 
explanation is that the statement that the 
Plaintiffs in that suit were joint with Brij- 
raj was the work of the i)leader w'ho pre- 
pared the plaint as the easiest way of ex- 
plaining how tho.se Plaintiff's had a right 
of suit on a hyj)othocatiot) bond which had 
been given in favour of Bi'ijraj alone in 
1897. 

The statement in the plaint of the suit 
for malicious prosecution which Ramjas, 
Jag Pramd and Gajraj brought in 1912 
that they “ are members of a joint 
family,” which has jointly paid Rs. 900 as 
revenue and Rs. 65 as income-tax, 
their Lordships also consider to be worth- 
less in face of tlie crucial documents to 
which they have referred. 

The conclusion at whicli theii- Lordships 
have arrived is that the decree of the 
High Court of the 16th. July 1921, dis- 
missing the suit of the Idaintiffs with, 
costs, was right and that this appeal should 
be dismissed w ith cot^ts, and they will ac- 
cordingly humbly so advise His Majesty. • 

Solicitors : Messrs. Francis it Harker 
for the Appellants. 

Solicitor ; Mr. II. Sr L. Polak for thtf 
Respondent. , f 

G. D. M. » 
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Judgment, 

15, June, 

Kiveuting Court, power of, to quettion validitg of 
decree— Limits of its competmee - Apparent want 
of jiirisdiction of trial Court, only ground. 

ll’/icrc the decree presented for cxe- 
ciiIkiu was made by a Court which appar- 
ciilhj had not jurisdiction, whether pecu- 
iiicmj or tcrrilorial or in respect of the 
judijment-dehtor' s person, to make the 
dccirr, the cxecuiiny Court is entitled to 
refuse to execute it on the ground that it 
ica.<t made without jurisdiction. Within 
ihrsf. narrow limits, the executing Court 
is authorised to question the validity of the 
decree, „ 

Tins was a Reference to a Full Bench 
made on 15th December 1924 by Suhra- 
wardy and Cuming, JJ., in Appeal from 
Older Xo. 665 of 1922. 

In July 1897 tbe nredecessor-in-interest, 
of the Respondents mortgaged certain 
jnoperties in Birbboom and certain ptOT, 
perties in Santhal Farganas (one of theip 
being Mouloti) to, the predecessor4n-4n-. 
terost of the Appellants. Village Mouloti 
was under settlement in 1910 whqn the 
Appellants instituted a suit (Na, &7 n£ 
1910) on their mortgage in tiw Ceuirt of 
a Subordinate Judge “ Of ' 'B^butti. A. 
mortgage decree was pa£^ tlje^j 
favour. In 1021 tile. ApiMl^nta 
last application for ej^utlon. .Th# 
pondents appeared and 


(^OBA OuAite Haudes 
and anr, Appellants, ' 

P. AfuLLA Ku.har Roy 
and ors , Rospondeuts. 
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to the eseeiitioa ai^^usec.'i?, C- P. Code; 
The said objection, was to. the 
effect : ‘ ‘ Thie Court' bad no jurisdiotiott 
to try the oiiiginail suit, iii donnectioa 
with tlie abo^' executioti case; Tb« 
decree obtained in inortga|[e suit No. S7> 
of 191Q is void, that is, 'a nullity and al 
such, the execution cannot proceed." : 

It Nvae held by the Division Bench fol- 
lowing the oasa of Maha Prasad Singh v. 
Ramani Mohtin Singh (1), that the Sub- 
ordinate Judge was not competent to pass 
tlie decree in suit No. 57 of 1910. The 
following' question therefore was referred 
to the Full Bench : — 

“ Where a decree haying been passed 
by a Court having no jurisdiction to pass 
it is v<Md and a nullity, is the execution 
Court .competent to question its validity 
and refuse to execute it? ’’ 

The Order op Kbfehrnok was as fol- 
lows : — 

P)IJHRAW,AR1>Y A.ND CUMINO, JJ. — This 
appeal is directed against an order of the 
Subordinate Judge of Birbhum holding 
the decree sought to be executed by the 
Appellant incapable of execution and 
dismissing his application for execution. 
In 1910 Appellant obtained the mortgage 
decree, which he is now seeking to exe- 
cute, in the Court of the Subordinate 
Judge of Birbhum in respect of properties, 
soane of which were in the District of 
Bi]i>hnm and some in the Santhal Par- 
ganas. In this execution case the judg- 
paent^dl^tors have taken exception to the 
execution on the ground that when the 
decree was passed, some of the mortgaged 
propertieB situated in the Santhal Par- 
guias were under settlement, and so 
nnder sec. 2 of ilct XXXVII of 1866 thb 
Birbbum Court hhd no jurisdiction to 
the , dei^ r decree 'having thus 
ft ts 0. w. N. «4 


|k». 

been passed witlwiit jurisdkttop is void 
and incapable of eXecutibn.«. The CdiM 
below has found that one of the Banthat 
Parganae pro^rties Mouzah Mouloti was 
under settlement when the decree - vra» 
passed and held, under the proviaions oY 
the Act above referred to and on th4 
authority of the decision of the Judicial 
Cbdi'mittee of the Privy Council in Mdhrt 
Preuad Singh v. Ramani Mohan Singh 
(1), that the Birbhum Court bad no 
jurisdictioh to try the suit and pass the 
decree which is accordingly void and in- 
capable of execution. In this view the 
learned Subordinate Judge has dismiss- 
ed the execution case. The finding of 
fact recorded by the Court below has not 
been disputed before us by the Appellant;, 
but the order of the Court below has 
been assailed on two grounds : — (1) that 
the Court below as executing Court oould 
not go behind the decree and test its 
validity but was bound to execute it ^en 
though it was passed without jurisdic- 
tion ; (2) that the Court below is wrong 
in holding that the whole decree was bad 
and it should have executed so mtiob Of 
it as was valid in respect of the Bifbbum 
properties. 

'The second contention may be shortly 
disposed of as untenable in view of the 
decision of the Judicial Committee in 
Maha Prasad Singh v. Ramani Mohan 
Singh (1). 

On the first point there is no unanimity 
of opinion and we find, it difficult to re- 
concile some of the decisions of this 
Court. In Roopnarain Singh v. RamO^ee 
Singh (2) and Narendra Bahadur v. 
Gopal Shah (8), the objection that the 
decree was void and incapalda of execu- 

, . (1) I..L. B. 42 Cal. DSi a is V. 9M 
(F. O.) (M|t4). .i ; *1 

(3) so.ih&mfisw^ : 
ts) 

120 
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tion was permitted to be raised and allow- 
ed the execution of the decree. A oon- 
traiy view was taken in histoanath Pro- 
aad Mahata v. Bhagwandin Pander (4) 
and in Kali Pada Sarkar v. Hart Mohan 
Dalai (5), wheise it has been laid down 
that an execution Court cannot question 
the validity of the decree and refuse execu- 
tion though the decree was a nullity and 
passed without jurisdiction. In Kunja 
Mohan Ohakramrti vl. Manindra Chan- 
dra Rai Chaudhuri (6), Mookerjee, J., 
who was a party to the decisions in Biswa- 
nath V. Bhagwandin (4) and Kali Pada 
V, Han Mohan (5), enunciates the pro- 
position of law that when a decree is void 
and a nullity it is not only the duty of 
the Court which passed it to ignore it but 
of every Court to which it is presented. 
Though the oase in which this observa- 
tion was made did not arise in execution, 
it is wide enough to cover a case like the 
pr^nt and is in conflict with the view 
expressed by the same learned Judge in 
the two pi’evious cases above cited. This 
question has been recently considered by 
a Pull Bench of tlie Patna High Court in 
Junqli Lai v. Laddu Ram (7), where on 
a review of the conflicting authorities it 
has been held that an execution Court 'cau 
only execute a valid decree, and a void 
decree ought to be disregarded without any 
formal proceedings to set it aside. The 
same view has been taken in other High 
Courts. Imdalt Ali v. Jugan Lai' (8), 
Hazi Musa v. Pprmanand (9) and M. 
Subramanta v. Vaithinatha (10). 

(A) 14 C. L. J. 648 (1911). 

(5) I.L.B. 44Cs1.627: •. 0. 31 0. W. N. 

1104 ) 34 0. L. 3. S76 (1916). t' 

(6) ^ C. W. N. S4»t 8. 0. S6 C. L. f. 134 

(1922). 

(7) [1919] F»t. 106! 4 F. b. J. S40>(tl#.V 

(8) I. L. B. 17 All. 476 0835). i 

(9) I. L. B. 16 Sou. 216 (1890). 

(10) I. L. B. 88 M*4. 682 (1818K 


Bov. 

As it is a matter ot general importance 
apd the view taken by this Court in the 
cases of Biswanath v. Bhagtoandin (4) 
and Kali Pada v. Hari Mohan (5) are not 
only in conflict with that Accepted by the 
other High Courts but also with the deci- 
sions in other cases of this Court to which 
we have referred, we are of opinion that 
the present stnite of the authcsiities being 
embarrassing to the lower. Courts the law 
on the point should be settled by a Pull 
Bench. 

We accordingly submit the following 
question for the decision of ihe Full 
Bench : — 

Where a decree having been passed by 
a Court having no jurisdiction to pass it 
is void and a nullity, is the execution 
Court competent to question its validity 
and refuse to execute it? As the point 
has arisen in a seccmd appeal the whole 
case is submitted to the Pull Bench for 
decasion, 

Babu Rupendra Kumar Mitter (with 
Babus Dharmadas Set and Promotha Nath 
llatnlopadhya) for the Appellant. — There 
are two classes of cases in which the 
j)ower of the executing Court has been 
considered ; 

(1) Where the decree was passed by a 
Court having no jurisdiction over the sub- 
ject-matter. 

(2) Where the decree wae a nullity 
by reason of it being passed against a 
dead man whose legal representative rais- 
ed the question at the time pf the execu- 
tion. 

The cases of Nagendrabala v. Secretary 
of State for India (11) and Bmtrniatjhrv, 
Bhagwandin (i) are cases falling within 
the first class. They , have held thatithe 

(4) 140.i:..I.,iMBa^l}." ' ' 

ifi) t L. (CM. ««r I «. «. ;% lA 

ai) M 
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executing Court must take the de<jree 
as it is and cannot question the 'validity 
thereof. There is no conflict on this point 
BO far as the Calcutta High Court is con- 
cerned. 

The cases falling wit];iin the second 
class have not laid down an uniform rule. 

The case of Kali Pada v. Hari Mohan 
(5) has laid down that the executing 
Court in such a case cannot question the 
validity of the decree. The cases of 
Girindra Nath v. Huro Nath (1‘2), Roop- 
narain v.Jtamajee (2), Narendra v. Gopal 
(3) and Jungi Lai v. Laddu Ram (7) have 
laid down that the executing Court can 
disregard such a decree and refuse execu- 
tion. The cases falling within this second 
class can be placed on a different principle. 
Under Or. 21, r. 22, C. P. C., a notice 
has to be served on the legal representa- 
tive of a judgment-debtor who is dead. 
Such a representative can shew that bis 
predecessor-in-interest was not a party 
to the suit in the real sense being dead at 
the time. It has been put so in Girindra 
Nath V. Huro Nath (12). The cases of 
Narendra v. Gopal *(3) and Jungi 
Lai V. Laddu (7) purported to be 
based on the broader principle that the 
executing Court as other Courts can 
difliegard what is a nullity. In both these 
cases reliance was placed either in argu- 
ment or in the judgment in Girindra Nath 
V. Huro Nath (12) and Roopnarain v. 
Jtamofeei (2) which were decided under 
Act Vin of 1869. That Act indicated 
that in certain contingencies executing 
Court could disregard a decree whlcii 
appeared to be passed by a Court without 

(8) s 0. L. R. isa 
fs) n 0. jiX 7 . SM (iau). 

. 00 LL. 9.44 CM. tin? I i, c. 21 0. V. H. 

p(04i 84r.O.>Xilt6(ldlA. 

b. J. MO (tUB). 

02) t6w,B.4Ha8e8), 


junsdiction ; see sec. 288 of Act VIH of 
1869. There id no corresponding section 
in the Civil Prficedure Code of 1908 which 
indicates that the legislature has since 
then changed its mind. * 

It is established that an executing 
Court is a Court of limited powers. There 
is , a course of decision that it cannot go 
behind the decree and that an objection 
under sec. 244 of the old Code and .4ec. 
47 of the new Civil Procedure Code must 
assume the validity of the decree. 

•See Hassan Ali v. Ganzi Ali (13), 
Girish v. Shoshi (14), Khettrapal v. 
Shyama Prasad (15), Madan Mohan v. 
Dhikhar (16), Roma Prosad v. Anukul 
Chandra (17), Biudesri v. Lakhpat (18) 
and Kali Pada v. Hari Mohan (5). 

The rule so formulated is based on 
sound principles of justice, equity and good 
conscience. If a decree is attached 
directly either by way of appeqil or reviSw 
as being passed without jurisdiction, and 
the decree be vacated the Plaintiff can 
either taJre back the plaint and file it in 
the proper Court claiming the benefit of 
sec. 14 of the Linutation Act or in a case 
like the present make the necessary 
amendment in the plaint. Bee Setru^ 
cherlu Ramabhadraraju v. Maharaja of 
Joypore (19). 

Babu Bwranashiba^hi Mukerjee (for 
Babu Brojo Lai Chuckerbutty) with Baba 
Panchanan Ghosal for the Bespon- 
dents. — Where a decree Jjas been passed 

f6) I. li. B. 44 Oal. 627 1 n. o. 21 0. W. M. 
llOit 24 C. L. J. 376 rioifit. 

(1.7) I. L. K. 81 Cal. 179 (181) (1908), 

(14) L. B. 27 I. A.. 110 (194) i #. c. 1, L. R. 27 
Cal. 961 (1900). * 

(16) I. L. B. 32 OaL 265, 26? (1904). 

(16) 16 0. L. J, 617 (619) (1912). 

(1?) 20 0. U 3. 612 (614) (1914). ' ' 

(18) 16 0. V7. N. 726 (728) (1910). 

(19) I. h. B. <2 Had: 8lS( a, c, 23 d. Yf. M. 
1088 CP. 0.) (1818). 
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Iby^ Court hAving no juiisdiction to pass 
it, it is void and a nullit 3 f and the execu- 
tion Court is competent t6 question its 
validity. Now there is a distanotion 
between want of inherent jurisdiction and 
illegal exercise of jurisdiction. Refers io 
Hridoy Nath v. Ram Chandra (20), 
where jurisdiction is defined. Here the 
Court had jurisdiction but exercised the 
juiisdiction illegally. In such a case, 
the execution Court is not competent io 
question the validity of the decree. Re- 
fers to Nagcndrabala v. Secretary of State 
for India (11), where there was an ille- 
gal exercise of jurisdiction and not want 
of jEiisdictiou. So it was held there 
that the execution Court cannot try the 
Validity of a certificate under the Public 
Demands B^covery Act. Biswanath v. 
Bhagtoandin (4) seems at first sight to 
be against us. But We do not know the 
facts of the case, the judgment does not 
disclose them. , So it is not clear whe- 
thev it is a case of want of jurisdiction or 
of illegal exercise of jurisdiction. But as 
tho case of Nagendrahala v. Secretary of 
'Stafe,for India (11) is relied on, we sup- 
ipose that it is a case of illegal exercise of 
-jurisdiction. Refers to Puma Chandra v. 
Dina J^andhu (21). Here the legality 
of a certificate was questioned. It was 
Bn illegal exercise of jurisdiction. Refers 
to p, 819, the observation of Maclean, C. J. 

- The same learned Judge Mr. Justice 
Mookerjee held jn Golab Sao v. Madho Lai 
(22) that‘ an order made i^ithout jurisdic- 
tion is, absolutely null audi void; such an 
order may be shown to be a nullity in any 

, 14 6. L J. 648 (IMl). I 

ClfiliO.n J, 88(1911). < 

(20), I. L.B.4SdaL18Si ac. 24 4 W. N. 

723j 81 0. L. J. 482 (F. B ) (tfliO). 

(81) 1. L. &. 84 C«l. 811 ; •. o. 11 4 W. N. 
'J’6B (F, B.) (1907). ^ 

„ (22) 9 0. W. ». 966: p. 2 0. ip, J. 884 

(1906). > 


Roy. 

proceeding Where reliance is placed on it. 
Refers to Kunja Mohan v. Manindra 
Chandra (6), jurisdiction defined. Nannhoo 
V. Tofan (23), Arjun^s v. Gunendra 
Nath (24), Jungi Lai v. Laddu Bam (7), 
Janardhan v. -Raw Chandra (26)' and 
liamgopal v, Kishan Chandra (26). 
Also refers to Maha Prasad v. Rahnani 
Mohan (1). Birbhum Court had no 
jurisdiction in respect of Santhal Parganas 
property. 

Refers to Trevelyan on Jurisdiction of 
Civil Courts, p. 6. ^ 

The Judgment of the Coubt was as 
follows : — 

WalmslEy, J, — This Reference is made 
in a first appeal from an order. The 
necessary facts are given in the Order of 
Reference and need not be repeated. 

The question propounded is in these 
words: “ Where a decree, having been 
passed by a Court having no jurisdiction 
to pass it, is void, and a nullity, is the 
execution Court competent to question its 
validity and refuse to execute it? ” 

The learned Judges who made the Re- 
ference are satisfied that the decree under 
consideration was made by a Court that had 
no jurisdiction to make it, and that in 
consequence it is void and a nullity. It is 
not open to us therefore to fi fty any 
of the questions involved in those find- 
ings. We have to start by accepting the 
proposition that the Court that madk the 

(t) 1. L. B. 42 OaL 116 : «. o. 18 C, W. K. 
994 (F. 0.) (1914). 

(6) 27 0. W. H. 642 (646); t. o. 86 0. t 
*24(f«l2). 

(7) 11919] Fat. 106; 4 F. L. J. 240 (1916) 

(28) 14 W. B. 216 (18«». 

(24) 18 0. W; K, t«6i »ftO. io a, t. 241 
*<»614). 

‘ '(26)l.X,.B,2b'8oia 217 AiOjU. 

(26) li. B. frf I. A. % •. 9, 1. 1,. B. 61 0*1. 
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decree had no jurisdiciion to make it.^and 
by that expression is meant that tije 
(yourt had not such territorial jurisdiction 
as would authorize it to make the decree, 
and not that Having jurisdiction it exer- 
cised it erroneously. This distinction is 
of great importance, for*with all respect I 
venture to think that the apparent conflict 
in reported cases is largely due to failure to 
keep this distinction clearly in view. Jt 
would be tedious to examine the numer- 
ous decdsions in detail, and it would not 
lead to any useful result. I think, it may 
be said that the correct view , and the 
view for which there is a strong current 
of authority, is that where the decree pre- 
sented for execution was made by a Court 
which apparently had not jurisdiction, 
whether pecuniary or territorial or in re- 
spect of the judgment-debtor's |)erson to 
make the decree, the executing Court is 
entitled to refuse to execute it on the 
ground that it was made without jurisdic- 
tion ; within these narrow limits 1 think 
that the executing Court is authorised to 
question the validity of a decree. 

As the question arises in a first appeal, 
we must return the case for final adjudi- 
cation by the Bench which referred it, 
with the statement that our answer to 
the question propounded is in the aflirma- 
tive. 

. C. C. Ghobe, J. — agree. 

StjHHAWABDY, J. — I agree. 

B. B. Ghose, J .—I agree. 

Duval, J. — agree. 

N. G. 


IGIVIL APPELUTB JURlSDICTlOH.] 
AfPXAL from OBiaiRAL OlVIL J URlBinOttOM 
1^0. 127 OF 1924. 

Sandfrsox, C. j. Tiloke Crand uuraha 
Rankin, J. and anr., Plaintiffs, 

Appellants, . 

Heard, 9, 1 1 and t?. 

12, March. J. B. BbA'jtib & Co., 

Judgment, Defendants, 

13, March. J Respondents. 

Transfer of Proj^ty Act (IV of 1S8S), secs. F, 

5S—Cmitructive fiottce^Lia pendeQs-^^4« 
as a purchaser^ whether affected or bound 
hy the constructive notice of the tenfmt^s r^hts or 
any collateral arrangements made previous to the 
mortgage^ between the mortgagor and lessee hy way 
of advance to he reckoned as rent paid in advanee^ 
Receiver acting beyond his powers — Validity. 

If the arrangement between the mort^ 
gagor and tenant for prepayment of rent 
or for setting off future rent against 
money due from the tenant to the mort- 
gagor, be made subsequent to the date 
of the mortgage^ such arrangement will 
bv treated as a collateral bargain between 
those parties and not binding upon the 
mortgagee; such arrangement will in 
equity bind a person taking a transfer of 
the reversion^ unless he can show that he 
purchased for value without ^lotice. if 
there is a tenant upon a property, his 
open possession is notice, not only of the 
immediate terms ^ of his tenancy, but 
collateral agreements as well, in the ab- 
sence of all enquiry by the transferees, 

t 

A morUjagee cannot repudMe a transde- 
tiun because the Receiver in his suit acted 
beyond his power in sanctioning tha same, 
after the transactiom had been carried 
through and after the Receiver and iHorf- 
gagee had taken advantage ih^redf. 

Ashburton (Lord) .■», ..Nootdn (1), 


(I) [IttW] l Oh. 274. 
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GREfflt V. BHmiiBEBO <7) md v. 

Davison (9) referred to. ^ 

Per Bankin, J. — In orde^ to get the 
benefit of the protection of sec. 60 of the 
Transfer of Property Act, the tenant must 
pay rent as tent and must not pay rent 
in advance which, in the circumstances, is 
a mere loan to the mortgagor. 

DEKiOHOiiLS V. Saunders (5) refer- 
red to. 

The Defendanta-Eespondents were teii- 
aots under Messrs. Hyam and Jones 
from 31st December 1906, paying Bs. 150 
per month on a lease for 25 years. On 
18th July 1914, the latter mortgaged the 
premises to Mr. M. A. Sassoon and two 
other persons, and on 30th April 1917 ho 
again mortgaged the same to Messrs. 
Mackintosh Burn & Co. On 13th Janu- 
ary 1917 a mortgage suit was filed by the 
first mortgagees. On 16th March 1917 
Mr. M. A. Sassoon was appointed as Be- 
ceiver and the preliminary decree was 
passed on 27th July 1917. Messrs. 
Mackintosh Burn & Co. having in Janu- 
ary 1919 filed a mortgage suit were added 
ps^y in the former suit, and on 24th 
January 1919 the final decree was passed. 
(The Calcutta Bent Act came into force 
on 6th May 1920.) On 7th June 1920 the 
tenants Bespondents advanced Bs. 7,800 
to the landlords for the repair and im- 
provement of the "iiouse, and it was 
agreed that it should be as payment 
made <mly in advance, on account 
of rents of thd premises No. 6*1 > 
Mangoe Lane, for the purpose of making 
an additional room on the roof of the one 
storied godowu in the above premise^ to 
be deducted out of the monthly r^ts 
payable, wl., Bs. 200 per month.”,! In 
1921 the landlords proposed to create an 

(6) L. E. 6 C. P. S8B (1870). t- 

(7) [1911] 104 L. T. 140 0. A. 

(9) 16 Ve». 640 (1809). 


equitable mortgage on the premises to the 
i^laintiffB, and on 12tb July 1921 the 
Plaintiffs advanced money to pay off the 
claim of Messrs. Mackintosh Bum ft Co. 
and became the mortgagee by deceit of 
title deeds. On 20th October 1921, the 
tenants made *a further advance of 
Es. 1,500 to the landlords and on 29th 
December 1921 another sum of Es. 2,500 
was advanced, on the terms of the 
arrangements of 7th June 1920. After 
7th June 1920 no further rent bills were 
made out nor rent collected.^ On 6th 
April 1922 an order for sale was made and 
the cl. 15 of the conditions of sale pro- 
vided that the properties are sold subject 
to a mortgage, dated 12th July 1921, for 
6 lacs carrying interest at 12 per cent, 
per annum and “ the existing tenancies, 
quit rents, rights of way and other rights 
and easements, if any, affecting the some 
and in particular as regards lot No. 1 
subject to a lease for a period of 25 years 
from Slat December 1906.” On 24th 
March 1923 the sale was held and the Plaiu- 
tiffs-Appellanls became the purchaser. 
On 28th March 1923 the Plaintiffs gave 
notice of sale to the tenants, the Defend- 
ants, and called upon them not to pay rent 
to any person other than the Plaintiffs. 
On Slst May 1923 Plaintiffs gave notice 
to the tenants to quit the premises 
by the end of June 1923. The ten- 
ants set up the agreement of 7th June 
1920. On 30th July, the Piaintiff-pur- 
chaser gave a further notice. to the De- 
fendant calling upon him to quit. the pre- 
mises on Slst August and in default claim- 
ed damages at Be. 300 per month. The 
Defendant refused and thia miit* was 
filed on 9th November 1923. Page, 3., 
dismissed the Flaiidii&^ olaint aisd iigainiMi 
that decree Iftls appeal .was fil^. .7 

Sait lio. 8617 ot tMt. IntgiaW oa j||9^ £9 
1984, ,v:.f 
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Sir Benode MHUr (with Mr. H. G- 
Miijumdar and Mr. 8. C. Mitter) argued on 
behalf of the Plaintilfe- Appellants that pre> 
payment of rent in advance is not the fnl* 
filment bf the odvenant to pay rent as it 
became due bnt is an advance to be appro- 
priated towards payment ^f rent as the 
same becomes due. Cited DcNicholls v. 
Saunders (6), Cook v. Guerra (8) and Ash- 
burton (Lord) v». Nocton (1). 

The mortgagor cannot grant a lease after 
m<»i;gage for more than monthly tenancy 
in case of^houses. See Madan Mohan v. 
Rajkishori (10). This agreement having 
taken place in 1920 pending the mortgage 
suit is affected with the principles of Us pen- 
dens. Auction-purchaser is a party to the 
suit within the meaning of sec. .'>•2 of the 
Transfer of Property Act. 

Mr. W. W. K. Page argued on behalf 
of the Respondents that the principle 
of DcNicholls v. Saunders (5) do not apply 
to the fact of this case because here the 
mortgage of 1921 in favour of the Plain- 
tiff took place after the agreement of 1920. 

In this case the mortgagee Bassoon who 
was also the Receiver knew of the agree- 
ment of 1920 and consequently the auc- 
tion-purchaser is affected with construc- 
tive notice thereof and is bound by the 
agreement. 

[Green r. Rheimberg (7) and Daniels v. 
Davison (9) referred to.] 

The JonoMRNT of the Court wa« as 
follows • 

Sanderson, C. J. — This is an appeal by 
the Plaintiffs agS-inst the judgment of my 
learned brother Mr. Justice Page which 
was deiitered on the 19th of May 1924. 

. <i) ftl 1 Oh. S74 

B./ C« P, 660 (1670). 

(75 IJSjy 10* I*. T. M0 0. A.. 

(8) t: lt.70. P|Wfl{1878). 

OD x»lrM.»M(B|oe). 


'The Plaintiffs brought a suifi against the 
Defendant, who, was sued as J. B. Beattie 
A Co., to reooyer possession of a portion 
of certain premises, which was occupied 
by the Defendant. The portion in quea- 
tion was part of the first floor of promises 
Nos. 3 and 3-1, Mangoe Lane, Calcutta. 

There was a prayer for Rs. 3,160 in re- 
spect of rent up to the filet of August 
1923. 

There was a further prayer for damages 
at the rate of Rs. 600 per month from the 
1st of September 1923 until delivery of 
vacant possession by reason of the alleged 
wrongful possession of the Defendant 
after the 1st of September 1923. 

The defence shortly stated was that the 
Defendant had been a tenant of these 
premises for a long time, and that in 1920 
the Defendant was requested by his land- 
lords, Messrs. Hyam and Jones, to 
advance money in order that such money 
might be applied in repairing fend improv- 
ing the premises generally. 

Jt was alleged that it was verbally 
agreed that the Defendant would advance 
Messrs. Hyam and Jones money to be 
spent on repairs, and that the nooney so 
advanced would be accepted as rent of the 
premises paid in advance and that the De- 
fendant would be entitled to remain in 
possession as tenant of the premises until 
rent of the said prefbises at the rate 
Rs. 200 per month should have accrued to 
an amount equivalent to the rent so paid 
in advance. , ’ . 

Jt was alleged that the Defendant ad- 
vanced in June 1920 Re. 7,800 ; that on the 
20th of October 1921 he made a further 
advance of Rs. 1,600, and that on the 29th 
of Decembber 1921 he again advanoed a 
aum of money, this time, the sum being 
Bs. 2,600 ; tW the money was i^nt by 
the landlords upon repairs saad tmprove- 
aaents of the pceniises In ioBQXdBnoe with 
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the: arrangement and thaf ocmee^uehtly 
the Defendant was entitled to remain in 
possession up to some dat^ in. 1926. ^ 
I'he facts of this case may be stated 
shortly as follows : The Defendant was 
a tenant of the portion of the premises, 
which I have mentioned, from about the 
year 1907 at a rental of Es. 150. On the 
13th of July 1914 his landlords MeSsrs. 
Hyam and Jones executed a mortgagee to 
Mr, M. A. Sassoon and two others of the 
whole premises. On the 13th of January 
1917, a mortgage suit was filed by Messrs. 
Sassoons, the mortgagees : on the 16th of 
March 1917 M. A. Sassoon was appointed 
Receiver and on the 27th July 1917 a pi e- 
Kminary decree was made : on the 24th of 
January 1919 the final decree was made 
and it included an order for sale. 

It should be mentioned that on the 30th 
of April 1917 Messrs. Hyam and Jones 
had made a further mortgage of the pre- 
mises to Messrs, Mackintosh Burn & Co. 
They had brought a suit and had obtained 
a decree in January 1919. They were 
added as parties to the suit of Messrs. 
Sassoons, and the final decree of the 24th 
of January 1919 dealt not only with liie 
rights of Messrs. Sassoons, the mortgagees, 
but also, with the rights of Messrs. Mack- 
intosh Burn & Co. , as second mortgagees. 

The 6th of May 1920 is a material date 
inasmuch as the Caltutta Rent Act came 
into force on that date. 

The first agreement, which was made 
by the Defendant with his landlord^, was 
on the 7th of June 1920; and, in respect 
of that, the sum of Rs, 7,800 was ad- 
vanced, and a receipt was given in the 
following terms : — f 

“ Received from J. B. Beattiey< ESq., 
thei sum' of rupees soven iboasax||3 tand 
eight hundred only in advance os a|scount 

rents pf ^q^tes No. 3-1, 

iflf AbAiporpoeo ol 


roqm. on the roof <d the 6Qe storied ^odown 
in the above premise^, to be deducted out 
of the monthly rents payable, via.; 
Hs. 200 per month.” 

Part of the arrangeme'nt wae that the 
rent was to be increased frewn Re. 150 to 
Rs, 200. '■ 

On the 12th of July 1921 Messrs. Hyam 
and Jones created an equitable mortgage 
by depositing the title deeds of the jsn- 
mises with the Plaintiffs. 

In order to carry this out Messrb. Sas- 
soons were paid off and the deeds were 
handed by them to the Attorneys for the 
1 ‘laintiffs ; and, a receipt was given by 
Messrs. Sabsoons in the following 
terms ; 

” Suit No. 270-16. 

” M. A. Sassoon v. J. I. J. Hyam. 
” Received from Messrs. Hyam and 
Jones a cheque for Rs. 7,02,000 only, 
vk., Rs. 6,92,093-3-3 in full satisfaction 
of the Plaintiff's claim for principal and 
interest due under the decree herein and 
Rs. 9,906-13.2 on account of the costs of 
the suit. We undertake to refund ex- 
cess, if any, on adjustment of the costs 
of this suit.” 

On the 20th of October 1921, as I have 
already said, a further advance of 
Rs. 1 ,500 was made by the Defendant to 
Hyam & Jones and on the 29th of De- 
cember 1921 another sum of Rs. 2,500 
was advanced. The position, therefore, 
up to this date was that Messrs. Sassoons 
had been paid off and apparently had no 
more interest in the premises. JTbe 
Plaintiffs became mortgagees by the 
deposit of the title deeds. 

It appears that Messrs. Ssssp^s subse- 
quently alleged that , a mistalm had been 
made in the ealoulation of the smopnl 
which was Aqp tb;Mes«¥».„ fasa^s^, »td 
that tbrae Was,, |j^,;,'a 
Rs. 26 , 0 (X)dae^i«i,ipiiiiiei«f i^^ la 
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coniieqiiienc^ tliereof an application wa* 
nuule to the learned Judge sitting on Jhe 
Original Side for the sale of the pre* 
miws hy Messers. Sassoons: and, on the 
6th of April an order f<» sale WM 
made. The malerial part of that order 
was as follows : “ It is ordered that the 

Registrar of this Court (fo sell the mort- 
gaged premises Nos. .3 and 3-1 Mangoe 
Lane and No. 1 Barrettos Lane or a 
sufficient part’ thereof with liberty to 
the Plaintiffs to bid for and purchase the 
same as directed bv the said decree 
dated th^ twenty-fourth day of January 
one thousand nine hundred and nineteen 
for recovery of the balance of interest due 
to *the Plaintiffs under the salid decree 
dated twenty-seventh day of July one 
thousand nine hundred and seventeen 
and it is further ordered that on payment 
to the Plaintiffs the said sum as afore- 
said the receiver of this suit be dis- 
charged." 

It is not for me in this appeal to ex- 
press any opinion whether that order 
should have Ijeen made, having regard 
to the fact that Messrs. Sassoons had 
accepted the sum, which was actually 
paid to them in July 1921, in full satis- 
faction *of their claim for principal and 
interest and had delivered up the title 
deeds. 

The result, however, was that the 
premises were sold by the Registrar of 
the Court and the Plaintiffs in this suit 
became the purchasers at that sale for 
one lac of. rupees and the purchase was 
stated to be subject to a mortgage, dated 
the 12th day of July 1921. As far as I 
knew there was no such mortgage. It 
was, however, assumed by both parties to 
'this aj^p^l that the mortgage intended to 
be referred to was the mortgage of the 
PlaihtiffB; dated Igth- July 1921. 

' .';C1.' ^ of the conditions, upon which 


Co. 

the sale was held, provided that the said 
properties were sold subject to a BOort- 
gage, dated 12tj? July 1921,. in favour 
of Messrs. Telak Chand Hanotmull for 
Rb. 6,00,000 &rrying interest at 12 per 
cent, per annum and the existing ten- 
ancies, quit rents, rights of way and other 
rights and easements of any affecting the 
same : and, it specifically mentioned a 
lease for a period of 25 years. 

The sale was held on the 24th of 
March 1923,, and the Plaintiffs became 
the purchasers. Their Attorneys by 
letter, dated 28th March 1923, gave 
notice to the Defendant of the sale and 
that the Plaintiffs had become purchasers 
and they called upon the Defendant not 
to pay rent to any person other than the 
plaintiffs. On the Slst May 1923 they 
gave notice to the Defendant to quit the 
premises by the end of June. 

Then the Defendant set up the agree- 
ment to which I have already referred 
and I need not read the letters with re- 
gard to tha^t. 

On the 30th of July the Plaintiffs* 
Attorneys gave further notice to the De- 
fendant caUing upon him 

portion of the premises occupied by him 
on the 31st of August and stated that m 
default the Defendant would bp held 1^ 
able for damages at the rate of Bs. 30U 
per month. 

The Defendant 3id not give up ^a- 
session, and this suit was filed on the 9th 
of November 1923. . , .w 

The learfted Judge dismiBsed the 
Plaintiffs’ claim altogether. ^ 

. As I understand the learned Judge s 
judgment he treated 
which were made by the 
June 1920 . 20th October 1921 and 29^ 
h December 1921 as having been m^e 
to pursnaiae of the 
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was made between the Defendant and 
his landlords on the 7th of June 19^20. 

With great respect «to the lea!med 
Judge, in my judgment, tl^ evidence does 
hot support that finding : and, it aj^ears 
to ine that the case must be considered 
upon the basis that there was a fresh ar- 
rangement made in respect of each of 
these payments. 

It is neC/essary, therefore, to see whe- 
ther there is any difference in the rights 
of the parties as regards these three pay- 
ments. 

T propose in the first place to deal 
with the payment of Es. 7,800 and the 
arrangement which was made in res- 
pect of it in June 1920. 

In my opinion the evidence shows 
that the Defendant advanced Es. 7,800 
to his landlords, Messrs. Hyam and Jones, 
undoubtedly for the purpose of repair 
fimd improvement of the premises, and 
the agreement was that the money was 
to be repaid by the landlords giving the 
Defendant credit for the monthly rents 
aa they became due at the rate of Es, 200 
per month. It was an implied term 
thit the Defendant should remain in 
possession of the premises until the 
whole amount was repaid in this man- 
ner, unless the landlords repaid in a 
lump sum or otherwise. That being the 
arrangement, the advance of Es- 7,800 
would cover the rentrf w^hich were payable 
for 39 months at the rate of Es. 200 a 
month, and would cover a period from 
June 1920 the«end of August 1923, 

I agree with the learned Judge’s con- 
clusion that the Plaintiffs cannot re- 
cover any rents in respect of the pferioJ 
up to the end of August 1923. I 
with the learned Judge’s finding 1 that 
Messrs. Sassoons and the Beceivef }#r. 
M, A, S^wsoon knew about the ami^e- 
xnent wfe^ipb was made betweiftf 'Ipe- 


fendant and 'Messrs. Hyam and Jones in 
June 1920 and assented to it. In my 
judgment the money, which was ad- 
vanced by the Defendant, was in fact 
spent on repairs of the premises, as has 
been found by the learned Judge. 

In those circumstances, in my opinion, 
neither Messrs. Hyam and Jones not 
Messrs. Sassoons nor the Beceiver could 
have claimed rent from the Defendant 
for the period up to the* 31st of August 
1923. 

The Plaintiffs became mortgagees by 
paying off Messrs. Sassoons aRd taking 
a deposit of the title deeds from Messrs. 
Hyam and Jones on the 11th July 1921 
which was after the arrangement made 
between the Defendant and Messrs. 
Hyam and Jones : and, 1 am at a loss to 
understand . how the Plaintiffs could be 
in a better position than Messrs. Hyam 
and Jones or Messrs. Sassoons or the re- 
ceiver. 

In my judgment the learned Judge 
was right in his conclusion as to this part 
of the case. 

The learned Counsel for tlie Appellants 
argued that the arrangement which was 
made between the Defendant and his 
landlords was of no effect as against the 
Plaintiffs by reason of the provisions of 
sec. 52 of the Transfer of Property Act. 

Even if the Plaintiffs could be said to 
be parties who would have any right 
under any decree or order which might 
be made by the Court in the mortgage suit 
instituted by Messrs. Sassoons upon which 
I express no opinion, I am of opinion 
that this point is of no avail to the Plain- 
tiffs by reason of the that mcrt* 

gagees, who were Plaintiffs in the and 
the receiver were both aware ilpy 
rangement whidi wto made 
fendant Wth thi. landlord^ 
sented to i^utdi ieia 
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Plsintiffs cEniiot be In a better positibn 
t^nui iMefwrg. Sesboods or the receiver. * 

The learned Counsel further relied 
i^Kin the lizuiteition of the receiver’s 
[lowers as to dealing veith the property. 

I do. not think it necesiery to examine 
in det^ what were the powers of the 
receiver, because I am of opinion that, 
even if the receiver had no ix)wer to sanc- 
tion thfe arrangement which was made 
between the Defendant and his landlords, 
the Court would not allow him to repudiate 
the transaation after the transaction had 
been carried through, and after he, the 
receiver, and the mortgagees had taken 
advantage of the transaction and the 
money had been advanced and spent in 
the improvement of the premises wWch 
were the mortgagees’ security. I think 
there is no substance in that point. 

The last point to which it is necessary 
for me to refer in this connection is the 
argument of the learned Counsel who ap- 
peared for the Appellants, that there was 
no proof that the arrangement which was 
made in June 1920 between the Defen- 
dlaut and Mr. Hyam was made with the 
authority Mr. Jones, the other land- 
lord. 

The issue was, “Was there an agree- 
ment between the Defendant and Messrs. 
Hyam and Jones as alleged in the ‘written 
statemont? ’’ 

As, I understand the learned Judge’s 
,ju4gmeEt, and on reference to the evi- 
dence, the. contest was upon the question 
whether the arrangement alleged by the 
Defe^daot ^d been made. There was no 
sqggestkm at the trial that Mr. Hyam was 
with the authcsrity of bis oo- 
leswiii: loyther i do not find the point 
Bpecsiftca%t)iiMto& in the miunorandum of 
appeal. In - circumstances and 

hwv&ag regard pature of the arrange- 
to toNl was a perfectly 


proper arrangement, the result of which 
was. for the benefit and advantage of the 
landlords and jto improvement of their 
property, I liave no doubt th^t Mr. Hyam, 
in making the arrangement of June 1920, 
was acting with the authority of Mr, 
Jones. For these reasons, I agree with 
the learned .Judge’s conclusion that the 
Plaintiffs cannot recover rent in respect 
of tliesc premises for any period prior to 
31 st August 1923. 

The position, however, to my mind is 
different as regards the payments which 
were made bv the Defendant on the 20tb 
of October and the 29th of December 
1921. 

The arrangement as to these payments 
according to the evidence is said to have 
been similar to that which governed the 
previous payment in June 1920. 

But as 1 have alreadv said, it seems to 
me that the evidence shows ^ that the 
arrangements of the 20th of October 1921 
and of the 29th of December 1921 must be 
regarded as being separate from the pre- 
vious arrangement of June 1920. These 
two arrangements were made after the 
mortgage to the Plaintiffs. That being so, 
the rule which was referred to by Lord 
Justice Swinfen Eady in AshbitHon v. 
Nocton (1) is applicable. 

The learned Lord Justice stated the rule 
as follows : — ‘ ‘ If the arrangement bet- 
ween mortgagor and tenant for prepay.* 
ment of rent, or for setting off future rent 
against money due from the tena'ht to the 
mortgagor, be made subsequent to the date 
o| the mortgage, such arrangement will be 
treated as a collateral bargain between 
those parties and not binding upon the 
loor^agee.’’ 

.Therefore, unless it can be shown tfiat 
i^.Flaio^ffs assented to th« ahove-men- 
t^npd arrangements between the Defen- 
. (I) [1916] Iph. at4 at.p. «»i. 
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dant and the mortgagor^ I am of opinion 
that the Plaintiffs are not bound by them. 
Thew IB no evidence to^how that the 
Plaintiffs consented to the arrangements ; 
and, in my judgment, in October and De- 
cember 1921 Messrs. Hyam and Jones 
were not in a position to give more than 
their personal undertaking to set off the 
Bums which would become due in respect 
of the monthly rents against the advances 
which the Defendants made so long as 
they were in a position so to do. They 
were not able to bind the Plaintiffs, the 
mortgagees, or to deprive the mortgagees 
of any of their rights, which would include 
the right to give notice to the Defendant 
to pay the rent to them and on failure by 
the Defendant to pay the rent to determine 
the tenancy. 

It w^fiks alleged that Mr. Hyam did not 
inform the Defendant of the mortgage 
which had been created in favour of the 
Plaintiffs. Even if that be so, although 
one may sympathise with the Defendant, 
it does not affect the Plaintiffs’ rights. 

The learned Counsel for the Defendant 
based paxt of his argument upon the Cal- 
cutta Bent Act and urged that his client 
was safeguarded by reason of the provisions 
thereof. 

In my opinion the Calcutta Bent Act is 
not sufficient to relei^se the Defendemt from 
his liability for the reason that the rent 
after August 1923 had not been paid by 
the Defendant ^to the persons to whom it 
was due,' namely, the Plaintiffs. 

There are two other points to which it 
is necessary for me to refer. The learned 
Counsel for the Defendant relied upon the 
doctrine^ of merger. He referre<| to the 
fact that the Plaintiffs had purchased the 
property at the sale which was h4d under 
the order of the Court in Maiob WB : and, 
he relied upon the conditions of side in 
cl*. 15 ^ to which I have already i^ened* 


Co. 

*He urged that the Plaintiffs were affec- 
ted with notice of the Defendant's ten- 
ancy : and for the doctrine of merger, he 
relied upon the case of Toutmin v. Sfeere 
(2) and of Smith v. Phillips (3). 

I am of opinion that the doctriniB of 
merger is not available to the Defendant. 

It was held in the case of Ookaldus 
Gopddas y. Puranmal ^ Prem 8ukhda» 
(4) that the doctrine of Toulmin v. Steere 
(2) is not applicable to Indian transactions, 
except as the law of justice, equity and good 
conscience. ^ 

Sir Bichard Couch, in giving the judg- 
ment of the Judicial Committee stated as 
follows : “ The doctrine of Toulmin v. 
Steere (2) is not applicable to Indian 
transactions, except as the law of justice, 
equity and good conscience. And if it 
rested on any broad intelligible principle 
of justice it might properly be so applied. 
But it rests on no such principle. If it 
did it could not be excluded or defeated by 
declarations of intention or formal devices 
of conveyancers, whereas it is so defeated 
every day. When an estate is burdened 
by a succession of mortgages, and the 
owner of an ulterior interest pays off an 
earlier mortgage, it is a matter of course 
to have it assigned to a ti‘ustee for his 
benefit as against intermediate mort- 
gagees to whom he is not personally liable. 

“ In India the art of conveyancing has 
been and is of a very simple character. 
Their Lordships cannot findi that a formal^ 
transfer of a mortgage is ever made, cr an 
intention to keep it alive ever formally ex- 
pressed. To apply to such a practice the 
doctrme of Toulmin v. Steere (2) 
seems to them bkely^ not to promote 
justice and equity, but to lead to ccmfu 
sion, to multipUcatbn of doctais&ts, to 

(9) 8M»rSv*l»aiO(18m 

(S) I Keen's Bep. 604(1887).. . 

(4) I L R. lo dm. 108^ 
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useless teehnicalitieB, to expense, apd to 
litigation. ' ’ t 

I agree with the learned Counsel’s argu- 
ment to this extent that the Plaintiffs, 
when they bought the premises, did re- 
oeive notice of the Defendant’s tenancy 
and were thereby jjut'upon enquiry and 
they must be taken to have had knowledge 
of the actual facts. 

Now, whatr were the facts of which they 
would have become aware upon enquiry? 

Messrs. Hyam and Jones had made ar- 
rangements with the Defendant in Octo- 
ber and December 1921, by which the 
above-mentioned sums were advanced by 
the Defendant, and they had entered into 
a collateral bargain by which they had 
made themsqlves personally liable to set 
off the monthly rents as they became dun 
against the sums which bad been ad- 
vanced. and so to repay them. The Plain- 
tiffs would have found that these arrange- 
ments were made a-fter the date of the 
Plaintiffs’ mortgage and that they, the 
Plaintiffs, weie not bound by them; con- 
sequently, in my judgment, neither of the 
above-mentioned points, upop which the 
learned Counsel relied, are sufficient to re- 
lease the Defendant from his liability. 

In my judgment, the Plaintiffs cannot 
recover any rent for any i)eriod prior to 
the end of August 1923. But the Plain- 
tiffs are entitled to possession of the pre- 
mises and to recover mesne profits after 
the dlst of August 1923. 

The result is that the Plaintiffs’ claim 
tor rent for the period up to the Slst of 
August 1923 is dismissed ; the Plaintiffs 
are entitled to a decree for Be. 200 for 
rent for the month of September 1928,' 
and they are entitled to a decree for 
«aesne pco&ta from the 1st of October 1923 
until the date of delivery of possession at 
the rate <d Bs. 219 (two hundred end ten) 
pi^ nlotith, which we consider to be a fair- 


rate to be paid for the occupation of the 
tu*emi8es. The possession of the premises 
haust be vacated by the Defendant <m or 
before the d^piry of three months from 
to-day. 

We have considered the question of 
costs ; and, liaving regard to the peculiar 
features of this case, we have come to the 
conclusion that each party should pay its 
own costs not only of the appeal but also 
of the trial. It is not necessary to men- 
tion all the reasons which have weighed 
with ns : it is sufficient to say that the 
Plaintiffs have failed with regard to a 
substantial part of their claim in which 
they persisted even in the Court of appeal. 

Rankin, J. — I agree. 

As regards the arrangements which 
were made in October of 1921 and Decem- 
ber of 1921, which were after the mort- 
gage by deposit to the Appellants, had 
been made by Hyam and Jones on the 
J2th of July 1921 upon th® terms of the 
registered deed of that date — the position 
is controlled entirely by sec. 8 and sec. 60 
of the Transfer of Property Act. The 
principle to be applied in the case of a 
mortgage of tenanted laud is that the 
mortgage operates as a grant of the rever- 
sion expectant on the determination of 
the term. In India a mortgage by depo- 
sit has the same effect as a “ legal mort- 
gage.” By 8ec.*8 accordingly, when this 
mortgage by deposit was entered into in 
July 1921, tliere passed to the mortgagees, 
namely, the Appellants, the rents and pro- 
fits accruing after the transfer. This re- 
sult is that the tenant in such a case has 
only the protection of sec. 60 of the Trans, 
fer.of Property Act, which is tbs equiva- 
lent in India of the old statvtte of Queen 
Anne which was canvassed in DsNtchoUs 
V. Saunders (5) and, tiiio principle of that 
case applies where the arrangement in 
( 6 ) L. U. 6 C. f. 689 (167<8. 
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qyestiop .1^ taken place. Bobrnguent to 
the mortgage. In order to,get the beoe* 
fit of the protection of see. 50, the .tenant 
ranst pay rent ae rent, and ^nat not pay 
rent in advance which, in these pixcum- 
Htanoes. is a mere loan to the mortgagor. 
I entirely agree that the evidence does 
not admit for a moment of these two sub- 
sequent arrangements of October and 
December 1921 being regarded as the 
carrying out of a previous arrangement 
entered into in June 3920, and I respect- 
fully differ from the learned Judge in so 
far as he has not difi'erentiated between 
the first of the three arrangements and 
the others. 

The only argument which to my mdnd 
requires examination in support of the 
claim of the Bespondent to stand as 
against the Appellants, upon the later 
arrangements, is the argument urged 
before us that although the Appellants, 
had their mortgage of the 12th of July 
1921 stood by itself, would not have been 
bound by the arrangements of October 
and December 1921, nevertheless when 
they came to take as auction-purchasers 
in March 1923 the equity of redemption 
subject to their own mortgage, they be- 
came unable to set up as against the Be- 
spondent thf) rights which they had under 
their mortgage of July 1921. That, as 
has. been pointed out, 1$ the doctrine of 
merger and the cases which were relied 
upon before us, the cases of Smith v. 
PhUUpB (3) and Monogh v. Alleyne (6) 
are mere illustrations of tbe doctrine tol 
merger laid down in the case of Tovltmn 
V. Steere (2), an authority which Iws 
been much buffeijed by modern decjsijlns 
both in India pod in England. I see n^* 
relf no principle in saying in this c|#8e 

(S) 3 HeriTitle SIO C>817). ^ 

(8) 1 Kern’s Bep, 6M (1887). 4 

CB) P873J 7 1. B. Eq. «7. H 


that the Appellants' position as against 
thp !^spondents’ was made worse by the 
circumstance tbait they paid one lac. of 
rupees and bought in the equity of re- 
demption in addition to ttteir subsisting 
mortgage. It remains, therefore, to con- 
sider the rights of the parties as regards 
the transaction which was entered into on 
the 7th of June 1920. 

Now, the facts as to this transactiun 
are not very satisfactorily presented in the 
evidence. The evidence of Mr. Beattie 
is that the roof of the premises^-and 1 
understand he is speaking not only of his 
(uvn part of the premises — was in a bad 
condition, that it was leaky, that it re- 
quired repairs and that the premises 
otherwise were bad and required repairs. 
Mr. Hyam’s evidence is the same and 
there is no cross-examination of either 
u'ltness tending to show that that version 
of the facts was in any way incorrect. It 
is quite true that when one sOliatinizes 
(he receipt, dated the 7th of June 1920, 
one finds that the advance is said to be for 
the purpose of “ making an additional 
room on the roof of the one-storied godown 
in the above premises.” When the 
I’laintiffs’ witness Mr. Shorsbree was in 
the witness-box he was cross-examiined 
on the basis that 3 part of tbe premises 
was to be constructed out of the advance. 
However that may be, the Defendant and 
Hyam both go into tbe witness-box, they 
are not asked anything to throw doubt 
upon the story that the property as a 
whole was out of repair and that tbe .purr 
l)ose of that c^yance was to enable cepMrs 
to be made. The learned Judge, has acr 
■cepted thafi view : and, in the .darourpt 
stances, it is quite impossible for. iibiis 
Court to accept any sQggestum 
tfaiT. ■ ■ t 

The position. tbei«diMe. -ntia. 
mortage with the 08iaobixs %d 
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maifle in 1914. In a suit wiiinh Wa« 
solely between the Sassoons and Btya^ 
and Janes' and which had begun on the 
13th of Jannaiy 1917, one of the Sassoons 
had been appointed Beoeiver so far back 
as the 16th March 1917. A later m<»rt* 
gage had been given to Mackintosh Bum, 
Ltd., in April 1917, and notwithstanding 
that a preliminary decree had been passed 
in the Sassoon^’ suit on the 27th of July 
1917, not till 1918 did Mackintosh Burn, 
Ltd., bring a suit at all. The final de- 
cree for sale on the 24th of January 1919 
was mad& in the Sassoons’ suit to which 
Mackintosh Burn, Ltd., were added as 
parties in order that the rights of all per- 
sons might be worked out in each other’s 
presence. It appears that Mr. TTyam 
was acting really as manager for the Be- 
ceiver : so he says. At all events, the Re- 
ceiver was allowing him to make out the 
rent bills, to endorse them to him and 
the Reoei|jpr’s peon collected the rent. 
The Receiver and Hyam were managing 
this property for a period of over three 
years ; and we must take it that the time 
came when the property required to be re- 
paired. At that time it so happened that 
Mr. Beattie was in this position, at all 
events, as regards the main part of the 
premises, that under the Calcutta Rent 
Act, he had, so long as he would keep the 
covenants; fixity of tenure, and, in these 
circumstances, the Receiver and Hyam 
knowing that they could not eject the 
Defendant or 'claim more rent, and being 
in need of money got the necessary money 
lor i^^irS by getting him to pay rent in 
ad^^ob: 'It was a Gubstantial amount of 
Rb. 7;3CiO. T do not regard that as if the 
R^iV^ wte tvrongly making a lease for 
It' it a mere arrangement 
and Receiver tob, in 
Wd^^ tb libb advB^ und^^took, ^ 
icitg ' 'the 


that they wduld not aibnipt to give hiih 
notice to quit tat all events unless they 
l[»id off the balance. That may or may 
not be an ar/angemeni within the ocanpe- 
tency of a Receiver, but it was done with 
the consent of the Sassocm morigagees. 
It was done at a time when, as the learned 
Judge found, Mr. Beattie had not been 
informed about Messrs, Sassoons' mort- 
gage. To my mind it was an entirely 
unreasonable arrangement. I do not saj' 
that it was contrary to the Receiver’s 
duty. But if it was, T do not understand 
why we aie to suppose that the consent 
of Mackintosh Bum & (.Jo. was lacking to 
a perfectly good and very beneficial agree- 
ment to which they have never objected. 

We have to consider whether it binds 
the equitable mortgagees of the 12th of 
July 1921. 

Now, it seems to me that the cases of 
Green v. Itheimburg (7) and Ashburton 
V. Nocton (1) show that such an arrange- 
ment will in equity bind a person taking 
a transfer of the reversion, unless he can 
show that he purchased for value without 
notice. This no doubt is an advance 
upon the common law standpoint of 
Oook V. Guerra (8). 

In this case there was a tenant^upon the 
property and his open possession is notice 
not only of the immedwte terms of his 
tenancy but of collateral agreements as 
well, in the absence of all enquiry by the 
transferees. 

Under the doctrine, »there^re, illus- 
trated by Daniels v. Davison (9), the 
mortgagees in this case, who made no en- 
:jniry, are not entitled to say that they 
were purchasers for value without notice. 
Iherefore, the transfer of the reversion to 

(1) I Ob. m 

(7) lOA L. T. m C, A. 

l.e;7c.p, lasfMW). 
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them by the equitable mortga.ge of the 
12th of July 1921 ig not transfer free 
from the rights of the Respondent under 
the arrangeDaent of the 7th i>f June 1920. 

In these circumstances the learned 
Counsel for the Appellant says that in 
view of the fact that he in March 1923 
became the auction-purchaser of the pro- 
perty subject to his own mortgage as has 
been already detailed, he can obtain a 
better night and a right to override the 
arrangement of June 1920 by the doctrine 
of Hs pendens. I do not understand him 
to argue that he could obtain a better 
right than Messrs. Sassoons, the mort- 
gagees, by the doctrine of subrogation, 
but he says that as he ultimately became 
the auction-purchaser be obtained a better 
right by the doctrine of Us pendens. To 
my mind, that doctrine has no application 
to this case, not because I am prepared 
to hold that an auction-purchaser is 
necessarily outside sec. 52 of the Transfer 
of Property Act, but because it seems to 
me that where the Court is by its Re- 
ceiver managing property for a series of 
years in a mortgage suit the person who 
takes the property after that manage- 
ment cannot under this section go back 
and rip, up such transactions of the Re- 
ceiver and question their formal pro- 
priety. The doctrine is intended to pre- 
vent one party to «a suit making an 
assignment inconsistent with the rights 
which may be established in the suit and 
which might require a further party to be 
impleaded in order to make effectual the 
Court’s decree, 

I think that the arrangement is one 
which binds the Appellant. 

The Respondent being primA -faetie a 
monthly tenant, was given on 8Qth Jnly 
1923 a month’s notice to leav^ after 
August 1923, and it is bimjto show 
wbai this arrangeaDent of June iras> 


and to show that it prevented the owners 
of the reversion from giving him r valid 
notice to quit as they purported to do. 

The arrangement was on the 7 th ^ 
June 1920. There is no evidence or sug- 
gestion that the rent of the Respondent 
was payable monthly in advance. The 
arrangement was acc<»ding to the written 
document simply this : “ For the purpose 
of making an additional room on the roof 
of the one-storied godowii in the above 
pronises, to be deducted out of the 
monthly rents payable, viz., Rs. 200 per 
month.” I have no doubt that the in- 
tention was that on the 1st of July the 
rent for June should be taken to be 
Rs. 200 and Rs. 200 should be cancelled 
accordingly. The learned Judge taking, 
rather at the foot of the letter, two 
passages in the evidence appears to have 
thought that the arrangement was that 
the rent should be increased only as and 
when the repairs were finished. That, I 
think, is not the meaning of tile receipt : 
and, so far as I can gather, the computa" 
tion of tlie Defendant in para. 5 of the 
written statement was not based upon 
anything of the sort. There is no evi- 
dence as to when the repairs were finished ; 
and, the burden lies entirely upon the 
Defendant. In para. 6 of the writtep 
statement the computation is made as jif 
the increased rent first applied to tlie 
month of July 1920, that is to say, the 
rent payable on the Ist of August, assum- 
ing it to be payable in arrear in respect of . 
July 1920. 

In my judgment, the evidence does not 
show that : and, I think, therefore, th^t 
there was a good notice to quit 
ing the Respondent ’s status as a monthly 
tenant. Thereafter bis rfgbt to ocmtiimo 
in occupa|4on tested 

Act. The writ wM ii^aed op the 7tb of 
Novemhei: a the. loir 
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-September bad cot been paid to the pr 9 > 
per person, and, as the tenant bad no fur- , 
tber right to notice, there is no answer to 
the suit under the Calcutta Bent Act as a 
matter of ejectment. He cannot, how* 
ever, be diarged more than Bs. 200 for 
September 1923. * 

Messrs. B. N. Basu d Co., Solicitors 'for 
the Appellants. 

Mr. J. M. GifegoTy, Solicitor for the 
Bespondents. 

P. D. 

I ■ I ■ 

PRiVT COUNCIL. 

[Appeal fbom Lxhoru.] 

Lord Slmner. ' 

Lord Oabsov. 

Sir Jobm Bdue. Lai.a Tulsi H if, 

Sir Lawberoe Jenkins. Appellant, 

1924, t». 

Heard, 10 and Ram Sakan Das, 

11, JJovcaiber. Respondonh 

Judgment, 

2, December. , 

Evidence Act (I of 187£), sec 0*5 (c)^rromissort/ 
notCf suit on — ^ote attached to plaint^ found missing 
—Right of Plaintiff to give secondary evidence — 
Onus of proofs nature and e.vtent of— Negotiable 
Instruments Act (XXVI of 1887 f sec. 87. 

Where the original promissory note on 
which the suit was broughi was found 
missing and a photograph alleged \o have 
been taken some little time before was 
put in as secondary evidence and the 
^question was ivhethcr the Plaintiff had 
made out groufids for the admission of 
secondary evidence : 

Held — That where the original docu- 
ment had been placed in the custody of the 
law, the onus of proof did not require 
the Plaintiff to tfiow how it was after- 
wards made away with or to satisfy the 
C^Tt that the ]}efendant was more likely 
to have beeri guilty than himself. 


Where the note us originally drawn up 
stumped that it was intended that interest 
should be paid and the rate was also suffi- 
oiently expressed, the interpolation of the 
words “ with interest did not amount 
to a material alteration avoiding the note 
within sec. 87 of the Negotiable Instru- 
ment Act. 

This was an aiipeal from a decree of 
the Hif^h Court of Ijahore, dated the 20ih 
April wiiicb reversed the decree of 

the Subordinate Judge of Delhi, dated the 
7th JaJiuary 1918. 

The suit was filed by the Appellant to 
reco\er fclie sum of Es. 8,000 as principal 
and Es. 5,7*20 iuterest due on a promU- 
Bory note, the original of wliich puri>orted 
to be attaclied to the plaint. 

I'rior to the filing of a written Btate^ 
merit by the Defendant, the Plaintiff ap- 
plied for attachment licfore judgment. 
During thone proceedini^s a statement 
was ina<le to the C-ouit that the document 
on the file was not the original promis- 
sory note and the Plaintiff alleged that the 
original had been extracted from the re- 
cord. Eotb parties agreed that the docu- 
ment in Court was a forgery. 

The Defendant admitted the execution 
of a promissory note but alleged jtJiat it 
cx>ntained uo stipulation for the payment 
of “ interest at 5 fier cent, per mensem 
as claimed ))y thc*Plai.utiff. He also 
alleged that he liad only received Es. 644 
out of the Es. 8,000 consideration men- 
tioned and contended that 4he suit having 
been brought on a ])ronussory note thp 
Plaintiff could not recover without pro- 
ducing it. 

The Subordinate Judge passed a decree 
in favour of the Plaintiff for the principal 
sum of Es. 8,000 but decided that the 
rate of interest was unconscionable and 
awarded interest at the rate of only 12 
pel? cent . per amuun , 


122 
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The Defendant appealed to the Hi^fh 
Court at Lahore (Broadway and Camp-i 
bell, JJ.) which set asi^e the decree of 
the Subordinate Judge and dismissed the 
suit on the ground that the Plaintiff had 
not satisfactorily proved the loss of the 
original promissory note so as to entitle 
him to give secondary evidence of its con- 
tents. In regard to the Plaintiff’s con- 
tention that' he was entitled to a decree 
on the Defendant’s admissions they 
state — 

“ We hold that the Plaintiff is not en- 
titled to any decree. Tt has been urged 
that he could be given a decree on the 
Defendant’s admissions that he signed a 
promissory note for Rs. 8,000 and tliat 
he has acquired a house for which the 
greater part of the price of Bs. 8,000 was 
paid by the Plaintiff. The first admis- 
sion, however, is a piece of secondary evi- 
dence of the existence of the promissory 
note on which the suit is based and so 
cannot be taken into consideration. The 
second admission is not an admission of 
liability. In fact the Defendant has de- 
nied what the Plaintiff asserts, that a 
loan of Bs, 8,000 was made to him, and 
he has also denied that he is liable to pay 
this sum. Whether the Plaintiff should 
receive any remedy by application of the 
doctrine of equity would depend upon an 
examination of the*’ nature of the contract 
entered into between the parties and this 
cannot be proved.” 

Sir. G. Lotdndes, K. Q. and Mr. B. 
Dube for the Appellant. 

Sir William Finlay, K. C. an^l Mr. A. 
DeMello for the Respondent. 

Thei^ Lordbhips’ Judgment deli- 
vered by i 

Lord Sumner. — The Appel^t aued 
upon a promissory note made by tjhfe Res- 
pondent and he lost in the I%h Court 


^he decree which he had recovered at tire 
trial. Curiously enough the main ques- 
tion is, whether he discharged the onus 
of provdng that the note had been lost 
without his default, so as to entitle him 
to give secondary evidence of its contents. 

According to the practice, either the 
oiiginal note or a copy of it had to be 
attached to the plaint. It was stated, 
both in the plaint and in the list of docu- 
ments accompanying it, that the note 
exhibited was the original. This was on 
14th February 1917. Next day the 
Plaintiff’s pleader received notice from 
the Court officials, that he must amend 
has list and pay a further process fee. He 
went to the office to make these defects 
good and, apparently, had access at least 
to the list of documents, if not to the 
other papers. Thereafter the officials, 
probably on the same day, served the De- 
fendant with the plaint and so gave hiin 
the opportunity of learning that the ori- 
ginal document had been filed in Court, 
but what action he took thereon, if any, 
is matter of conjecturo. 

On fhe Ist March 1917, an application 
by the Plaintiff for attachment before 
judgment came before the District Judge. 
The Defendant’s pleader looked at the file 
and was beard by the Plaintiff’s pleader 
to say ‘that the note was forged. On this 
the Plaintiff’s pleader also looked at the 
file, and at once applied to the Judge, 
saying that the original note had been 
abstracted and a false one. substituted and 
asking him to hold an inquiry into the 
circumstances of this change. The Dis- 
trict Judge then examined snndry officials 
but the result was negative, fw they did 
not incriminate either themselveii ot pi» 
another. When the tidal cube the 
Plaintiff’s pleader asked to be allovirM to 
pot in, as secondary evid^use of the dote, 
a phot(^ph of it tdken mao iittk^ toe 
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before, and, aB his statement was accept- 
ed that he filed the original with the 
plaint and had nothing to do with the sub- 
stitution, the photograph was let in. 
Witnesses were then called on both sides. 
The Defendant did not deny that he had 
made a note for the alleged amount, 
Rs. 8,000, but l\e said th^t it contained 
no piovision for interest. The photo- 
graph concluded with the words “ with in- 
terest Rs. 5 per cent, per mensem.** 
The words “ witli interest ” ap])ear from 
the photogiaph to have been written by 
the same hand as the rest of the body of 
tlie note, Imt at a later time and in part 
of the space originally left for tlie stamp 
and the signature, and the letters “ @ Rs. 5 
per cent, per mensem ** seem to have 
been written at the same time as the body 
of the note and by the same hand currente 
calamo. In the event the trial Judge 
found for the genuineness of the note as 
shown in the photograph and gave a de- 
cree for the amount of the principal, but 
reduced the interest from the exorbitant 
rate of GO per cent, to a mere 12 per cent, 
per annum. 

The High Court held on appeal that 
the Plaintiff had failed to prove the actual 
attachment of the oT'iginal note to the 
plaint, when it was filed. If so, the evi- 
dence given by his pleader was false, and 
false almost certainly to his knowledge, 
and the Plaintiff neither showed that, 
owing to its loss or otherwise, he was un- 
able to produce it for a reason not arising 
from default or neglect on his part, nor 
indeed that if was lost at all. [Evidence 
Act. 1882, sec. 65 (c).'] Accordingly, as 
the claim on the note could not succeed 
without either the note itself or secondary 
evidence of its contents (sec. 91), and no 
alternative cause of action was pleaded or 
relied on, the suit^ necessarily failed. 

Their Lordships are unable to adopt 


this conclusion. The Plaintiff’s pleader 
gave positive evidence that he attached 
the note itself to the plaint, and that it 
♦ was subsequently abstracted, and there 
was no direct evidence to the contraryi 
Mistake on his part was unlikely, for he 
was a young man, just beginning practice 
and anything but busy, and he acted as 
his own clerk. To have stated twice 
over in the documents filed that the ori- 
ginal note was exhibited, and then to 
have exhibited a- document, wliich bore no 
resemblance to the original as showm in 
the photograph, and was not even an exact 
copy of its wording, w^as wantonly and 
without reason to prepare for himself 
difficulties at the trial. The trial Judge 
was critical of this pleader's evidence and 
in some respects discredited it, but this 
statement at any rate he accepted and 
their Lordships think that, so far, his 
view should prevail. How, when and at 
whose hands the subsequent substitution 
took place is matter of surmise only. If 
the statement of Neki Ram, 'a temporary 
clerk in the Court offices, can be accepted, 
ba-tnumbered the substituted document 
with the serial number, which it was 
found, when produced, to bear on Febru- 
ary 22nd or 23rd. This at any rate 
nan’ows down the time of the change to 
the period between 16th February and 
22nd February, but that is all that is 
known. It may be taken as certain that 
the change was made with criminal in- 
tent, and it is almost certain that some- 
one in the Court offices was privy to it, 
if he were not tJie actufil perpetrator at 
the instigation of the guilty litigant, but, 
even if that guilty litigant were the Plain- 
tiff, the original exhibition of the note 
itself must be taken to have been proved- 
It has next to be considered, whether 
the onus of proving loss in the Court 
gfiices, without default on the Plaintiff’s 
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patt (for here neglect obviously does not 
arise), was projjerly discharged. There 
ifl no positive evidence at all against the 
Plaintiff’s pleader, who,*^ if any one on 
the Plaintiff’s side, would appear to be 
the guilty ]>arty, excejrt that on 16lh 
February he had tlie op))ortunity of matn- 
pulating the dmuiments, if the whole of 
those lodged the day before were, as is 
most likely, handed to him then, but even 
so he eoiild not have made the change 
without some official’s connivance and, if 
lie was minded to do so, lie could not ha\ 
failed to see that honesty w^ould be tho 
better policy. The changeling could de- 
ceive no one ; it challenged suspicion 
was certain to recoil upon himself. 

On the other hand, there is even less 
ground for implicating the Defendanrs 
pleader. His statement to the Court, 
which was in no w^ay shaken, was that 
he called the document a forgery as soon 
^s he saw it, not because he knew that 
the disappearance of the original had al 
ready been brought about, but becau.se 
the document exhibited mentioned in. 
terest and he knew from his client that 
none had been stipulated for. It w^as not 
ahown that the Defendant himself had 
meddled in the matter or visited the 
Court offices at all. The change twk 
place and that is all tliat is known. Fy 
cept that the motive was criminal and the 
plot equally tortuous and futile, their 
liordships can form no opinion about 
what was actually done. As the original 
document w^as placed in the custody ol 
the law, their Lordships def not think that 
the onus of proof required the Plaintiff to 
show how it was afterw^ards made away 
with, or to satisfy the Court that the De- 
fendant was more likely to have been 
guilty tHan himself. His denial of any 
participation in the act, if belie^i^d. was 
enough. 


Fix)m this the rest follows. Admis- 
sible evidence of the contents of the note 
w^s forthcoming. As photographed, it 
contained originally provision for interest, 
and the interpolation of the words “ with 
interest ” would not, vrithin the provi- 
sions of the Indian Act, amount to a 
material alteration avoiding the note, for 
it was intended that interest should be 
paid and the rate was sufficiently express- 
ed already (NegbtiaUe Instruments 
Act, sec. 87). Accordingly, their Ixird- 
sliips do not think themselves war- 
]*anted in disturbing the conclusion of 
the learned trial Judge. The advan- 
tage, which he enjoyed, of seeing 
the witness and noting his demeanour 
was greater in the case of the Plaintiff’s 
pleader than it is with many Indian wit- 
nesses, for the pleader was a professional 
man with University degrees, whose mind 
could be more certainly read by the learn- 
ed Judge, than if the question had arisen 
with a mere ryot or a mahajan. 

Their Ixirdships will accordingly humbly 
advise His Majesty that the judgment of 
the trial Judge ought to be restored and 
the appeal allowed with costs here and 
helow. ’ 

Solicitors : Messrs. T. L. lF//^*on d Co. 
for the Appellant. 

Solicitor : Mr, Kd. Dohjadtf for the Ees- 
ix)ndent. 

G. d/M. 
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{CIVIL APPELLATE JUEISIHCTlON.l 
Full Bench Reference 
No. I or 1925 

IN * 

Ref. No. 5 of 19i4. 

Waliis..et, J. ' 

QiiKAVRtt, J. • Nawahza'>i Mb«br 

C. C. Quose, j. B iNO Kiiasdm and ors., 

B. D. Gbosb, j. • Applicant!), 
Moebrji, j. V. 

1925, j The SEcaaTABt of 
Heard, . State for India in 

i9, June. Council, Opposite 
Judgment, Party. 

22. July. , 

Indian'lncome Tax Act (XI of 19S3), »ec S (1) 
(h) and sec. 4 (3) (viii — Selarai or mutation nnzar, 
if agricultural income within the meaning of sec* 
^ ( 1 1 (h1 oJ the Indian Income Tax Act and as such, 
if exempt from assessment to income-tax 

Per (U^AM (W’AiiMSbEv, J., cliBsenti- 
ente) — Selami or iiazar paid by a tenant to 
a landlord for the rceoqnitio7i of a non- 
transferable holdhui is ren*t or revenue 
within the meaning of sec. 2 (1) (a) of the 
Indian Income Tax Act and, as such, is 
exempt from income-tax by virtue of sec. 
4 (8) (viii; of the same Act, 

Mah.^kaja Birrndra Mantkya V. Secre- 
tary OE State eor I\dia (1> dissented 
from. 

This was a Reference to the Full B^nch 
made by Greaves and Mukerji, JJ., on 
27th January .1925 upon a reference 
which liad been made by ifie C-ommis- 
sioner of Income-tax, Bengal (Mr. W. 

D. R. Prentice), dated the Oth Ju-ne 1924, 
under sec. 06 (2) of the Indian Income 
Tax Act (XI of 1922) for the opinion of 
the High Court on the following ques- 
tions raised bv the applicants in connec- 
tion w^ith assessment of their income de- 
rived from selami or mutation fiazar : — 

(I) Whether mutation nazar, that is, the 

(!) I. L. R. 48 Cal. 700: s. c. 25 C. W. K. 

80 (1920). 


amount jiaid to a landlord for recognising 
the transfer of a holding by one tenant to 
another, is agricultural income within 
the meaning^of sec. 2, sub-sec. (i) (a) of 
the Indian Income Tax Act, XI of 1922 ; 

(II) and As such, is exem])t from assess- 
ment to income-tax under sec. 4, sub-scc. 
(S) (vifi) of the said Act. 

The facts of the case are fully set .nit 
in the t)rder of Reference. 

The Order of Rekermnci-, w«ys as fol- 
lows : — 

(iRKwer, j. — This is a Reference 
imdor sec. 66 (2) of the Income Tax Act. 
Act XI of 1922, made to us by the (Com- 
missioner of Income-tax. Tiie |>oint 
which arises is a very short one, namely, 
whether mutation nazar, that is, the 
amount ))aid to a landlord for recx^gnising 
the transfer of a holding by one tenant to 
another, is agricultural income within 
tlie meaning of sec. 2, sub-sec. (i) (a) of 
the Indiaii Income Tax Act, XT of 1922, 
and as such is exempt from assessment 
to income-tax under sec. 4, sub-sec. (J) 
{viii) of the said Act. The Income-tax 
ipificer Jicld that such payments we^’e 
assessable to income-tax having regard to 
the decision of this (’ourt in the ease of 
Maharaja Birendrakishor Manikya Baha- 
dur V. Secretary of State for India in 
Council (1). An a])pea] w^as itreftTred by 
the assessoo against the assessment of the 
Income-tax Ofticer. The Assistant Gom- 
missioner of tlie f)acca Range rejected 
the appeal agreeing with the decision of 
the Income-tax Oflicer. Accordingly, an 
application jAas made 'to the Commis- 
sioner of Income-tax asking for a refer- 
ence to this C ourt under the provisions 
of the section of the Act to which I 
have referred and the Commissioner has, 
accordingly, referred the question in the 
terms which I have indicated. He 

U) I. h. R. 48 Cal. 7fl0; t. .c, 25 0* W. N. 

80 (1920). 
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agrees with the Inoome-tox Officer tlwt 
the assessment was rightly made and that 
the nazar is not agricultural income and 
is, therefore, not exempt from income- 
tax and he adopts as the groulrida of hi.s 
decision the reasoning of this Court in 
the casd of Maharaja Birendrahishor 
Manikya- Bahadur v. Secretary of Stat-e 
for India in Council (1) to which I have 
just referred. The case of Maharaja 
Birendrahishor Manikya Bahadur v. 
Secretary of State for India in Council 
(1) was decided under the Income 
Tax Act of 1918, but it is con- 
ceded that so far as the question now 
before us is concerned, that Act was iden- 
tical with the present Act of 1922. The 
point, therefore, is covered by the 
decision in Maharaja Brrendrakishor 
Manikya Bahadur y. Secretary of State 
for India in Council (1) provided we agree 
with that decision. Before I refer to it 
I must refer shortly to the sections of the 
Income Tax Act of 1922 which bear upon 
the point. See. 4, sub-sec. (3) provides 
that the Act is not to apply to certain 
classes of income. Amongst these, is the 
agricultural income and in sec. 2 of the 
Act agi’icultural income is defined as 
rent or revenue derived from land which 
is used for agricultural purposes and is 
either assessed to land revenue in British 
India or subject to a local rate assessed 
and collected by Officers of Government 
as such. The land in respect of which 
the nazar w’as paid was a part of a petnna- 
nent-eettled , estate which is^also sqbject 
to road-cess. 

Two points arose for decision in t^ re- 
ference to which the case of Maikataja 
Birendrahishor Manikya Bahadur . y. 
Secretary v»/ Stahfe for India in Cl^uneil 
d) relates, The first point was wlpther 

(J) 1. L. E. 48 Oal. 766 ; §, 0. 85 0. w| *Ri:80 
(1980). , ■ i 


Secv. OS' Snra for India in Council. 

(he nazar or selami payable ifi respect of 
a tenancy of waste land was assessable to 
inepme-tax or exempt as being rent or 
revenue derived from land used for agri- 
cultural purposes within sec. 2, sub-Sec. 
U) (a) of that Act. The sdoond question 
was the one which directly arises on the 
present reference, iiamely, whether the 
nazar or selami paid for the re«!ognition of 
(he transfer of a holding from one ten- 
ant to another was rent or revenue derived 
from lend which was used for agricul- 
tural purposes within the meaning of sec. 
2, sub- sec. (1) (a) of the then Income Tax 
Act. The learned Judges who hlard thn 
reference decided that nazar or selami paid 
in respect of waste land was revenue 
within the meaning of sec. 2, sub-sec. (J) 
(a). The reason for their so holding was 
that tJiey thought that the amount fixed 
for periodical payment, that is, rent, was 
not independent of the nazar or selami 
and that the nazar or selami was a capi- 
talised sum which taken with the periodi- 
cal rent constitute in the aggregate the 
consideration for the grant. When, how- 
ever, they came to consider the question 
of nazar or selami paid for recognition of 
I lie transfer they held that this was not 
revenue within the meaning of sec, 2 (I) 
{a} because it was not a return, yield or 
profit of any land and further that it was 
not rent in, any sense of the term but they 
held that such a payment was a payment 
to purchase peace in order that the land- 
lord might not contest the validity of the 
transfer and they held that this was not 
a payment that came within the scope ol 
the definition of agricultural ifiemhe. 
With all respect to their Lordships wtw 
decided that case I feel some difficulty in 
accepting the reasoning upon which' it is 
founded. The expression “revenue,** as 
they say in their judgment, includes re- 
turn, yield or pro0t of any land and I find 
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it very difficult to escape from the (jfwiolu- 
sion that a payment of this kind iB »not 
profit derived from the ownership of tlic 
land. If, therefore, revenue includes pro- 
fit, as I think it does, then it seems to me 
that mzar or seldtni is really derived from 
land which is used for agricultural pur^ 
poses within the meaning of the expres- 
sion as it occurs in sec. 2 (1) (o) of the 
Indian Income Tax Act of 1922. 

The result is that, in my opinion, the 
assessee is exempt from payment of in- 
come-t^x by reason of the provisions of 
sec. 4, sub-sec. (3) (cm) of the same Act. 
The question, therefore, which we refer 
for the decision of a Full Bench is whe- 
ther the decision in Maharaja Birendra- 
hishor Manikya Bahadur v. Secretary 
of State for India in Council (1) as regards 
selami paid for the recognition of a trans- 
fer of a holding from one tenant to an- 
other is correct and the question which 
arises for the decision of the Full Bench 
is whether nazar or selami paid by a ten- 
ant to a landlord for the recognition of 
the transfer of a non-transferable holding 
is rent or revenue within the, meaning of 
the expression as it occurs in sec. 2 (1) (a) 
of the Indian Income Tax Act, XI of 
1922. If the Full Bench hold that such 
nazar or selami is not assessable to income- 
tax, this judgment will be fomarded to 
the Commissioner. If, however, the Full 
Bench hold that the case of Maharaja 
Birendrakishor Manikya Bahadur v. 
Secretary .of Sjtate for India in Council (1) 
was rightly decided, the matter will c<Bne 
back to this Bench in Order that we may 
deal, with the other question which W'as 
raised hetore us by the assessee, namely, 
that having regard to the provisions of the 
Permanent* SettlMuent no liability ' Id' 

(1) l. L.Jt.SSCo>. 706; f. 0. SB 0. W. K. 


assessment has been imposed by the In- 
come Tax Aet on nazar or selami. 

Mukebji, J.— r agree. 

Babu Jhyendrasiath Mtikerjee (with 
Babu Paresh Nath Mukerjee) argued on 
behalf of the applicants that nafiar was a 
part of rent derived from land. Ad- 
mitting that it is no part of rent, it is a 
payment by one who had derived his title 
from the tenant which was in reference 
to land and not independent of land. 
Revenue is defined in Murray’s Oxford 
Dictionary, Vol. VIII (Kd. 1910), p. 697, 
as a retuni from proj^erty or collective 
items or amount which constitute an in- 
come from possession of land. Therefore 
nazar, if it is not rent, is at least part of 
revenue as mentioned in the Income Tax 
Act, and whether it is derived from settle- 
ment of waste land or from nnitation, is 
l>art of a profit derived from land. Such 
income is within the meaning of agricul- 
tural income as defined in sec. 2 (I) (tf) 
of the Act and therefoi'e exempt from in- 
come-tax. 

The Standing Counsel (Mr. B. L. 
Mitter) with Babu Surendra Nath Cuha, 
Senior Government Pleader, and Mr. 
Nuruddin Ahmed, Junior Government 
Pleader, contended on behalf qf the Crown 
that nazar, whether it is rent or revenue, 
does not touch the question: it must be 
derived from laud, it must fl.ow from land. 
IMutation nazar does not direetly arise 
from land, it arises out of a particular 
transaetioy. It is not reqj; because the 
incidents of the tenancy oontinuedi as 
before. " Nazar ” is not incident of the 
tenancy. Referring to sec. 18 (d) of the 
Bengal Tenancy Act, it is a landlord’s 
fee levied and paid when * one tenant 
transferred a non-transferable holdii^ to 
another. That money flowed frenn. the 
transaction w'hich intervened between the 
old and the new tenancy. It has been 
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lield in M aha raj ft Birendrakiahor 
Manikya Bahadur v. Secretory of State 
far India in Council (1) that abwabs or 
illegal impositions are assessable to in- 
come-tas. In Partridge v. MaUandaine 
(‘i), it wSb held that profits derived from 
betting were aasesf5able. Therefore, .im- 
positions whether illegal or statutory were 
assessable. The question is, whether it 
was derived from land? iiec. i2 of the 
Bengal Tenancy Act jjrovided for ])ayment 
of a landlord’s fee when a transfer of 
permanent tenure W'aa sought to be re- 
gistered. Tn order that the transfer be a 
valid one, the fee must be paid; it is an 
incident of the transfer and not an inci- 
dent of the tenancy. 

Nazar is similarly paid for recognition 
of the transfer. It mii>bt be revenue but 
not derived from land. 

The .IriKiMBNT of tub Couut was as 
follows ; — 

WalmsIiRy, .T. — This Reference raises 
the question of the liability of mutation 
fiazarqna to income-tax. 

The referring Judges are unable to 
agree with the view taken in the case of 
Hirendrakishor Manikya v. Secretary 
of State for India (1). Tn tliat case it was 
held that *ihe premium paid for the 
settlement of waste land or abandoned 
holdings is not liable, hut that the pre- 
mium paid for recognition of a transfer of 
a non-transferable occupancy holding from 
one tenant to another is liable. 

I was one of the Uiree Judgos who deli- 
vered that decision, and I find that T am 
in a minority on this Bench. In the; ab- 
sence of any fresh arguments it is endugh 
for me to say that I adhere to the opikion 
expressed in that judgment for the renowns 
there given. * 

(1) I. L. B. 48 Oal. 706 : •. C. 25 0. tf. I. St3 
(1920). ‘ 

18 Q. B. P. 270 (1886). 


SiicJi'. OF State fob India in Council. 

Greaves, J. — The question which arises 
forrthe decision of the Full Bench is, 
whether mzar or selami paid by a tenant 
to a landlord for the recognition of the 
transfer of a non-transferable holding is 
lent or revenue within the meaning of the 
expression as it occurs in sec. 2 (1) (a) of 
the Indian Income Tax Act (Act XI of 
]9£2). Tins question arose for the deci- 
sion of the Court in the case* of Birendra- 
kishor Manikya v. Secretary of State for 
India, in Council (1) and it was there de- 
cided that such payments were as^ssable 
to income-tax. Doubts having been rais- 
ed as to the correctness of that decision 
the matter has been referred to the Full 
Bench. Agricultural income is not assess- 
able to income-tax under the Income Tax 
Act in w'hich Act such income is defined 
as rent or i-evenue derived from land 
which is used for agricultural purposes 
and is cither assessed to land revenue in 
British India or subject to a local rate 
assessed and collected by officers of Gov- 
ernment as siicJi and the land in the pre- 
sent case in respect of wliich nazar was 
paid was a, part of a })ermanently settled 
estate which is subject to road-cess. It is 
admitted by the learned Standing Counsel 
who appeared for the Secretary of State 
that nazar is revenue but he argues that 
although it is revenue it is not revenue de- 
rived from land but from the transaction, 
that is, from the recognition of the trans- 
fer and that it is an incident of the trans- 
fer and not of the tenancy and therefore 
does not flow from the land. 

In the case of Birendrakishor Manikya 
v. ScerfMary of State for India in . Council 
(1) the learned Judge who delivered the 
judgment of the Court referred to.the die- 
finition of revenue in the Oxford Did- 
tionary as “ the return, 3||iield, ot pro- 

fl) ]. L. B. 48 Gal 768d ». A .26 ,0. W. S, 
80 (1800). .. . « • 
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fit of any land, property or «ithei- iinpcot- 
ant source cf income ; that which opimes 
into one a« a return from property or pos-* 
sessions, specially of an extensive kind; 
income from any source specially of an 
esctensive kind ; income from any source 
but specially when large ^nd not directly 
earned.” 

The conclusion seems to me irresistible 
that if it is admitted, as T think it is 
rightly admitted, that nazar is revenue it 
is profit of the laud and that it flows there* 
from or from the ownership thereof but 
in Birendrakinhor ManUnja v. Secre- 
tary of State for India in Council (1) it is 
said that this is not so and that it cannot 
be deemed the return, yield, or profit of 
any land but that it is money paid by the 
transferee to the landlord to purchase 
peace, so that he may not contest the 
validity of the transfer. 

This no doubt is true but it seems to 
me to ignore another aspect altogether, 
namely, that it is money which comes to 
the landlord by virtue of the fact that he 
is the owner of the land. Viewed in this 
light it clearly is derived from the land 
and is agricultural income within* the defi- 
nition thereof contained in tlie Income 
Tax Act and an such exempt from assess- 
ment to income-tax under that Act. 

I would therefore answer the question 
referred to the Full Bench bv saying that 
nazar or selami paid by a tenant to a land- 
lord for the recognition of a non-transfer- 
able holding is rent or revenue within the 
meaning of the expression as it occurs in 
sec. 2 (1) {a) of the Indian Income Tax 
Act (Act XI of 1922) and tW it is exempt 
from assessment to income-tax by virtue 
of the provisioqs of sec. 4 (2) (viii) of the 
same Act , 

It £qlkffPSv|imt iju my view the decision 

<<) I. klr'4»eu. fiQSt a 0. 2C 0. m ». 

'■mtiaitik ‘ 


Secv. op State for India ix OohNolL. 

iO', Birendmkkhor Manikija v. Seeriiary 
of State for India in Council (1) in so far 
as it holds to the* contiary is not correct. 

This judgmejit will be fomarded to the 
Commissioner of Income-tax. 

C. 0. Ghose, — I agree with ray 
learned brother Mr. dustice GreaWs in 
the view which he has taken. 

B. B. Ghose, ,T. — I agree in the opi- 
nion expressed by my learned brother 
Mr. .lustice Greaves. 

Mukerji, J. — I also agree in the judg- 
ment delivered by my learned brother Mr, 
Justice Greaves. 

P. D. 

[OIVIL APOELLATB JURISDIOTI'IN. > 

Arris AL FROM ArPfLl.ATK Dfokeb 
No. 76 OF 1923, 

Walmsl&t, J. Sm. Sabat Kamiki 

Mceerj', J. D vst, Plaintiff, 

11»2S Appellant, 

Heard, 2ii, June. .»». 

Jadgmeni, Naoesdra Nath Pal, 

8, July, ] Defendant, Respondent. 

Limitalion, »mpen»ion of, apart from provinons 
of Limitation Act (IX of IWS), if allowable on 
grounde of equity —Limitation Act (IX of 190S), 
Art. 109— Profit* received after execution tale but 
before confirmation thereof — Limitation, if begin* 
running after confirmation — Caute of action, ac- 
crual of, if nrceisarily gtarting point of limitation — 
Limitation Act (IX of 1 90S), tecs S and 9 

A mortgage sale \eld on 0th May 1913 
was not, owing to an infructuous appli- 
cation to set aside the sale, confirmed till 
28th January 1914. In a suit by the 
auction -purchaser to recover sums realised 
by the Defendant as rents from the ten- 
ants of the land, instituted on 16th Septem- 
ber 1916: 

Held — That the limitation injespect of 
rents realised between the date of the sale 
and the date of its confirmation, which 

(0 1. 1*. B. 48 0*1. ■; 0. 88 0. V. V, 

«0(i8i|e>. 
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began running under Art. 109 of Act IK 
of 1908 from the 'dales of the receipt ' of 
the profits, did not remain suapendied UU 
the date of confirmation, of the edle, 
having regard to the clear language, of 
that article and the absence of any provi- 
sion of the A ct modifying »ts operation. 

Per WaIjMSIiEy, J. — The principles laid 
down in Eanee Surnomoyee v. Shoshee 
Mookhee (1), which were enunciated for 
very different circumstances, could not he 
extended to this case without subjecting 
the provisions of Art. 109 to^‘considerabl(' 
modification. 

Per Mtjkeeji, J. — Apart from the pro- 
visions of the Limitation Act itself., there 
is no principle which can legitimately he 
invoked to add ito or supplement its provi- 
sions. 

Having regard to the fact that the start- 
ing point of limitation for suits as provid- 
ed by the third column of the Schedule to 
the , Limitation Act does not always 
synchronise with the accrual of the cause 
of action and to the mandatory provision 
of sec, 3 and the provision of sec. 9 Hud 
when once time has begun running no 
subsequent disability or inability to sue 
stops it except in cases to which the pro- 
viso to the section applies, a saving or ex- 
ception not found in the Act should not be 
implied, however much it may be within 
the reason of those that are recognised by 
the Act or however much the ends of 
justice in a particular case may demand. 

The decision oj the Judicial Committer 
in Banee Sebmomoyee’s case (I) does not 
create an exception beyond what; is pro- 
vided for by the statutes of limitaftion of 
this country. 

Except perhaps in cases where ^justice 
has been occasioned by a Ooutb by jUs ,own 
acts or oversights there is no scoped for the 
* (l) 18 If. I. A. 844 (1888). ' i 


application of any prifieiples of iiguiiy in 
thi administering of the statutes of limi- 
tation, and the Judicial Committee has not 
laid down any such principle as being of 
universal appHcahUity , and aU ‘ the deci- 
sions of the Judicial Committee ae weU as 
most of the cases decided in this country 
are supportable on grounds which are not 
founded on any general equitable principle 
extraneous to or unaut}i.orised by the 
statute. In cases in which the question 
arises as to the starting point of time for 
the purposes of limitation, these decisions 
are mostly reconcilable with a*proper ap- 
preciation of what the cause of action 
means when the starting point is the cause 
of action, or wUh a proper interpretation cf 
the words used in the third column of the 
articles in other cases; and in cases where 
the question of suspension arises, if time 
has once begun to run it never again 
ceases to run, but there may be satisfac- 
Hon of a claim or the cancellation of a 
cause of action, operating to suspend the 
right of the Plaintiff who may on the re- 
moval of the satisfaction or cancellation 
(Wait of a fresh cause of action which arises 
by reasoii thereof. The substitution of a 
new legal right on principles of equity is 
hardly permissible under the statute law 
as ijt stands, and a revival of the eld cause 
of action once satisfied or cancelled' is 
foreign to its conception. 

Art. 109 of the Limitation Act does not 
admit of any consideration as to when the 
cause of action may have accrue.d to 'the 
Plaintiff, and claims of profiis ierongfitlly 
received beyond three years before the suit 
cannot ba recovered. 

This was aji a|)£>eal iireC^fted 'tki iihe 
13tb Novembor 1928 against i 
the District Judge of 2SillaK Baulify^ 

M. ’Vdtdi. 

nate Jiidgs ae tibai 
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Xiflfaona 3ose), dated the lllii October 

* 

The facts material to this report wcie 
.as follows . . 

The Plaintive’ predecessors'in-intei^st 
puTohased some properties in executicp of 
, a mcatgage decree on 6th May 1913. The 
' judgment-debtor having applied to have 
the sale set aside, the sale was not con- 
firmed until 28th January 1914 when the 
judgment-debthr’s application was reject- 
ed. The Defendant had obtained a usu- 
fructuary mortgage of the properties from 
the mortgagors after the decree but before 
the sale and as usufructuary mortgagee 
realised rents from the tenants on the 
land. The Plaintiffs instituted the pre- 
sent suit on 16th September 1916 for 
recovery of the profits thus wrongfully 
realised by the Defendant, after tlie 
date of the sale, from the tenants. 
At a previous stage of the suit, the case 
had once come up before the High Court 
when it was decided that the suit was 
maiutainable as one for recovery of profits 
of immoveable property wrongfully received 
and was governed, as to limitation, by Art. 
109 of the Limitatioif Act. [See Nagen- 
dra Nath Pal v. Sarat Kamini Dasi (47).] 

The case was remanded to the lower 
Appellate Court for findings upon the evi- 
dence as to what portion of the profits had 
been received by the Defendant within 
and what beyond three years of the suit 
. and, in regard to the latter as to whether 
.tire rpnning of limitation was suspended 
owing tp the pendency of proceedings to 
set aside the sale. 

The District Judge upon remand dis- 
.pauaed some portion of the claim as time- 
. hianad Art. 109, the profits as to 

sevand. items having been received more 

the suit. He was 
Of iikt ptrooeedings to Set aside 

ifificaahfW. w. a# <i«ii). 


the sale did not operate in law to suspei^d 
the running of the statute. 

The Plaintiffs preferred this s^nd ap- 
peal. 

Babu Pantfca-non Ghosh for tho Ap* 
pellant. — Between the date of the sale 
(6th May 1913) and the confirmation of 
the sale f2Htli January 1914) which was 
delayed by reasoi\ of the iufructuous pro- 
ceeding.s to set aside the sale, the Plain- 
tiff could not sue for mesne profits. He 
was therefore entitled to count limitation 
from the date of confirmation of the sale. 
Under sec. 65 of the Civil Procedure 
Co<ie, only after confirmation could the 
purchaser say he had title. Though that 
title related hack to the date of sale, until 
confirmation it was an inchoate title. 

There is a principle of siispension of 
limitation apart from the ijrovisious of the 
Limitation Act. Januki Nath v. Bijoy 
Ohand (35), also Dwijendra v. Jogesh 
(41) in which the principle was applied 
with reference to Art. 109^ of the Limita- 
tion Act. Mookerjee, J. , there approves of 
and accei>tB the minority opinion of Sada- 
siva Iyer, J., in Muthu Korakkai v. 
Madar Aminal (10). Refers to Lakhan 
Chandra v, Madhusudan, (4), affirmed by 
the Privy Council in Nrittyamani v. 
Lakhan Chandra (3). 

The questions discyssed hy the Mad- 
ras Full Bench were ; (i) From what date 
limitation began* running in the case? 
(») If it did begin running from the date 
of the original confirmation of the sale, 
whether th§ running o£ the hmitation was 
suspended during the period the validity 
of the sale was being disputed? The J'ull 
Bench was agreed on ope point, viz., if it 
(8) I. L. R.43CaI.660: b. c. SO 0. W. W. 

m (P. 0.) (1816). , 

(4) I. L. B. 86 Cal. 809 (190^, 

(86) 33 0. L. J. 886 (1981), 

(40) I. It. K. 48 Wad. 186 (F, «,) (1(H8). 

(41) 39 0. L. J. 40 (fmy 
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was not possible to bring a suit, Unutation 
would not run. They proceeded on the 
assumption that time rah from the first 
confirmation, but as a suit could not be 
brought until the second confirmation, 
time ran from the latter date. As an in- 
stance of running of time being suspend- 
ed, cites Dinanath v. Jadunath (36). 

Babu Nagendra Nath Ghose (with 
Bflbtt Narcndra Nath Chaudhuri) for the 
Bespondent. — In Dwijendra v. Jogesh 
(41) the riaintiff’s suit for registra- 
tion of the document stood dismiss- 
ed during a period of time and suc- 
ceeded only on appeal. It was there- 
fore a case of absolute extinction of 
the right to sue which Was re-born — a point 
on which it agrees with the cases of Surno- 
moyee v. Shoshee Mookhee (1) (the lead- 
ing case on the subject) and Lakhan 
Chandra v. Madhusudan (4) \Nriitya- 
niani v. Lakhan Chandra (3) on appeal to 
Privy Council] and the other Privy Coun- 
cil cases that are usually cited in support 
of a genei’al ])riuciple of suspension apart 
from the Limitation Act. But the Plain- 
tiff in this case was never in that posi- 
tion. He might have sued whilst the 
proceedings for setting aside the sale were 
pending — though presumably the suit 
would hare had to be stayed to await the 
decision in those proceedings. At no 
stage of the proceedings was the sale 
even temporarily set aside. The observ- 
ations of a general character in Bum Kuar 
v. Dhufn Singh (2) have to be understood 
with reference td the fact «that in that 

* (l) 12 M. J. A. 244 (1808). 

(2) r.. R. 16 I. A. 311 : 8. c. t. L. B., 11 All. 
47 (1888). 

(3) 1. L. R. 43 ObI. eaO; 8. 0, 30 0. W. H, 
^ (F- C. (1316). 

Q4) iTl. B. 36 ObI. 200 1 on P. 0. 1. JL. B. 43 
0»1 600 (19’6). ’ 

(36) 2a 0. W. K. 202 at p. 205 (1024)^ 

(41) 39 C. L. J. 40 (1923). 


case also the suit for specific perfmmBUce 
which ultimately failed and was- held 
thereupon to give rise to a cause of action 
under Art. 97, was decreed in the first 
Court — so that here too there was extinc- 
tion of the right and the suit upon the 
debt, so long as jihe decree Was subsisting, 
would have been a " vain litigation.” 
What the Privy Council itself has thought 
of Sumomoyee v. Shoshee Mookhee (1) 
will appear from Huro Proshad v. Gopal 
Das (29). A landlord whose suit against 
the tenant for ejectment failed was not 
allowed to count limitation from the end 
of the previous litigation because at no 
time was he in the position of a person 
whose claim had been satisfied. Sumo- 
moyee V. Shoshee Mookhee (1) itself does 
not profess to do more than interpret and 
apply to the special facts of the case the 
statute then in force. I’lie facts were 
very exceptional. 

Submits that barring Nrittyainani v. 
Lakhan Chandra (3) all the Privy Coun- 
cil decisions which suggest the applica- 
tion of a rnle of susixMision of limitation, 
based on equitable principles, (if they do 
not in fact turn iipon the interpretation 
of the language of the specific provisions 
of the statutes then in force), were cases 
W'liich arose before the Limitation Act 
was codified in its present form by the 
Act of 1871. One peculiarity of the Limi- 
tation Acts since 1871 must not 6e over- 
looked, viz., that the starting peunt does 
not necessarily coincide with the time 
when the right to sue or apply arises. 
See Arts. 101, 102. 126, 134 and 143 of 
the present Act as inetahces. Tt^ start- 
ing points fixed are mose or less artdtoary 
and eitiier anterior posterimr ’%> the 
' ... •- ; ilSt " 

(t) 12 M. I. A. 2(^^1868), . 

(3) I. L. ft. 43 iiadi A. «. 20; o« w. h. 

622 (P. C J Om- ’ • 

(28j 1. L. a. 0 clL 2 .f 6 (<' 3 ( 0 lt. 
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4conu^ of the right. This has been 
no doubt done to make the provisioite of 
the statute easy of api^icution and to ok- 
olude abstract discussions in most iu- 
stanoes as to when precisely a right to 
sue or apply arises. It is mure important 
in such a statute, thai: the provisions 
should be easily known and applied than 
that they should be ideally just. Sec. 9 
was significantly enough first enacted in 
the Act of 1871. “ Where once time has 

begun to run ” in that section means 
‘‘ run under the third column of the 
Schedule^” Secs. 8 and 9 of the Act 
make it quite clear that no principle of 
extension, exclusion or susiiension, not 
expressly provided for in the Act, is to be 
applied, individual hardships notwith- 
standing. 6'om Ilatti V. Kaiihaiya Lai 
(5) adverts to sec. 9 and holds that 
the inability to sue for foreclosure 
brought about by the fusion of the 
rights of mortgagor and mortgagee 
did not stop limitation niuiiing. See 
also Mani Singh Nawab of Mur- 
shklabad (8). As to NrHijiamani v. 
Lakhan Chandra (8), it is difficult to sur- 
mise what principle the Privy Council 
went by, if at all, in affirming the judg- 
ment of the Nigh Court in Lakhan Chan- 
dra V. Madhusudan (1). The principle 
cliiefly relied on in the High Court was 
that a party should, not be made to suffer 
for tbe mistakes of the Court. The cases 
of Prannath v. Rookea Begum (9) and 
Sumomoyee v. Shoshee Mookhee (1) 
relied on by ’the High Court were not 

(1) It It. I. A. B44 (1868). 

at, 1. L. ft. 48 Cal. 000: 20 0 W. N. 622 

(P. d.) (1916). 

i^) liL. ft. 86 Cal. 209 ( 1907 ). 
lW|l.l<.ft .80 AU. 28 Ti a. 0 . 17 C. W. N, 
eOB (P. 0.) (1293). 

I. L.ft, 4eCal.«94 ; 1. c. 28 C. W. N. 

68UP.€^r<^8iK 
(9) 7 ft. 1. A'. 318 (t«>9}. 


Cited in argument before Wie Privy Coun 
cil. [See the. arguments in the Weekly 
Notes Eeport of Nrittyamani v. Lakhan 
Chandra (S)^] In the case of Prannath 
V. Rookea Begum (9) the question 
was whether there was sufficient cause 
to delay the institution of the suit, the 
regulaitiori then in force ))ermitting 
the tourt to excuse the delay on 
such a ground. No general iirinciple of 
suspension of limitation could possibly be 
derived from this case. It is noteworthy 
that the Indian ApjieaJs series did not 
consider the decision of the Privy Coun- 
cil ill Nrittyamam v. Lakhan Chandra (3) 
sufficiently illuminating to need report- 
ing and in Niranka Chandra v. Atul 
Kriehua (48), N. R. (ihatterjea, J., re- 
marks that the attention of the Judicial 
Committee was not drawn to sec. 9 of the 
Act. Submits that the value of this case 
as jirecedent is negligible. 

It would be irrelevant to cite as preced- 
ents cases like Hasu Kuar v. Dhum Singh 
(2), Ilanumun v. Uanuman (46) and Amnia 
Bibi V. Udit Narain (44) which turn upon 
the interpretation of the language of Art. 
97, or Baijnath v. Ranujut (11) and Muthu 
V. Madar (40) which turn upon the inter- 
pretation of the language of other articles 
(Art. 178 of the Act of 1877 and Art. 1^ 
of the present Act). Rut Muthu v. Madar 
(40) supports me in-so far as the majority 
of the Judges definitely negative the exist- 
ence of a rule of suspension apart from the 

(2) L. ft. 16 1. A. 211: ». C. I. L. ft. 11 All. 

47 (ftes). 

(3) I. li. B. 43 Cal. 060 : 8. 0 . 20 C, W. N. 

622 (F. 0.) (1910). 

(9) 7 M. I. A. 323 (1869). 

(11) L. ft. 28 I. A. 46 : I. 0. 1. L. ft. 28 CM, 

776 (1890). , 

(40) I. L. ft. 48 Had. 185 (P. B,) Cfolfl). 

(43) 28 0. W. H. 1009 a»a4). 

(44) I. L. ft. 81 All. 68 (P. 0.) (1900). 

(45) L. B. IS I. A, 168 ; 8. c, 1. L. B. 19 Cal. 

123 (1891). 
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Act. Shfishaigiri Iyer, J., pr^ioaiids a 
rale of equitable interpreiatioii of the 
words of the third column. Put this rale 
can operate only cm those ortlcles which 
make time run from the date of the 
accrual of the right. As a g^eral test, 
it will run counter to the scheme and 
language of the Act. The language of the 
third column of Ai't. 109 at all events does 
not admit of such liberal or equitable in- 
terpretation ; “ when the profits are re- 
ceived ’ ’ is absolutely unambiguous. 
Dwijendra v. Jogesh (41) is really no deci- 
sion on Art. 109. That article is referred 
to but its terms are nut discussed. The 
latest decision of the Privy Council in a 
case under Art. 6’2 IJusciirn v. Pritht 
Chand (7)J applies the statute strictly al- 
though there was loom, upon the facts ut 
the case, for the application of the equit- 
able princijJe, if any co-exists with the 
Limitation Act. 

The nearest case is 6aro\ Hanjan v. 
Prem Chand (46) in which four Judges 
against one applied Art. 109 strictly, 
though here too for a time there was ex- 
tinction of the right to sue owing to a 
decision of the Court which was ulti- 
mately set aside, a point on which the 
case resembled Hurnomoyee v. Shoshcc 
Mookhee (1), Niittyamani v. Lakhaii 
Chandra (8) and Basu Kmr v. Dhum 
Singh (2). Peary Mohan Hoy v. Khelaram 
Sirkar (42) which is relied on in the last 
case [Soro; Hanjan v. Prem Chand (46)J 

(1) 13 U. I. A. 244 (1868}.* 

(8) L. &. 15 1. A., all : C. I. L. B. li All 
47 (1888). 

0) LL.B.4a0at.aa0; «. C. 20 p, W. N. 
522 (P. C.) (lOl^t. j 

(7)J.L.B.4BCaJ.^<l n o, 23 0. W. N, 

* 721 (J*. 0| (Ifllt). ^ 

(41) 89 0.L.J.4»(I92»). ) 

(42) 1. L. B. 86 041. 090 • a 0. mCi W. N. 

16 (lOOR). 4 

, (46) 22 0. W. N. 268 (1917). 


adverts to the fact that the words 
“ chuse of action *’ do not occur in Art. 
^0^. The langhagie of the article leafves 
no room for sui^nnon or extension d the 
period of limitatkm by tay device of in- 
terpretation. 

Babu Panchanan Ghose in reply — 
Dioijendra v. Jogesh (41) is in pmiit as 
Art. 109 was the only article under con- 
sideration. Niranka v. Atul (43) is dis- 
tinguishable. The Privy Council accept- 
ed the reasons of the High Court judg- 
ment fully in Nrittyamani v. LaJehan 
Chandra (8) and that decision^eannot be 
disregarded as obsolete law. Sadasiva 
lypr. J., in Muthu Korakkai v. Madar 
Ammal (40) draws the correct inference 
from all the previous decisions. 

The Ji'DCiMENT OK THE CoCBT was as 
follows : — 

W'.iiiMSLEi . J. — The Plaintiffs prefer 
this appeal. The facts are as follows : 
Their predecessors bought certain jffO- 
party in execution of a mortgage decree 
on 6th May 1913, but the sale was not 
confirmed until 28th January 1914 when 
the judgment-debtor’s application to have 
the sale set aside was rejected. In the 
interval between the decree and the sale, 
the mortgagor executed usufractuaiy 
mortgages in favour of the Defendants, 
and the Ihtter realized rents from the ten- 
ants. The 3uit was brought to recover 
the sums realized by the Defendant as 
rent for the Baisakh and Bhadra hists of 
1320 Fasli which fell due after the ebtte 
eff Plaintiffs’ purchase. It was instituted 
on 16th September 1916. 

The question of Plaiptiffs* right to re- 
cover has been finally detennined in their 

(8) L L. K. 4Saal.aoe< a. Ci. WM),, W. 

622 (P. 04 HAlO). • 

(40) I. L. B. 48 Xwl. »6 (». B.) (m«}. 

(41) 8»0.L.||4e<Nl|8V. . . 

(43) 28 0.W»1,IQI)9(1«8I4, , 
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It’ iB ^Bo settled that Art. 100- 
of the Limitation Act ie the artide^a^ 
plieablA to tiie ease. ’ 

The leatiied Jndge, after remand, bii 
found that solne items were realised 
within three years of the suit, and he has 
awarded the Plaintiffs sP decree for those 
amounts, but he has dismissed the claim 
in regard to other items on the ground 
that they were received more than three 
years before the institution of the suit. 
The appeal is in regard to the sums 
which have been disallowed. 

The starting point of limitation is the 
time when the amounts were received, 
and the learned Judge’s decision is 
correct, unless we admit the proposition 
urged on Plaintiffs’ belialf that the judg- 
ment-debtor’s application to set aside the 
sale prevented the period of limitation 
from starting. The learned Vakil says 
that the Plaintiffs had only an inchoate 
right until the application was rejected 
and the sale confirmed, and that during 
this period they could not institute a suit, 
and that therefore they are entitled to 
the benefit of the ^qiiitable^ principle 
adapted in the case of llauee Sumo- 
moyee v. Shoshee Mookhee Burmonia (1). 
That is the decision to which later deci- 
sions refer, and I think it is well to point 
out that the facts of this case axe entirety 
different from those of that case. In 
Ranee Surnomoyee’s case (1) the Plain- 
tiff tvas in the position of a satisfied 
creditor until the patm sale was set aside : 
there was no rent left outstanding for 
which she could bring a suit, but when 
the sale waa set aside, and the semindar 
recouped the auction-purchaser and the 
llMHer Xt^Bkid to the patnidar the mesne 
ppoAhlil^ the 'period of hie posseBsion, it 
unjtriit that the patrUdof 
idieiild ficihk lia!b$lity h) pay 


rent. In the present case there has hcA 
been any such* change of pofdthm* ®*s 
issue that hung in the balance ^ 
judgment-debtor’s application WM pend- 
ing was whether the Plaintiffs' hhd no 
right at all or whether their 
right should be perfected. During 
period, T think they might have institrited 
a suit ; they could not have obtained a 
decree without the sale certificate, but 
the absence of the sale certificate would 
not have been reason for dismissing the 
suit. I do not, however, wish to rest my 
decision on that ground. Assuming that 
for about four months of the three years 
the Plaintiffs wore unable to sue, I do 
not think that they can demand that ou 
that account the principle which I have 
mentioned should) be extended to their 
case. Firstly, the terms of the Limita- 
tion Act are clear and definite, and there 
is no clause in the Act to which the Plain- 
tiffs can refer. Secondly, the principle 
which they invoke was enunciated for 
yery diffcT-ent circumstances. I am aware 
that it has been extended, but it cannot 
be extended to this case unless we lay 
down that Art. lOU is subject to consider- 
able qualifications. Thirdly, although I 
can easily imagine events whic^h would 
have produced an interval of full three 
years between the date of sale and the 
date of confirmation, I do not think it 
necessary to speculate on what our deci- 
sion would have been in such circtim- 
stances, for in this case* the , judgment- 
debtor’s application caused a delay of only 
seven or eight months, and the Plaintiffs 
after receiving the sale certificate allowed' 
more than two aijd a half years to pass 
"'Without doing anything. \ 

For these reasons I think ' that the 
Plaintiffs’ appeal should be 'dismissed 
md the judgment of the Appellate 
Court confiApid With oOStit: 
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There is a oross-objection by the De- 
febdant., This is in regard to item 
No. ip. This appears to be a mi^akc 
for No. 3. The learned pleader for the De- 
fendant admits that there is a decree to 
warrant the finding in regard to Item 
No, 3 : while on the other hand, his state- 
mant that there is no decree to show 
realization of Item No. 10 is not disputed. 
As one is a sura of Ps. 14-10-0 and the 
other a sum of Rs. 71-14-0 this change 
will reduce the amount of Defendant’s 
liability by 57-4-0. 

No coats are avviirded in the croas- 
obiection. 

IMukubji, J. — I agree in the order 
which my learned brother pro]) 08 e 8 to 
pass in this appeal, but in view of tlie 
importance of the question which ai'ises 
I desire to give my reasons. 

It mu.st be conceded that upon the 
plain words of Art. 109 of the First 
Schedule to the Limitation Act, which is 
the article applicable to the case as the 
claim is for profits which are alleged to 
have been wrongfully received by the De- 
fendant, the claim for such profits wouhl 
be barred unless the suit is instituted 
within three years from the dates w’ho) 
the profits are received. It must also lie 
conceded that tliere is no provision in the 
Act itself which may operate to save the 
claim. This question,, therefore is a)s to 
whether there is any general principle 
which may be called in aid of the Plain- 
tiff in order to Cinable him to get out of 
the situation. The question is not al- 
together free from difficulty, as it must 
be conceded that in the reported eases to 
which our attentiem has been drawn 
Courts have from time to time professed 
to act on principles for which there is no 
sanction in the Act itself ; and tlpere are 
decisions, bearing upon the matter, of 
the highest tribunals in this cooiiltry and 


of the Judicial Committee. as well, wbiolK 
notwithstanding fdie efforts made to re- 
concile them, present points of difference 
which are not easily recopcilablp. 

A careful study of the third column of 
the schedule reveals an outstanding fact 
which cannot be ignored, namely, that 
the starting point of limitation does not 
always synchronise with the cause of 
action ; in many cases ^t does, but in 
others it dates from some specified events 
which again are either anterior or poste- 
rior to the accrual of the cause of action. 
The Act also provides by sec. 9 tiliat when 
once time has begun to run no sul)sequent 
disability or inability to sue stops it, ex- 
cept in the case to which the proviso to 
the section ajijilies. That the disability 
or inability contemplated by sec. 9 is 
confined to such as are mentioned in the 
Act itself and that new exemptions can- 
not be recognised is clear from the manda- 
tory words of sec. 3 of the Act. A saving 
or exception not found in the statute will 
not therefore be implied however much 
it may be within the reason of those that 
are recognised by the statute or however 
much the” ends of justice in a particular 
case may demand. The periods pre- 
scribed by the Act are more or less arbi- 
trary, and the fixing of the periods is 
founded on considerations of public policy. 
The statute may bear hardly on individual 
cases, but the individual hardship will, 
upon the whole, be less by withholding 
from one who has slept upon his right 
than by taking away from' the o^r 
what he has long been allowed to omasi- 
der as his own. These considerations 
cannot be ignored. 

The cases whicb are said to . have sanc- 
tioned the application of Mme geiM»ai 
principle ennnng to the beneMiof .t|« 
Plaintiff and extrfpeons to the Act itteE 
may bnoadfy be e|atei|*d into 



THE CALCU'PTf NOTES. 


VoL. XXIX.] 


m- 


Rm. Rabat Kamini Hast ». Naokndba NaJ® Eal. 


viZi, those hi which the fitartina pdnt 
of limitation fixed by the statute has bwB* 
held to hare arisen at a subsequent ^lite’ 
and those in which it has been held that 
the operation of the statute has been sus- 
pended after time has bdgun to run. It 
is necessary to ‘bear this distinction in 
mind in order to appreciate the exact 
significance of .the decisions. 

The earliest of these cases is that of 
Mmsommat Ranee Surnonioi/ee v. Shoghee, 
Maakhee Burmonia (1). In that case a 
sale under* the patni rep:ulation having 
been set aside and the patnidarg restored 
to possession the zaraindar sued the patni- 
darg to recover arrears of rent which had 
accnied before and during the time they 
were out of possession. The contention 
of the patnidarg was that the claim was 
barred because the suit had not been 
brought within three years from the date 
when each instalment of rent fell due. 
The suit was brought under Act X of 
IRijO. The .32nd section of the Act pres- 
cribed the limitation for such a suit as 
three years from the last day of the 
Bengali year or from the last day of the 
month of Jeth of the Fasli or Willayuti 
year in which the arrear claimed shall 
have become due. The construction put 
upon this enactment by the High Court 
was that the suit should have been 
brought within three years from the time 
on which these arrears first became due, 
viz., the last day of the year for which 
the rents constituting them had accrued. 
In the course of the arguments on behalf 
of the zemindar before the Privy Council 
reliance was j^aced on her behalf upon 
the Limitation Act then in force, viz., 
Xrv of sec. 8 of which pres- 
cribed • Iknitatioa of three years, for seits 
lor Mnji, fnm tha thne the cause of ae- 
9ir kernes Colville, deliver- 
a) UlIkL4ifei(IW8); 


ing the judgment of the’ lioas'd, observbd 
that if Act XTV of 1859 applied there,, 
could be no doubt upon the question, for' 
it was perfectly clear that the cause of 
action accrued at the time when the patni 
sale having been set asiile the obligation; 
to pay the sum of money revived. Their 
Lordships, however, were of opinion that 
upon a fair construction of the 32nd sec- 
tion of .\ct X of ISiiO which was the 
special enactment that was applicable, 
time had not begun to run until the sale; 
was set aside and that upon the setting 
aside of tlie sale and the restoration of- 
the parlies to possession they took back 
the estate subject to the obligation to pftV 
the rent and that the arrears clsiroed: 
must be taken to have become due in tjie 
year in which the restoration took plBCd. 
Applying the words of the 32nd section tO 
the facts, the suit, having been instituted 
within three years of the lest day of that 
year, was in time. As regards the view 
taken by the High ('oiirt that the zamin- 
dar couid have sued for the arrears pend- 
ing the proceedings to set aside the sale 
their Lordships dissented from it and 
observed that until the sale had been 
finally set aside, she was in the position 
of a person whose claim had been satis* 
fied and that her suit, if instituted, might, 
have been success^lly met by a- plea to 
that effect. This decision therefor© 
not purport to engraft any foreign prin- 
ciple into the law of liinitalion then, in 

force, * ’ . 'f 

It turned purely on the construction of. 

the words of the 32nd section of Act X 
of 1859 and explained what was meant 
by the expression, ‘ ‘ the year in which the 
arrears fell due ” or in other words, de- 
cided what was the year in which the 
arrears could be said to Iiave fepUen due, 
and also indicated when, the, cftpse of ac- 
tion arisep in a suit for root. 

IS* 
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Iti the csuse of Basu Kmr v. Dhum that the debt was paid by virtue of the 


Singh (2) a debtor agreed to convey cer- 
tain pi^perty to his creditor^and to set off 
the debt against a part of the considera- 
tion for the conveyance ; a conveyance was 
executed, but a dispute arose as to whe- 
ther it was executed in conformity with 
the contract ; the debtor commenced a 
litigation to enforce the agreement but 
was unsuccessful and the creditor sued on 
the debt and the debtor raised the plea of 
limitation. The debtor’s suit, it may be 
stated, was decreed by the Subordinate 
Judge but was dismissed on appeal by the 
High Court. Their Lordships of the 
Judicial Committee considered the matter 
from two points of view, namely, accord- 
ing to the terms of the Contract Act, IX of 
1872, and also according to the terms of 
the Limitation Act, XV of 1877, both of 
which gave the same result. They held 
that under the 65th section of the Con- 
tract Act, the agreement was discovered 
to be ineffectual on the dismissal of the 
debtor’s suit by the High Court and the 
debtor became bound to pay the debt on 
the date on which the suit was dismissed. 
They also held that Art. 97 of the Limi- 
tation Act, XV of 1877, applied and three 
years would run from the date of the 
failure of the consideration which also 
was the date of the said dismissal. In 
the decision of this case there were no 
general principles imported or relied 
upon. Certain general observations, how- 
ever, are to'be found in the 'judgment in 
a passage which runs thus : Baru Mai 
might have sued for his debt but the ut- 
most benefit that could have come to him 
from such a suit would have been to have 
it suspended or retained in Court till after 
decision of the specific performance suit. 
Dhum Singh’s defence would have been 

(2) L. R. 16 I. A.. 211 , i, a. I. L. R. 11 All. 

47 (1688). 


Contract, and that defence must have pre- 
vailed if the suit were heard while the 
decree of 1881 still stood •'unreversed. It 
would be an inconvenient state of the law 
if it were found# necessary to institute a 
vain litigation under peril of losing his 
property if he does not. And it would 
be a lamentable state of the law if it were 
found that a debtor who for years has 
been insisting that his creditor shall take 
payment in a particular mode, can, when 
it is decided that he cannot eiltbrce that 
mode, turn round and say that the lapse 
of time had relieved him from paying at 
all.” These observations merely indi- 
cate that in point of fact no remedy was 
available to the creditor in the meantime 
and that the law has made provision to 
guard against the contemplated conse- 
quence. They do not purport to invoke 
any principle extraneous to the Act 
itself. 

The next case is that of Nrittyamani 
Dassi v. Lalhan Chandra Srn (3). That 
was a case in which the riaiiitiff.s com- 
menced ah action for declaration of their 
title to a share in certain jiroperties and 
for possession. They, as pro formd Defen- 
dants, had supported the Plaintiffs in an 
earlier suit in ejectment and had asked 
for a declaration that they too had a share 
in the property in suit. A decree was 
passed declaring them jointly entitled to 
a share and entitling them to possession 
to the extent of that share. The said 
decree was set aside on appeal on the 
ground that the said relief could not be 
given as between co-Defendants, the suit 
itself not having been one for partition 
but for ejectment. The primary Court 
dismissed the suit as barred oomputiDg 
the period firom the <Brigiiial dilsposses* 
(8) 48 Cal. 600: a. 0. 80 0. W, M, 
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sion. The decision of the Court of Appeal 
is reported in the case of Lakhan Chan- 
dra Sen V. Madhusudan Sen (4). Thfc 
Court of Appeal doubted whether the 
case fell under ‘sec. 14 of the Limitation 
Act. but held that the decree which the 
Plaintiffs had obtained gs co-Defend.'ints 
in the previous suit, so long as it stood 
undischarged, was susceptible of execu- 
tion and it was not open to the J’laintiffs 
to institute a fresh suit for the attainment 
of the very object which they had success- 
fully attained in the previous suit. They 
held that:Juring the time that that de- 
cree was undischarged, the Plaintiffs’ 
right to recover the property was suspend- 
ed and they were entitled to a deduction 
of the period. On an a|)peal being pre- 
ferred the .Judicial Coinniittee dismissed 
the appeal observing that they concurred 
generally with the reasons given by the 
Court of Appeal, and held that the Plain- 
tiffs were entitled to a deduction of the 
period during which they were litigating 
for their rights. It is not very intelli- 
gible under what provisions of the law 
their Lordships held that the deduction 
was allowable unless it*was unddr sec. 14 
of the Act, the applicability of which 
article was expressly doubted by the 
Court of Appeal. 

In the case of Soni Ham v. Kanliaiya 
Lai (6) the Judicial Committee disallow-* 
od the contention that the period during 
which there was fusion of the interest of 
the mortgagor and the mortgagee in one 
and the same' person, the operation of the 
statute which bad already begun to run 
should be suspended. Thejr Lordships 
observed that the language of the statute 
upon which Burrell v. The Earl o/ 

» 

(4) L li. £. 85 Gal. 209 (190?). 

(6) I. L. B. 86 AIL 22? ; 8. c, 1? 0. W. N. 606 
(P* C.) (1918). 


Egremont (6) was decided was essen- 
tially different ^rom Art. 148 of Act XV 
of 1877 and that if such suspension was 
allowed it wc^ild be deciding contrary to 
the express enactment contained in sec. 
9 of the Act. 

There are sojne other decisions oi the 
Judicial Committee in wliich no extra- 
neous considerations were allowed to pre- 
vail, c.flr., Juscurn Hold v. Prifhi Ghand 
Lai Choudhury (7) and Mani Smgh 
Mandhata v. Nawab Bahadur of Mur- 
shidabad (8). The decision hi the latter 
case suggests the j)roposition that dis- 
abilities not recognised by the Act can- 
not 0]>erate to extend the period of limi- 
tation. 

These are all ttie decisions of the 
Judicial rommittce wliich may be said 
to directly bear upon the (|uestion. In 
some of the decisions of the Courts in this 
country reference has been made to some 
other decisions of that lioard as sanction- 
ing the ajiplicability of some similar 
general equitable principle and I propose 
to refer to tliem shortly. In the case of 
Prannath Choudhury v. Jlookca Begum 
(9) the pendency of litigation as to the 
owuicrsliip of oqiuty of redemption, be- 
tween the hens of the mortgagee and a 
party claiming as purchaser, wai? held to 
be a “ good and suiticionl cause ” within 
the exception to thy operation of the 
Bengal Kegulation of Limitation III of 
1793, sec. 14, wdiy a mortgagee should 
not have instituted procieedings for fore- 
closure, withifl twelve years, ’the time 
prescribed by the Kegulation. In the 
case of Hem Chandra Choudhuri v. Kali 

(6) 7 Boav. 206 (1844). . 

(7) I, L. R. 4/6 Cal. 670; 8. 0» 23 0. W. N. 

721 (P. 0.) (I918\ 

(8) 1. L. Br Gal. 694 : 8. 0. 28 0. W N. 

531 (P. (1918). 

(9) 7 M. I. A. 323 (1869). 



t)84 OAtimtA WEEELir KOfiB. [Vol. XXIX. 

Sm. Sarat Kamini Dasi v. Naqendka Nath Fal. 


Prosanna Bhadiuri (10), it was held that 
the pendency of a suit for enhanoement of 
rent of a tenure, in which there was a 
claim for a particular year, suspended 
the operation of the statute in respect of 
a Bubsequent suit for rent for the identi- 
cal year. The decision in the case of 
Baijnath Sahai v. Ramgut Singh (11) 
proceeded upon the construction of the 
words in the third column of Art. 12 of 
Act XV of 1877, “ when the sale is cou- 
hrined or would otherwise have become 
final and conclusive had no such suit 
been broutfht ” and laid down what that 
point of time was in view’^ of the fact that 
the Plaintiff believed in good faith that 
he had secured what he claimed. In tlie 
judgment of the Judicial Committee in 
this c.a6e, however, there are indications 
suggesting that a general rule was being 
enunciated which would suspend the 
operation of the statute in favour of a 
Plaintiff so long as any reasonable doubt 
existed regarding his position and so long 
as there was no certainty that the insti- 
tution of proceedings by him was neces- 
sary. 

Of the decisions to which reference 
has been made above, the one cited very 
largely in tlie decisions of this Court as 
laying down a general principle of sus- 
pension or extension is .that in the case 
of Mussammat Ranee Surnomoyee v. 
Shoshee Mookhee Biirmonia (1). It was 
i-elied upon in the cases of Eshan Chandra 
Boy V. Khaja Assanoolah (12) and Decn 
Doyal Prgmanik Radha^ Krishon Deln 
(13), in a claim for rent which was in- 
stituted after the termination of an ac- 
tion in ejectment. It was extended to 

(I) 12 M. 1. A. 244 (1868). 

(lOX L. B. 30 1. A. 177 (1003). 

(11) L. B. 28 I. A. 45 •. 8. 0. I. L. B. 23 Cal. 

776 (1806). 

(12) 16 W. B. 70(1871). 

U3| 17 W. U, 416 (18721. 


a case where the suit was filed within 
thj^ years from the date of the Plain* 
(tiff’s knowledge that rent had not been 
paid in the case of Mohefh Chundra 
Ghakladar v. Ganga Mont Dan (14). It 
was applied to a case where the circum- 
stances were somewhat similar in the 
case of Dhunpiii Singh v. Saraswati Mis- 
rain (15). it was also relied upon in the 
case of Lakhan Chandra Sen v. Madhu- 
siidan Sen (4) to which reference has 
already been made. The principle was 
further extended as one of more or less 
universal applicability in the case of 
Surhiram Marwari v. Barhamdeo Per- 
iod (IP). The case was relied upon as 
laying down a general principle of ex- 
tinguishment by satisfaction and revival 
on cancellation of such satisfaction in the 
case of Syed Abdulla v. Hurkissen 
Singh (17). 

On the other hand, the special features 
of Ranee Surnomoyee' s case (J) were 
pointed out and the decision therein was 
treated as not laying down any general 
rule in the cases of Watson dk Co. v. 
Dhirendra Chandra Maker ji (18), Brajen- 
dra Kuryar Roy >v. Rakhal Chandra Roy 
(ly), Raj Kristo Singh v. Hurra Sundari 
Choudhury (20), Baroda Kanto Roy v. 
Chundra Kumar Roy (21), Hafizunnessa 
Khatun v. Bhairab Ch. Das (22), W. 
Sheriff v. Dinanath Mukerji (23), Huro 
Kumar Ghose v. Kali Krishna Thakur 

(I) 12 U. I. A. 244 (1868). 

(4> I. ).. R. SS Oal. 200 (1007). 

(14^ 18 W. B, 69(1872. 

(16) I. L. B. 10 Cal. 267 (1891). 

(16) I C. li. J. 337 aOOS). 

(17) 2 0. L. J. 400 (1908). 

(18) I. L. B. 8 Oal. 6 (1877). 

(19) I. L. B. 8 Cal. 791 (187D. 

(20) 13 W. E. 318 (187<)), 

(21) 23 W. B ffiO (1876) ' 

(21) 18 0. L. R. 214 (1868). 

(23i I. L It. 12 hal. jSiS (188(5}. 
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(24) and Burmomoyi Dasi v. Brahma- 
may i CJioudhurain (25). Tn the case of 
Syed Abdul Juleel v. Kanchan Dasi* {26), 
it was pointed out that the Privy Coun- 
cil did not say in Ranee Surnontoyee/s 
case (1) that the old cause of action re- 
fived but that a new cause of action 
arose. The doctrine that the landlord is 
entitled in a suit for rent lor the peri<xl 
that he was suin^ the tenant in eject- 
ment wliich had been held in the earlier 
cases as founded on the authority of 
Siirnom(njcr*s cdHe (1) was considerably 
modified in tlie case of ITarunath Roy 
Choudhury v. Goinck Nctlh Chaudhunj 
(27). Tn the case of Hurit Prosad Roy 
V. Gopal Doss Dutt (28), Oartli, V. J., 
reviewed the authorities which had pur- 
ported to proceed upon the decision in 
Ranee Surnomoijee's case (1) aJid made 
a remark to the efl'ect that if properly 
understood it did not support any doc- 
trine of extension oi* suspension. This 
last-mentioned case went up to the Privy 
Council and Sir Itobert Collier in deli- 
vering the judgment of the Judicial (Jom-.. 
juittee, Huro l^roshad v. Gopal Das (29), 
observed that to the. of^ratipji of the 
statute the exception which is said to be 
created l)y (he decision in Ranee Surno- 
moyee/s case (J) is rather apparent than 
real, and tx>inted out that the decision 
proceeded upon the fact that the claim- 
ant of rent was, till the setting aside of 
the sale had taken place, in the position 
of a person whose claim had been satis- 
fied. In a later decision of the Judicial 
Committee, Ramgayya Appa Rau v. 

U; i2 M. r. A. 244 (1808), 

(24) L L. B. 17 Cal. 261 (ISS*^)* 

CVS) 1. L. U. 23 Cal. 191 (1395). 

^ (26) 24 W. R. 143 (1876). 

127) I9W. R. 18<l#78). 

• («8> T. L H a Oal 817 
(29) I, I^.R. 9 0il. 255 (1881). 


Rahba Sriraniula (30), Ranee Sumo- 
moyee's case (1) was referred to by their 
Tiordships of .the Judicial Committee cw 
d suit in which the date at which the 
rent became due was held to be entirely 
different date from the close of the period 
in resi>ect of wdiich that rent was pay- 
able- In some of the later decisions of 
this Court the facts of Surnomoyee's 
case (1) were regarded as somewhat ox- 
ceptiojial, c.f/.. Re joy Ckand Makatab v. 
Mohuti Mohati Ghose (31) and Nagendra 
Nath Sen v. Sadhurani Mondal (32) 

In numerous other cases n general 
principle based on Ranee Surnomoyec s 
case (1) has been referred to, notably in 
the cast^ of Nagcndra Nath Pal Chou- 
dhury V. Chandra Sekhar Dalai (33). 

The principle that limitation does not 
arise as the rights suspended for a time 
may be revived and enforced when the 
bar is removed seems to have been adojjt- 
ed in the eases ol Laloo harikar v. Jagai 
Chandra Saha (31) and Janaki Nath 
Sinha Roy \. Str Rijoy Chand Mahaiab 
Bahadur (35). In tlie case of Dinanath 
Saha Roy v. Jaduriath Riswas (30) a 
deduction of time during which a pre- 
vious litigation was pending was alloweil 
but it is not very clear whether on any 
general principle or by reason of the fact 
tJiat the Plaintiffs were in the position 
of persons whose claim had bean satis- 
fied. • 

The dictum of Lord J^Jdon in Pultency 
V. Warren (37), “ if there be a principle 
upon which Courts oi justice ought to 

(1) 12 M. 1. A. 244 (1868). 

(80) I. L. U. 27 Mad. 148 (1908). 

(81) 24 C. W. N. 786 (1920). 

(32) 26 G. W. N, 964 (1920). 

(83) 6 0, L. J. 69 (1906). 

(34) 33 0. L. J. 266 (1920). 

(35) 33 C. L J. 336 (1921). 

(36) 29 C. W. N. 202 (1924). 

(37) [1801] 6 Vee. 73. 
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act without scruple, it is this, to relieve 
parties against that injustice occasioned 
by its own acts or oversights at the in- 
stance of the party against whom relief is 
sought,’* a dictum which ‘was broadly 
laid down in some of the earlier English 
cases and was subsequently approved by 
the House of Lords in the East India 
Company v. Campion (38) has been ap- 
plied in this Court in the case of Lakhan 
Chandra Sen v. Madhnsudan Sen (4) 1o 
which reference has already been made 
and in the case of Hemendra Mohan 
Khasnabis v. Dharani Nath Chandra 
Roy (39). 

A ^gen^ral principle of suspension or 
exteiiRion aj)art from the provisions of 
the Limitation Act does not a[>pear to 
have been resorted to so largely in the 
cases decided by other High C'ourts in 
this country. Reference however has to 
be made to a Eull Bench decision of the 
Madras High Court in the case of Muthu 
Korakkai Ghetty v. Madar Ammal (40), 
where the question of applicability oi 
general principles not recognized by the 
Limitation Act incidentally arose. In 
that case there appears to have been a 
clear difference of opinion on the ques- 
tion whether the starting i)oint of limi- 
tation may be deferred on some principle 
of suspension extraneous to the Act it- 
self and whether notwithstanding sec. 9 
of the Act there may b6 exceptional cases 
where such suspension may be allowed 
after time has begun to run. The view 
of Sadasiva Ayyar/ J., which ^answers the 
above question in the afGirmative seems 
to have been approved of by this Court in 
the case of Dwijendra Naradn Roy v. 
Jogesh Chandra Dc (41) on which the 
(4) 1. k. B. 86 Gal. 209 (1907). 

(3S) 11 Bligh. N. S. 168 (1837). 

(39) 33 C. L. J. 260 (1920). 

( 40 ) I. L. R. 43 Mad. 185 (F. B.) (1919). 

(41) 39 0. L. J. 40 (1923). 


Appellant relies and to which T shajll pre- 
sently refer. 

i. The facts of that case were these : The 
Plaintiff had obtained certain documents 
executed in his favour but the executant 
having refused to have them registered gn 
the ground that there were material 
alterations the Plaintiff had to institute 
a suit under sec. 77 of the Registration 
Act. The suit was dismissed by the Sub- 
ordinate Judge, and on appeal to the 
High Court was remitted to the trial 
('Oiirt for a finding on a certain point. 
On receipt of that finding the Ftgh Court 
allow^ed the Plaintiff’s appeal and decreed 
tl)e suit. An appeal to the Judicial 
Committee was preferred but it was dis- 
missed. Tn the meantime and after the 
dismissal of the suit by the Kubordinate 
Judge the executant of the dociiiiients 
executed leases in favour of certain |)er- 
sons who came to be in ])ossessioii under 
Ihem. The documents executed in Plain- 
tiff’s favour were registered after the 
decree jiassed by tlie High Court. The 
Plaintiff then instituted a suit for posses- 
sion and me^3ne profits against the execut- 
ant of the .documents and the lessees. It 
was held in that case that the Plaintiff’s 
cause of action arose on tlie date wlien 
tJie documents were registered and on 
the registration of the documents his title 
dated back* to the date of the documents, 
and between those two dates his right 
was kept in a state of suspended anima- 
tion. It was laid down that “ ordinarily 
limitation runs from the earliest time at 
which an action can be brought and after 
time has commenced to run, there may 
be a revival of a right to sue when a pre- 
vious satisfaction of the claim is nullified 
with the result that the right to sue 
which had been suspended b animated. ’ 
It was also observed that the true test 
to determine when aoause.crf action 
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accrued, is to ascertain the time wlhen 
the Plaintiff could have maintained hia 
action to a successful result.” These 
two propositions are the sheet-anchor of 
the Appellant’s contention in the present 
appeal. • 

As I have said at the very outset the 
matter is not altogether free from diffi- 
culty and to quote the words of Oldfield, 
J., in his order of reference in the case 
of Muthu Korakkai Chetiy v. Madar Ani- 
mal (40) the difficulty arises not from 
the act uaP conclusions in the decisions to 
which reference has been made, but from 
the way in which the reasons for tliesc 
conclusions are stated. 

Speaking for myself J am not f)rep:ned 
to I’egard the decision in liiuice Stirno- 
moyee^s case (1) as creating an exce])tion 
beyond what is provided for by the 
statutes of limitation in this country. I 
have already referred to tl)e cases, 
especially the decision of the Judicial 
'C'Oinmiitee iti the case of 77 //ro Vroshad 
liOji V. (loiidl Das Dult (’29), vvhiclj 
state wliat the precise, irnivort ^ of that 
decision was. In the case of such of the 
articles of the 1 imitation Act in which 
the starting point of time synchronises 
with the cause of action I arn prepared to 
hold that the test is to ascertaii^ the time 
when the Plaintiff could have maintained 
his action to a successful issue. If in 
such a case, at the time when the cause 
of action arises there is no person capable 
of suing upon it the statute does not run ; 
similarly it is necessary that there shall 
be a person to be sued ; and it is also 
necessary that the cause should be com- 
plete, that is, all the facts must have 
happened which are material to be proved 
« 

(1) 12 M. I. A. 244 (1868). 

(20) t. L. R. 9 Oiil. 265 (1882) 

(40) 1. L. B. 43 Mad. 185 at p. 189 (F. B.) 

0910 ); ^ 


in order to entitle the Plaintiff to suc- 
ceed. This should of course be borne in 
mind in interpreting the intention of the 
legislature as expressed in the articles of 
the Act itself or rather in such of them 
as admit of a consideration of the ques- 
tion as to when a cause of action arises 
and in such a case I am in entire accord 
with the view expressed by Seshagiri 
Ayyar, J.. at p* 213 of the Madras Full 
Bench case to which I have referred. I 
am aware tliat in applying the law of 
limitation the highest (Courts, English as 
well as American, have often imported 
pnnciples of equity into fclieir considera- 
tion on the supposed notion that the pro- 
visions of the statutes, as applicable to a 
particular case or a class of cases, appear 
to be so unreasonable as to amount ttf a 
denial of a right and to call for the inter- 
|x>sition of the (’oiirt. These authorities 
or the bulk of tliem have gradually ac- 
quired legislative sanction in the shap^ 
of amemding, repealing or consolidating 
statutes. The law, however, as to limi- 
tation is not the same in England or 
America and India and indeed no reason 
or principle beyond that of sound public 
policy is discernible as a .common 
feature. Aproj.>os of equitable firinciplcs 
which have sometimes been imported 
into the statute *the following passage 
may be cited from Angell on Limitation, 
5th Edition, p. 24: “ There are how- 
ever cases in, which CoLft-ts of equity will 
interpose to prevent tlie bar of statutes of 
limitation, as, for example, if a party 
has perpetrated a fraud which has not 
been discovered until the statutable bar 
may apply to it at law. That Ihe enact- 
ment is positive is not allowed to be used 
against conscience, and an equitable 
tribunal will supply and administer with- 
in its own jurisdiction, a substitute for 
an original legal right, party 
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has been fraudulently and unjustly de- 
prived. The case of Pultemy v. Warren 
(37) establislied the i)rinciple that where 
a party applies to a Court of equity, and 
carries on an unfounded litigation, pro- 
tracted under circumstances and for a 
great length of time, which deprives his 
adversary of his legal rights a substitute 
for the legal right, of which the party, so 
prosecuting an unfounded claim, has de- 
prived his adversary, should be supplied 
and administered. Upon the same prin- 
ciple, a Court of equity will give a party 
interest out of the penalty of a bond, 
wherever by unfounded litigation the 
obligor has prevented the obligee from 
prosecuting his claim, at the time w’hen 
his legal remedy was available. For such 
reason, when a party, by unfounded liti- 
gation, has prevented an annuitant from 
receiving his annuity, the Court will, iJi 
some cases, give interest upon the annuity, 
fn such cases, (,'ourts of e<)uity do no more 
than supply and administer, within their 
own jurisdiction, a substitute for the ori- 
ginal right of the obligee, of which he has 
been unjustly deprived by the misfeasance 
of the obligor. ’ ’ On the other hand , there 
is high authority for this proposition : 
“ The Court disclaims all right or inclin- 
ation to put on statutes of limitation, 
which are found to be among the most 
beneficial to be found in our books, any 
other construction than their words im- 
|iort. It is as nlnch a duty to give 
eflect to laws of this description with 
which Courts, however, take great liber- 
,lies, as to any other which the legisla- 
ture may be disposed to pass. When 
the will of the legislature is cl^rly ex- 
pressed it ought to be followed,; without 
regard to consequences, and a eonstruc- 
tion derived from a ci^aaideiMibil of its 
reason and spirit should never be^ resoited 


to but where the expressions are so ambi- 
guous as to render such mode of inter- 
pretation unavoidable." Also this was 
said by a high authority in 1880 : — ‘ ‘ Of 
late years, the Courts in England and in 
this country (meaning the United States 
of America) have considered statutes of 
limitations more favourably than for- 
merly. They rest upon sound policy and 
lend to the peace and welfare of society. 
The Courts do not now, unless compelled 
l)v the force of iormer decisions, give a 
strained construction to evade the effect 
of the statutes.” 

1 am of opinion that except perhaps in 
cases where injustice has been occasioned 
by a Court by its own acts or oversights 
there is no sc()|)e for the application of 
any principles of equity in the adminis- 
tering of the statutes of limitation, that 
in twint of fact the Judicial Committee 
has not, however much the language used 
by their Lordships in some of the deci- 
sions may suggest the same, laid down ’ 
any such principle as being of universal 
applicability and that all the decisions of 
the Judicial Committee as well as most 
of the cases decided in this country are 
supportable on grounds which are in no 
sense founded on any general equitable 
principle extraneous to or unauthorized 
by the statute. In cases in which the 
question arises as to the starting point of 
time for the purposes of limitation, these 
decisions are mostly reotmcijable with a 
proper appreciation of what the tsattse of 
action means when the starting p(4|j^is 
the cause of action or with a propm* ifit^ 
pretation of the words used in the third 
column of the acticles in other cases ; and 
in eases where the qnestioii.of suspeipon. 
arises, if time has once begun to 'run it 
never again ceatfes to run, hiit thoro may 
be of A (datm the '^ott^ceiia- 

tion of a oausegelt aetami o^aiatfiig to sue* 
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•pend the rights of the Plaintiff who 
on the removal of the satisfaction or can- 
cellation, avail of a fresh cause of action 
which arises by reason thereof. The sub- 
stitution of a new legal right on prin- 
ciples of equity is hardly permissible under 
the statute law as it stanfls and a revival 
of an old cause of action once satisfied or 
cancelled is foreign to its conception. In 
applying the principles of limitations the 
Indian Courts are not permitted to travel 
beyond the articles and the exceptions and 
provisos embodied in the Act itself, and 
that apart Trom the provisions of the Act 
itself there is no principle which can 
legitimately be invoked to add to or 
supplement its provisions. 

Art. 109 which clearly applies to the 
case lays down that time would run from 
the date when the profits are received. In 
Act XV of 1877 the third column of this 
article ran in these words : “ When the 
profits are received or where the Plaintiff 
has been dispossessed by a decree after- 
wards set aside on appeal when he re- 
covers possession.’' That article was 
construed by this Court, in the case of 
Peary Mohan Boy v. Khelaram Sirkar 
(42) and it was observed in that case that 
no question arises on the words of the 
article when the cause of action arose. 

I am of opinion that the article /loes not 
admit of any consideration as to when the 
cause of action may have accrued to the 
Plaintiff, and his claim to profits received 
beyond three years must be held to be 
barredit)^ The appeal therefore fails. As 
recall' cross-objection it seeks to 

rajpify ia palpable error and must succeed. 

G.. 

(4ar) I. L. B.86 Ca]. daS; s. c. 13 c. w. y. 
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30, January, 

Limitation Act (IX of 1908)^ Sc/i /, ArL 
WiU, disposing of property under litigation a*nd 
out of possession of testator against adminis* 

trator to recover legacy ^Limitation - Point of time 
from whick it runs^^'‘ Payable^ meaning of— Wilt, 
interpretation of 
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A similar intvrprctalion must be givch 
to the words “ payable ” and “ deliver^ 
able ” as used in Art, UlS of the Limita^ 
tion Act. d-s* a share in the property of ah 
intestate would nof be ''^delivcrahle 
until the administrator, to whom letters of 
administration had been g ranted, had iH 
his hands the share to be delivered, so a 
legacy or share in a legacy does not be- 
come payable iiuiil the edceutor or other 
person liable to pay it has in his hands 
money with tchich it could be paid. 

]\Ii ssAMAT Passu Kuar v, Lal.\ Duuh 
Sl^’ou (I) referred to. 

The intention of ^ testator, when nOt 
expressly and unambiguously stated in 
the W ill, may be inferred by a Court frovii 
other faefs stated and referred to in tHa 
Will, e.g., that* legacies bequeathed by the 
Will should not be paid until the conclu- 
sion of the litigation in ujhich the testator 
was engaged when the Will was madei 
Lord v. Lord (2), Roddy v. Fitzgerald 
,(3) ayid Gordon v. Gordon (4) referred to. 

( 1 ) L. R. 15 I. A. 211 (less), ‘ ' 

(2) 2 Ch. App. 7S8 (1867). ‘ 

(8) 6 H. 1^,0.876 (1858). i 

^(4) 6 Ls. fi. * mpp‘ 
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This was a consolidated appeal (No. 25 
of 1924) from three decrees, dated the 4th 
April 1922, of the High Court at Madras, 
passed in appeals under the* Letters Patent, 
reversing three decrees, dated the 22nd 
'April 1921, of a Division Bench of the 
said Court wliich affirmed three decrees, 
dated the 29th November 1917, of tlic 
Court of the Subordinate Judge of 
Bezwada. 

TJie suits in wliicli tlie.se api^eals arose 
were instituted by tlie Plaintiffs to recover 
legacies to which they claimed to be en- 
titled under the Will of a Hindu widow 
named Venkayyamma. Venkayyamma, 
whose Will is set out at length in the 
judgment of the Judicial Committee, died 
on the 9th March 1909. 

Gopala, the executor named in the 
Will, never acted in that capacity and 
died shortly after the testatrix. 

Rangayya and Venkata, her brothers- 
in-law, claimed to be her heirs and to be 
entitled to her stridhun, and took posses- 
sion of certain jewellery and other effects : 
after protracted litigation these chattels 
were recovered by the brothers of llic 
testatrix from the present Appellants as 
heirs and legal representatives of 
Rangayya and Venkata. 

The suits under appeal were brought 
against the Appellants to obtain pay- 
ment of legacies. The defence set up 
was that Venkayyamma had no jwwer to 
bequeath the legacies, and that the suits 
were bayred by limitation. The Sub- 
ordinate Judge on the 29th November 
1917 dismissed tlie suits on the ground 
that they were banned by limitation. 

He decided : 

“ That Art. 123 of the Limitation Act 
eannot apply to this case, inasmuch as 
the Defendants are not the executors or 
administrators, or their repreeeotBtives ; 
that, even if'Art, 123 applied, the legacies 


became payable on the death of Ven- 
, kayyammft, and the suits, not having been 
brought within 12 or 13 years from that 
date, are barred by limitation ; that Art. 
120 of the Limitation Act would apply, 
and that the suits became barred after 
the lapse of fiVe years from the date of 
the death of Venkayyamma ; that if I am 
not right in thinking that Art. 120 ap- 
plies to this case, then Art. 52 will apply, 
and the right of the Plaintiffs became 
barred after three years from 1906 and 
1907 when Rangayya Appa Rao and Ven- 
kata Narasimha Ap])a Rao*and Partha- 
sarathi Aj)pa Rao received the amounts 
from (!ourt ; that the ]>ayment of the 
money by Parthasarathi Appa Rao to 
Defendants Nos. 1 to 3 docs not revivei 
the cause of action, nor does it give a 
fresh starting ix)int; that, if my views 
are not correct on that point, the claim, 
at any rate w'dth regaird to two-thirds, 
received by Rangayya Appa Rao and 
Venkata Narasimha A|)|>a Rao is barred. 
I find on issue TI that the suits are 
barred by limitation.” 

Appeals from.the dccree.s of the Sub- 
ordinate J udge were heard by the Madras 
High Court (Sadasiva Ayyar and 
Phillips, JJ.). The apical was dismiss- 
ed on the 22nd April 1921, the two Judges 
differing. 

Letters i‘atent appeals were filed from 
the confirming judgment of the senior 
Judge and were disposed of by a bench 
consisting of Schwabe, C. J., Coutts- 
Trotter and Kumaraswami Sastri, JJ. 

The learned Judges held that^ Ven- 
kayyamma had absolute disposing pCi«|leir 
over the income that accrued during the 
period when she held the estate ; and 
that Art. 123 of the Liipitation Act ap- 
plied to Buits for legacies agatnst any 
person rightly or wrongly in poesesedCat 
oi .tbe estate under such gireumstapees 
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that he is bound to deal with it as the 
estate of the deceased, and decided that 
the suits were not barred. ’ ' 

The fafcts of the case and the argu- 
ments are fully ffet out in the judgment of 
the Judicial Committee. 

Mr. A. M. Dunne, K.dL, Dr. Swami- 
natha, Mensm. B. Dube and K. L. 
Narasimham for the Appellants. 

Messrs, L. DfGruyther, I\. ('., A. C. 
Vlauson, K. C., L. M. Varikh and P. 
Chenchiah for the Jlespondents. 

Their Lordships’ .IVDCiMiwr v\as deli- 
vered by 

Kir John Kdgh. — These are consoli- 
dated appeals from three decrees, dated 
the 4th April 19'2‘2, of the High Court at 
Madras, which had reversed three decrees, 
dated the 22nd April 1921, of a Division 
Bench of that Court, by which three de- 
crees, dated the 29th Novendier J917, of 
the Subordinate Judge of Bezwada dis- 
missing original suits numbered 90, ct7 
and 88 of 1916 had been atlirmed. The 
suits had been instituted in the Court of 
the Subordinate Judge of Bezwada on 
the following dates: iso. 30 of '1916 on 
the 26th April 1916 ; No. 87 of 1916 on 
the 6th December 1916; and No. 88 of 
1916 on the 9th December 1916. It was 
agreed at the bearing of these ^ appeals 
that in drawing up the decree of the High 
Court in original suit No. 30 of 1916, 
lietters Patent Appeal No. 20 of 1921, 
that the words “ mesne profits ” in para. 
3 of the decree should have been ‘ ‘ in- 
eome " and their Lordships amended 
that decree by substituting in it for the 
.words “ mesne profits ” the word “ in- 
c<»ne/’ There was no question of mesne 
profits in the (»se. 

.. Jit suit No. 30 . of 1916 Sri Bajab 
Parthasaratbi Appa Bao Bahadur was 
the . Plaipliiff , and Sri Bajah Venkatadri 


Appa Bao Bahadur, Sri Bajah Venkata- 
ramayya Appa Bao Bahadur and Sri 
Bajah Sobhanadn Appa Bao Bahadur 
and the Court of Wards were Defendants. 
By an order of the Court of the 6th De- 
c^ber J9I6, the Court of Wards was 
discharged from being a Defendant, and 
tlie second Defendant was appointed 
guardian of the third Defendant, who 
was a minor. The suit was to recover a 
legacy ol Its, 80,000 bequeathed by Ven- 
kayyamnm, a widow, by her Will of the 
30th January 1899, to her aister-in-law 
Jnuganti Kasliirammali, a legacy of 
Bs. 40,000 be(|ueathed by the same Will 
to another sister-in-law Inugnnti Ven- 
kafarauianayyamina , and shares of the 
residue of the testatrix’s projierty which 
she had bequeathed to her brothers 
Chinna Bno and Buchi Thammayya. 
The Plaintift' was the assignee of all the 
above-mentioned legacies, and he claim- 
ed them as such assignee. He also claim- 
ed interest ou those legacies, and other 
relief. 

In suit No. 87 of 1916, Sri Damera 
Venkata Bajagopala Sect Bayyamma 
Bao was the Plaintiff, and Sri Bajah 
Mbka Venkataradri Appa Bao Bahadur 
Garn, Sri Bajah Aleka Venkataramayya 
Appa Bao Gam, and Sri Bajah Sobhana- 
dri Appa Bao Bahadur Gam, by bis 
brother and guardian the second Defen- 
dant, were the Defendants. The Plain- 
tiff claimed to recover a legacy of 
Rs. 40,000 bequeathed, to him by the 
same Venkayyanima by her Will, with 
interest thereon, and other relief. 

In suit No. 88 of 1916, Lakkaraju 
Bapayya was the Plaintiff, and the De- 
fendants were the persons who«were the 
Defendants in suit No. 30 of 1916 and 
in suit No. 87 of 1916. The plaint in 
the suit was filed under sec. 26 of the 
Code of Civil Procedure, 1908, and under 
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Or. 1, r. 8, and Or. 7, J*. 1, of tbitt Cwle- 
.The Plaintiff claimed to recover Bs. 2,(M)U 
bequeathed to him by Venkayyamma by 
her Will and interest thereon and a de- 
oree, and that for siicli purposes neces- 
sary accounts should be taken and that 
the property of the testatrix should l)c 
administered by the Court, and pi-aycd 
•for other relief. 

, When it may be necessary later in (be 
•judgment to refer to any of tlie parties 
io this litigation, they will be refeircd 
to by their names without any descri[i- 
tive addition. 

Except the Court of Wards, all the 
original Defendants and the representa- 
tives of those who died who have been 
brought on the I'ecord, were nearly le- 
Jated to each other and to Yenkatara- 
fnayya Appa Rao, of whom Venkay- 
.yamnuir was the widow. 

. , To understand how these suits arose 
jind the positions of the ])arties to them, 
it is necessary to refer briefly to a liti- 
gation which began on the 21st October 
1895, and to some other facts. 

The suits in which these consolidated 
appeals have arisen were instituted in 
1916 in the Court of the Subordinate 
Judge of Bezwada to obtain payment of 
legacies * which Venkayyamma, a Hindu 
widow, had bequeathed by her Will of 
the 30th January 1899. She died on the 
9th March 1899. Q’he due execution of 
the Will is admitted, but the suite have 
been contested J^y the Defendants on 
jievei'%1 grounds, of whicl? those which 
are now in the least material are that the 
.testatrix left no property out of; which 
t he legacies could be paid ; that the Will 
h-is bee)\ incorrectly construed liy the 
High Court at Madras; that the iauis or 
one of them is barred by a previews suit 
fvliioh was brought in 1902; and fM dhe 
8uit.s were not brought within tiriike. ' In 


order to understand those contentions it 
is* necessary to refer at some length to a 
‘ somewhat ‘oomplieated history. 

Venkayyamma, the testatrix, was the 
widow of A'enkaturamayya Appa Rao, 
who Jiad died before 1890. They had 
one child, a sen, Naiayya Appa Rao, 
who died on the 4tb .August 1895, while 
he was a minor. He died unmarried and 
liad not made a Will. he died he 

was the last male owner of the Medur 
«'s(ate. The Court of Wards had taken 
charge of the Medur estate during his 
minority and continued to bts in charge 
of it until December J89.5, when a Re- 
ceis'er, apjwinted by a Civil Court, having 
jurisdiction, took possession of it. The 
estate of J\ledur continued to be in charge'., 
of Receivvis, duly appointed, until after 
Jl)02. The Receivers acted as oflicers of 
(he Civil CV>iirt, and it was their duty 
to bring and to defend suits affecting the 
estate, to collect the rents and profits of 
the estate, to render accounts to tiie 
( ivil Courts, to invest balances of money 
which might be in their hands, and to 
pay monies received by them into a local 
branch of the Bank of Madras after de- 
ducting necessary and legal expenses. 
The monies jiaid into the Bank by the 
Receiver's and the Government ptriRuis- 
sory notes and other se^ities in whicli 
monies derived from the Medur estate 
were invested were under the oontr^ of 
the Civil Court for the benefit of those 
w'ho might be entitled to them. 

The Medur estate and tbe Nidadavole 
estate — with the latter these suits are not 
concerned-^had formed parts of a large 
Zamindari in the Bro'vince of Madras, 
and the families respectively .in which 
they were vested were needy iicisited^ 
In. December 1890, Bani .Papanwia Rao, 
who was the childless; widow ^of the ^lallt 
male owner of. the KidadaVoie < 
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went tbrouf^h d ceremony of adopting 
Narayya Appa Rao as a son to he^ late 
husband. As will later be seen, it waa 
held by the Board in 1913 that she had 
not power to fnake the adoption and that 
it was invalid. Until that decision of the 
Board in 1913 it seerts to haAte been 
generally considered that the adoption 
was valid. Shortly after Marayya Appa 
Rao died in August 1895, disputes arose 
between Rani Papamma Rao and Ven- 
kayyamma. as to the right to the posses- 
sion of the Alednr estate. The former 
claimed "5 right to the possession as the 
mother by adoption of ^^arayyji Apjja 
•Rao; the latter, alleging tliat the adop- 
tion was invalid, claimed a right to the 
possession as his natural motlier. The 
Court of Wards in September or October 
1895, passed a resolution to hand over to 
Rani Papamma Rao the possession of the 
Medi’r estate unless restrained by an in- 
junction of a competent Court before the 
1st December 1895, and, thereupon, 
Venkayyamma instituted on the 21st 
October 1895, in the Court of the Sub- 
ordinate Judge of RJlore, a suit against 
Rani Papamma Rao and the Collector of 
the Kislina District, who was the local 
agent of the Court of Wards, in which 
she claimed a declaration that the adop- 
tion of Nj^ayya Appa E,ao by Rani 
Papamma R^ao wa-s invalid, and also 
claimed to be placed in possession of the 
Medur estate with all the savings, appur- 
tenances, etc. , of the estate. That suit 
was emt No. 35 of 1895 in the Register 
of the Court at Ellore. 

When Venkayyamma died on the 9th 
- March 1899, her suit No. 36 of 1895 was 
still pending in the Court of the Subordi- 
nate Ja^e,,and bn the Ist May 1699, on 
the applicaticm of Venkata Narasitnha 
Appa ^Q, he and his brother Rangayya 
Appa Rap- vtare brought on the record of 


suit No. 35 of 1896 as Plaintiffs f'is l)eing 
the two surviving undies of Narftyya Appa 
Rao atid the nearest legal reversioners to 
the Medur* estate. The Bubordinate 
Judge of Ellore on the 2nd Deceinhei* 
1899, made a decree dinmisaing the anit, 
and Venkata Narasimha Appa Rao and 
Rangayya Appa Rao separately ap})ealed 
from that decree to the Pligh (-curt at 
Madras. To those appeals, I’artha- 
sarafchi Appa Jtao, who was a cousin of 
Narayya Appa Kao's natural father ajul 
had claimed a third share in the Medur 
estate, w^as made a party. He had 
claimed that third share in a suit No. 41 
of 1899 in the Court of the District Judge 
of Godavari, in which his claim to a tliird 
share in the Medur estate was dismissed 
by a decr-ee of that District Judge on the 
12tli December 1903. Pjom that decree 
of the District Judge of Godavari dis- 
missing his claim to a thirds share Partha- 
sarathi Appa Jiao appealed to the High 
Court at Madra.s. The three appeals 
above-mentioned were heard together by 
the High Court at Madras, and on the 
20th November 1905, the High (^ourt by 
a decree dismissed the appeals of Ven- 
kata Narasimha Appa Rao and Rangayya 
Appa Rao, and allow^ed the ^ claim of 
Parthasarathi Appa Rao to a third share 
in the Medur estate. Prom that decree 
of the 20ih November 1905 of the High 
Court at Madras A'enkaia Narasimha 
Appa Rao and Rangayya Appa Rao ap- 
pealed to His Majesty in Council. Before 
the appeal came on for consideration by 
the Board, Rangayya Apf>a Eoo and Yen. 
kata Narasimha Appa Rao had died, and 
Venkatadri Appa Rao, son of Rangayya 
Appa Kao, and Venkataramayya Appa 
Rao and Soblianadri Appa Rao, sons of 
Venkata Narasimha A^>a Rao, were 
brought on the record as the Appellants. 
On the 10th December 1913, the Board 
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reported t6 His* Majesty, bo far tts is 
now material, that it ought .to be declared 
that the adoption of Narayya Appa Eao.by 
Rani I’apamma Rao was invalid, and 
that on the death of Venkamma Rao 
(Venkayyanima) Rangayya Appa Rao 
and Venkata Nhrasiraha Appa Rao be- 
came entitled as reversionary heirs to the 
Medur estate and the lands with mesne 
prodts and moveable properties apper- 
taining thereto and that the said estate 
with mesne profits and the moveable pro- 
perties appertaining thereto ought to be 
divided into moieties between the Ap- 
pellants Venkatadri Appa Rao as to one 
such moiety and Venkataramayya Appa 
Rao and Sobhanadri Appa Rao, minors, as 
to the other moiety. His Majesty on the 
19th December 1913, having taken that 
report into consideration w'as pleased by 
and with the advice of His Privy Council 
to approve thereof and ordered that the 
same be punctually observed, obeyed and 
carried into execution. 

It will be observed that the claim to a 
third share in the Medur estate which 
Parthasarathi Appa Rao liad made was 
not allowed, and that the right of Ran- 
gayya Appa Rao and Venkata Narasimba 
Appa Rao to the jjossession of the Medur 
estate as reversionary heirs did not arise 
until Venkayyamma had died on the 9th 
March 1899. “ 

The result of the appeal to His 
Majesty in Council established the fact 
that Venkayyamma had a right to the in- 
come received from the Medur estate 
from the death of her son Narayya Appa 
Rao on the 4th August 1895, until she 
died on 9th March 1899, less the ex- 
penses of collecting it and less siicb eit- 
penses as were necessarily incurred iti 
maintaining the Medur estate. Thai in- 

— , , . ■ -1 er ' 


come included* any interest which was 
paid'^or payable upon any Govemnrent 
pi'omissory notes which the Court of 
Wards may have held in respect of 
monies received from the Medur estate 
before the 4 th August 1895, and any in- 
terest paid or payable by banks in respect 
of such part or parts of her income which 
during her life the bank or banks had re* 
ceived on deposit or otherwise at interest. 
If Venkayyamma had actually received 
lliat income she might have, added it to 
the Medur estate as an accretion, but she 
(lid not, and it remuined at hex' absolute 
dis|)osal by Will or otlierwise, and on her 
death it was part of her estate which was 
applicable for the payment of such 
legacies as she might bequeath by her 
Will. 

Owing to the disputes which have been 
referred to and to the necessary action 
taken by the Civil Court to protect the 
J\Ieuur estate for the benefit of whoever 
might be entitled to the possession of it, 
Venkayyamma never obtained actual pos- 
session of the income to which she was 
entitled, but her estate, which would be 
a\ailable fhr the payment of legacies be- 
queathed by her, consisted to a great ex- 
tent of that income to which she had been 
entitled, and no one wdio was not her 
executor or an administrator of her 
estate appointed by a Court'or a legatee 
under lier Will was entitled to receive 
what represented that estate or any part 
of it. After the death of Venkayyamma 
her estate consisted of the income to 
uliicli at the time of her death she was 
entitled and to what represent^ that in- 
come which had been invested or d^poiut- 
ed in the Government Treasury, or in. a 
bank or banks, and of gny interest whiclt 
might become. payaMe in respect of, such 
investment as.lopg.as it remain^, up^pr 
the control and custody cd the If 


* 18 C W. S, 564. 
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the Court should hand oi^r to any person 
not entitled to receive that estate, ■’it or 
any part of it, such person would be liable 
to repay it to the jierson entitled to re- 
ceive it with" such interest in respect of 
it as it had made, or at least as it might 
have made if it had been de{X)sited at in- 
terest with the Bank of Madras or any 
other similar Indian bank of position. 

On the 30th January 1899, Venkay- 
yamma made her Will which, so far as is 
material, was as follows : — 

** Will OE^^cutod on the AOih dRv of January 16d9 
by 0ri Bnjah Venkata Bajagopala Veiikayyanjina Vao 
Bahadur Garu, widmv of late Sri Rajah Venkatara* 
mayya .Appa Rao Bahadur Zamiiid<tr Varu. 

1 have been ill for about four months past and now 
there is much swelling and hard breathing and there- 
fore, being afraid that I will not survive, I, while in 
a Bound state of consciousneae and miderstandiug, 
make the following arrangements ; — 

1 Out of the jewels and other valuables belong- 
ing to m**, I have ali*eady sold a major portion and 
spent that amount as well as the amount borrowed 
from my brother, Sri Bajah Inugniiti Venkata Raja- 
gopala Buohi Thimiuayya Bahadur Garu and from 
my younger brother, Chii-anjivi Sri Bajah Inugauti 
Bajagopala Veiikatarama Chinna Bno, for the ex- 
penses of the Medur Estate suit and for our main- 
tenance and other expensep 

2 Out of the minor jewels that are remaining 
with me at present, the jewels set with diamonds 
and pearls shall be divided into three shares, and out 
of thoRe share", one share shall be given to my elder 
brother Sri Rajah Inugauti Buclii Thammayya Garu 
and two shares to my younger brother Sri Bajah 
Chinna Bao. 

, 8. Further, the remaining gold and ailvcr jewel*, 
ntensils, Ac., and also cattle, shall be givcu to my 
two brothers as speoided in paraarraph 2. 

^ At The two silver maces of ohobdars and orderlies^ 
which belong to us shall be given to my junior 
banther^ln-Uw Sri Bajah Venkata Narasimha Appa 
Bad Bahador Gam. 

6. The Government promissory notes snd cash 
relating to the If ednr Estate which have been in the 
oostody of Court till this day« as well as the interest 
accruing thereon till payment of the amount, shall 
be divided in^o four shares, and out of them, one 
shaie "shall be given to my elder brother Buohi 
!K*liamiiM^GNu1i«andtbi«e Eliare^ to my youn^ 
brother Chiimtt Bao. 


B. Out of the Government promissory uotef nhd 
cash of the Bedur Estate wliichllare remaining in 
d ape s it in Court And the jewels, Ac., the amounts 
speoified hereunder shall be first expended and oi^y 
ont of the remaining amount, one shnre shall, as 
stated in paragraph 6, be paid to my elder brother 
and three shares to my younger brother. 

Particulars of the expenses to he incurred : ^ 

Bs. A. p. 

1 80,000 0 0 Rupees eighty thousand only to my 

younger sister-in-law Inugsnti 
Kasturammali. 

2 40,000 0 0 Rupees forty thousaud to my older 

sister-in-law Iimgaiih' Venkata- 
raiuanayyamma Garu. 

8 40,000 0 0 Rupees forty thousaud to my 
younger sister Damora Tcukat- 
rajagopa’a Soethayyamma. 

4 12,000 0 0 Rupees twelve thousand to Inugauti 
Acheyya Gam’s son Venlmta- 
narasimha Bao. 

6 ]2»000 0 0 Rupees twelve thousand to Inugauti 
Kondamma Gam’s daughter 
Bangaramma. 

6 1,000 0 0 Rupees one thousand to Inugauti 

Achayya Gari^. 

f 1,000 0 0 Bupees one thousand to Ohelikani 
Narasimbarayauim Garu’s sons 
Buiumma and Achayya. 

8 1,500 0 0 Rupees one tJjousand five hundred 

to the three daughters of Obeli- 
kani Karasimharayaiiim Garu. 

9 600 0 0 Rupees six hundred to luuganti 

Papayya Gam’s wife Vonkamma 
Gam. 

10 6,000 0 0 Bupoos five thousand to our agent 

Jaiidbyala Venkafapurnayya 
Gui'u, who has been working 
on our l)ehalf in our Medur 

/I 

Estate Suit with zeal and 
interest. 

11 8,000 0 0 Rupees throe thousaud to R. , Srira- 

mulu Sastmlu Gam, High 
^ Court Vakil. ^ 

12 1,000 0 0 Rupees one thousand to Adapa VeU- 

kataswami 

18 1,400 0 0 Rupees fourteen hundred to Yen- 
kataiiimanna. 

14 600 0 0 Rupees five hundred to Thirumala- 

sett! Sobhanadn. 

18 800 "I 0 Rupees eight hundred to Adapa 

Pentnyya. 

16 BOO 0 Eupeet eight bnitdred lo Kundali 
Ifangayya. 
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17 600 0 .0 Biipeos five hitudredi to 

HanUfotm* > 

IB ftOO 0 , 0 Rupees live huodi^d to ’ftatoaMiti 

'|B BOO 0 0 ftapees tvro Imndi^d to PaiiN ttama- 

lekshmi. • 

BO SOO 0 0 Bupeea two hundred to Kiandnlctiti 
Kotayya. 

21 200 0 0 Bupees two hundred to Chelikaui 

Cliina< Lak«liiuadu. 

22 60 0 0 Bupees lifty to the second ^ughter 

of Adapa Veukataramanua* . 

28 lOb 0 0 Bupees one hun^reti to Besha— 

‘ torn. 

2i 2,000 0 0 Rupees two thousand to Lakkaraju 
Bapayya Garu. 

ie 2,^X)0 0 0 Rupees two thousand to Voppula 
Vonkfltachalam Pantulu <:iam 

26 JCb 0 0 Bupees one hundred to Sri Batya- 

narayanSswami Varu enshrined 
in Aiinavaram, 

27 IjOCO 0 0 Rupees one thousand for the daily 

£hogam (offerings) of Sri Sita- 
raiiinswanii Varu eushriuod in 
Anna vara 111 

Saripalli Gopalakrishnamma Garu, an inhabitant ot 
Bajahniundry, sliall bo the executor and give, effect 
to the Tv ill as stated above, from after my death. 

This Will is executed with my full will. 

(Signed' Sri Bajah Venkata Bajagopala Veh- 
jiMyyainma Rao Bahadur Zamindar 
Garu.” 

^ine peTsons signed an attestation 
clause in which they staled that the Will 
was signed by the testatrix as her Will 
in their presence, who at the same time 
at her request in her presence and in the 
presence of each other signed their 
names as witnesses. The Will having 
been executed was enclosed in a sealed 
cover wdiicJi bore the fallowing endorse- 
ment : — 

*’ Will executeij on the*30th Janiiarj^ 1899 Pri 
Bajah Venkata Bajagopala Venkayyamma RaO ^ha- 
dur Zamiiidarini Guru of Sauivarapeta Garu, 6© 
given effect to after her death ” ; 

The Will was presented for deposili on 
the 2nd Pel^ruary 1899, at the ciic!^ of 
the Kegistrar of Godavari hy .the Bigeut 
Avliom the testatrix had appointed iqi ^ 
fwsit it at the Hegistry. .After tlwjt^tl^, 
trix had died the- Kegistrar of 


having sattsS«|^ himself *that ehe hod 
died', opened the sealed edviSr and re<gis- 
tdred the Will. The sole executor ap- 
f)ointed by the Will did not talcs upon 
himself the duties oi an ‘execut<tf .and 
died shortly after the testatrix. 

It was the W^ilhof a Hindu of the Pro- 
vince but not the town of Madras, anid 
liad not been made by her within the 
local limits of the Ordinary, Original Civil 
tlnrisdiction of the High Court of Judica- 
ture of Madras, and did not relate to im- 
moveable property situate within the 
local limits of that Original Ci^il Juris- 
diction. 

After the death of Venkayyalhma, a 
Sub-Magistrate of Ellore took ^wssession 
of certain jewellery and other things 
which had belonged to her as her 
stridhanum. He handed over the things 
to the {xilice, who gave them into the 
IKissession of Raogayya Ap^ia Bao and 
Venkatarasiniba Appa Eao, who had no 
title to them as reversioners or otherwise, 
and they took possession of them and 
claimed them as reversioners. There- 
n|)ou the two brothers K)f Venkayyamma, 
who are mentioned in the first and second 
clauses of her Will, brought a suit on the 
2nd March 1902, in the District Court of 
(iodavari against Kaiigayya Appa Bao 
and Yeukatarasimha Appa Rao for pos- 
session of that property. The first Pkiiii- 
tiff in that suit having died, his son and 
heir was made a Plaintiff. Finally a de- 
cree for possession of the property olmmed 
was made in favour of the Plaintiffs. It 
is necessary'to refer to that suit as 
of the contentions of the Aj^tellaiitB .in 
this appeal has been that the suit oi^ 1902 
having bee® brought these suits were not 
maintainable. That » 
founded on misGiom^ptiQh. 
of action- wem.aot the. 
of 1902 was for the - 
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(trover, it used to be called in Efigltuod) 
of ^kmJs. ■ The present suits are to lob- 
tain payment of legacies, arid there is sd 
claim in're^ct of luay of the godds tP 
■which the suit pf 1902 related. 

The other contentions of the- Appeh 
lints in' this appeal wwe that (o) Ven- 
hayyamma had no disposing power to 
^equeath the legacies ; (b) that els. 5 and 
d of the Will had been wrongly construed 
by the High Court ; and (c) that the suit 
was barred by the law of limitation. 

As to the objection that Venkayyamma 
had no diiiposing power to be<pieath the 
legacies, that question is involved in tlie 
contention that els. 5 and 6 of the Will 
have been wrongly construed by the High 
Court. Their Lordships will consider 
these two contentions together. . On the 
death of her son-Narayya Appa Rao on 
4th August 1895, she became entitled to 
the Medur estate and its income to hold 
for her own life, and that income includ- 
ed the interest on investments of all 
monies received in respect of the Medur 
estate collected before the death of her 
son CHI the 4th August 1895. To that 
income she remained entitled 'until her 
death on the 9th March 1899. That in- 
come or ally part of it she could, while 
she remained entitled to it, have added 
ah am aiccretipn to the Medur estate if 
she had wished to do so. There is no 
evidence to suggest that she had ever 
added any part of that income as an accre- 
tion to the Medur estate. She was con- 
sequently entitled to dispose of it by Will 
or otherwise. 

It has been contended on behalf of the 
AppsUants that the High Court in the 
-ttoeisBa' of the 4th April 1922, in Partha- 
iaiiiU Alipa ^Uto’s Letters Patent Ap- 
toisoimiA ds. 6 and @ 
Win as to those two- 
^ 4hgae^chK|B(M ,maptipned 


which represented nippies received by tlip 
CJourt of Wards, before the 4th ' Auguft 
1895, in Narayya Appa ,^ao’s life-time, 
and included .them in the income of the 
Medur estate mentioned' in the 3rd para- 
graph, as amended by their LmrdsiupS,' qf 
that decree. There was no m.ieoonstrug- 
tion of els. 6 and 6 of the Will. Ven- 
kayyamma was, after the death, of jhw 
son on the 4th August 1895, entitled to 
hold during her life as part of the Medwr 
estate those promissory nptes Or other in- 
vestments wliic'h represented monies re;- 
ceived by the Court of Wards in respect of 
the Medur estate to that she might re- 
ceive for her own use and as part of hep:' 
income such interest as might, be payable 
under them, but by her Will she .did. not 
bequeath these promissory note^ Wbioh 
represented monies which had been re- 
ceived by the Court of Wards before 
,4th August 1895, she only de^lt with; the 
promissory notes to which she waSiabsq- 
lutely entitled as representing monies 
which had been received after her son’s 
death by the Court of Wards as the Re- 
ceivers. That is the only reasonable 
construction of her Will and' the High 
Court in the decree of the 4th April 1923, 
passed in Letters Patent Appeal No, ■ 9D 
of 1921, was under no misconceptiCn ltd 
Venkayyamma’s position or, of her righto* 
There remains tc, be considered the 
question of limitation. The article Of the 
First Schedule of the Indian Limitation 
Act, 1908, which applie,s to the suit fn 
which these" consolidated appals have 
arisen is Art. 123, which allows twelve 
years, calculated from the time, " whpn 
the legacy or share becomes payable or 
.deliverable,” for bringing aenit " for 
a legacy or for a share of a lesidub be- 
queathed by a testator, or for a distnbu- 
.iSm share of the'property pf aip intestate. ; 
.The tfhati*Jtoswwd ito®* 
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able ” means is not without difficulty. 
It has been contended on the part of the 
Appellants that the legacies sued for be- 
cune payable at latest twelve months 
after the death of Venkayyarnma, in 
whidi case the suits would be barred by 
limitation. Looking at Art. 123 as one 
of general application to such suits, it ap- 
pears to their Lordships that a similar 
interpretation must be given to the words 
“payable” and “deliverable” as used 
in the article, and that a share in the 
property of an intestate would not be 
“ deliverable " until the administrator, 
to whom letters of administration had 
been granted, had in his hands the share 
to be delivered, and, similarly, a legacy 
or share in a legacy does not become 
payable ” until the executor or other 
person liable to pay it Jias in his hands 
money with which it could be paid.' 

In the present case no one could have 
had in his possession or control any fund 
representing the income of the Mediir 
•estate, which Venkayyarnma had had a 
right to enjoy for her own use but had not 
received, until it had been finally decided 
by the Board in 1913 that the adoption of 
Natayya Appa Rao by Rani Papomma 
Rao was invalid, and there was no other- 
fund. It was suggested on behalf of the 
Appellants that the Plaintiffs in these 
suits might have brought suits for these 
legacies as soon as Venkayyarnma had 
died or within twelve months after her 
death against her heir, whoever he might 
then have' been, and might have obtain- 
ed decrees against him for the payment 
of the legacies when he might bte in pos- 
session of assets with which the legacies 
might have been payable. Wi&out ex- 
pressing any opinion as to whethw such 
a suit could or could not have b^n main- 
tained against a Hindu heir whib had re- 
«®iFed no property helongii^ tdl Venkay- 


yamma, their Lordships may quote a 
passage from the judgment of the Board 
In Mussamat Basso Kuar v. Lola Dhum 
Singh (1), as to the effect of Art. 97 of 
Act XV of 1877. The passage is as fol- 
lows : — 

“ Baramal might h^ve sued for hia debt, Imt tire 
utmost benefit that could hare come to him from such 
a suit would have been to have it suspended or re« 
tainod in Court till after the decision of the appeal in 
the specific performance suit. Dhum Singh's defence 
would have been that the debt was paid bj* virtue of 
the contract, and that defence must have prevailed 
if the suit were heard while the decree of 1881 still 
stood unreversed. It would be an inconvenient state 
of the law if it were found necessary for a man to 
institute a perfectly vain litigation under peril of 
losing his property if be does not, and it would be 
a lamentable state of the law if it were found that a 
debtor, who for years has been insisting that his ere* 
ditor shall take payment in a particular mode, can, 
when it is decided that he cannot enforce that modOf 
turn round and say that the lapse of time has relieved 
him from paying at all." 

In this case no difficulty of applying 
Art. 123 of the First Schedule of the In- 
dian Limitation Act, 1908, arises when 
tlie Will of Venkayyarnma is cx)nBidered. 
It was a carefully drawn Will bequeathing 
legacies of, in the aggregate, a large sum 
of money. Venkayyarnma. had already, 
when she made her Will, commenced her 
suit which would determine whether she 
was entitled to any fund out of which any 
legacies which she might bequeath could 
be paid'. If the adoption of Narayya 
Appa Bao by Rani Papamma Bao should 
be finally held to have been valid, Ven- 
kayyamma and her advisers must have 
known that there was and' would be no 
fund out of which the legacies could be 
paid. They could not be paid unlew it 
should be finally decided that the adop- 
tion was invalid. She stated in her WUl 
that she had been v^ ill for four 
and was afraid that she woidd^et 
vive, and that she bad sold tlie-ina)«f pfii 
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of her' Jo^ek anA other valuables and had 
spent the amount (obtained by the sale ol. 
them) as well as the 'amount of money 
which she had ^orrotved from her two 
brothers, mentioned in her Will, “ for the 
expenses of the Medur estate suit and for 
our maintenance and otiier expenses," 
and in cl. 6 directed that " the Govern- 
ment promissory notes and cash relating 
.to the Mednr estate, which have been in 
the custody of Court till this day; as well 
as thd interest accruing thereon till pay- 
ment of thp amount, aliall be divided" 
in the manner which she. directed. And 
in cl. 6 she directed that ‘‘ Out of the 
Government promissory notes and cash 
of the Medur estate which are remaining 
in deposit in Court and the jewels, etc., 
the amounts specified hereunder ‘shall be 
first expended and only out of the remain- 
ing amount, one share shall, us stated in 
para. 5, be paid to my elder brother and 
three shares to my younger brother.” 
And then she ^t out as expenses to be 
incurred a full and complete list of the 
legacies to be paid. The only conclusion 
which on these facts * their kordships 
can arrive at is that the testatrix intended 
that the legacies should be payable and 
be paid after the final determination of 
the suit which she had brought for a de- 
claration that the adoption of 'Narayya 
Appa Kao by Bani Papamma Bao w'as in- 
valid and to establish her right to the in- 
come of the Medur estate. That litiga- 
tion was not 'finally determined until the 
judgment of the Board was delivered in 
1918, and these' suats were instituted in 
1916 apd were within, the time allowed by 
'Art. 128 of the First Schedule to the In- 
6iaP Limitation Act ,^1908. 

, ‘ If Any atrthcfrity were necessary to show 
iW intention of a testatrix, when not 
bl^l^saly and unambiguously stated in 
BiSr Will,- mfcy be inferred by a Court from 


o^er facts stated or referred to in her 
Will that legacies bequeathed by the Will 
should not be paid until the conclusion 
of litigation in which she was ‘engaged 
when she made her Will, it may be de- 
duced from the judgment of Lord Justice 
Turner, L. J., in Lord v. Lord (2). 

In Roddy v. Fitzgerald (3), Lord 
Wensleydale, in referring to the rules for 
the construction of Wills, said : 

** These rules are perfectly plain and clear. The 
first duty of the Court expounding the Will is to 
certain what is the meaning of the words used by 
the testator It is very often said that the intention 
of the testator is to bh the guide, but that expression 
is capable of being misunderstood, and may lead to 
a speculation as to what the testator may be supposed 
to have intended to write, whereas the only and 
proper inquiry is, what is the meaning of that which 
he has actually written. That which be has written 
is to be construed by every part being taken into 
coQsideratioii according to its grammatical oonstruo*. 
tiou and the ordinary acceptation of the words nted» 
with the uBsistauco of such parole evidence of the 
surrounding circumstances as is admissible, to place 
the Court in the position of the testator/* 

And then Lord Wensleydale referred to 
other rules to be followed by Courts iu 
construing Wills. 

In Gordon v. Gordon (4), Lord Caims; 
as to the construction of Wills, said : — 

I take the law on this subject to have been es« 
pressed with much accuracy and felicity by Lord 
Oranworth, than whom no Judge more consistently 
adhered to sound and strict principles of con- 
struction in the interpretation of Wills. In the oasd 
of Abbott V. MiddUton it) before this House, lord 
Cranworth speaks thus : ‘ Where, by acting on on^ 
interpretation of the words used wo are driven to 
the conclusion that the person using them is acting 
capriciously, without any intelli^ble motive, oontraty 
to the ordinary mode in which men in general act 
in similar cases, then, if the language admits of two 
constructions, we may reasonably and properly adopt 
that which avoids these anomalies, even though the 
construction adopted is not the most obvious, or the 
most grammatically accurate. But if the words used 
aiC onambigtioaB, they cannot be departed horn 

(2) 2 Oh. App. IBB (1867). 

(3) 6 H. L. 0. 876 (1868;, 

(4) 5 L. Bp B. A I. App. 284 (187l)« 

(6) 7 H. U C. 68 (I866)t 
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t^o<ina6 th «7 lead to consequexioeii wliich we 
consist capricioHif or even hareh^and anreaeonalfle.” 

The case of Lord y. Lord (2) was rwfer- 
red to by Sir W. S. Schwabe, C. J., and 
by Cioutts-Trotter and by Kumaraswami 
Sasliri. JJ., in tha^r teamed judgments 
in the Ijetters Patent Appeals. 

■ It appears from the judgments of the 
Subordinate Judge of Bezwada of the 
29th November 1917, and from the judg- 
ment of Kumaraswami Sastri, J., of the 
4th April 1922, that at different dates 
between 1903 and 1908 Rangayya Appa 
^.ao, Venkata Narasimha Appa Eao and 
Perthasarathi Appa Rao each obtained on 
bis own application to the High Conrli 
one-third of the amount standing to the 
credit of suit No. 35 of 1895. They each 
gave some security. It also appears that 
after the order of His Majesty in Council 
of the 19th December 1913, had been 
ilnAde Venkatadri Appa Rao, Venkatara- 
mayya Appa Rao and Sobhanadri Appa 
Rao obtained from Parthasarathi Appa 
Rgo the one-third which he had received. 
Por the amounts received by Rangayya 
AppA Bao and by Venkata Narasimha 
Appa' Eao their sons, as their heirs and 
legal representatives, are responsible. 

• The decrees of the High Court from 
Which these consolidated appeals have 
been brought, having been amended as to 
OOB of them by substituting “ income ” 
for the words “ mesne profits ” were the 
Wght decrees to make in the appeals 
liiider the .Letters Patent, apd their Lord- 
ships will humbly advise His Majesty 
that these consolidated appeals should be 
dismissed with costs. 

Solicitor: Mr. H. S. L, Potalf for, the 
Appellants, , . 

Solicitor : Mr. E, Delgado for’ thB Ist 
Respondent. . . ' ’ : 

G. D. M. • ■ • -• ; -j ' 

(2) i Ch.' A^; 788 (186©. 
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Wauislbt, j. 

GbSAVM, J. 

C. C. Ghobb, j. 

B. B. Ghobb, J. 

Mdkerji, j. 

1925, 

Heard, 

29, June, 

Judgment, 

22, July. , 

Rent, suit for --Iheolution of tenant i inUreot 
upon teveral persons by assignment and euecession— 
Latter, whether joint tenants or tenants in common — 
Liability of each for entire rent on account of 
privity of estate — Suit against some -Decree, effect 
of, as decree for money only - Defendant’s right to 
insist on other tenants in common being made co~ 
Defendants— Other tenants not added or added 
after limitation— Suit, if to be dUnimed for defect 
of parties— Necessary parties, who are— Indian 
Contract Act (IV of 1872), sec. ^S— Bengal Tewmcy 
Act (VIII of 1885), Ch. XIV. 

Per CUBIAM (C. c. Ghose and MuKEB- 
Ji, JJ., not agreeing). — A euit for renf. is 
maintainable against some of the heirs ^ 
successor s-in4nierc si of a decealsed ten- 
ant without bringing all the heirs or sue-: 
cessors-in-interest on the record. 

The heirs of a tenant take as tenants 
in common. 

All persons in possession, of land -OS 
tenants a>re under an implied obligphhm 
to pay the rerfi, for the land to the lend- 
lord whether they gei into possessiont bg 
right of succession or assignrMnif 
the privity of e^ate whkh efiii^ bebtps*^ 
each one of them oM the 
whole of the Jeasehe^: 
ground or heisume n. is ksiwM 

for faynw^ 0 / , off 


Kailash Oh. Mitba, 
Appellant, 

V. 

Bbojbkbba K. 
Ghakravabji and oea., 
Respondents. 
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m possession of a leasshM, any 
o^e of such tenants may be sued for the 
entire rent due to the landlord. 

ii decree «?} such a suit mill not have 
the effeat of a rent decree under Chap. 
XIV of the Bengal Tenancy Ad. 

Per McKBsJi, 3. — Each one of the 
persons in whosn a share of a leasehold 
may vest btf assignment or inheritance 
has a privity' of estate with the lessor in 
respect of the whole estate; and each of 
them would be liable to the lessor on the 
covmuints running with the land and so 
for the whole rent. 

A decree for the entire rent against 
Some of such persons in the absence of 
the others is not a nullity and is valid and 
effective as a decree for nwncy^ Bui the 
Defendants so sued, not on conifad but 
on account of privity of estate, may in- 
sist on all the persons jointly liable to he 
made parties Defendants as they are 
necessary parties, and if the Vlaintiff 
does not, on being required by the Court, 
amend the plaint and implead as Defend- 
ants all parties who gre known to be ten- 
ants of the holding, the suit would be liable 
tp dismissal as not properly constituted. 
If the latter are added as parties Defen- 
dants, the suit will not necessarily fail 
because the Plaintiff may have lost his 
remedy against the added Defendants. 

' The suit out of which the aji^al arose 
was for arrears of rent in respect of an 
mtermedUtte tenure, Khanda Khiarid 
QOur Sundar Singh, held under the supe- 
nor Taluk Omar Daraj. Plaintiff was a 
ikMti>aniias< o&'^ret' landlord and alleged 
separate otrflection. The total alleged 
WiA wM'Be. 02^ -and in the Plaintiff’s 
4 aiuia tdpee it stated to be Bs. 15 
and ’^a-cl4med at this rate 

with cesses and. odd 'per year and 

the - 


t’ On the death of Gk>ur Sundar Stngh« 
the original tenant, a certain share of. the 
.tenure devolved ufjon his heirs and the 
remainder had vested in a large number 
of transferees from him. The recoird-of- 
rights showed that 21, persons were re- 
corded as owners thereof and the present 
suit was instituted against two of Gour 
Sundar’a heirs and two out of the many 
different transferees. 

Both the Courts below overruled the 
contention of the Defendant that the suit 
was not a properly constituted one for de- 
fect of parties and decreed the suit. 

The Defendant Ko. 1 appealed to the 
High Court and the appeal was heard 
before a Division Bench composed of 
Greaves and M. ISI. Mtikerji, JJ., who 
after hearing the vakils on either side 
made the following Deference to a Pull 
Bench : — 

Tire Okdeu of Refeh^xce was as fol- 
lows : — 

GRiiWEs AND Mukerji, JJ. — This ap- 
peal arises out of a suit wherein the Plain- 
tiffs as four-annas co-sharers of a certain 
Taluq sought to recover arrears of rent 
from the Defendants who, they alleged, 
were holding under them as tonura- 
holders. The defence of the Defendants, 
in substance, was that they were not 
tenure-holders but co-proprietors of the 
estate and further that the suit w'aa not 
maintainable as all the ^^ersons who are 
successoi’s-in-interest of the original trsmst- 
feree GourJ^undar Bingh and whose names 
are recorded as such in the finally pub- 
lished record-of-rigbts were not made De- 
fendants therein. 

The suit was decreed by the Court of 
first instance, and the said tdecieion has 
been upheld by the lower Appellate Court. 
The Defendants have thereif]^ preferred 
this appeal, -in which the validity of the 
decisions of the Courts below has been 
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challenge upon the two grounds which 
formed their defence as stated above. 

As regards the first of these grounds 
we are not prepared to accedd to the Ap- 
pella>nt’8 contention. This necessitates 
our dealing with the second ground. 

So far as the second ground is con- 
cerned, on the finding of the lower Ap- 
pellate Court it is clear that some of the 
persons on whom devolved the interest 
of the original transferee Gour Sundar 
Singh, by purchase and inheritance, have 
not been made parties to the suit. The 
question whether under ouch circum- 
stances the suit is maintainable is one 
about which there is a clear conflict of 
judicial opinion in this Court, and wc 
must necessarily dissent from one or 
other of the catena of decisions dealing 
with the point. 

The authorities in favour of the view 
that a suit framed in this way is main- 
tainable are the cases of Charnat Karini 
Dasi V. Triguna Nath Sardar (1), Subashi 
Dassi V. liaj Krishna Hoy (2) and Meajan 
Mondal v. Jogendra Nath Dc (3). A con- 
trary view has been taken in the cases of 
Kasi Kinkar Sen v. Satyendra Nath 
Bhadra (4), Shaikh Sahad v. Krishna 
Mohan Bamk (6), Siba Krishna Sinha v. 
Jagat Chandra Talukdar (6) and Abinash 
Chandra Roy v. Fvl Chand Chaudhuri (7). 
In the case of Krishna 7)as Roy v. Kali- 
tara Chaudhurani (8), Chatterjea, J., ex- 
pressed an opinion that the liability of all 
• ^ 

(I) B. A. No. 1016 of 1916, decided ISOi July 
1916. UnrepiHied. 

(3) 23 0. W. N. xxTii aM6). 

C8) B! a. No. 818 of 1919, decided IStfa July 
1920| T. L. B. 48 Oal. 618| 68 I. 0. 949. 

(4) 16 0. W. N. 191 0910). 

. (6) 84 0. L. J. 871 0916). 

(6) S. A. No. 1279 of 1916, decided 4tb Awll 
1918i 46 1. C. 782. 

(J) I. lu B. 60 Oal. 737 (1923). ' ' ' 

(a) 28 0, W. N. 289 (1917). 


the Ijeirs of a contracting tenant is a joint 
liability, but Richardson, J., reserved his 
opinion on that question. 

This conflict has been noticed in seve- 
ral cases decided in this Court, amongst 
which reference m^y be made to the deci- 
sion in the case of Mohendra Nath Bose 
V. Abinash Chandra BoseiQ), in which the 
advisability of referring the matter to the 
Full Bench was recognised.' In the pre- 
sent case, the question directly arises and 
iu our opinion it must be decided in order 
to dispose of the appeal. » 

The point upon which we must neces- 
sarily differ from the one or the other set 
of decisions referred to above is as to 
whether a suit for rent is maintainable 
against souie of the heirs or successors-in- 
mterest of a deceased tenant without 
l>ringing all the heirs or successors-in-in- 
(erest on the record. 

We accordingly refer the case to the 
Full Bench in accordance with the provi- 
sions of r. 2, Chap, VII of the High Court 
Rules, Appellate Side, 

Babu Upcndra Kyniar Hoy (with Babu 
Mon Mohan Banerjee) for the Defendant- 
Ai)pellant. — Sec. 43 of the Indian Con- 
tract Act relating to joint promisors did 
not apply to the case of heir» and trans- 
ferees of ope eriginal contracting' party. 
At the inception of the tenancy in favour 
of one person no question of joint or seve- 
ral liability arises. On the death of the 
original tenant his heirs and successors- 
in-interest in law constitute one body and 
they can be sued together as one indivi- 
dual or not at all. Pecharms y, Horwood 
(23), Ahima v. Abdul Kadir (Qih 
Krishna Das Roy y. KalUara < 8 ), Ksm 

.. 

(8) 28 C. W. N. 289 at p. 398 (191?). * 

(9) 27 0. W. % 621 (1938). . ' ’ ‘ ‘ . 

(88) 10Bin2,lf»4lp.^?,29, ' ' 

(24) 1. L. B. 26 kAd. id at p. 
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Kinkar v. Satyendra (4) and Abirmh T* 
Fill Chand (7). » 

SjBC. 2 of the Contract Act defines “ pto- 
poeal ” which when accepted becomes a 
“ promise.” "Sec. 43 speaks of a joint imo- 
mise. The heirs and transferees who 
oome in by succession (or on the strength 
of valid transfers cannot be supposed to 
have made anyoontract as is contemplat- 
ed by the section. fSee Sib Krishna v. 
Jagat (6), Shaikh Sahad v. Krishna (5) 
and Sa/tyabhusan v. Manmotha (25).] 

The covenant to pay rent runs with the 
land and* unless the heirs and transferees 
enter into a fresh contract, either express 
or implied, they continue to be governed 
by the original contract. As there is no 
fresh attornment individually the liability 
remains one for which they are responsible 
. in a body. 

[B. B. Ghose, J. — Is that necessary? 
They become tenants in common by pri- 
vity of estate and being in possession must 
be presumed to have made a joint pro- 
mise to pay.] 

No doubt the class of cases which main- 
tain that sec. 43 applies to the heirs have 
relied chiefly on the factum* of actual 
possession, Lalit v. Haran (2C), Subashi 
.V. Raj Krishna (2) and Meajan v. Jogen- 
dra (3). ^ 

Bnt -so long as the tenancy continues 
,and there is no surrender or relinquish- 
ment the question of possession becomes 
immaterial for they would be liable for 
tile rent all the same even if not in actual 

(2; sa 0. W. N. xxvii (1918). 

(9) S. A. No. 318 of 1019, decided 18th July 
1930 ; I. L. B, 48 Cal. 618 1 63 I. 0. 949. 

(4) 16 0. W. N. 191 at p. 196 (1910). 

(6) 24 0. L. J. 871 a916). 

(6) B. A. No. 1|79 of 1916,. decided 4th April 
.l!llW»461.0,7*8. 

* .17, l,4i. ti. eo Oah 787 (192®, 

C86} 27 lad. fits. 818 (1916). 
lad* Om, m 


possession. See Boali Bibi v. Hami}- 
uddi Mondal (22) and Peary Mohan y. 
Kumaris Chandra ( 37 ). 

There ought to ba iome distinction be- 
tween squatters who become tenants at 
the option of landlords and the heirs who 
come into possession of a pre-existing 
tenancy with all its incidents and liabi- 
lities, a case of ‘‘ inherited contract.” 
as described in Shaikh Sahad v. Krishna 
Mohan Basok (5). 

Assuming that sec. 43 does apply to 
the heirs and snccessors-in-interest the 
liability is joint and cannot be joint and 
several — ‘‘ joint ” not in the sense in 
which it is understood under the com- 
mon law of England with its distinguish- 
ing feature of survivorship but as giving 
rise to a joint cause of action which is 
exhausted when a suit has been brought 
against any one of the joint promisors. 
Second suit against the others, the pre- 
vious decree remaining unsatisfied, is 
barred. 

This principle which was laid down in 
the cases of King v. Hoare (28) and Ken- 
dall V. Hamilton (1.3) was recognised in 
India by the High Courts of Calcutta, 
Madras and Bombay liut not by the High 
Court of Allahabad. See Hemendra v. 
Itajendra (29), Gurusami * Chetti v, 
Samurti (30), Lukmidas v. Purshotam 
(31) and Muhammad Askari v. Badhe 
Rom (.32). 

Sec. 4.3 does not convert a joint liabi- 
lity into a joint and several liability. 
In Krishna Das Roy v. Kalitara Chau- 

(61 24 0. L. J. 371 (1916). 

(18) li. B. 4 App. Cat. 604 (1879). 

(22 1 12 0. L. J, 267 (1910). 

(27) I. L. B. 19 Oat. 790 (1892). 

(28) 18 Meeaon A Welibey.494 (1844). 

(29) I. L. B. 8 Oal. 868 (1878). 

(80) (. 1*. B, 6 Mad. 87 (1881), 

(81) I. );fcS.afi«m^7po^8«a)t , 

(88) I. L. S,;884j|b 8Q7 (10q8)(^> . , 
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'dhiirdni ^8) the observations of Bu^ard* 
•son, J., pointing out the distinction be- 
tween a joint, and a joint and several, 
liability appear to have been based on the 
idea of joint liability as understood in 
England which except in Mitakshara 
fnmilie n Is unknown in India and appar- 
ently ignores sec. 42 of the Indian Kjon- 
tract Act which speaks ctf the joint liabi- 
lity of the heirs of one joint promisor 
with the surviving promisor. Whether a 
liability is joint or joint and several is a 
question of construction, Halsbury’s Law’s 
of England, Vol. VIT, Arl.^()94. And in 
case of joint and several liability each of 
the joint promisors must at the same 
time make the same promise to the pro- 
misee, ibid, Art. 693. These are the_ 
principles applicable in construing ex- 
press contracts, and in cases of implied 
contracts the matter is more difficult. 
Separate considerations must move from 
the parties separately and individually. 
See Addison on Contracts, 11 th Edition, 
p. 318. Satyabhusan v. Manmotha (26). 

In the case of heirs and successors-in- 
interest there is no room for any such im- 
plication unless and until a fresh tenancy 
is created in their favour on a determina- 
tion of th^ old lease. Two or more ori- 
ginal contracting parties stand on an 
altogether different footing and the liabi- 
lity in such cases may be joint and seve- 
ral. See, e.g., Mohendra Nath Bose v. 
Abinash Chandra Bose (9), where a suit 
against all tbe heir .5 of one of^the original 
tenants was held to be a properly con- 
stituted suit'. 

The cases of this Court which 
held that sec. 43 is applicable to heirs, 
etc., have proceeded mainly upon '(*’) the 
observations of Jenkins, C. J., jn Cfhamat' 

(8) 88 0. W. H. 888 at p. 886 

( 0 ) afd.vr. 11 . 681 ( 18881 ). 

81 IAb8a8tt<lillh ' ^ 


Chakra vABTi. 

kari Dasi v. Triguna Nath Srfrdttr (33), 
whefe without explaining the matter, his 
lAwdship says that the liability of . the 
heirs is contractual, and (»tj upon the 
question of possession. * 

It will aj^aa* that' the said observa- 
tions in Chamatkari Dasi v. Triguna Naih 
Sardar (33) are mere obiter, the suit 
being one in which tbe effect of a decree 
against some of the heirs was considered. 
Lalit V. Hnran (26) relies upon Chatnaf- 
hori Dost V. Triguna Nath Sardnr (33) and 
tl)e fact of jKJssession. Subashi Dassi v. 
Iioj hrishna Boy (2) gives no detailed 
reasons. Meajan Mondal v. Jogendra 
Sath De (.3) simply follows the earlier 
decisions and there were special grounds 
which could supjwrt the decision, viz., a 
previous decree. As submitted above the 
question of possession is rather im- 
material. Nor is the question of rent 
I ailing due in the time of the original 
tenant or in the time of the heirs is of 
much imjXfrtance as rent is a first charge 
on the tenure and nobody who wants to 
remain in possession can escape the 
liability to jiay the, same. 

In cases where the landlord sues only 
the recorded tenant the question of re- 
presentation is of material importance 
and if the co-tenants have alipwed one of 
them to represent them in the Affice of 
the landlord they must take the conse- 
quences of their own act and cannot 
afterwards be heard to complain. In 
cases of tenures the landlord gets notice 
of all transfers on deposit of landlord’s 
fees and in the present case the'reoord- 
of -rights finally published in . the pre- 
sence pf tbp landlords oonclasively proves 

(8) S8 0.'8V.fer.xzv?(UU). . 

(8) 8. A. Ko. 818 ot 4818, 18th July 

18I8| 1. h. % 48 00. 6»|la8j. 0. 818. 
(88) 86 M (ttlfllk 

(88) 110.W.i(.8l8prii):'A 
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landlords’ knowledpfe. No rase of hard- 
ship and inconvenience can he made oufc 
for landlords, they can easily obtain in- 
formation if they choose to do so as to 
who are the heirs even in case of holdings 
not to speak of tenures.^ Landlord here 
deliberately omitted to loin the rest and 
hence this present suit is fit to be dis- 
missed. 

■ Babu Prolcati' Chandra Pakrashi for 
the riaintiffs-Respondents. — The heirg of 
the deceased tenant inheriting from their 
predecessor* by exercising ]x)s.session and 
by other conduct must be f)resimied to 
have contracted impliedly on Ihe same 
terms as those of the deceaseil on the 
jirinciple of privity of estale They are 
in possession as tenants in eoinnion by 
virtue of the existing contract and inten- 
tion of the parties is to be gathered from 
[wssession and their conduct. They are 
not trespassers. They became jointly and 
severally liable. To apply one test — the 
landlord cannot ])artiallv evict on breach 
of any condition by any of the individual 
joint tenants. Refers to Krishna Das Roy 
V. Kalitara> Chaudhuram (8) and* Meajan 
Mondal v. Jogendra Nath Dc (3), 
Landlord is bound to sue tlie registered 
tenant and noj to hunt for them all over 
the world.^ Khetter Mohan Pal v. Pran- 
kristd Kaviraj (lV). It was the* duty of 
the heirs to notify their succession. Secs. 
15 and 10, Bengal Tenancy Act. 

Babu Upendra Kumar Roy in reply. — 
Record of right in this case was prepared 
in the presence of the landlord and the 
question of secs. 15 and 16 does not arise. 

[B. B. Ghose, J. — Does that exonerate 
the heirs from statutory liability to 
notify their succession,?] 

, (3)* S. A, No. 818 of iei9, decided 18th July 

1920; I. L. A. 48 Oh]. 618 1 63 1. 0. 949. 

(8) ^ r, W. N* 2$9 ni p, 296 (1917). 

07) 8 0;W.K.87t (1600). 


Some of the heirs are on ilie record and 

i 

there is notliiiin to sliow thal they do not 
represent the other brothers. 

As to tlie rest, the landlord had statu- 
tory notice at the time of each transfer 
on deposit of landlord’s fees. 

Babu Ramcndra i\fohan Majumdar ap- 
peared for Defendant "No. 2, Respondent, 
wdiose interests wore identical with the 
Appellant’s. 

The JimcAiFAT OF the Court was as 
follows : — 

WALMSTiFY, J.* — I agree in the view ex- 
pressed l)y my learned brother Mr. Justice 
B. B. (ihose in the judgment which he is 
going to deliver. 

Grf.avms, .1.— I also agree in the. view 
expressed in that judgment. 

0. r. Gtiosk, ej.— The question that has 
been referred to tlie Pull Bench is as to 
whether a suit for rent is hiaintainablo 
against some of ilie heirs or successors- 
in-interest of a deceased tenant without 
bringing all the heirs or succossors-iu-in- 
terest on the record. In my view, the 
answer to the question ought to be in the 
negative. It will serve no useful purpose 
to discuss the conflicting authorities on 
the point. It is sufficient for me to oli- 
serve that I adhere to the view which I 
expressed in the case of Abinash Chandra 
Roy V. Ful Chand dl\audhuri (7). I have 
heard nothing during the course of the 
argument to induce me to depart from 
the opinion ex 4 )ressed by hie in Jhe above 
case. In my opinion, the suit as framed 
should be dismissed and the appeal pre- 
ferred by the Defendants allowed. 

B. B. Ghose, J. — The facts of the 
case which led to this reference shoitly 
stated are these : The Plaintiff is entitled 
to 4 as. share of a Taluq under which 
there is a tenure which formerly belonged 
(7) I. L. B. 60 Cal. 7M (1023). 

1<7 
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to one Gk)ur Sundar Singk and vvJiicJi by 
successive devolutions akd assignments 
has come into the }X>s8eBBion of about 
twenty persons. The PlaihtifE has sued 
lor his ^hare of the rent of the tenure lor 
the years 1324 to 1327 B. S.. five persons 
some of whom have acquired their in- 
terest by succession and others under as- 
signments from some of the heirs of Gour 
Sundar. All these persons were in pos- 
session during the period in suit along 
with others who have not been made 
parties. The only plea which now re- 
qludres consideVaition is that the suit is 
not maintainable as the other tenants 
have not been made parties. The trial 
Court passed a decree for money per- 
sonally against the Defendants and held 
that the tenure would not be bound by 
the decree, and on appeal that decree was 
^rmed by the Subordinate Judge. One 
of the Defendants preferred a second ap- 
peal to this Court. Theie are two lines 
of cases in this C'oiirt taking contrary 
views, which has made it necessary foj* 
a reference to the Pull Bench of the qut‘s- 
tion “ whether a suit for rent is main- 
tainable against some of the heirs or 
successors-in-interest of a deceased ten- 
ant without bringing all the heirs or suc- 
oe^sors-in-interest on the record.'' 

, It would scarcely serve any useful pur- 
pose to examine the *■ various conflicting 
authorities. The question should be de- 
cided on well-reoognised general prin- 
ciples. It is ai^ued that the tenancy as 
well as the liability for payment of rent 
has been inherited by the representatives 
of the deceased tenant as one body and 
this body as a whole is liable for the rent 
on the contract of their predeceisca’. If 
the landlord omits to impkaid anyone of 
them in his suit for rent, the silit is de- 
fective and must be dismissed ?for not 
t^ving been broug^ again^ of 


Chakravarti. 

representatives as a wliole. This argu- 
ment seems to me to be grounded on a 
misconception. The heirs did not take 
the tenancy as an entire body forming as 
it were a partnership or a'corporation, the 
individual members of which have no 
definite interest? They took as tenants 
in common, each having a definite share 
in the whole, which he might deal with 
in any way be pleased. *As a matter of 
fact, as already stated, some of the heirs 
of the original tenant had assigned their 
interest to third persons. The liaJbility 
of a tenant to pay rent arises^ from the 
fact of possession of the land as a tenant 
where there is no express contract, and 
all persons in possSssion of land as ten- 
ants are under an implied obligation to 
pay the rent for the land to the landlord, 
wliether they got into possession by right 
of succession or assignment. A tenant 
in common is entitled to possession of 
every part of the estate and there is pri- 
vity of estate between him and the land- 
lord in the whole of the leasehold. The 
law imjx)ses a liability on a tenant in com- 
mon baspd on privity of estate for all cove- 
nants running with the land, and as liis 
estate is an estate in the whole of the 
leasehold, there is Jio reason why he 
should not be liable for the entire rent. 
This view is supported by what is stated 
in Leake on Contracts, 7th Edn., at p, 
931, that each tenant in common being 
jx)s8essed of the whole may b® sued sepa- 
rately upon covenants runping wdth the 
land. Thus whether a contract is im-^ 
plied for payment of rent by all tenants 
in common in possession of a leasehpld, 
or whether it is held that the law 
poses the liability for payment of rent by 
reason of privity of Estate, anyone of such 
tenants may be sued for the entire rent 
due to the landlord. This^ nmy either 
in accordance seci 
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43 of the Indian Contract Act which ap- 
plies to express as well as implied pro-^ 
mises, or under the general law based on 
privity of estatCi 

It is hardly necessary to add that a de- 
cree in such a suit will not have the effect 
of a decree for rent under Chap. XIV of 
the Bengal Tenancy Act. 

On the grounds stated above 1 would 
answer the quei^tion in the affirmative, 
with the result that the appeal should be 
dismissed. 

MUKERTij, J. — The authorities bearing 
upon the point involved in this reference 
have all been noticed and their precise 
effect accurately surorparised in the judg- 
ment of my learned brother ('hatterjea, 
J., in the case of Moliendra Noth Bose v. 
Ahinash Chandra Bose (9) and it is un- 
necessary to discuss them as the (|Uestion 
has to be answ’ered uiron broad ajid gene- 
ral principles. 

The question is whether a suit for rent 
is maintainable against some of the heirs 
or successors-in-interest of a deceased ten- 
ant without bringing all the heirs or suc- 
cessors-in-interest on *the record. To 
answer this question, the matter has to 
be considered from two distinct points of 
view : Firstly, from the point of view of 
the Defendants’ liability, and secondly 
from the point of view of the fra&c of the 
Buit^ 

As regards the first of these matters, 
we start with the position that in view 
of sec. 88 of the Bengal Tenancy Act, it 
must be conceded that when a person ob- 
tains a shapTe of a tenure either by assign- 
ment or by inheritance he Ijecomes a co- 
tenant with the other tenant or tenants 
in' the whole tenure, jind in so far as the 
M^tetione between him and his landlord are 
cancenied he cannot be deemed to hold 
any estate in severalty. Each one of the 

(9) «<J. W N. 531 (h)W 


persons on whom a share of the estate' 
may vest by assignment or inheritance 
becomes a tenant in common in the whole^ 
of the estate by reason of the indivisibility 
of the estate without the landlord’s con- 
sent. Each one of such co-tenants has a 
privity of estate witli the lessor in respect 
of the whole estate. The proposition is 
thus enunciated in Foa on Jjandlord and 
Tenant, Sixth Edition, p. 469 : “ Where, 
however, the share of the demised pre- 
mises is not held by the assignee in seve-* 
ralty — as where they become vested in joint 
tenants or tenants in common, the case is 
different because he, with others, holds 
the whole estate, and privity in respect 
of it exists accordingly between him and 
the lessor.” From this it would seem 
to follow that each of the joint tenants 
or tenants in common would be liable to 
the lessor on tJie covenants running with 
the land, and so for the “whole rent. 
The contrary view was contended for in 
the case of United Dairies ^ Ltd, v. Public 
Trustee (10). In that case Greer, J.^ 
observed as follows : — The present case 
was argued before me on the assumption 
that in English law, whatever may be* 
the case in Ireland, a tenant in common 
is not liable for the whole rent, but only 
for la proportionate rent ; but T do not 
think this qucstioji appears to be defi- 
nitely concluded by any of tlie decisions 
in the English (’ourts.” The learned 
Judge exhaiimtively dealt with the autho*- 
rities bearing njx)ri the point and explain- 
ing the decision in the case of Merceron 
V. Dawson (11) which apparently con- 
tains dicta to the contrary effect, further 
observed as follows : — “ It seems to me, 
on the authorities, that it has never been 
conclusively establisliei that an assignee 
holding with other tenants under the 

(10) [1928] 1 K. B. 471. 

(11) 6 B. 0. 478 (1890). 
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terms of the original lease is not liable 
jointly with those other tenants for the 
whole rent. He has an interest in the 
whole of the land leased : /md I see no 
valid reason why tenants in common 
should be in a position as regards liability 
for rent different from that of joint ten- 
ants. I am inclined to think that each 
of the tenants in common has the privity 
of estate with the landlord in the whole 
of the land leased.” The reasoning of 
the learned Judge seems to be unassail- 
able and I agree in his conclusions. I am 
accordingly of opinion that each one of 
the Defendants in the fjresent suit is 
liable for the entire rent and there can 
be no objection to the maintainability of 
the suit on that ground. 1 am further 
of opinion that except in the case of ori- 
ginal lessees or persons who were partu’s 
to the contract, the provisions of sec. dli 
of the Indian Contract Act have no ap])li- 
cation and need not be resorted to. 

Turning now to the other question, 
namely, whether the suit is maintainable 
by rea^n of defect of parties, the point 
is as to whether all the persons who aie 
under a joint liability are necessary 
parties to a suit based upon such liability. 
Here again we start with the following 
propositions : If lands are let out to two 
or more tenants their liability to pay tlie 
rent is joint and several, except where it 
is made joint and not several by express 
agreement; the liability of assignees of 
the original tenant or tenants may be a 
joint liability inlet se as '^amonget the 
assignees, or it may be a joint and several 
liability if there is an agreement to that, 
effect. The liability of the persons upon 
whom the rights of the original tenant or 
tenants devolve on the death of I4ie latter 
is a joint liability to tlie extent df the in- 
terest which devolves and not a joint and 
several liability in res]>ect gf that interest, 


as the whole body of persons who succeed 
in this way constitute in law but one heir, 
f Sec. 43 of the Indian Contract Act ex- 
pressly refers to ” promisor and “ pro- 
misee." As far as the liability under a 
contract is concerned, it api}ears to make 
all joint contracts joint and several. Or. 
1, r. 6, C. P. C., provides that the Plain- 
tiff may, at ]iis option, join as parties to 
the same suit all or any of the pei*son8 
severally, or jointly and severally, lifible 
on any one contract including parties to 
bills of exchange, hundis and promissory 
notes. Cases of joint liabilityr or of joint 
and several liability which do not came 
within sec. 43 of the Contract Act or 
Or. 1, r. 6 must bg treated as cases for 
which no exception has been made in this 
country to the general rule which obtains 
in English common law and which is in 
consonance with justice, equity and go^jd 
conscience, in the words of Lord Redes- 
dale : ” All persons materially interested 
in the subject ought generally to be 
parties to the suit, Plaintiffs or Defend- 
ants, however numerous they may be, 
so that the Court may be enabled to do 
complete justice I5y deciding upon and 
settling the rights of all ijersons interest- 
ed, and that tlie orders of the Court may 
be safely execut#d by those who are 
compelled to obey them, and future liti- 
gation m'ay be prevented.” This general 
rule embraces two classes of parties as 
Defendants, that is to say, those who are 
indispensable and necessary parties with- 
out whom no decree at all can be render- 
ed, and those who are proper parties 
whose presence makes the adjudication 
more complete and effectual. Under the 
English law where the liability is a joint 
and several one the Plaintiff will not bo 
compelled to add all the persons liable 
as Defendants, Chalmers y. Guthrie (12), 
(12) [1923] 156 L. T. Jotirnul, i>.p82. 
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but where an action has been commenced 
against one or some only of several joint 
contractors the Defendant or Defendaijts 
can apply to have the other joint contrac- 
tor or contractors added and the proceed- 
ings stayed until this is done, Kendall v. 
Hamilton (13). The jfifect of the latest 
decisions seems to be that a joint debtor, 
though he has not an absolute, has aii 
ordinary and a primd jaciv, right to ha\e 
his co-debtors joined; Wilson, lUtlairrrs 
Brook Steamship Co. (11) luid Robinson 
V. Geisel (15). There is, in niy opinion, 
no reason why this general riglit should 
be denied in this ooiuitry to a person 
under a joint liability where the liability 
arises not under a^contract to which Or. 
1, r. 6 is confined and wdiere the ])ersons 
are neither severally nor jointly and seve- 
rally but are only jointly liable. 

In a case where tlie liabilitv of the De- 
fendants arises not on contrac*!, hut on 
account of privily of estate, the Defend- 
ant may insist on ail the persons jointly 
liable, to be made party Defendants. All 
such persons, in my opinion, are not 
merely pixDper, but also necessary parties. 
If objection is takerT to the* maintain- 
ability of the suit in their absence, the 
Court has to follow the provisions of Or. 
1, r. 10 {2) of thet^Civil Procedure (’ode. 
In England it has been the essence of the 
procedure since the Judicafure Acts to 
take care that a suit shall not be defeated 
by the non-joinder of the right parties. 
The same rule has been embodied in Or. 
1, rr. 9 and 10, C. P. C. These two rules 
correspond to Or. 16, r. 11 of the tlules 
of the Supreme Court, 1883, with regard 
to which the following is what has been 
said in Chitty and Marks’ Yearly Practice 

of the Supreme ^ Court, 1925 : — “ This 

• 

• (13) L. a. 4 A. C. 604 (1879). 

(14) [1893] 1 Q. B. 422. 

(15) [1894] 2 Q. B. ,085. 


Itule has not altered the legal principles 
with regard to the parties to actions or 
the right of a Defendant to insist on the 
necessary jjarties before the Court. It 
has however altei*ed the procedure and 
substituted an application to add the 
parties impropei-ly omitted or tb strike 
out the parties improperly joined or to 
stay the proceeding until the necessary 
parties are added. Tlie Court has now, 
Iiow'ever, a discretionary £X)wer to refuse 
the order ; but in the exercise of this dis- 
cretion it is guided by the same principles 
us were applicable to the old plea in 
abatement.” • 

In rny judgment persons who are under 
u joint liability to pay the rent, are 
necessary ])artieH in a suit for rent. 
They are so from more points of view 
than one. 11iey are necessary for deter- 
mining whellier the iinbility which is 
pnmd fane joinl is also joint and several; 
lor [)rolecting the Defendant from being 
made to jiay wliat may have already been 
jwiid by otJiers; for safe-guarding against 
tlie eventuality of his being defeated in a 
suit for contribution, as the co-tenant 
against whom a suit for contribution is 
brought will not be bound by the result 
of the earlier suit ; for preventing con- 
flicting decisions as to the character and 
incidents of the same tenancy being 
arrived at in different suits; and for 
vaj’ious other reasons. That a lessor is 
bound to implead in fiis suit all the 
lessees or assignees from the lessees who 
are knowmto him is a*principle recognised 
from the earliest times. Bayley, J., in the 
case of Merceron v. Dawson (11) observ- 
ed thus : “ It may be conceded to the 
Defendant that when the Plaintiff is in- 
formed of the persons in whom the whole 
interest is vested they must be sued 
jointly.” This principle has been seldom 
(II) 6 B. & C. 478 (1826). 
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dissented from in this country, and there 
is no reason that I can think of why it 
should have been departed from. I do 
not suggest that a decree obtained in the 
absence of some of the co-tenants is 
necessarily a nullity ; it is a valid decree 
and is effective only as a decree for 
money. But, if objection is taken at the 
right moment as to the maintainability of 
the suit, I am clearly of opinion that it 
should be held that the suit is not pro- 
perly constituted. In Hup l^aradn Singh 
V. Jugoo Singh (16), it was ruled that a 
suit for rent from several raiyats on ac- 
count of a holding which has been let out 
to them, cannot be brought against one 
of them, but must embrace all of them 
as Defendants. This decision was passed 
before the Indian ('Ontract Act was enact- 
ed. Sec. 43 of the Act and the provisions 
of the Civil Procedure Code relating to 
parties to an action have abrogated this 
rule in some measure only. In Khetter 
Mohan Pal v, PrankrisUi Kaviraj (17), it 
was assumed as well-settled that upon 
the death of the original tenant the land- 
lord would be bound to sue so many at 
any rate of the heirs as had notified their 
names to him. The same principle ap- 
pears to have been recognised almost 
consistently* in this Court, and the follow- 
ing cases will show the current of judicial 
opinion on the point, ^Ananda Kumar 
'Ncaskar v. Haridas Haidar (18), Sreemati 
Jogemaya Dasi v. Girindra Nath Muker- 
ji (19), Rammoyi I^asi v. Rupai Pra^ 
manicic (20) j* Abdul Rouh v. liggar (21), 
BoaK Bibi v. Hamijuddi Mondal (22) and 

(16) 10 .W. R. 304 (1S68). 

a7) 8 0. W. N. 371 a899). 

(18) I. L. B. 27 Oal. 646 at p. 549 1 6. o. 4 0. 

W,k 008 (1900). 

(19) 4 0. W. N. 690 at p. 692 (19d0). 

(20) 13 C. L. J. 207 at p. 269 (1906). , 

(21) I. L R. 86 Oal. 182 at p. 184 (1907)* 

(2^ 12 0. L, J. 267 (1910). 


Kasi Kinicar Sen v. Satyendra Nath 
BltadVa (4). I am aware that the rule 
luife been departed from in recent years 
in some intances, but only on rare occa- 
sions and under exceptional circum- 
statices. To depart from this rule gives 
rise to serious anoLialies. To take the 
case of a permanent tenure, as an in- 
stance, it would make nugatory the pro- 
visions of sec. 17 of the Bengal Tenancy 
Act and deprive the transferee of a share 
of liis right to recognition which he is 
entitled to under the law. 

It follows from what I have said above 
that in my opinion the suit as framed 
Was not maintainable without imjdeading 
as Defendants all the j)arties who are 
kiiowm to be the tenants of the holding. 
I'lie Plaintiff cannot take shelter under 
the plea of ignorance as to who the per 
sons are : their names are entered in the 
finally published record-of -rights. The 
suit however cannot be dismissed on that 
ground. The Court must ]>roceed 

under Or. 1, r. 10 Oi), C. P. C., to make 
an order for the addition of such of these 
[lersons as are not already on the record 
us Defendants, and it is only in tlie event 
of the necessary amendments not being 
made that the suit is liable k> be dis- 
missed. On such amendment being 

made the sipt should be tried out in ac- 

cordance with law, it being noted that 
the suit will not fail merely because the 
1‘laintiff may have lost liis remedy' 

against the added Defendants. 

In ,my judgment, therefore, the decree 
passed by the Courts below should be set 
aside, and the suit remanded to the Court 
of first instance to be dealt with m indi- 
cated above, and all costs hitherto in- 
curred including the co&ts of this Befer- 
ence should abide the result. 

In accordance with the judgmbiit of 
(4) 16 0. W. N. 191 (1910). . ^ 
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the majority the appeal is dismissed with 
costs before the Divisional Bench* but 
without any order as to costs in respwt 
of this Beference. 

N. G. 


fCBIMiNAl. RBVlSIONAl JURISDICTION.] 
Rsv. No. 353 OF 1926 . 


SnUBAWARDT,, J. 
Panton, J. 

1925 , 

10, July. 


E. J. Judab and ors.. 
Petitioners, 

V. 

The Kixq-Empbrob, 
Opposite Party. 


Indian Penal Code (Act XLV of 1860)^ secs. 2$^ 
O'* SSO^Theft from a building^ 
Elements necessary to constitute offence— -Necessity 
of proof that removal was with the intention of 
causing wrongful gain to one or wrongful loss to 
another ^Kettle given for repairs to artisan forcibly 
removed by owner after time stipulated for finishing 
repairs Off encey if committed by such act ^Con- 
tract Act (IX of I872)i secs 55 j 170- Time^ whe7i 
essence of the contract— Iteasonahle time — Kepairer^s 
lien, when repair done in part 

One of the accused gave a kettle for 
repairs to the complainant who promised 
to finish the repairs within sir or seven 
days. Some days ^fter the^ stipulated 
time the accused who gave the kettle to 
the complainant went to" his shop ac- 
companied by two others and demanded 
return of the kettle which the complain- 
ant refused to part xoith unless he was 
paid for the repairs already done. The 
accused refused to pay the amount, took 
away the kettle from the almirah of the 
complainant and walked out with it. 
All the three were convicted under* sec. 


380, I. P. C. : 

Held — That in order to sustain a convic- 
tion under sec. 380 it was necessary to 
prove [that the accused took away the 
kettle from the* possession of the com- 
plainJtmt with the intention of caufikig 
wrongful gain to himself or wrongful loss 
to the ^eomphin^nti^ 


That on the facts and circumstances 
the convicfic/n under $ec. 380 could not 
stand. 

The repairs had been partly doi%e and 
the kettle as so repaired was useless, so 
that the complainant had no lien over the 
kettle under sec, 170 of the Contract Act, 
The kettle moreover was not repaired 
within the time stipulated, and even if 
time was not of the essence of the con- 
tract, the accused had not acted dis- 
honestly ni demanding and taking back 
the artiele after the lapse of reasonable 
lime. • 

TliiB was a Rule granted on the 11th 
May ](>J5 against the order of the Chief 
PreKidency Magistrate of CaJeutta (Mr. 
T. lloxbiirgh), dated the 27tli April 
1925. 

The facts of ilio case will appear frora 
the judgment. 

Mr. Pugh (Counsel) ami Babu Pro- 
mode Kumar Chose for the Petitioners. 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 

The Judgment of the Couut was as 
follows : — 

SuHRAWAUDv, J. — The tliree accused 
in this case have been convicted under 
sec. 880, I. P. C., and sentenced to im- 
prisonment till the rising of the Court 
and to pay a fine* of Ks. 75 each or in de- 
fault to one month’s rigorous imprison- 
ment. The case for the prosecution is 
that the accused No. •] gave} a kettle for 
repairs to the complainant who has an 
electric repair-shop at 7/1, Middleton 
Street, 11 or 12 days before the occur- 
rence (as stated by the complainant) or 
on the 28th March as stated by the ac- 
cused in the petition filed in this Court. 
The complainant promised to finish the. 
repairs within 6 or 7 days. On the. 
April. tlM) wcipt .tlie 
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demanded return of the kettle. The com- 
plainant refused to part with it as the re- 
pairs were not complete and^ ultimately 
agreed to return it to the accused if he 
was paid Rs. 6 for the repairs already 
done. I may mention here that the 
amount fixed for the repair of the kettle 
was Rs. 6. The accused refused to pay 
the amount, took away the kettle from 
the almirah and walked out wilh it. He 
wafj accomjianied by the other accused 
and all of them were tried and found 
guilty as stated above. Tt\ order to sus- 
tain a conviction under sec. *380, I. P. C.. 
it must be found that the accused dis- 
honestly took the property out of the 
]K)ssesHion of the com])lainant, and “ dis- 
honestly ” has been defined as meaning 
with intent to cause WTongful gain to 
one person and wrongful loss to another 
person.” It is necessary therefore to 
prove in this case, all the other facts 
being admitted, that the accused took 
away the article from the ]iossession of 
the complainant with the intention of 
causing wrongful gain to himself or 
wrongful loss to the com])lainant. The 
matter stands thus : The complainant 
took the article for repairs on promise to 
finish them within 6 or 7 days. Not 
having done the work within the time 
stipulated, the accused went to his shop 
and took, admitting for argument’s sake, 
forcible possession of the article. Did 
he, in these circumstances, cx)mmit the 
offence of theft? ^Vly answer to the 
question is in the negative. It is argued 
on behalf of the prosecution that the 
complainant had a lien on the kettle and 
the accused having removed it from hte 
possession feas committed an offence as 
defined in sec. 378, I. P. C., and illustrat- 
ed in illustration (j) to that section. The 
learned trial Magistrate also relied upon 
iilUitration (}) to find dishonest intention 


of the accused. Illustration (j) rune 
th;is : — “ If A owes money to Z for re- 
pairing the watch, and if Z retains the 
watch lawfully as a security for the debt, 
and A takes the watch out of his ix)sse8- 
sion with the intention of depriving Z of 
the property as a/ security for his debt, 
he commits theft, inasmuch as he fakes 
if dishonestly.” Apparently the framers 
of the Cixle had in their mind the pro- 
visions of the law of eontract as embodied 
in sec. 170 of the present (-ontraet Act, 
which creates a lien in favour of the 
l)ailee over goods on which he has spent 
labour or skill and for which he is entitled 
fo remuneration. The learned Deputy 
Legal Remembrancer in sup|X)rf of the 
cou\iction argues that the complainant 
luid a lien‘of Rs. 5 on the kettle for the 
amount of work done. This raises the 
intricate (|ueHtion of civil law relating to 
(luantum meruitr In the first place, 
who has to determine that the cfiniplain- 
aut IS entitled to Rs. 5? In the second 
l)lace, as has been lield in the case of 
Skinner v. Jnger (I), where a certain sum 
is fixed for» the repair of an article and 
there is nothing to indicate that the re- 
pairer would be entitled to receive remu- 
neration for a part of the repair, he has 
no right to retain the article until he re- 
ceives his remuneration for the amount of 
Avork done. There is no evidence in this 
case that there was any agreement or 
understanding, implied or express, be- 
tween the parties, that if the * kettle is 
repaired even in such a way as to be 
useless (the complainant admits it js use- 
less in its present state), the compiainant 
will be entitled to remuneration for the 
amount of work done. ^ I am of opinion 
that complainant had no lien* ' over^ the 
kettle and sec. 170, Contract Act, does 
not apply. 

0 ) 
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We have been referred to the case of transaction like the present it is not ia- 
Qucen-Empress v. Gangaram Santram consistent with law to look to the coin- 
(2), and upon the authority of that case 'it mon sense side of the matter. Kettle is 
is argued that in order to constitute theft * an article of every day use. A man may 
it is enough if the property is removed require to have this honsebold article re- 
from the possession of a person who has paired with as little delay as possible, 
an apparent title or colour of a right to According to tlie accused, it was retained 
it. On the facts of that* case, though by the complainant for 20 days and ac- 
scantily reported in the report, the deci- cording to the complainant for 11 or 12 
sion may be justifiable. But on the days. Conceding that the accused acted 
plain reading of fhe section of the Indian improperly in demanding and taking back 
Penal Code, I think it must be clearly the article, they have not certainly acted 
established that the accused did not com- dishonestly. Tlioir intention was not to 
mit the act with the intention as defined cause vMojiglul loss to complainant or 
in sec. 24, T. P. C. It will be ])repoHler- wrongful gain Uy tliernselves but to re- 
ous to lay down as a general rule of law cover then thing iifter lapse of reasonable 
that a person who is entrusted to repair time. In iny opinion the conviction 
a certain article is entitled to claim lien cannot stand. I hold that the convic- 

or to refuse to part with it after doing a tioii of the IVlitioners under sec. 380 is 

certain amount of work which makes no bad in law. t must express, however, 
improvement thereupon and the owner is my strong disapproval of the conduct 
not entitled to recover it from him with- attributed, to the Petitioners — conduct 
out paying for such work as has been unworthy of gerjlltunen which they claim 

done. If I give a piece of cloth to a to be. The coiiviclion of the Petitioners 

tailor to make a coat and he sends only a and tlic sentences passed iiy)on them are 
sleeve but does not do the rest of the work set aside. The fines, if paid, will be re- 
within the time stipulated or whthin a funded, 
reasonable time, I have^no right, accord- 
ing to the view urged on behalf of the 
Crown, to take back the cloth until I have 
paid for the work done. In the present 
case the complainant failed to perform bis 
part of the contract, namely, to do the Lord Sumner. 
work wdthin 6 or 7 days and the accused Lqrd BLANESbURon.* 
was justified in asking for a return of the gm John Elgic. 

article if the work was not done within a Mg, Ameer All 

reasonable time. The learned Deputy Le- Lord Salvesen. 

gal Remembrancer refers to certain sec- 1925, 

tions of the Contract Act which deal with Heard, 23, January, 
certain circumstances where time is of the 28 and 30, April, 
essence of the contract. In a case Judgment, 
where time is not of the essence of the 22, May. 

contract, it must be* performed within a iff^nnm\-’PresH7nptionof admneement^Purchase 
reasonable time. In simple every day of property in name of tvife^Case that purchase 

(2) I. L. E. 9 Bom. 185 (18^4), jmde to efectmte ante-nuptial agreement --Pn of 

128 


Sura Lakshmiah 
Cheite and ors., 

, Appellants, 

V. 

KOTbANrARAAA 

Pill A I, Respondent. 


Panton, J.— I agree. 

S. C. M. 

PRIVY COUNCIL. 
[Aiteal from Madras.]* 
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by oral endeMe—Cmtempormooia writtm ovid&Mt 
to corroborate tame. 

A purchase in India by a native of 
India of property in India in the name 
of his wife unexplained by other proved 
or admitted facts is to be regarded as a 
beoami transaction by which the bene- 
ficial interest in the property is in the 
husband, although the ostensible title is 
in the wife. The rule of the law of 
England that such a purchase by the 
husband in England is to be assumed to 
be a purchase for the advancement of 
the wife docs not apply in India. 

Gopeekbibt V. Gukgapersaed (]>, 
UzHUR Ali V. Ultaf Fatima (2) and Bilas 
Kunwar V. Desraj Haxjit Singh (i5) 
referred to. 

Seuible : — An ante-nuptial agreement 
may be orally proved in an Indian case 
but generally when it is disputed it 
would be unsafe to decide in its favour 
upon oral evidence alone unless there is 
contemporaneous written evidence to 
corroborate the oral evidence. 

This was an appeal (No. 8 of 1924) 
from a decree, dated the loth August 
1922, of the High Court at Madras, which 
reversed a decree, dated the Slst August 
1921, of the same Court in its Original 
Jurisdiction. 

The suit was brought by the Respon- 
dent, a minor son, of Chockalingam , a 
Hindu inhabitant of Madras, and he 
claimed by his next friend to be entitled 
to two houses in Madras. Chockalin- 
gam caiTied on* a mercantile business in 
Madras with his grandfather and on the 
death of the latter he took under his pro- 
tection 'his partner’s family including a 

daughter Lakshmi whom later he 

• 

(1) fl M. I. A 68 (1854). 

(2) 13 1C. I. A. 283 (1869). 

(3) li. B. M I. A. 208 : B. o. t It. B. 87 Al'. 

567 1 19 0. W, N, 1207 (1918). 


married. Lakshmi died in giving birth 
to the Plaintiff. The houses in dispute 
were purchased by Chockalingam in 
May 1909 in the name of his wife 
Lakshmi and the question for determin- 
ation was whether they were the property 
of Chockalingam, and as such, assets in 
the hands of his trustee in bankruptcy or 
whether they Avere in fact the property 
of Lakshmi and as such devolved on the 
Plaintiff as her heir on 'lier death. Evi- 
dence was adduced that the purchase 
money was provided by Chockalingam 
and there w'as also evidence that tlie 
houses in dispute were purchased for the 
purjiose of being settled on Lakshmi at 
her marriage. The trial Judge negatived 
the idea of a marriage settlement and 
held that the conveyance was taken 
benam\ in the name of Lakshmi, and 
was of opinion that the jiresent suit was 
an attempt to save some property for the 
family on Chockalingam’s .insolvency. 
He accordingly dismissed the suit. • 

On appeal the learned Judges 
(Schwabe, C. J. and Wallace, J.) weretif 
opinion that the onus of proving that the 
conveya^ice to Lakshmi was not the ab- 
solute transfer which it purported to be 
rested on ‘the Appellants, and that no 
particular motive for a benami docu- 
ment had been made out. The appeal 
was originally argued ea> parte, but later 
the Respondent obtained leave to enter 
appearance and be beard. 

Messrs. DeGruyther, K. C. and Dube 
for the Appellants. — The . question at 
i&Bue is whether or not the purchase by 
Chockalingam was benami and for that 
purpose the first consideration is from 
where did the purchase money come. 

See Mayne's Hindu Law, para. 441. 
The case made* iii the High Court was 
that this was a portion cd the ^property 
settled by Chockalingam on his marriage. 
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m that, admittedly Chockalinf?am, being 
settlor, was the person who provided the ^ 
money. That is also borne out by the 
evidence. Once, the origin of the pur- 
chase money is proved the burden of 
proving ownership is on the person in 
whose name the property stands. 

The exception by way of advancement 
in favour of wife or child does not apply 
in India. ^ 

Dhurm Dasf! Pamiry 'Y, Mt, Shama 
Soondri Dibiah (5), (Jopcckrist Gunga- 
* persaud (1)^ Uzhnr Ali v. Vlhaf Fatima 
(*2), Ham- Narain v. Muhamynad Hadi 
(4), Bilaff Kumvar v. Dcsraj Havjit Singh 
(3j and Berwick v. Keneick (fl). 

At the conclusion of the above argu- 
ment their Lordships intinialed that they 
would take time to consider the advice 
that they would tender to His Majesty. 

On Oth March 1925, Mr. Narasimham 
applied for leave to enter appearance 
and be heard on behalf of the Kespon- 
dent. Leave was granted and the ap|>eal 
\yas re-heard on 28th and 3()th April ,1925. 

Messrs. DcGriiyther^ K. C, and F. /I. 
Raikes for the Appellaflts. ^ 

Mr, K, V. L. Barasimhani4ov tlie Res- 
jx)ndent contended that the transaction 
was not benami but was a hon& fide 
settlement of property by Chockalingam 
on his future wife and title to -it passed 
to her. There was no motive at the time 
of the transaction for making a benami 
purchase, and it has not been pioved that 
the purchase money came fiom (diocka- 
lingam. ’ 

(1) C M. I. A. 63, 72 (1854'. 

(2) 18 M. 1. A. 23?, 244 (1869). 

(3) L. R. 42 I. A. 202, 204 : 8. c. I. L. R. 37 
All 567 19 0. W. N. 1207 (1916). 

U) h, L A.^8i 1. q. 3 C. W. N. 113 

• (189R1. . 

(5) 3 M. 1. A. 229, 240 (1843). 

(6) L. R. 47 I. A. 875 ; 8. c. I. L. R. 48 Cftl. 
260 (1920). 


Their liORnsKips’ Jhdgmknt was deli- 
vered by 

Sir John Edge. — This is an appeal 
from a decree, dated the 15th August 
1922, of the High Court of Madras, which 
reversed a decree, dated the 31st August 
1921, of the same Court made in its 
Ordinary Original (hvil Jurisdiction, 
which had dismissed the suit. 

The suit in which this appeal has 
arisen was hrought in the High (jourt of 
Madras on the 19th iNoveml)er 1918, by 
the Plaintiff, a minor, by his next friend, 
against the Official Assignee of Madras 
and three money-lenders. One of the 
money-lenders died, and Jiis legal repre- 
sentative was brought on the reox)rd as a 
Defendant. Tlie Plaintiff is the Res- 
pondent in this appeal. 

The Plaintiff is the son of V. S. 
Chockalingam Pillai, a Hindu of the 
Villala caste, hy his wife, Ijakshini Am- 
mal, wlio died before the Huit was brought. 
The Plaintiff is tho sole heir of his late 
mother, and he claims the property to 
which the suit relates as lier heir. On 
the 30th Se])tember 1918, the riaintiff's 
father, Chockalingam, was adjudged in- 
Bolvent by the High Court of Madras 
under the Presidency-Towns Insolvency 
Act. 1909, Act 111 of 1909. The Plain- 
tiff claims in liis suit, with other reliefs, 
a declaration that'll piece of land with a 
dwelling-house and buildings thereon, 
being Xos. 4 and 5, Nainiappa Naick 
Street, are liis exclusive property as the 
heir of his mother, and that his father, 
Ohockahngaui, had no heneficial or other 
interest in those properties, which could 
have vested in the Official Assignee or 
have been assigned by him in* mortgage. 
4 and 5, Nainiappa Naick Street will, .»d 
this judgment, be referred to as the pro- 
perty in question. 

Thi land and buildingB then thereon 
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were purchased by Choclvalitigam on the 
12th May 1909, and by the sale-deed were 
conveyed by the vendors to Lakshuii, 
who had been married to* Chockalingani 
some years previously. The question 
upon the answer to which this suit de- 
pends is whether Cbockalingain had pur- 
chased that property in 1909 for his wife 
Lakshmi in i)erformance of an ante-nnp- 
tial agreement alleged to have been ni.ade 
by him to settle a hoiiHe upon her, or 
whether the purcliase was made in her 
name as benamidar for Chockalingain. 
There can be no doubt onow that a pur- 
chase in India ))y a native of India ol 
property in India in the name of his wile 
iine.Kplained by other proved or admilli’ti 
facts is to be regarded as a benami tran- 
saction by which the beneficial interest 
in the property is in the husband, al- 
though the ostensible title is in the wife. 
The rule of the law of England that sucli 
a purchase by a husband in England i^ to 
be assumed to be a^purchase for the ad- 
vancement of the wife does nOt apply in 
India. S^e Ooperhrist v. Gmufapn- 
saud (1); IJzhur Ah. v. Vltaf Fatima <-2) 
and Bilas Kunu’ar v. Dcuraj Uanjit Siagh 
(3). If the Plaintiff failed to prove that 
ante-nuptial agreement and that it was hi 
performance of it that the jiroperty in 
(piestion was purchased by Cliockalingain 
in Lakshmi’s name, 'his suit fails. 

Cliockalingain has not been called by 
either side to give evidence in the suit, 
and his absence* from the vy.itness-box has 
not been satisfactorily explained. " 

The facts, so far as they can be ascer- 
tained by their Lordships from the re- 
cord, are as follows : — Cliockalingam and 
Vinayatlwertha Pillai, who died in 1898 

(t) fl M. 1. A. 63 (1854). 

(2) 13 If. I. A. 832 (1809). 

(3) L. R 42 I, A. 802: •. r. I. L. B. 8? All. 

667 1 19 C. W.'N. 1207 (1918), . 


or in 1899, were trading as pea mer- 
^ chants in partnership at 6, Mint Street, 
in Madras. When that partnership com- 
menced their Jjordshipq do not know. 
It does not appear what the interest of 
the partners respectively was in the house, 
G, Mint Street, or in the partnership. 
J3ut 6. Mint Street was the property of 
the partnership. Vinayatheertha left sur- 
viving him two younfl children, a son 
Vadivelu, who was living w’hen the wit- 
nesses were giving their evidence in the 
suit, and* a. daughter Lakshmi, and hi^ 
mother Ivathayee, wdio gave evidence m 
this suit. After Vinayatheertha died his 
mother Kathayee carried on the family 
business in partnership with Choc.kalin- 
gam at 0, Mint Street, and Kathayee and 
the lV\o young children of Vinava- 
tbcertlia continued to live in that house 
together with ('hockalingam. Clioeka- 
lingam married Lakshmi, according to 
the plaint in or about 1907, or, according 
to the evidence of witnesses who were re- 
lations of Jjakslinii, iu 1909. At the time 
of the marriage Cliockalingam had two 
wives Ih'ing, onevif whom was living with 
him, and be also had a son living. Ac- 
cording Id the evidence of Kathayee and 
two relations of Lakshmi, if it may be 
credited, when Chockalingam asked for 
Lakshmi in marriage, Kathayee, acting 
on the advice of relations, said to him 
that she would give him Lakshmi iu 
marriage if be would make a provision for 
her, but not other w'ise, and asked him 
what provision he would make for 
Lakshmi, and he said (hat, if the Mint 
Street house were sold, another house 
might be purchased and be given to 
Lakshmi. Thereupon she, Kathayee, 
gave Lakshmi to Gliockalingafn in marri- 
age. That was the ante-ntiptial agree- 
ment which is alleged by the Piaint^ to 
have been made. A railway; company 
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wjtft negotiating for the purchase of the 
Mint Street house, and purchased it for 
the price of Rs. 10,315-8 from Chocka- 
lingam and,Kathayee, and paid the price 
to them. It iB to be presumed that the 
money then ,paid by the railway company 
to Kathayee was, or part of it was, re- 
ceived by her for and on behalf of her 
grandson Vadiveln, who does not appear 
to have had any other ])erson to look 
after his interests. 

In 1904 Chockalingani had purchased, 
apparently with his own •money, houses 
12 and 13, Memorial Hall Street, in 
Madras, and he, in 1909, mortgaged those 
houses for Es. 9,000, and their Lordships 
consider it probable that Choc;kalingam, 
on the 12th May 1909, had other property 
apart from his interest in thd pea dealing 
partnership and in the Mint Street house, 
and there is no reason sliOwn why all the 
purchase money of the property in ques- 
tion was not Clhockalingam’s own money. 
Certainly none of it is shown to liave 
been Lakshmi's. 

Mr, Justice Phillips, who tried the 
suit, did not believe the evidence that 
there had been an ante-nuptial agreement, 
and he found that the piu’chase of the 
property in question on the 12th May 
1909, in the name of Lakshmi, was a 
benami transaction and that she w’as 
merely benamidar for her husband 
Chockalingam. Mr. Justice Plidllips in 
his judgment made a statement with 
which their Lordships agree. He said : — 

** We do not know what really happened tc* Vinaya. 
theertha's pi'operty when he died or what share he 
had ia the business or whether really he did loav,e 
any property which was undisposed of at the date of 
Lakshmi’s marriage. There is no evidence about these 
facts on either side though the Plaintiff’s fsmily ought 
to know all |hat oanube known about this.” 

It will be remembered that Vinaya- 
theertha had died in 1896 or in 1899, and 
the property in question was purchased in 


May 1909. Mr. Justice Phillips rightly 
foiind as <o the money which was invest- 
ed in the purchase of the jwperty in 
question That if the purchase inoney did 
not belong to Chockalingam it did not 
belong to Lakshmi, but belonged to her 
brother V^adivelii. Mr. Justice Phillips 
by bis decree dismissed the suit. From 
that decree the npj)ealed under 

the Letters Patent. 

The appeal nndei' the Letters T^iteut 
was heard hv Sir W. S, Schwahe, C, J., 
and Mr. Justice Wallace. Tlie (’hief 
Justice stated in his judgment ; — 

“that the question to be docirlod is whether a pur- 
chase of property by one Chockalinf^;a, an insolvenl, 
in the name of his wife, Lakshmi, was a Rottlemcnt on 
her on h(*r marriage or was a bemmi transaction, she 
being benamidar for him 'I’he evidonco called was nil 
one way, ruirnely, that tlm property was piircliaaed out 
of funds belonging f/ll (six.eloveni hs) to rbookalingn 
and 5/Jl (five-oleveuths) to Lakshma’s infaid brother 
Vadivehi, as the lieir to his father, formerly a partner 
of Chockalinga." v • 

If there was siicli evidence as to the 
respective sliar^s^of Chockalingam and 
Vadiveln, the attention of tlieir Lordships 
has not been drawn to it, and if there had 
been such evidence it would not show 
that Lakshmi had actpiired a beneficial 
title to the pro|)ert.y. Vadiveln was a 
minor on the 12th May 1909, and could 
not make a present of his piojieity to his 
sister, Lakshmi. 'Mv. Justice Wallace 
agreed wiih *the judgment of the Chief 
Justice. 

They accepted the evidence that the 
alleged jinte-nuptia> agreement had been 
made and gave the l^Jaintiff the decree 
which he claimed. From their decree 
this appeal has T>een brought. 

It would, no doubt, have been prudent 
on the part of Kathayee ^nd Tjakshmi’s 
relations to have insisted before Lakshmi 
was given in marriage to Chockalingam, 
who was an old man with two wives and 
a son jiving, that he should agree to settle 
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some property on her. It is obvious to 
their Lordships lliat Lnkshrhi had no 
property of her own. She was not the 
heir to any property and could have had 
no expectations of succeeding to any pro- 
perty. PoHsil)Iy, Chockalingam may 
Jiave been asked lo promise to make a 
settlement on f^akshmi, but the question 
is : Lid he agree to do so? It appears to 
their Lordships that most probably the 
story of this alleged agreement to make a 
settlement Avas fiist thought of aker 
Chockalingam ’s insolvency in order to 
save for the Plaintiff somerpart of the 
propert}^ of the insolvent. The property 
in question was i)iircliased in May 1909, 
and Lakshmi lived until 191*2 and if 
Chockalingam had agreed to settle the 
property in question there was plenty of 
time in which he could have executed a 
proper deed of settlement upon her. 

Jn tlieir Tjordships’ opinion it would 
be unwise to accept as i)roved such an 
oral agreement as is j^lleged on the part 
of the Plaintiff except on the clearest 
and most satisfactor}' evidence of credible 
witnesses, and after giving the most care- 
ful consideration to the evidence in this 
suit their Lordships agree with Mr. 
Justice Phillips and find, that Chocka- 
lingam did not agree to make any settle- 
ment upon Lakshmi and that she had no 
beneficial interest in Cue property in 
(liiesfion and w^is a mere benamidar for 
Chockalingam. 

If it WTre necessafi-y in this c^se to 
certain by evidence whether her posi- 
tion was that of a beneficial owner of the 
property in* question &nd not that of a 
mere hmamidar lor ‘C'hockp/iingam, the 
transaction which will now be referred to 
would be material evidence. , See 
Ham Narain v. Muhammad Hadi {4) 

<4) L. R. 26 1, A, as ; s. c. 8 0. W. K. J13 
(1898;. 


and /he cases already cited. The 
f)roperty in question was purchased 
on the 12th May 1909. On the 26th 
July 1909, Chockalingam and Lakshmi 
jointly gave what w^as apparently treated 
as an equitable mortgage to S. Krishna- 
Rwarai Ayyangar of the property which 
bad been nurchased on the 12th May 
1909, in her name, which they stated 
w^as “ in our possession and enjoyment.*’ 
On the 30th IMarch 1910, Chockalingam 
and Lakshmi jointly granted a lease of 
Ihe property -in fpiestion to ^irakaJai 
Pillai. On the 4th December 1912, 
Lakshmi died. On the 18th March 1914, 
Chockalingam on his representation that 
he *‘is in possession of and is entitled 
to the property in question obtained in 
the Eegisti*atioii Department the Collec- 
tor’s certificate. On the 21st February 
1918, Chockalingam mortgaged the pro- 
perty in question to C. Vythialingam 
Pillai and in the deed of mortgage it was 
slated that he luul purchased the proj^erty 
in question out of his own self-acquired 
earnings and was absolutely entitled to 
It. As to these tiarisactions by Chocka- 
lingam after the 12th May 1909, it is only 
fail- to the. Plaintiff to bear in mind that 
his motlier w^as, until she died, under the 
influence of her husband Chockalingam, 
and seems t« liavc had no independent 
advice, and that the J^laintiff w^as a 
minor of tender years without anyone, 
except his great-g3*andmother, •an aged 
woman, to protect the interest, if any, 
which he may have had. But those tran- 
sactions show how diockalingam dealt 
with the property in question. 

Their LordHliips do not decide that an 
ante-nuptial agreement may not be orally 
proved in an Indian casS, but they consi- 
der that it would be unwise of a Judge to 
act in a disputed Indian case upon oral 
evidence that there had been an ant^-nup- 
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tial agreement^ which would in effect be 
a marriage settlement, unless there was 
contemporaneous written evidence to 
corroborate the oral evidence. In this 
case there v^as no such evidence. 

Their Lordsl^)s will humbly advise 
His Majesty tliat this appeal should be 
allowed with costs anil tlie decree appeal- 
ed against should be set aside with costs 
and the decree of Mr. Justice Phillips be 
restored. 

Solicitor : Mr. John Jos^^clyn for the 
Appellants. 

Solicitor: Mr. II. S. L. Polak for the 
Respondent. 

G. D. M. 


[INSOLVENCY JURISDICTION.] 
Cask No. 57 of 1922. 


Bucki AND, J. 
1925, 
21, July. 


In the matter oE 
Kanhya Ijal Sewhdx : 
Exp.—llkM. Gopal 

PODDAR. 


PresideiKi/ Towns Insolvency Acl (HI of 1909)^ 
Sch //, r. Unoriginal Side Insolvency Rules^ r, 
128n Admission of a debt in the composition deed^ 
if sufficient proof. 


The mere fact that a is payable 
under the cofnposition and is stated there- 
in to be payable does 7iot of itself forego 
the need for proof of the debt required by 
r. 128 of the Insolvency Rules, 

The facts of the case will- appear from 
the judgment. 

Mr. K, P. Khaitan for the Petitioner 
Ram Gopal Poddar. 

Mr. S..JV. Banerjee {Sr.) for the Oppo- 
site Party. 


The Judgment of the Court was as 
follows ; — 

Buokland, J. — This is an application 
made on behalf ot'Ram Gopal Poddar, one 
of the creditors of the insolvent, Kanhya 
Lai Sewbux, for an order that the trustee 


•under the composition may be directed to 
pay him Rs. 19,159-C-O. On ^the 17tli 
December 1923 an order was made ap- 
proving the terms of composition annex- 
ed to the order, under which Babu 
Shedmull Dalinia of G9, Cotton Street, a 
creditor to the extent of Rs. 17, 21G was 
appointed to be the trustee. The tez'ius 
of comjx)sition recite two mortgages, one 
in favour of Shedmull Dalmia amounting 
to Rh, 35,000, and the other in favour of 
the applicant for Rs. 15,000, and it says 
tJiat these sums shall be paid first of all 
as soon as sufljcient funds come into the 
hands of the trustee. 

It is alleged that the iruslee has paid 
away considerable sums to unsecured 
creditors out of tlie assets, of which at 
present Rs. 20,000 are still in his 'hands. 
The trustee admits a certain amount of 
assets and that he has paid sums to un- 
secm'ed creditprs, but says that he has* 
paid them out of his ov\h ))ocket. 

It is objected tliat the ap])licant s mort- 
gage which is dated 7th March 1922 has 
not been proved, and that until that has 
been done he is not entitled to be paid. 
This is based upon r. 128 of flic Insol- 
vency Rules of this Court, wliicli pro- 
vides that “ every person claiming to be 
a creditor under any contposition or 
scheme, who has not j)roved his debt 
before the approval of such com]X)sition 
or scheme, shall lodge his )iroof with the 
trustee' thereunder, if any, or, if there 
is no such trustee, with the Official 
Assignee •who shall ^adniit* or reject the 
same.'* The rule concludes that no 
creditor shall be mititled to enforce pay- 
ment under a composition uhlesa he has 
proved his debt and proof has been ad- 
mitt'=*d. I have also been referred to the 
seijond schedule, r. 11, of the Insol- 
vency Act, which says : — “ If a secured 
creditor does not either realize or sur- 
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reader his security, he shall, before rank- 
ing for dfvidend, state in his proof the 
particulars of liis security, the date when 
it was given and the value at which he 
assesses it, and shall be entitled to receive 
a dividend only in respect of thn balance 
due to hinj after deducting the value so 
assessed." 

The j)oint is not altogether easy of 
determination, because the order approv- 
ing the composition is made under the 
Act after it has been submitted by the 
Official Assignee to the creditors, and in 
the presence of the insolvent. In such 
circumstances, it may r&asonably be 
argued that proof is not necessary, and 
that the order is admitted. 

On the other hand, there is no provi- 
sion either in the Act or in the rule con- 
templating any such position. The 
• mere fact that the sum is payable under 
the com^)osition and is stated therein to 
be payable does not of itself forego the 
need for proof. This appears from the 
latter part of r. 128. 

Having regard to the termn of the Act 
and the -terms of the rule, although pos- 
sibly it may be superfluous, it seems to 
me that it is the duty of the secured 
creditor to .lodge his proof which should 
be done with the trustee, now that the 
comi>osition has been approved and there 
is a trustee. 

It is not necessary at this stage to 
anticipate what may follow hereafter. It 
has been said* that the object of insisting 
on proof is to obtain the benefit of the 
security for the unsecured creditors. 
That may* be so. All I have to deter- 
mine at present is whether or not before 
the money (fan be paid out the debt has 
to be proved, and in my opinion it should* 
I decide no more than that and as matter 
stand the applicant cannot obtain the 


order and I dismiss the application with 
costs. 

Mr. P. D. Himatsingka^ Solicitor 
for Ram Gopal Poddar. 

Messrs. Khaitan dt Co.^ Solicitors for the 
Opposite Party. ^ 

S. N. B. 
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Bengal Tenancy Act ( VJIl of 1885), secs. It, IS 
lease ^ Stipulation in ktibuliytt hypo- 
thecating other properties to secure payment of rent 
and performance of obligations of lease-^ Stipula- 
tion, if ceases to he operative upon transfer of lease 
- Effect of transfer on liability to paj/ rent, etc , 
(tnd on pef*so7ial covenants- Stipulation, if offends 
against rule of perpetuities. 


When the transfer of a permanent 
tenure is complete under see. 12 of the 
Bengal Tenancy Act^'^then, if the vendor's 
liability is ond^ consequent on the privity 
(if estate^ that liability ceases. 


Kristo Ballav Ghosk v. Kristo Lall 
S iNciH (21 and Girish Chunder Guha v. 
Khagendra* Nath Chatterjee (fl) re- 
ferred to. 

The sa^ne principle having been ap- 
plied to the original lessee, the liabiUty 
of thfi lessee for the rent ceases ui^on such 
transferM 

Hemendra Nath Mvkubji v<. Kumar 
Nath Roy (4) referred to. 

But the fact that the original lessee 

m I. L. &. Cal. 641 am)I 
iB) 16 0, W. N. 04 CW1\ 

M IB 0. W« N. 478 (1906). 
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ceases to be tenant upon such transfer 
docs pot abs(dpe him from his personal 
covcuants, 

I 

Etoohand Ghose p. Nabenpra 
Krishna Ghose (5) referred to. 

Where the lessee by his kabuliyat 
hypothecated certain (filter properties to 
secure the due jjaymcnl for uU time of the 
rent reserved and the performance of the 
other obligations arising thereunder ^ and 
there u^as nothing in the kalniliyat to in- 
dicate that the security v'ouhl he extin- 
guished on the l(‘ssee\s Jnihilify to pay 
the rent (basing with the transfer of the 
lease : 

Held— That secufity erraird by^ the 
kabuliyat upon the hypoihccalrd pfo- 
pcrtics was n<ft extinguished ni eonse- 
quence of the transfer and the ufeeptance 
of rent by the lessor from the transferee. 

Buoy- C'hanl) ^Johatnb i\ Sarat Chan- 
dra AJ)T-n V (8) distinguished. 

That such a security is md repugnant 
iu the rule of perpetuities and can be 
paiidly created. 

This was an appeal preferred on the 
24th November iy23*a£fainst ^ decree of 
the Subordinate Jud^e of Zillah Hughly 
(Babu Kurniidini Kanta dated the 

]0th August 1922, reversing a decree of 
the Munaif of Chinsura (Moulvie Sayidur 
Eahaman), dated the 26tli Miiy 1921. 

The predecessor of Defendant No. 1 
had j>ranted a darpatni lease of a 4 as. 
share in three villages to Blaintiff’s 
brothers Klietro Mohan Sen and Bipin 
Bihari Sen and the terms of the lease 
were embodied in a kabuliyat executed by 
the latter, the material provisions whereof 
were as follows ; — 

We shall without objection provide 
the rent insljalment by instalment, failing 

101 19 0. W. N, 112 (1914\ 

29 e. h. j, 476 am\ 


therein you will be entitled to recover the 
arrears, according to the law which is in 
force, or w'lll l)e in foice, from the said 
darpatni niehal and from the properties 
hypothecated* as specified in Sch. (kha) or 
from our otlie,r moveable and immoveable 
properties in our own name or benami, to 
that we or anv of our heirs or representa- 
tives sliall have no ol)jocti()n at any time 
whatsoever .... If yoij suffer any 
damage by our acts .... then you will 
be entitled to reewer same from what- 
ever moveable or immoveable projM'rties 
we or oui* heirs or representaiives shall 
have in our r)fyiie or beuami and from the 
properties hypothecated at)d s|RH‘ified in 
Sell, (kha) aiul to that we or tliey shall 
not be entitled to raise any objection. . . 
If this darpatni mehal be sold for arrears 
of rent due to ns or in execution or is 
transferred in any other way, our repre- 
sentatives shall be bound by all the terms 
of this kabuliyat. ^ 

Being in [Kjsscssioii as darpatni taluk- 
dar and mainlamin^ intact the boun- 
daries and regularly ])aying tlie rent, we 
with our sons, grandsons and heirs and 
representatives shall in great felicity en- 
joy and [X)sscss the darpatni interest with 
powers of gift and sale. ... In case we 
do anytliing injurious to you, we and our 
Iieirs and representatives shall be bound 
to compensate you tlierefor and to 
secure the said damages and the ])erform- 
ance of all the stipulations of this kabu- 
liyat we give as securit’y the jiroperties in 
Sch. (kha) below^ owne^l and possessed by 
us ” 

The properties of sch. (kha) of the 
kabuliyat were 7 ‘rnonzahs belonging to 
three brothers. Though the kabuliyat 
had been taken by Khetro Mohan Sen and 
Bipin Bibari Sen, the lease appears to 
have been taken for the benefit of all 
three brothers.. On a partition between 

189 
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the brothers, the seven hypothecated 
mouzahs fell to PlaintiH’s share. The 
Plaintiff and his co-sharers had pre- 
viously transferred the darpatni in- 
terest in the three villages to De- 
fendant No. 2 by a conveyance 
wherein it was inter alia stipulated 
that the vendee should furnish substituted 
security for the performance of the cove- 
nants of the darpatni kahuliyat. The 
Plaintiff recovered a decree against the 
Defendant No. 2 for specific performance 
of this stipulation but ^he security which 
Defendant No. 2 was prepared to furnish 
in pursuance of the decree was not accept- 
ed by Defendant No. 1. The Plaintiff 
thereupon instituted the present suit foi* 
a declaration that in consequence of the 
transfer by him of the darpatni lease to 
Defendant No. 2, his liabilities under the 
lease had ceased and that as a conse- 
quence thereof the hypothecated pro- 
perties stood released from the charge 
imposed upon them by the Icabuliyat for 
the due performance of the terms and 
covenants of the lease. The trial Court 
dismissed the suit, l)ut on appeal by the 
Plaintiff, the lower Appellate Court de- 
creed it mainly upon the authority of 
Bijoy Chand Mohafab v. Sarat Chandra 
Adhya (8), holding that the permanent 
tenure having passed out of the hands of 
the Plaintiff and his co-sharers, their 
liability to pay rent ceased. The mort- 
gage or charge on the 7 villages mention- 
ed in the schedule to the plaint which was 
given as security ^pr the rent was there- 
upon extinguished.” 

The Defendant No. ] having in the 
meanwhile^ died, the Appellants as his 
successors-in-interest preferred this se- 
cond appeal. 

Babu Nagendra Nath Ghose for the 
Appellants submitted that the liabilities 

(S) 29 0. L, 476 (1918). 


of the original lessee under the lease do 
not cease with the assignment of the 
leafae. The assignee becomes primarily 
iiable for the rent and on the covenants 
running with the lease owing to privity 
of estate. The lessor remains liable in 
respect of these as surety and directly for 
the performance^ of the other covenants. 
See 18 Halsbury, 592. The assignee ceases 
to be liable the moment he transfers his 
interest — his liability depending on privity 
of estate and not on privity of contract 
which is the foundation of the lessee’s 
liability. The law is and should be the 
.same here. Krista Ballav Chose v. 
Krista Lall Singh (2) makes no depar- 
ture from that law. since it expressly ab- 
solves persons who were liable- only by 
reason of privity of estate — ” mesne ten- 
ants,” as we might call them for short- 
ness, See Uupchand Ghose v. Narendra 
Krishna Ghose (5). Liability of the 
lessor under the contract of Irnse remains. 
The Privy Council decision in Surpati 
Kay V. Ham Narayau Mnkcrji (9) really 
does not carry matters any further. No 
question arose in that case as to the 
liability under the original contract 
of lease and the darpatnidars in question 
ill the case were apparently ” mesne ten- 
ants.’’ Bijoy Chand Mohafab v. Sarat 
Chandra Adhya (8) turned upon the lan- 
guage of the lease in that case which 
seemed to contemplate the continuance of 
the liypothecation only so long as the 
original lessees remained liable for the 
rent, and no longer. 

Fbrther, the lessees gave the 7 villages 
as security for the performance of the 

(2) I. L. B. 16 Cal. 642 (1669). 

(6) 19 0. W.N. 112(1914). • 

(8) 29 0. L. J. 476 (1916). 

(9; I. L. B. 60 OaL 060 { «. r. 28 0, W. N. 617 
(Pk 0.) (1928). 



VoL. XXIX.] THE CALCUTTA WEEKLY NOTES. 1023 

Kanai Lal Ghosh c. Basanta Bbhari Sen. 


covenants of the lease into whosesoever 

• • 

hands the leasehold property came, the^ 
lessee, his assigns and successors, for all 
time. The security given for such a pur- 
pose cannot jx^ssibly be extinguished by 
simple transfer. 

Babu Panchanon Ghosc for the Kes- 
pondent submitted that Chand 

Mohat^b V. Sarat Chandra Adhya (8) was 
.on all fours with the present case. It did 
not proceed specially on the terms of the 
lease in that case. It lays down a pro- 
position of ^general application. Besides 
the terms of the lease in tliis case are very 
similar to those in Bijoy Chand Mohatab 
V. Sarat Chandra Adhya (8). The cases 
on sec. 12 of the Bengal Tenancy Act 
make a distinct departure from English 
law. Permanent tenancy is unknown in 
English law. Tliat may well he the 
reason why the cases have laid down 
broadly that upon transfer by the lessee 
of a permanent tenancy his liability for 
rent ceases. Hemendra Nath Muherji v. 
Kuniar Nath Roy (4) shows that there is 
cessation of liability even in the case of 
the original lessee and* this cuse was 
approved by the Privy Council in Sur- 
pati Roy y. Bam Narayan Milker ji (9). 
Even under English law the lessee ceases 
to be liable for the rent after the lessor 
has accepted the assignee as tenant, whe- 
ther expressly or impliedly, e.g,, by ac- 
ceptance of rent ; 18 Halsbury, p. 588, note 
{e). Moreover a mortgage which sought 
to secure damages to be caused by heirs, 
transferees or successors for all times 
would be void for remoteness. Mookerjee 
on Perpetuities, pp. 131 to 133. 

Babu Nagendra Nath Ghose in reply. — 
The terms of the lease in question in 

(4) 12 0. W. N. 478 (1908). 

(8) 29 0. L. J. 478 (1918). 

(0) LL.R.60 0»1.680 : 8. c. 28 C. W. N. 

*617 (P. 0.) (1928). 


Hemendra Naih Mukerji v. Kumar Nath 
Roy (4) created no personal obligpation. 
The rent was expressly made recoverable 
out of the leasehold land, .lust as there 
may be a mortgage without personal 
liability (conditional mortgage) so there 
may be a lease without ])ersonal liability. 
What ])ersonal liability arose in such a 
case arose from privity of estate. That is 
why the only question which was argued 
in that case was wdiether or not the release 
by some of the original lessees in favour 
of another was effective as a transfer so 
as to rid the releasors of their liability 
upon the privity of estate. The note (e) 
to ]>, 588 of 18 Halsbury says that the 
lessor ceases to he liable in debt. This 
is no more and no less than saying tliat 
he ceases to be primarily liable but be- 
comes, so to speak, a surety for the 
assignee who becomes the debtor. The 
rule of remoteness does ncffi apply to a 
mortgage to secure performance of obli- 
gations jiresently created. It applies 
only to attempts to create contingent or 
future interests w^hich may not vest 
within tile permissible duration. 

The Judgment of the Court was as 
follows : — • 

Mukerji, J.—The facts necessary to 
be stated for the ])ur]) 0 ses of this appeal 
are these : In 1309, the Plaintiff and his 
co-sliarer obtained a darpaini settlement 
of 4 as. share of three villages from the 
predecessors •of Hefencfant No. 1 and 
executed a kabuliyat in their favour 
hypothecating the said 4 as. share of the- 
3 villages as well as 7 other mouzahs as 
security for the payment of the darpaini 
rent and for the performance of obliga- 
tions and discharge of liabilities iucideii* 
tal to the darpaini. In 1312 they sold the 
said darpaini to the Defendant No. 2; 

(4) 12 0. w. N. 478 (1908). 
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and the Defendant No. 1 recognized the 
transfer and accepted rent from the De- 
fendant No. 2. In the kobala by which 
the darpatni was sold there” was a stipula- 
tion that the Defendant No. 2 would fur- 
nish security to the Defendant No. 1 or 
to the Plaintiff and his co-sharer in order 
to replace the security given by the 
Plaintiff and his co-sharer. On the De- 
fendant No. 2 failing to furnish the said 
security the Plaintiff, to whom the 7 
mouzahs in suit were subsequently 
allotted on partition between him and his 
co-sharer, instituted a salt against the 
Defendant No. 2 making the Defendant 
No. 1 pro formd Defendant, for specific 
performance, and obtained a deposit of 
security in cash ; but the Defendant No. 1 
did not accept the said security. The 
Plaintiff then instituted the present suit 
praying for a declaration that the said 7 
mouzahs were no longer subject to any 
charge. 

The Mun.sif dismissed the suit, but the 
Subordinate Judge on appeal reversed 
that decision and granted the Plaintiff a 
decree declaring that the charge no longer 
subsisted. Prom that decree the present 
appeal has been preferred by the heirs of 
the Defendant No. 1. 

The Appellants’ contention, which was 
the defence to the action, is that the 
liability of the lessee* to the lessor conti- 
nued notwithstanding the transfer, as 
based on the privity of contract between 
the parties; tbfft the lessor* had also a 
remedy against the transferee for rent 
and on the covenants running with the 
land, the transfere'e was under a liability 
based on privity of estate ; that although 
the lessor has his remedy as agO'iHst the 
transferee who is to be treated as pri- 
marily liable, the original lessee remains 
in the position of a surety and he cannot 
get rid of his liability merely by transfer. 


It is contended further that even if the 
liability to pay the rent be held to cease 
in consequence of the ti’ansfer the se- 
curity remains in force charge 

is not extinguished. 

The Bespondent urges that the lessee 
ceases to be liable for the rent as soon as 
the transfer is complete, and in any 
event if the lessor has accepted the trans- 
feree, whether expressly or impliedly, e.g., 
by acceptance of rent ; that there having 
been acceptance of rent in the present 
case the original lessee’s liability for rent 
has altogether ceased ; and that to hold 
under such circumstances that the se- 
cui'ity still remains in force would be to 
offend against the rule against perpe- 
tuities. 

NoW, there is no dispute that the (hr- 
patni is a permanent tenure governed by 
the ])rovision8 of the Bengal Tenancy 
Act, Mahammcd Ahhas Muiidal v. 
Broja Sundari Dobya (1). ITider sec. 11 
of the Bengal Tenancy Act, it is capable 
of being transferred in the same manner 
ajrd to the same extent as other immove- 
able property. Bee. 12 provides a limit 
as to the mode in which the transfer is 
to be made. As soon as the document 
by which the transfer is made is register- 
ed — and the registration is jiot to take 
jdace until a condition precedent men- 
tioned in sec. 12 is fulfilled — the transfer 
is complete. When the estate ig trans- 
ferred and the vendor ceases to have any 
estate, then if the vendor ’.s liability is a 
Tiability consequent on privity of estate, 
that liability ceases. Kristo Ballav 
Ghose V. Kristo Lall Singh (2) and 
Girish Chunder Guka v. Khagendra Nath 
Chatterjee (3). The same principle has 
been held to apply in tbb case of trans- 

A 

(1) I. L. R. IS Oal. 860 (1801). 

(2) I. li. B. 16 (U. 648 (1889). 

(8) 16 0. W.N. .64(1911). ' ' 
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fer by the original lessee, Hemendra 
Nath Mtikerji v. Kumar Nath Roy (4). 
It is clear therefore tliat after ihe trails- 
ler the Plaintiff was no longer liable for 
the rent, anfl the Defendant No. 1 was 
thenceforward to look to the Defendant 
No. 2 for the same. « 

The next queRtion is as to wliether, 
when the liability for payment of the 
rent ceased^ the security continued and 
the charg(5 remained in loice. Tlie Ap- 
pellants’ contention is that it did, and 
that though as a consc<|iiencc of the 
transfer^the transferee becaine by opera- 
tion of law the tenant of the tenure and 
the transferror ceased to he a tenant, the 
transferror was not necessarily absolved 
from the liability whicli was created by 
the contract, in support of Jliis conten- 
tion reliance has been |)lac(‘d upon a 
passage in the judgment of tlie (.’ourt in 
the case of UupcIuDtd (lliosc v, Narcn- 
dra Krishna Chose io). The passage in- 
dicates that the fact that b\ transfer tlie 
transferror ceases to be a tenant does not 
imply that he is absolved from liability 
under the terms o[ the contract between 
him and the lessor, and tfiat it is con- 
ceivable that a person may cease to be a 
tenant and yet continue liable to the 
landlord under his personal covenant. 

The Kespondent urgeKS that if it is lield 
that the security remains in force inspite 
of tile transfer, it would mean that the 
lessor would be competent to iriqiose a 
restriction on transfer of a permanent 
tenure which is transferable by li^w and 
that in that case the secairity might con- 
tinue for ever and thus offend against the 
rule against perpetuities. 

As regards the first of these objections, 
in my opinion,* it is not well-founded on 
principle. In the case of Dinabandhu 

(4) 12 ©. W. N. 478 (1908). 

• ^(6) 19 C. W. N. 112 at p. 114 fl9l4). 


Roy V. ir. 6\ Bonner jee (6), it was held 
by this Court that a transfer of a tenure 
made in terms of the provisions of the 
Bengal Tenancy Act is not binding on 
the Ifiiullord, if there h a contract be- 
tween tlie landlord and the tenant that 
the transfer shall not be valid and bind- 
ing until security to tJio satisfaction of 
the landlord has been funiished, and if 
such Rccurity has not been given ; and 
that in sucJi a case tlie original tenant is 
still liable for the rent. Cenuauent 
Ieas(‘K no doubt are transferable under 
sec. It of the Bengal Tenanev Act; hut 
a provision* in a lease of a ])ermanent 
tenure for forfeiture or re^uitry in case 
of assignment in violation of its terms 
would not 1)0 invaflid. In Kvshab Lal 
Nay Mujunidar v. Uarasit Clt. Chose (7), 
it was lield by tins (^ouri that the provi- 
sions of sec. 10 of the Transfer of Pro- 
perty Act saving conditions restraining 
alienation in leases wlieie th<s eouditious 
are for tlie benefit of the le>yfcH)r, are not 
inconsistent with the provisions of sec. 
II of the Bengal Tenancy Act, and that 
the two provisions of the two Acts arc 
not inconsistent or repugnant to each 
other blit are capable of standing to- 
gelher. It follows therefore that the 
lessor is ('ompetent to insist •on a stipula- 
tion that he would not be bound by the 
transfer unless the transferee keeps the 
security in force. The whole question 
then resoh^s itself into one as to whe- 
ther such II n intention or its contrary 
may btf gathered * from the kabuliyat. 
The learned Subordinate Judge has pro- 
ceeded upon the decision in the case of 
Bijoy Chand Mohatab v! Sarat Cliun- 
dra Adhya (S), which he treats a.* 
ail authority for the proposition that 

(6) I. L. R. 19 Cal. 774 (1892). 

(7) 12 C. L. J. 126 (1910). 

(8) 29 C. L. J. 476 (1918). 
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the liability to pay the rent having 
ceased, the charge created for pay- 
ment of rent is automatically extin- 
guished. The decision in ^that case, 
however, rested upon the terms of the 
kahuliy at on which the case was based 
and not upon any such general principle. 
The kobuliyat in that case piovided that 
so long as the lessees were not released 
from the liability to pay the rent, tin; 
lessees shall not be able to transfer in any 
manner the property mortgaged as se- 
curity for the rent. It was held in the 
caee that on the transfer being complet- 
ed the lessees’ liafcility to "iDay the rent 
ceased and therefore the security was at 
an end. 

The relevant passages in the kabuHyat 
in the present case are the following — 
We shall without objection 
provide the rent inStalinent by instal- 
ment. If we fail therein you will be en- 
titled to recover the arrears, according to 
the law which is in force, or vhich will 
be in force, from the said darpatni mehal 
and from the properties hypothecated as 
specified in Sch. (kha) or from our other 
movteable and immoveable properties 
which stand in our names or benami. To 
that neither we nor our heirs or represen- 
tatives shall have any objection at any 
time whatsoever .... If you suffer any 
damage by our acts .... then you will 
be entitled to recover the same from 
whatever moveable or immoveable pro- 
perties we or our heirs or representatives 
shall have in our own name oV benami 
and from the properties hypothecated and 
specified in Sch. {kha) apd to that neither 
We nor they shall be entitled to raise any 
objection . . If this darpatni mehal 

be sold for arrears of rent due by us or 
in execution or is transferred in any 
oljher way, our representatives shill be 
bound by all the terms of this kabu* 


liyai .... Being in ]>o8session as dar- 
patni talukdar and maintaining intact 
the boundaries and regularly paying the 
rent, with our sons, grandsons, heirs and 
representatives shall in great felicity en- 
joy and possess the darpatni interest with 
powers of gift and sale ... In case we 
do anytliing injurious to you we and oiir 
heirs and representatiyes shall be bound 
to compensate you therefor,, and in order 
to secure the said damages and for the 
j)erformance of all the stipulations of this 
kabuliyat we give as security the pro- 
perties in Sch. (klia) below owned and 
possessed by us ” 

The§e conditions created a charge on 
the 7 mouzahs for all times to come for the 
due |)ayment of the darpatni rent and the 
))erformanoe of the other obligations 
arising under the kabuliyat, and there is 
nothing in the kabuliyat wliich may go 
to indicate that the security would be ex- 
tinguished on the lessees’ liability to pay 
the rent ceasing with the transfer. That 
this was th<^ intention of the parties is 
also suggested by the term in the kobala 
by which the Plaintiff and his co-sharer 
transferred tbe darpatni to the Defendant 
No, 2 by which the latter was required to 
furnish security to the Plaintiff and his 
co-sharer or to the Defendant No. 1 in 
order to replace the original security. 
This intention is also evidenced by the 
fact of the institution of the suit for 
specific performance, the result of which 
however is not binding on the Defendant 
No. \r 

As regards the contention that a se- 
curity of this description which is to last 
for all times to come is repugnant to the 
rule against perpetuities, I am not pre- 
pared to regard the contention as well- 
founded. This rule affects only •the 
creation of a future interest in property 
and the restricting of transfer of property 
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Bent interest is created and there is vfi No. 569 OF 1921. 


transfer of an interest in property, but 
the property is merely made security for 
the payment of money. The creation of 
this charge was a part., of the considera- 
tion for the darpatni lease, and I am un- 
able to see how it could be extinguished 
merely because the lessee chose to trans- 
fer bis interest under the lease, rhe 
)X)silion therefore is this : The liability 
to pay the rent subsi.sts so long as the 
relationship of landlord and tenant exists. 
This relationship as between a landlord 
and his lessee, the permanent te/iure- 
holder, ceases on the latter transferring 
the whole of his tenure. The lease may 
create further rights and liabilities as be- 
tween the parties thereto and where it 
does, they do not cease automatically on 
the termination of the relationship. 

For these reasons T am of opinion that 
I’laintiff by merely transferring thi- (I<ir- 
paliii to tiie Defendant No. d could not 
get rid of the charge created liy Imn iirmer 
'the habuliijni, and that the mere accept- 
ance of rent by the Defendant No. 1 from 
the Defendant No. 2 has not, extinguish- 
ed the same. The Plaintiff, in my opi- 
nion, is not entitled to the declaration 

sought for by him. 

The decree of the learned Suliordinate 
Judge should he set .aside and that of the 
learned Miinsif restored and the Plain- 
tili’s suit dismissed with costs in all the 

Courts. ’ * 

Walmsley, J. — I agree. 

N. G. 


Walhslbt, J. ' 0. S. Mbah, 

Sdhrawabdt, j. Defendant, Appellant, 
1923, V. 

Heard, 14, May. Ddrga Obdbh Dotta 

Judgment, and ors.. Plaintiffs, 

22, May. Respondents. 

Application for teUing atide auction tale held 
binder Act XI of 1859 on the ground that there were 
no arrears — Omie of proofs on lehoni Hes-^Civil 
Procedure Code (Act V 0 / 1908 f r. 7 — 

Review of judgment, ttppeal from — Parties^ if can 
re-open in Appelldte Court queations dealt with hi 
the reviewing judgment though the review waa limit- 
ed to one queation only. 

The Plaintiffs applied for settdjig aside 
an auction sale held under the provisions 
of Act XI of 1859 on the ground that the 
Collector had no authority to sell the 
cfitcPte as there toerc no arrears, and fur- 
ther that the processes wire not duly 
served and there were other acts of 
fraud, I'he Inal Coutt decreed the suit 
on the ground that there were no arrears. 
On review, ihe trial Court held that there 
were arrears of revenue hut he upheld the 
Plaintiffs' allegations of fraud. On ap- 
peal by the Defendant purchaser^ the 
Appellate Court held that the review was 
limited to the one question whether there 
were arrears of revenue and the Defend- 
ant purchaser was to have proved it, and 
that he could not deal with the questions 
of fraud, etc. : 

Held — Thdt the onus was on the Plain- 
tiffs to prove that there were no arrears 
of revenue to justify* the sale. • 

Held further — That the Plaintiffs were 
protected by r. 7 of Or. 47, G* P. Code, 
and whether the order granting review 
was limited in its scope or not, it remain- 
ed open to the Plaintiffs after the second 
judgment of l^e first Court to re-open in 
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the Court of Appeal the questions of 
fraud and suppression of processes. 

This was an appeal preferred on tlu* 
10th February 1921 a^ainsf a decree of 
the District Judge of Zillah Chittagong 
(Mr. W. A. Seaton), dated the 20th 
September 1920, affirming a decree of the 
Subordinate Judge of tliat District (Babu 
Kumudini Kanto Bay), dated the 2Bh 
July 1919. 

The facts material to tins report will 
appear I’rom the judgment. 

Babus Uam (*hrn}drn Majurndar and 
Chandra Sekhar Sen lor )he Appellunl 

Bahns doijesh Chandra lUnj and Narrn- 
dra Cooniar Das for the Res]K)ndents. 

The Ji DOMCNT OF TUK ( oruT was 
follows : — 

Walmsley, J. — This appeal is prefer- 
red by the first Defendant, the purchaser 
at an auction sale held under the provi- 
sions o[ Act XI of 1859. 

Tlie estate sold was a r(‘siduaj‘> sliaic 
bearing Touzi No. 2017 of tlic (Jhittagonj^ 
Collectorate. The Blaintitfs alleged that 
there were no arrears due from the estate 
and, granted that there \\ere arrears, that 
the processes required by the Act wert^ 
not duly served. 

The first Court decreed the suit irj 
February 1918 on the ground that there 
was no arrear of revenue on account of 
which the sale could be held. The pur- 
nlmser then prefeiTed an application for 
review' of judgment, and this was allow- 
ed on April 1918. Both sides adduced 
additional evidence, and then the learned 
Subordinate Judge held that there were 
arrears for which the estate could be sold, 
but that there was collusion between the 
Appellant and one of Plaintiffs’ co- 
sharers, and consequently he directed the 
Appellant to reconvey the pmplirty to the 


Then the Defendant purchaser prefer- 
red an appeal and on his behalf it was 
urged before the Appellate Court that the 
order allowing a review of judgment 
limited to the question whether as a fact 
there were arrears of revenue on account 
of w^hich the estate could be solcl. The 
learned Judge accepted this argument and 
confined his attention to that question. 
He then dealt with the , evidence about 
the lasts and alx)ut the entries in the 
Toiizi Department's ledgers, and lie 
agreed with tlie view’ taken in tiie second 
judgment of the first Com’i that the 
Ik)us hist, if urijiaid, became “ arrears 
withni tlui meaning of sec. 2 of the Act 
and that if such arrears remained unpaid 
on J'ebruarv 1925, the^ latest date for 
payment^, ns H:xed under sec. 3, there 
could be a valid sale ; but he held that it 
was for the auction-])uivbaser to jjrove 
that there w'cro arreai’s, rtuI that he had 
|)rodu(‘cd no evidence to that effect. 
Consequently he dismissed the appeal. 

Tt will he convenient to deal first with 
the main ground on which the purchaser 
attacks the Judge’s decision. It is thisT 
that the learned Judge was wrong in 
laying ui)oi> the purchaser the burden of 
proving that there were arrears of reve- 
nue, instead of requiring the Plaintiffs to 
prove that there were no arrears. Tt is 
conceded for the Respondents that the 
authorities quoted by the Judge do not 
bear out his view, but the learned 
pleader for the Respondents says that the 
view is correct. Among other things he 
said it was a matter within the special 
knowledge of the purchaser. That argu- 
ment appears unsound ; if anybody has 
special knowledge it must be the late 
owners. The questi^in, hpwever^ does 
not turn upon special knowledge, but on 
the ordinary rule that a Plaintiff mart 
make out a case. U Plaintiffs wniit 
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the Court to hold that the Collectoi' had 
no authority to put the inacijinei-y of Abt 
XI into force after 'iSth February, they 
must make out prinid facie case to that 
effect, and they must do so by showing 
that actually there were no arrears un- 
paid on 25th Pebruai^. ?f that were the 
only question it might be possible for us 
to treat the statements made in the plaint 
as admissions’ tlmt arrears were left out- 
standing. Another aspect of the case, 
however, has been put before us. The 
result of the review has l)een that the 
other arguments advanced In’ the Plain- 
tiffs have never been eonsideied by the 
Appellate C'ourt. Their case was that 
there had been fraud in the matter of 
service of processes, and fraud in the 
failure of their co-sharers, acting *in con- 
nivance with the purchaser, to deposit 
money given to them by the l^laintiffs for 
deposit in the Collector's office. The 
learned Judge held, that he could not deal 
with these questions, because tlie order 
granting review of judgment was con- 
fined to the question whether tliere were 
arrears, and he took Miis view , although 
the Judge of the first Court had again 
dealt with all questions. ' 

This is very unsatisfactory. The 
Plaintiffs appealed to the District Judge 
against the order granting review of 
judgment, but it was held that no appeal 
lay. It is said that they appealed to this 
Court but whether it was an appeal or an 
application under sec. 115, Code of Civil 
Procedure, they were unsiiccessPul. 
Does it follow that the Plaintiffs are un- 
able to put before the Appellate Court 
the argument that the first Court was 
wrong in holding that notices were 
duly seized, tind tlfat the Defendant was 
not a party to any fraud? It appears to 
me that the Plaintiffs are protected by 
n 7 of Or; 47^ and that whether the order 


granting review Of judgment was limit- 
ed in its scope or not, it remained open to 
• the Plaintiffs iifiei' the second judgment 
of the first Court to re-open in the Court 
of appeal the questions of fraud and 
suppression of processes. 

It is very desirable, now that the liti- 
gation has lasted so long, that all the 
matters in controversy should be threshed 
out. 

The order that T think we should 
make is this : The jufigrnent and decree 
of the lowTr Appellate Court are set aside, 
and the appeal will he rp;lieard ; the pur- 
chaser will he the Appellant as he has 
been throughout : the ouestion whether 
there were arrears outstanding on 25th 
February will be dealt witli on the foot- 
ing that the burden of proof lies on the 
Plaintiffs to prove that there were no 
arrears : the llespondents will be entitled 
to support the decree passed in their 
favour by the first Court by showing that 
the processes were not j)ro}>erly served, 
or that on account of fraud or irregularity 
the sale cannot he allowed to stand. 

The costs of this bearing wall abide the 
result. 

SuiiRAWARDY, J. — I agree. 

J. N. R. Appeal allowed: 

Appeal remanded. 


[CIVIL APPELLATB JUBISDICTION. 
Appfal from Original Decree 
' No. 172 OF 1923. 

Rambrhwab Marwak;^ 
Plaintiff, Appellant, 

V, 

tJpBNDRANAIH D S 
Sarrar, Deft'udant, 
Respondent. 

Contract Act (IX of 187^), sec ^S^Agreement to 
stifie mminal prosecutiem^ Elements necesmrg to 
he proved to vitiate contract-^ Bond executed in 
consideration of non compomdable criminal case 

130 « 


Greaves, J. 

J* 
1925, 
30, April 
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heinff withdrawn — ContratA Act (IX of lS7^)t secs. 
15af}dl6 Coercion, what is— Unditfi influence, if 
necessaril'jf to be inferred from the relation oi 
creditor and debtor. 

Where in a suit for the recovery oj 
money due on a bond the defence was 
the bond was not executed by the Defen- 
dant out of his own free will but was cd- 
iorted from him by the pressure of n 
criminal cose of criminal breach of trust 
which was withdrawn in consideration oj 
the execution of the bond: 

Held — That in order to show that the 
object of the agreement was to stifle the 
criminal pros edition it was necessary to 
prove that there was an agreement be- 
tween the parties, express or implied, the 
consideration for which was to take the 
administration of the law out of the 
hands of the Judges and to put it into the 
hands of a private individual to deter- 
mine what was to be done in the particular 
case and that the contracting parties 
should enter into a bargain to that effect. 

That for the* defence to prevail it 
was necessary to show that there 
was really a criminal case in res- 
pect of a non-compoundable offence pend- 
ing at the time when the agreement was 
entered into and that one of the objects for 
which the agreement was entered into 
was to stifle the prosecution in that case. 

That so long as there was no agreement 
not to prosecute, there was nothing to pre- 
vent a creditor from taking a' security for 
payment of his debt, even if \he debtor 
was induced id give the security by a 
threat of crinUnal proceedings. 

That the finding that the Defendant 
was threhtened by t%e Plaintiff's brother 
that the criminal case would not be wUh- 
drawn if (he bond was not executed was 
not sufficient to bring the casis within 
sec. 15 of the Contract Act whibh defines 
fioerciom 


That as regards undue influence the re* 
lation between a debtor and a creditor is 
not necessarily one in which the former 
is to be taken as being situated in such a 
position that his will is bound to be 
dominated by the latter. 

This was an Appeal preferred on the 
13th July 1923 against the decree of the 
Subordinate Judge, 2nd Court of Zillab 
Hughly (Babu Atiil (-handra Banorji), 
dated the 12th May 1923. 

The facts of the ease will appear froru 
the judgment. 

Babus Baranashibashi Mukerjee and 
Gopendra Krishna Banerjee for the Ap- 
pellant. 

Mr, Aniarendra Nath Bose and Bahu 
Hiralal Chakravariy (for Babu Suresh 
Chandra Mukherjee) for the Eespondent. 

The Judgment op the Court was as 
follows : — 

Mukerji, J. — This apj>eal arises out of 
a suit instituted by the Daintiff for re- 
covery of a sum of Rs. 7,662-8 annas due 
on an instaluiejit bond executed by tbe^ 
Defendant on the, 13th May 1899 in 
favour of the Plaintiff and his deceased 
brother Ram Kumar Marwari. The suit 
has been dismissed by the learned Sub- 
ordinate Judge and the Plaintiff has, 
thereupon, preferred this appeal. The 
execution of the bond was not denied by 
the Defendant in his written statement but 
several objections were taken by him as 
to "why the Plaintiff should not be grant- 
ed, a decree on the bond. Ajiart from the 
objections of a formal nature; the first 
objection was that the bond was not exe- 
cuted by the Defendant out of his free 
will; the second objection was that the 
sum of Es. 18,()51 that w^s mantirap^ 
in the bond as being the 
which the* Defendant had been 
liable , on adjustment of 
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really due to the Plaintiff as the accounts 
had ndt been properly adjusted ; and the 
third objection was that the* bond had 
been executed by the Defendant at a time 
when there was* a case of a criminal 
breach of trust pending against him at 
the instance of the Plaintiff and the bond 
was executed, because it was stipulated 
that if it was executed llie criiiiinal case 
would be withdrawn. The^e objections 
were substantially dealt with by three of 
the issues that were framed in the suit, 
namely, Issues Nos. 6, 7 and 8. The 
learned Judge in his judgment has taken 
up all these issues together. Ho has 
found that there was no proper axljnst- 
ment of accounts. He has also found 
that the Plaintiff and his brother took tlu5 
law into their own luinds ajul forced the 
Uefer^dant to execute the bond and that 
the Defendant executed tiie bond under 
pressure of a criminal r)rosecutiou. In 
dealing with the case as he lias done it 
seems to me that the learned Judge has 
not kept in view the distinction between 
the different lines of defence upon which 
the Defendant relied for tlie ])urpose of 
avoiding the liability ’under tho bond. 1 
propose to deal with these defences 
separately. 

Taking the lapt one first, namely, as 
to whether the bond was executed for a 
consideration or object whicli' was un- 
lawful, that is to say, as having been 
entered into with a view to stifle a crimi- 
nal prosecution and so, as being opppsed 
to jJUblic policy, it appears to me that 
the facts that are necessary to be estab- 
lished in order to bring the case under 
sec. 28 of the Indian Contract Act have 
not b^n established in the^ present case. 
The Defendant has not produced any of 
Ip ^^ers Velatin^ to the said criminal 
An application was filed on his 
behalf ^asking for time in order to enable 


him to file copies of the proceeding in 
that case, and time was granted to him 
for that purpose. Thereafter, nothing 
further was done and all that appears 
upon the recdi’d with regard to this 
matter is the oral evidence of the Defen-* 
dant himself w^hich is to the effect that 
Ram Kumar, the Plaintiff’s brother, and 
one Brilai instituted a case against him 
tor criminal breach of trust and warrant 
of arrest was issued against him and that 
he, therefore, executed tbe bond in order 
to get rid of the criminal case. He says 
further that as he executed the bond the 
cnminaJ case # w^as withdrawn. He ad- 
mits in cross-examination that receiv- 
ed no suiumons in connection with the 
criminal case and also that no warrant of 
arrest was served upon him but that 
there was a search for his khatab' in the 
house in which he lived. This is all the 
evidence on the side of *the Defendant* 
On the other hand, the wi^tness examined 
on behalf of the I Main tiff yjroved that 
Kam Kumar did not institute the crimi* 
nal case. This witness however was 
not m a position to say wdiether any ol 
the other partners instituted the case. 
Now in order to show that the object of 
the agreement was to stifle the criminal 
prosecution it is necessary to prove that 
there was an agreement between the 
I>arties, express or implied, the consi- 
deration for w^hidh was to take the ad- 
ministration of the law out of tbe hands 
of the Judges and to put it into the 
hands of private iadividual to deter- 
mine what is to be done in the particular 
ca..e, and tbal the contracting parties 
should enter into a liargain to that effect. 
This is wdial was laid down in the lad- 
ing case of Collirtb v. Blantcm (1) and 
other cases, amongst which reference may 

(l) [1767] 1 Sm, L. 0. lltU Kd, 309*^ 
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and Williams v. Bayley (3). On the 
particular facts of the case before us it 
will have to be shown that there was 
really a criminal case in respect of a non- 
compoundable offence pending at the time 
when this agreement was entered into 
and it will also have to be shown that 
one of the objects for which this agree- 
ment was entered into was to stifle the 
prosecution in that case. It cannot be 
said that these facts have been estab- 
lished in the present case. As is well- 
known the same transactions may give 
rise to a civil as well as a criminal liability 
and an agreement to settle a dispute 
amicably will not be invalid unless the 
object of the agreement is to stifle a cri- 
minal i^rosecution. This^ rule enunciated 
in the cases to which I have referred has 
been adoi)ted in our Courts as well. See 
Rat Charan Purhadt v. Amrita Lai Gain (4). 

Then as to the question whether the 
document was executed by the Defendant 
out of his own free will. In this connec- 
tion reference must be made to the pro- 
visions of sec. 14 and also, upon the facts 
of the present case, to secs. 15 and 16 of 
the Indian Contract Act, because the 
consent in the present case is said to have 
been vitiated by coercion and undue in- 
fluence. The learned Judge has found 
that the Defendant had been forced and 
coerced to execute the' bond. He has 
come to this conclusion upon the evidence 
that was before him to the effect 
that the Defendant was threatened by the 
Plaintiff s brother that the criminal case 
which had already been instituted against 
him would not be* withdrawn. Now 
these facts, even if established, would not 
bring the Qp-se within sec. 15 of the Con- 

(2) 9 Q. B. 371 Exch. (1844). 

C^) 118S6] L. B. I H. L. 200. 

(4i 11 C. L J 131 (1909). 


regards^ undue influence the contract 
wolild be vitiated if it«bas been induced 
*by undue influence where the relations 
subsisting between the parties are such 
that one of the parties is in a position to 
dominate the will of the other and uses 
that position to ^obtain an unfair advan- 
tage over the other. The relation be- 
tween a debtor and a creditor is not 
necessarily one in which the former is to 
be taken as being situated in such a posi- 
tion that his wdll is bound to be domi- 
nated by the latter. It is however 
urged that there are facts from which this 
domination of the will may be justly 
presumed. We have been referred to 
certain circumstances for the purpose of 
coming to the conclusion that the case 
comes within sub-sec. (3) to sec. 16 of 
the Contract Act. These circumstances 
are that although the Defendant was only 
a partner to the extent of Jrd share in 
the business, yet by the bond he acknow- 
ledged a liability to the extent of 
Ks. 18, OW or Fis. 19,000, which, it is 
stated, is much in excess of the amount 
for which he was -really liable. It has 
also been stated that the stipulation in 
the bond lot payment of interest on de- 
fault of payment of any of the instal- 
ments as well as other stipulation with 
regard to^ stock-in-trade show that the 
transaction was an unconscionable one. 
As 1 have already stated the Defendant 
himself was examined in the case ; but in 
Uls examination-in-chief 1 dp not - find 
that he made the least attempt to make 
out a case of undue influence at all. ]n 
cross-examination he. states that at the 
time when the bond was executed the 
matter was settled by one Devendra Nath 
Ghose, who is appareiftly an*‘indepeiid^t 
man and coal merchant and also By, his 
o\in eldest brother, one rrem Chand Sm- 
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kar. The terms of the bond may be con- 
sidered to be stringent but there is no 
reason to suppose that the bargain was 
an unconscionable one. I am, therefort^, 
of opinion thft it has not l)eeii proved 
that there was any undue influence in 
consequence of which the Defendant wa^ 
made to execute this IkdtuI. So long as 
there is no agreement not to pi*osecuh\ 
and as I have said there arc no materials 
ill this case upon which it may be held 
that there was siicli an agreement, there 
is nothing to prevent a creditor from 
taking a security for the payment of his 
debt, even if the debtor is induced to give 
the security by a threat of criminal pi'o- 
ceediiigs : Flower v. Sadler (5) and Jai 
Kumar v. Gauri Nath (6). 

The argument advanced before us to 
the effect that there was no proper ad- 
justment of liabilities does not commend 
itself to me inasmuch as 1 am unable to 
find that there was eithcj- coercion or un- 
due influence or want of free consent for 
any other reason, which may be taken to 
have vitiated the transaction. Unless 
the iKind can be impugned on that ground 
tlie admission made by the, Defendant 
himself as to his liabilities must be taken 
to he binding on him. ' 

Dor these reasons, ] am of opinion that 
the judgment of the learned Riibordinate 
Judge cannot be supixirted^and that it 
should be set aside and that a decree 
should be entered in favour of the Plain- 
tiff for a sum of lis. 7,662-8 annas with 
interest pending the suit at the rate of 
six per cent, per annum. ‘ * 

The Plaintiff- Appellant will be en- 
titled to his costs in this Court and in the 
Court below. 

Greaves, J. — I agree. 

^ S. C. M. 

•I 

l6) 10 Q. B. D r,72 C. A (lf<82). 

(6) I. r.. K. 28 All. T«8 oyooi. 


[CIVIL REVISIONAL JURISOICTIOM.] 

Rev. No. 7d3 of 1923. 

Kamal M&ndalini, 
SoUBAWARDT, J. Petitiooer, 

Page, J. ’ t>. 

1924, Paramasucb Chakra- 

4, January. BDiTT, Opposite 

Party. 

Suit, tuaintaiiMbilili/ of — Amount of oxpmKt ' 
which a Criminal Court dirccU a oomplmnant to 
pay to it witness^ ij may he recovered by mi— 
Criminal Procedure Code (Act V of 1898)^ secs. 
5Ji4^ 547 , if apply, 

A suit lies for the reeovery of money 
which the Criminal Court directs the com- 
phiinani lo pay to a witness called by him 
for expenses incurred by him. 

The power to order payment of ex- 
penscs to a icitness is vested in the Crimi- 
nal Courts not by any provision in the 
Code of Criminal Procedure, but under the 
general rules of the High Count. There 
is no other wuif of rceov^oring the amount 
than by a suit. 

This was a Rule granted on the 29th 
June 1923 against the judgment of the 
Munsif of Bolepur (Dabu Aditya Ch. 
].)utt), dated the 27th March 1923. 

'rhe facts of the i^ase will appear from 
the judgment. 

Babu Mohes Chandra lianprjcc for the 
I Vtitioner. 

Babu Surendra Nath Ghosal for the 
Opposite Party.* 

The Judgment of the Court was as 
follows • 

SuiiRAW^ARDV, J. — This Rule arises out 
of a suit brought by tlie Plaintiff for re- 
covery of a certain amount ‘due to him 
on account of the diet expenses allowed 
to him by the Criminal Cdurt in a case 
in which the Defendant was the oom- 
plaiiianl and the Plaintiff was cited as a 
witness on his belialf. The Munsif of 



1034 Tfife CAIiCtJUl’A WBEKLt NOl^B. tVoi,. XXtX. 

KAMAL MANDALINI V, PAEAMASUKH CHAKBABUTTy. 


Bolepur exercising Small Cause Court 
jurisdiction decreed the suit. 

An objection is taken before us that 
the Small Cause Court Judge had no juris- 
diction to take cognizance of the suit 
under the Provincial Small Cause Courts 
Act and it is based mainly on sec. 547, 
Cr. P. (\ The facts are as follows: — 
The Plaintiff was cited as a witness on 
behalf of the Defendant in a certain crimi- 
nal case in which the Defendant was the 
complainant. The Plaintiff applied to 
the Court that he might be allowed the 
amount incurred by him as expenses for 
attending the Court on behalf of the com- 
plainant. On that * petition the learned 
Sub-Divisional Officer passed the follow- 
ing order : “ Complainant to pay.” The 
sum allowed was Ks. 16-10-6. On the 
date on which the above order was pass- 
ed the complainant paid Rs. 5. The 
Plaintiff has now sued for tlie balance of 
Rs. 11-10-6. 

It is argued on behalf of the Petitioiiei' 
that the only remedy open to the Plani- 
tiff was to request the (Criminal Court 
under sec. 547, Cr. P. C., to recover this 
amount as if it w^as a fine. In my judg- 
ment, that section does not apply. It 
provides that any money (other than a 
fine) payable by virtue of any order made 
under the Code shall be recover- 

able as if it were a fine. The learned vakil 
for the Petitioner has failed to point out 
any provision in the Code under whicli 
this order of payment of diet money to 
a witness on the side of the pyxisecutiqp 
was made. He has fallen back upon sec. 
544, Cr. P. C. and* contends that, the 
order might have been' made under that 
section. But that section deals with an 
altogether different state of things. It 
empowers the Court to order that ihe ex- 
penses of the complainant and his wit- 
nes^B should be paid by the Government 


under circumstances that may be consi- 
dered proper by the Court. It does ‘ not 
empower the Court trying a complaint 
to order payment of diet money of a wit- 
ness produced before it b\ the parties. 
That power is vested in the Court under 
the general rules of the High Court. It 
therefore dear tbnt the money in suit 
Is recoverabfe by the riaintifl’ and that 
a suit may be brought for that amount 
unless the Petitioner shows any authority 
to the contrary which he has failed to do. 
It is not contended that it offends any 
rule of public }X)licy nor is it shown how 
the C'ivil (’ourt loses its ordinary jurisdic- 
tion to entertain a suit for recovery of 
money ))ayable by the Defendant and 
which cannot be recoveied in any other 
way Sonie light upon tins matter 
may be ol)tained from the decision of tJiis* 
Court in the case of Ncniai (%iindra Ghose 
\, Ajahar Chowdhury (]). I do not 
think that there is any substance in this 
Rule. It must accordingly be discharg- 
ed with costs. Wo assess the hearing fee 
at one gold mohur. 

Pagb, J. — I agree. I do not think it 
uecessaiy in this case to go the length of 
laying down any general proj:>osition of 
law as to the. alleged right of a witness 
ill a criminal case to obtain travelling ex- 
penses from the complainant because in 
this case it is )ierfectly clear from the 
judgment that the complainant, who is 
now^ the Defendant, arranged with the 
Plaintiff that the Plaintiff should give evi- 
dence in the suit. Pursuaeft to that 
agreement the Plaintiff attended the 
Court and a certain order was made by 
the CJourt that the complainant should 
pay to the Plaintiff a certain sum. A part 
of that sum was immediately paid but the 
rest has not been paid. In these 
stances I, speaking for myself^ without de- 
(1) 8 0. w. 178 0808). 
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oiding any que8ti<to of law of a general 
nature, in the circumstances of this case, 
think that there is no substance in the 
application. The Buie is therefore dis- 
charged. 

S. C. M. 

[CRmiNAL BEVISIONAL JURISDICTION.] 

App. No. 2^0 of 1925 

, AND 

Rev. No. 4 of 1925. 

SiNDKiBON, 0. J. 

Panton, J. 

19^5, * CuANDUA Kumar Sen 

Heard, 27 and v. 

28, May. Sm. Mathuriya Okbya. 
Judgment, 

28, May. 

Criminal Procedure Code (Act Fit)/ 1898)^ sec. 
476B Order hif Subordinate Judge refusing to 
make a comjJaint-- Appeal to District Judge — 
Limitation-^Limiiation Act (IX of 1908)^ Art. 194, 

Under sec. 476B any person tohose 
application for the rfinkiny of a complaint 
under sec. 476 'has been rejected or 
against whom such a complaint has been 
made may appeal to the superior Court 
mentioned in the section and under Art. 
154 of the Limitation Act, the period of 
limitation for filing such appeal tvhen 
the Appellate Court is not ihe High 
t'Ourt is thirty days. 

An order under sec. 47GB made in an 
appeal filed out of lime was set aside by 
the High Court. 

This was an appeal against an order 
of tbe District Judge of Chittagong (Mr. 
J. W. Nelson), dated the 31st January 
1925, directing criminal proceedings to be 
instituted against the Appellant. A rule 
was also issued in connection with the 
said order^ * 

1^6 facts of the case will appear from 

the judgment. 

Mems, N. K, Bo$e^ Probodh Kumar 


Das and Chandra Sekhar Sen for tlie 
Apjiellant and Petitioner. 

Mr. Paresh Chandra Sen for the 
Opposite Party. 

Mr. Khundkar^ Deputy Legal liemem- 
brancer, for the Crown. 

The JlTDOMKNT OF THE COURT WES aS 
follows : — 

Sanderson, C. J. — Tliia is a Rule 
obtained on behalf of ('handra Kumar Sen 
on the 23rd of April 1925, calling upon 
the District Magistrate and the ()pi^>iite 
Party to slio^w cause wliy the order (;om- 
plained of should not be set aside or hucIi 
otlier order passed in tlio matter as to this 
Court might seem fit and proper. 

The order complained of was made by 
the learned District Judge of Cnittagong 
on the 31st of January J925, whereby the 
learned Judjje directed tliat criminal 
proceedings should he jnstituted against 
Chandra Kumar Ken and Hijoy Singh 
IJazari for offences under secs. 209 and 
406 of the Jndian IVnal ( ode and for 
abetment of these offences. 

This Rule deals with the case of Chan- 
dra Kumar Sen only. 

I think it is necessary to mention cer- 
tain dates. It appears tliat an applica- 
tion was made to the learned Subordinate 
Judge for filing a comiilainl against the 
Pctitioiie]’ Chandra Kumar Sen. That 
application was dis]josed of on the Isl of 
October 1923. By that time the amend- 
ment of the Criiiiin,al Procedure Code 
created by the Act of 1923 had come 
into force and the learned Subordinate 
Judge declined td make complaint 
under sec. 476 of the Code of Criminal 
Procedure as amended. ^ 

There waa an appeal to the District 
Judge by the complainant. That, was 
filed on the 7th of August 1924. . It was 
not disposed of until the of Janu- 
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ary 1925 by the learned District Judge, niid, wee. ITOA confers certain powers 


when, as I have already stated, the ap* 
peal was allowed, and the learned Judge 
decided that criminal proceedings should 
be instituted against Chandra Kumar 
Sen for the offences which T have already 
mentioned. 

The point upon which the learned Ad- 
vocate, who appeared for ttie l^etitioner, 
relied was that the a])peal to the learned 
Judge was out of time and the learned 
Judge had no jurisdiction to entertain 
the appeal and to make the order. This 
point was taken before tlie laarned Judge 
apparently, for l^e said as follows “ Ft 
is urged in his (*as(^ ” (that is, the case of 
Chandra Kumar Sen) “ tliat the appeal 
is barred by time as the Subordinate 
Judge passed orders on the 1st of Octo- 
ber 1923 that he would not proceed 
against Ilesponclents Nos. 2 and 3. I do 
not think that I am bound by any rule 
of limitation in a case of this kind. 
When an ofTence* in connection with the 
administration of civil ju.stice comes to 
the notice of the District Judge it is open 
to him to lodge a complaint in the Crimi- 
nal Courts although a subordinate Civil 
Court may not have thought it necessary 
to take action.'’ The learned Judge 
then proceeded to say that the case was 
of such gravity that he would be failing 
in his duty if he did not Institute a com- 
plaint. 

With much respect to the learned 
Judge I am of opinion that the provisions 
of the material sections do not support 
the conclusion at which he arrived. 

Sec. 476 of the Code* of- Criminal Pro- 
cedure deals with the procedure, which 
is to be adopted in cases referred to in 
sec. 195, sub-sec. (1), cl. (b) or cl. (c), 
by a Court, with regard to offences which 
appear to have been committled ill or in 
J^iation to a proceeding in tbet bouti : 


upon a superior Court where the subordi- 
nate Court has omitted to take action. 
It is desirable to refer to ,the terms of 
the section, which are as follows : — 

476A. ‘‘ The power conferred on Ci'^il, 
Eevenue and Criminal Courts by sec. 476, 
sub-sec. (1), may be exercised in respect of 
any offence referred to therein and alleg- 
ed to Itave been committed in or in rela- 
tion to any proceeding in any such Court, 
by the Court to which such former Court 
is subordinate within the t^eaniqg of sec. 
J95, sub-sec. (-7), in any case in which 
such former Court hrfs neither made ii 
complaint under sec. 476 in respect of 
.such offence nor rejected an application 
for tile making of such complaint ; and, 
where the ‘superior Court makes sucii 
complaint, the provision of sec. 476 shall 
apply accordingly.” 

In my judgment that section does not 
apply to this case, because there was an 
.‘ipplication made to the learned Subordi- 
nate Judge, and the learned Subordinate 
.Judge rejected the application for the 
making of the complaint. 

The next sec. 476B gives certain 
rights of appeal not only to the person 
against whom .a complaint has been 
directed but also to the person whose 
application Cor a complaint has been re- 
jected. The words of the section are 
as follows : — 476B, ‘‘Any person on 
whose application any Civil, Be venue or 
Criminal Court has refused to • make a 
complaint under sec. 476 or sec. 476A 
or against whom such a complaint has 
been made, may appeal lo the Court to 
which such former Court is subordinate 
within the meaning of sec. 196, sub-sec. 
(3) and the superior Coflrt n&y theK- 
upon, after notice to the partiea coi^rn- 
ed, direct thp withdrawal- .of the com- 
plaint or ae tile ease may be« itself make 
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the complaint which the subordinate 
Court might have made under sec. 476i 
and if it makes such complaint the prOf 
visions of that section shall apply accord* 
ingly.” 

Therefore, it appears to me that the 
scheme of the sections i^ that, if the sub* 
ordinate Court has neither made a com* 
plaint under sec. 476 nor rejected an ap- 
plication for the making of a complaint, 
then the superior Court may take action 
and make a complaint. But where, as 
in this case, the subordinate Court has 
rejected the application for the making of 
such complaint, then the procedure, 
which is contemplated by the Code, is 
by way of an appeal to the superior 
Court. 

This matter came before the, learned 
District Judge by way of appeal, and in 
view of the above-mentioned sections, 
the learned District Judge, in my judg- 
ment, should have considered whether 
the appeal was filed within the time 
specified. 

The article in the Limitation Act 
which applies to this^ matter is Art. 154, 
and the material section of the Act 's 
sec. 3 which provides that subject to 
the provisions contained in secs. 4 to 25 
(inclusive) every suit instituted, appe^ 
preferred, and application made, after 
the period of limitation prescribed there- 
for by the first schedule shall be dis- 
missed, although limitation has not been 
set up as a defence. 

Under A*rt. 154, the period of linjita- 
tion for an appeal under the Code of 
Criminal Procedure, 1898, to any Court 
other than a High Court,” is ” thirty 
.days ” and the time from which 
period begins to rijp is “ the date of the 
, sente jjee or order appealed from. ' ’ 

It is therefore, clear that, as the order 
appealed from was made on the Ist of 


October 1923 and the appeal was not filed 
till the 7th of August 1924, the appeal 
was out of time. 

This rule therefore must be made abso- 
lute, and the order of the learned District 
Judge of the 31st January 1926, directing 
criminal proceedings to be instituted 
against Chandra Kumar Sen must be set 
aside. 

No order need be made as regards the 
appeal (No. 210 of 1925) in connection 
with the same matter. 

Panton, J. — I agree. 

S. 0. M. 

• r *■ 

PRIVY COUNCIL. 

[Appeal from Ali ahabad.] 

Loan A'lKiNtON. 

Loud Oabson. Md(T. Bbaowani 

Sia JoDN Eoas, Kunwab and anr., 

1925, Appellants, 

Heard, 2, 3 and v. 

6, April. MbBAN SiNGB and 

Judgment, ors., Respondents. 

7, May. J 

Hindu law— Mitakikara joint family— Pretnmp- 
tion of jointness— Separation to be proved— Entriee 
in village and revenue papers defining shares, effett 
(if— Act XIX, X.- )K. P., of ms, efect of— Widow 
of coparcener allowed to hold property by way of 
maintenance, if proves separaXLn— Dealing by her 
contrary to agreement, if creates title by presorip- 
(ion. 

It is wcll-cstabjishcd law that those 
who allege that the mevtbers of a joint 
flindu familjf had separated must prove, 
unless it is admitted, that there was d 
separation ^at some material time. The 
presumption until the contrary is proved, 
is that the family continues joint. 

/i mere definition of shares in revenue 
and village papers, unless it was proved 
that such definition of shares was with a 
view to a then partition, would not, by 
itself, be conclusive evidence even that an 
actual partition was then intended. It 

131 
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by itself affords a very slight indication 
of an actual separation and is insufficient 
to prove, contrary to the presumption of 
law, that the family to which the entries 
refer had separated. 

The North-Western Provinces Land- 
Revenue Act, XIX of 1873, did not make 
the definition of shares of co-sharers in 
the settlement khewat prepared in 1873 
conclusive of a separation , 

Nageshab Bakhsh Singh v. Ganesha 
(1), Bhagoji V. Bapuji (-2) and Gajendap. 
Singh v. Sardab Singh (i) referred to. 

The presumption was not rebutted in 
•this case by proof of an agreement or 
compromise by which the widow of a pro- 
minent member of the joint family was 
allowed to possess and enjoy joint family 
properties for her life by way of main- 
tenance. 

The widow could not acquire title to 
the properties by prescription, whether 
she acted in accordance with the com- 
promise or contrary to it- 

This was an appeal (No. 94 of 1923) 
from a decree, dated the 18th March 1920. 
of the High Court at Allahabad, which 
reversed a decree, dated the 30th Novem- 
ber 1916, pf the Court of the Subordinate 
Judge of Cawnpore. 

The parties were Hindus governed by 
the Mitakshara and were descended from 
a common ancestor, Padum Singh, who on 
his death left two sons Hira Singh and 
Madho Singh. The Appellants were in 
the line of the latter and the Respondents 
(Plaintiffs) in that of the former. 

The question for determination was 
whether the Appellant Musammat Bhag- 
wani KunSfar’s father Gulab S^gh .was 
joint or separate from the Pla^tiffs. gt 

the time of his death, 

• ‘ (I) L. B. 4/1 1, A. 67 (leifl). 4 

tt) I. h, B. la Bom. 76 flBSS). 
m 1. L. B. 18 AH. 176 (1806). 


The Subordinate Judge found against 
the question of jointness and dismissed 
the suit but that finding was reversed by 
the High Court who held that the Plain- 
tiffs tvere entitled to possession by right 
of survivorship. 

The facts are fully dealt with in the 
judgment of the Judicial Committee. 

Messrs. DeGrvyther, K. _C. and Parikh 
for the Appellants. 

Sir George Lowndes, K. C. and Mr. 
Wallach for the Resjjondents. 

The arguments were mainl^^ directed 
to the evidence. 

The following authorities were referred 
to in addition to those mentioned in the 
judgment, 

KhunnS Lai v. Gobind Krishna Naraitt 
(!>) and Obhoy Churn Chose v. Gobind 
Ch. Dey (6). 

Their Lordships’ Judgment was deli- 
vered by 

Sir John Edge.— This is an appeal by 
Defendants from a decree, dated the 18th 
March 1920, of the High Court at Allaha- 
bad, which reversed a decree, dated the 
30th November 1916, of the Subordinate 
J udge of Cawnpore , by which the suit bad 
been dismissed. 

The suiji in w'hich this appeal has 
arisen is a suit in which the I^aintiffs 
claimed a decree for the proprietary pos- 
session of an eight-anna share in each of 
the villages of Auria (Auria, Tikra) and 
Anrangpliir Gahdewa and certaiin frac- 
tional shares in four other zamindi^y 
villages in the Cawgpoi^ District ty dis- 
possession of the Defendants, who WBib 
in' possession and denied the title of the 
plaintiffs. The Suberdinate Jud^ dfa* 
missed the suit ; the High Court oh' ap^ 

iJSlj ^4. It. 8S 1. s ♦. Iff, iff, fftB 

1. L. a. 9 0>l. 2^.(1886). „ 
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gave the Plaintiffs tlie decree for the pos- ciently show how the parties were related, 
session which they* claimed. The parties but their Lordships do not know which of 
■were Hindus of the Thakur Gaur *caste the brothers Madho Singh and Hira 
and were subject to the law of the Mitak- Singh, or of tlie brothers Diwan Singh 
shara. The following |iedigree will suffi- and Bahadur Singh, was the elder: — 

* Fadtim S ogh. 


Madho BIngb (died 1667). 
Galab Singh 

(died 2Dd December 16^0)" 
Kanohan Run war 
(dlei 8th March 1P14;. 

BhAgwani Rnnirar, Defl. = 
•Togannath Singh, Deft, 
(died pending tlie suit). 

Sheorokh im Singh, Deft. 


liira Slng^ (died 1802). 



Harnam Singh, Hargobhid Singh, Jalchanil Slnah. 
Plaintiff. Plaintiff. Plaintiff. 


The suit was brouglit on the 12th Nov- 
ember 1914, in tlie Court of tlie Subordi- 
nate Judge of Cawnj3ore after the death 
of Musammat Kanchan Kuriwar. When 
the suit was brought Baliadur Singh was 
about 80 years of age and Niwaz Singh 
was about 70 years of age. As Diwan 
Singh was not a ])ariy to the suit, al- 
though his son l^anchain Singli was a 
Plaintiff, their Jjordships have assumed 
that Diwan Singh was tlien dead. The 
most material question in the suit is 
whether Gulab Singli was, wlieii be died, 
joint with, or separate from, his cousins 
Diwan Singh, BahadTiir Singh tind Niwaz 
Singh. 

Padum Singh and his sons Madho 
Singh and Hira Singh admittedly had 
constituted a joint Hindu family. Padum 
Singh died before his sons, and at his 
death Madho Singh and Hira Singh w^ere 
joint. It is well-established law that 
those whouallege that the members of a 
joint Hindu family had separated must 
prove, unless it is admitted, that there 
was a separation at^rSome material time. 
That material time in this case must have 
been before the death of Gulab Singh, 
Hira Singh bad dftd in 1862, and Madho 
flIiOgH had died in 1867, Gulab Singh 
died soniess in 1886. The case of the ' 


Plaintiffs was, and is, ^ that Gulab Singli 
was until he 'died a member of the joint 
family, which, until he died, consisted 
of the then living male descendants in the 
male line of Padurn Singh. The case of 
the Defendants, Appellants, is that Madho 
Singh and Hira Singh had separated, and 
consequently that (iulab Singh w^as sepa- 
rate from his cousins Diwan Singh, Baha- 
dur Singh and Niwaz Singh. It happened 
in 1896 or in J898 that the then 
members (3f the joint family separated. 
1 hat separation did not take plac^e at a 
material time so far as this suit is con- 
cerned, but the learned Subordinate Judge 
incorrectly lield that the separation in 
1896 or ]898 shifted the burden of proof, 
and that it was for the Plaintftfs to prove 
that Gulab SingJi was joint when he 
died in 1886. How far that misunder- 
standing of the law affected the Subordi- 
nate Judge in his consideration of the 
evidence in this suit, ^it is impossible to 
say, but Ife found on the evidence that 
Gulab Singh was sej^arate at the time of 
his death. The H^gh Court found on the 
evidence, that Gulab Singh was, when ho 
died, a member of the joint ^gmily. 

Their Lordships will later express t,he 
conclusion at which they have arrived as 
^ to whether there bad or had not been a 
separation before Gulab Singh died, but 
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before doing so they will refer to anotlier 
question which must bo considered, al- 
though they agree with the conclusions 
at whi(».h the Ck)urts below were in agree- 
ment on that subject. Tlieir Lordships 
will now briefly state Tvliat that other 
question is. 

The property in question in this suit 
came into the possession of Kanclian 
Kunwar shortly after the death of her 
husband Gulab Ringli. The question 
which their Lordsliips will first consider 
is how and in wliat right did Kanchan 
Kunwar obtain jwid hold possession. That 
property had been entered in tlie revenue 
and village papers in the name of Gulab 
Singh, and Kanchan Kunwar, as his 
widow, claimed to be entitled to the ]X)s- 
session of it. That claim could not he 
maintained unless Gulab Singii liad diinl 
as a separated Hindu. That claim hy 
Kanchan Kunwar was, in fact, made, and 
she got possession, but, according to the 
case of the Plaintiffs, she was allowed by 
Diwan Singh, Bahadur Singh and Nivvaz 
Singh, who were then of age, to take pos- 
session under an agireement of compro- 
mise made between her and them, by 
which she was allowed possession of the 
property for her life for her mainten- 
ance, and not as property of which she 
liad any right to the possession. 

Gulab Singli was older tl)an liis cousins 
Diwan Singh, Bahadur Singh and Niwaz 
Singh, and after Hira Singh and Madho 
Singh had died ,he was tlic head of the 
family, and appears to have acted gener- 
ally as the family manager, and some 
villages which were^ purchased after tlie 
death of Madho Singh with the income of 
the ancestral villages of the family were 
^purchased in the name of Gulab Singh. 
During Gulab Singh’s life-tinde his wife 
, Kanchan Kunwar must have Occupied n 
position of some importance in th) family, 


and after her husband ^s death she doubt- 
less wished to manage her own affairs in- 
tdependently of any interference by her 
husband’s relations. 

It has not been asserted in argument 
before their Lordships in this case, or, 
so far as they are aware, in any case be 
fore the Board, and they believe that it 
could not with truth be asserted before an 
Indian Court, that a wudpw of a sonless 
prominent member of a Hindu joint 
family is never allowed by the family 1o 
occupy possession of some of the family's 
land for her life for her nminteuancc. 
Their Tjordships find that Kanchan Kun- 
war. obtained possession of the lands in 
question under that agreement of compro- 
mise for her life for her maintenance, and 
not in »nv right of hers as Gulab Singh’s 
widow. The agreement of cornpromiHO 
was an oral agreement, but there is docu- 
mentary evidence which is only consistent 
with such an agreement, and to some of 
that documentary evidence reference will 
now be made. 

During Gulab Singli’s life-time his name 
had been entered jn the revenue papers 

c 

as that of the owner in possession of shares 
in some villages, ami the names of his 
(sousins Diwan Singh, Bahadur Singh and 
Niwaz Singh had been entered in the 
revenue jjapers as the names of the owners 
in possession of shares in the same or 
otlier villages. When Gulab Singh died 
it was necessary that application for muta- 
tion of names ahould be made to the 
revenue authority of each village in the 
revenue papers of which his name had 
been entered as the owner of a share or 
shares. Such applications are made bj 
or on behalf of the person or persons 
claiming to be entitled to |;he sjbaro or 
shares of the deceased share-hplder, and 
When opposed an inquiry is held by an 
official of the revenue authority. 
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An application ♦for mutation of names 
wae made on Gulab Sin^^h's death ^ the 
case of each village in which Ins ria^ne 
was entered in the revenue papers as the 
holder of a share. Those applications 
were made by l)iwan Singh, Bahadur 
Singh and Niw^az Singfi, and as Kanchon 
Kunwar was known to be a claimant for 
mutation of name her deposition was 
taken. Their Ijordshipa will now refer, 
by way of illustration, to what happened 
in the case of tlie village of Aiirangpur 
Gahdewa, in res[>ect ot winch the name 
of Gulab Singh was entered in the settle- 
ment khewat of 187b as the ow ner of an 
eight-anna share. 

‘‘ No. 74ic,— A pplication of Bahadur Singh, 
etc. 

** Name of village — Aurangpiv Gahdewa, 
pargana Bilhour. Head— nuitation on the 
ground of succession. 

Substance.- -Application for expunge- 
ment of the name of Gulab Singh, deceased, 
and entry of the names of Bahadur Singh, 
Diwan Singh and Ncwaz Singh, cousins, in 
respect of an 8-anna zamindari share under 
sec. 97, Act No 19 of 1873 
'‘Show’eth. — , 

That Gulab Singh, zamindkr of an 8- 
annar share in village Aurangpur Gahdewa, 
pargana Bilhour, died on the 7th of Aghan 
Sudi, Sambat 1942. These three cousins, 
Bahadur Singh, Newaz Singh and Diwan 
Singh, are the heirs in possession of the 
property of the deceased in equal sliares. 
He has left no issue besides these appli- 
cants. It is, therefore, prayed that the^ 
name of the deceased may be removed from, 
and those of these heirs entered in, the 
public records. ’ 

Petitioners —Bahadur Singh, Diwan 
Singh and Newaz ^Singh, heirs of Gulab 
Singh, zamindar of village* Aurangpur 
Gahdewa, pargana Bilhour. Dated the 12th 
February 1887. ^ 

^ “J'ilod by Diwan Singh and written by 
Ram Narayan. ^ 

,“(Sd.) Diwan Singh, in autograph. 


This application was made tc-day by 
Diwan Singh, 

Held “-Lei the Registrar Kanungo first 
make a repoii a?' to the correctness of the 
share. 12tfe February, 1887. 

Signature of Nail>-Tahsildai*/' 

Tlic appljcatioii is iix the vcrnacului*. 
The term which has heeii translated as 
luurs ” must mean not lieirs in tlie 
Bnglish ac('e])iatiun <j|' tlie term hnt tlic 
persons v\ho claimed as snr\iving co- 
sharers of Giilal) Sm^h to have their 
names entered. 

On the dth April 1887, .Kanclian Kun- 
war made her dejiositiuji before the 
Kammgo, Bo far as is inalerial it was as 
follows : — 

Gulab Singh, my husband, the zamindar 
01 maii/a Aurangpur Gahdewa, pargana 
Bilhour, died a natural death, four months 
ago. The deceased left no son. llogarding 
the entry of name in respect of the pro- 
perty ielt by the deceased husband, some 
points have been agreed to be settled 
between Diwan Singh, ^lahadur Singh and 
Nawaz Singh and me For the settlement 
of the same 1 have sent for ila-gannath 
Singh, iny -in-law, from iiiauza Katra, 
district Bandfi. On his arrival, the points 
wdll be setUed mutually in a week and then 
my geneial-aitorncy, Roslian Lai, will pre- 
sent hm sclf and will make .statement about 
the mutation of names in this case. So 
long as the points are not scaled mutually, 

I cannot make any statement about the entry 
of name in j-espiut of the property of the 
doccaseil.’' 

Subsequently Musammai Kanchari 
Kunwar made another doposition in the 
presence.of the Kairunfro in relation to 
entering tlie names in resjiect of Aurang'* 
pur Gahdewa, which, as translated, was, 
so far as is matei'ia.1, as follows : — 

The points whi*:h were to be settled 
between Diwan Singh and others and me 
have all been settled and, under the mutual 
agreement, the entire property left by my 
deceased husband in mauza Aurangpur 
Gahdewa, pargana Bilhour, has been allot- 
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ted to me and fiut iu niy posflession. There- 
fore, the name of the deceased may be stt'uck 
off and my uaHiC entered in respect of the 
entire property left by the deceased in the 
said village. Diwan Singh, Bahadur Singh 
and Niwaz Singh, the heirs of the deceased, 
have no connccti )n with the property in the 
said village in my life-time. 

'‘Signature of Qauungo.” 

The words “ Diwan Singh, Bahadur 
Singh and Niwaz Singh, the heirs of the 
deceased, have no connection with the 
property in the said village in my life- 
time ” can only mean that Kanchan 
Kunw’ar was allowed to be in possession 
for her life for hpr maintenance. The 
learned Judges of the High (’onrt in their 
judgment observed in reference to that 
deposition of Kane ha n Kunwar : — 

“ It may be remembered that there is 
always a reluctance among members of a 
Hindu family to confer on female members 
an absolute interest in property belonging 
to their husbands or fathers, and had it 
been intended that Kanchan Kunwar was to 
have ail absolute intere.st in the pro- 
perty which was to be recorded in 
her name, that fact would have been 
distinctly slated in the depositions 
not only of Kanchan Kunwar herself, 
but also of the male members of ^he family 
whose statements were also recorded in 
the mutation proceedings We are, there- 
fore, unable to hold that Kanchan Kunwar 
acquired an* absolute interest under the com- 
proniiso which was effected after the death 
of Gulah Singh/' 

Miisammat Kanchan got posBeBsion of 
the shares in the villages in question 
under tliat agreement of compromise and 
she never had any* other righb or title to 
* them, and she could not under the cir- 
cumstances obtain against the ceneharers 
of the joirft family any title by pjfesCTip- 
tion. It has, however, been siikgcsted 
in this appe*al that she had acquire^ a title 
by prescription. Whether she aWed in 
accordance with that agreement com- 


promise or contrary to it is immaterial ; 
she had no other title to the villages in 
question and could grant or convey no 
tjtle of any kind to the villages which 
would be effective for any jnmpose beyond 
the term of her own life. * 

Miisammat .Kanchan Kunwar, as ap- 
]iear8 by lier deposition of the 4th April 
1887, wished to consult her son-in-law ^ 
Jagannath Singli on tlie subject of the 
agreement of compromise.^ As will now 
appear, her son-in-law, Jagannath Ringh, 
who was a Defendant in this suit and is 
now dead, but is rejiresented by his son 
Sheorakham Singh, must have*' had with 
Jiis wife Bhagwani Kunwar, who was 
Kanchan Kun war’s daughter, much in- 
fluence over Kanchan Kunwar. On the 
I2tli May ]892, Miisammat Kanchan 
Kunwar tiy a deed purported to give the 
eighl-anna share in the village Auria to 
lier (laughter Bhagwani Kunwar. In 
that deed Miisammat Kanchan Kunwar 
asserted that on the deatli of Giilab Singh 
she liad entered into iiroprietary posses- 
sion of the eight-anna share, and that on 
her death her daughter “ would succeed 
to the whole of the estate of mv husband 

i* 

Gulab Sin^li under the Hindu law.” 

U’lieir I^or^shipK may here observe that 
Kanchan Kunwar, in a written statement 
which she had filed in Court on the 2Cth 
January 1888, in a suit in which she was 
a Defendant, had alleged tliat ‘‘ the pro- 
perty of (lulab Singh deceased was taken 
by Bahadur Singh, Diwan Singh and 
Kiwaz Singh, and they became Iteble lor 
the entire amount payable and for collec- 
tion of the outstanding debts, while this 
Defendant got for her maintenance the 
shares in the zamindari property speci- 
fied at the foot. In tbode 4 ;iroim^ttaoeeB 
the Defendant and thcj^sharea spetaftM at 
the foot should he eai^pted.^’ 
foot of her written statement she spiel- 
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fied.the shares in the six villages in ^ueB> 
tion in this suit, including the eight-an^a 
share in mauza Aoria, 

On the 12th August 1892, Mnsammat 
Kunohan Kunwar executed a deed of 
mortgage in favour fit her son-in-law, 

^ Jagannath Singh, by which she purport- 
ed to mortgage all the rest of the property 
of which she had been allowed under the 
agreement of compromise to take posses- 
sion for her life for her maintenance. 
In that deed she asserted that all tlie pro- 
perties she was mortgaging “ are up to 
this time owned and possessed by me as 
proprietor without the participation of 
any one else, and I have no co-sharer or 
coparcener therein.” On that mortgage 
Jagannath Singh brought a suif for fore- 
closure on the 14th February 1907, 
against Musammat Kanchan Kunwar, 
and on the 7th March 1907, obtained a 
decree for foreclosure. On the 15th 
November 1907, that decree for fore- 
closure was made absolute. Their Lord- 
ships have no hesitation in finding that 
the deed of gift of the 12th May 1892, the 
mortgage of the 12th August? 1892, and 
the suit for foreclosure of tli,p 14th p'ebru- 
ary 1907, wei’e all collusive and fraudul- 
ent, and were intended to make evidence 
that Musammat Kanchan Kunwar had 
held the lands in dispute as absolutely her 
own yrith as complete a right to dispose 
of them as a Hindu separated childless 
man might have to dispose of his self- 
acquired property. Musammat Kanphan 
Kunwar, her daughter and her son-in- 
law must have known perfectly well that 
she had no right to make the deed of gift 
the mOTtgage, 

As their Lmdships have already men- 
Ihe* Subordinate Judge in his 
ju^S^nent, which was delivered on the 
November ldl6, found that Gulab 
Singh separate at the time of bis 


death, and the High Court found on ap- 
peal that there had been no separation. 
Gulab Singh had died twenty-eight years 
before the suit was instituted, and on the 
question whether the family had been 
joint or separate in 1886 each Court had 
to rely mainly on such documentary 
evidence as had been produced. It ap- 
pears to their Lordships from the judg- 
ment of the Subordinate Judge that he 
had been much infiiienced in finding that 
Gulab Singh was separate when he died 
from the fact that Bahadur Singh and 
Niwaz Singlf had not given evidence in 
the suit. He must have forgotten that it 
had been proved on the 15th March 1916, 
by Mohan Singh that his father Bahadur 
Singh was 79 or 80 years old, and was 
quite helpless or unable to give evidence, 
and that his uncle Niwaz Singh was 76 
or 77 years old, and that his tongue was 
paralysed and he was unable to speak or 
make a statement. The Subordinate 
Judge was also very much influenced in 
hie finding by the fact that the day-books, 
also referred to as cash-books, which con- 
tained the family accounts had only been 
produced, and that the ledgei's which had 
been kept by the family had not been pro- 
duced, and he obviously did not accept as 
reliable the evidence as to what had be- 
come of the ledgers. The explanation of 
the non-production of the ledger’s was 
^given by Mohan Singh, who, when ho 
gave bis evidence, was 49 years old and 
could not diave been more than 17 yeartfi^ 
old when Gulab Singh died. This is ho>V 
Mohan Singh explained why the ledgers 
had not been produced ; — 

" I have not filed the ledgeyg of all the 
day-books filed by me inasmuoh M they 
are not with me. I brought tirem to file 
them in the Court at Cawnpore. The said 
ledger was kept in the house oft Manmunno 
Babu and Karan Baba. Hamnunno Babu 
ia elder and Karan Babu is younger. I used 



lOli 


TUE CALGU^’A WEEKLY NOTES. 


[VoL.XXIX. 


Mr>sT. BuAfiWANi Kunwar t?. Mohan Singh. 


to k0|f) all inyi luggage and papers in ‘a 
room of those veiy peisons. Manmunno 
Babu and Karan Babu. The house of Man- 
munno Babu and Karan Babu fell down 
owing to heavy rain this year in the month 
of Bhadon and consequently those ledgers 
got buried under the same house. Those 
ledgers were kept in two ‘bastas/ I did not 
make a search i*or them in my house. The 
ledgers which got buried were kept by me 
in the room of Manmunno Babu and Karan 
Babu in lOOJ. The account-books and the 
papers which were hied by nie in the case 
instituted in 1904 and taken back from the 
Court were kept by me in that very house 
of Manmiinnc) Babu, three or four years ago. 
The pa])crs which w^erc hied by me in the 
case iii'itit lift'd ui 1904 were the same 
papers as were taken out of the 
room of Manmunno Babu and filed in 
this case. I did not file the ledgers in 
this case be<‘aiise they had become rotten. 
(Subsequently the witness stated:) When 
the case was instituted they were not retten. 
Now this year in the month of Bhadon 
and Kunwar when the house fell down on 
account of heavy lain they were rotten.'* 

That is not an impossible explanation 
and it may be true. The High Court 
considered Mohan Singh’s ex]ilanation as 
far from satisfactory, but Sir Grim wood 
Hears, 0. J., and Mr. Justice Banerji, 
who heard tlie apfieal in the High Court, 
stated in their judgment that “ the ab- 
sence of the ledgers does not, in our opi- 
nion, detract from the value of the entries 
in the cash-books to which we have re- 
ferred.” The learned Counsel win*' 
argued this appea] on behalf Of the Ap- 
pellants commented strongly <fn the non- 
production of the ledgers and contended 
that if thej had be^n produced they 
would have shown that the faniily had 
separated. ^What the ledgers would have 
shown if they had been produced their 
Lordships do not know, but the entries in 
the family cash-books wdiich |Wjt in 
evidence are clear and unambigu^ns^^iaitd 


point to the only legitimate conclusion 
that *1116 accounts were the accounts of a 
joint family. 

The main contention of the learned 
Counsel for the Appellants “was that the 
entries of the names of the owners in pos^ 
session of the shares in the villages which 
were made at the settlement of 1878 
should be regarded as conclusive on the 
(juestion as to whether Gulab Singh, 
Diwan Singh, Bahadur Singh and Niwaz 
Singh were joint or separate, and at great 
kuigtb he drew their fjordships' attention 

10 those entries. From those imtries it 
apjK'ars that at the settlement of 1873 
(iulab Singh was the owner in possession 
of shares in certain villages, but whether 

11 may be inferred from those entries or 
from any#, of them that he was the sepa- 
rate or sole owner of any of the shares is 
(juite another matter. Their Lordships 
will now give some examples from village 
khewats of the settlement of 1873 to 
show how the names of co-sharers were 
entered as the owners of shares. In 
doing so they will omit particulars which 
are immaterial. Jn the settlement 
kliewat of*^mauza Aurangpur Gahdewa of 
1873 the entry is ** Name of lambardar, 
Gulab >Singh; names of co-sharers, Gulab 
Singh, son of Madho Singh, Thakur 
Gaur, gotra Barduaj, resident of Baran- 
pur Kanjri, pargana Sheorajpur; Amount 
of share, 8 annas ; Eeniarks, This is own- 
ed by a single man.” The entry 
in the settlement khewat of 1873 of 
mauza Baranpur Kanjri is ‘‘ Names of 
sharers. . . . Gulab Singh, son of Madho 
Singh, half, and Bahadur Singh, Dewan 
Singh and Niwaz Singh, sons of Hii^ 
Singh in equal shares and bi*ackot- 
ed opposite that pfrtioul^r mttp ia 
” iiid. . . The entry in the iiattli- 
ment khewat of' 1878 mauzit BiUf!a|)nr 
is ” Nfitods of co-sha^«irri, Ghlab. 
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son of Madho Singh, •caste Thakur Gawr, 
resident of Baranpur Kanjri, 10 pie, 1 Af, 
7 kirant, 2 jau, 4 tund. 9 dant, and Bkha-, 
dnr Singh, Dewan Singh and Nlwaz’ 
Singh, sons of Hira Singh, caste and resi* 
denoe as aforesaid, 5 pies, 4 Ms," and as 
to the " shamlat ’’ of ^e mauza the 
jgntry is “ . Gulab Singh, the 

amount of the ancestral share being 5 
pies, 4 Ms, and Diwan Singh, Bahadur 
Singh and Niwaz Singh, in equal shares, 

6 pies, 4 fifs " The entry in the 

settlement khewat of 1870 of mauza 
Siurajpiir is ‘‘Names of ‘ lar»l)ardars,’ 
Gulab Singh and Bam Sahai ‘ lambar- 
dar:’ Names of co-sharers, (iulal) Si,ngh, 
son of Madho Singh, caste and residence 
as mentioned above, 1 1 pies, 8 fifs, 9 
kirants, 7 jaus, 2 tunds and dants. 
Bahadur Singh, Diwan Singh and Niwaz 
Singh, sons of Hira Singh, caste and resi- 
dence as aforesaid, in equal shares, 5 pies 

and 4 Ms " The entry in the 

settlement khewat of 1873 of mauza Man 
is ‘‘ Name of lambardar, Sheo Charan 
Lai and Niwaz Singh, lambardars; 
Names of co-sharers, Niwaz Singh, Baha- 
dur Singh and Dewan Singh,'* sons of 
Hira Singh, caste Thakur (.i^ur, 'gotra’ 
Bharduaj ; residents of Baranpur Kanjri, 
pargana Sheorajpur, in equal shares, 6 
annas, 4 pies.” Bemarks .... Niwaz 
Sipgh lives jointly with his two brothers. 
No adjustment of account is made . . 
Their Lordships do not draw from the 
above entries or from any other similar 
entries whidh were made in the revepue 
settlement of 1873 to which they were 
relwred by the learned Counsel any in- 
leMilw* that Gnlab Singh had separated 
from his eousins Diwan ^ngh, Bahadur 
Stpgji, .and NfwjUE^ngh, or that there 
l^il any’ eepariirion in the joint 
i^ut. j^ .tb9 Jeained Counsel’^ 
ttM Biyjftpt Off the ffifayff ws 


in any way sound, Gulab Singh must 
have separated from hiS cousins beiore 
the settlement of 1873 was held. 

In Nageshar Bakhah Singh v. Ganeahd 
(1), in an appeal from Oudh, in which 
the learned Counsel already referred to 
had argued the case for the Appellant 
then before the Board, it was in that 
case decided by the Board that a defini- 
tion of shares in revenue and village 
papers, by itself, affords a very slight in- 
dication of an actual separation in a 
Hindu family, and is insufficient to 
prove, contrary to the presumption of 
law, that the tlimily to which the entries 
refer had separated. In the judgment, 
delivered in that case by the Board, the 
Board referred with approval to a judgr 
ment of Bird wood, J., of the High Court 
at Bombay, in Bhagoji v. Bapuji (2), 
that " at the hearing the lower Appel- 
late Court should have its attention 
directed to the ruling in Fatma v. Darya 
Sahib (3) in which it was held that the 
collector’s book is kept for purposes o£ 
revenue and not for purposes of title. 
The fact of a person’s name being en- 
tered in the collector's book as occupant 
of land does not necessarily of itself 
establish that person's title or defeat the 
title of any other person.” The same 
observation appears to their Lordships ta 
apply to entries qj: the names of persons 
in settlement khewats as the names ofi 
cp-sharers in a mauza. 

Immediately following the quotation in 
reference to the judgm'ent of Bird wood, 
J., the Board in the case of Nageshar 
Bakhsh Singh v., Ganesha U) said: 
** The Board refer in particular to the 
judgment of Sir John Edge in Gajsndar 

(1) L. R. 47 I. A. 67 
1 . L. R. 13 Bom. 

^ Bom. A. CL UO {141^}. 

iSI 



THE OmOWtCA WEEKLY NOTES. 


[VoL. XXIX. 


1048 

Must. Bhagwani Kunwar v . Mohan Singh^ 


iSingfc V. Sardar Singh (4). In their opi- 
nioFthe statements of principle now to 
be quoted are of significance and are 
sound as applied not only in Allahabad, 
but in India as a whole. Tte main pro- 
position is, of course, widely familiar— 
namely, that * given a joint Hindu 
family, the presumption is, until the 
contrary is proved, tliat tlie family conti- 
nues joint. That presumption is pecu- 
liarly strong in the case of the sons of 
one father.’ Tlie learned Judge further 
refers to ‘ experience of the manner in 
which names of Hindus are entered not 
uncommonly in* revenue" and village 
papers in respect of shares;* and the 
Board sees no reason to differ from, but 
approves of, liis projiouncement to the 
following effect ; ‘ A definition of shares 
in revenue and village papers affords, by 
itself, but a very slight indication of an 
actual separation in a Hindu family, and 
certainly in no case that has ever come 
before us could we have regarded such a 
definition of shares standing alone as 
sufficient evidence upon which to find, 
contrary to the presumption in law as to 
jointure, that the family to which such a 
definition referred bad separated.' ” 

This Board cannot read Act XIX of 
1873, the Iforth- Western Provinces Land- 
Kevenue Act, 1873, which applied to the 
settlement of 1873, as ipaking the defini- 
tion of the shares of co-sharers in a settle- 
ment khewat conclusive of a separation 
in a joint Hindu family. 

If an actual parfition of the ^oint family 
property by Madho Singh and Hira 
Singh, or by Gulab S^ngh and his cousins 
Diwan Singh, Bahadur Singh and Niwaz 
Singh, had been proved, it would be evi- 
dence that they had altered their title to 
it aa joint owners and had beconfie sepa- 
rate owners; but a mere definition of 
(4> 1 . U a. IS AU. 179^ ISO 


shares in revenue * and village papers, 
unlpss it was proved that such definition 
of shares was with a view to a then parti- 
tion, would not, in their Lordships* opi- 
nion, by itself be conclusive evidence 
even that an actual partition was then 
intended. ^ 

The attention of their Lordships has 
been drawn to the matters from which 
the Subordinate Judge and the High 
Court drew different conclusions on the 
question whether Gulab Singh had died 
as separate from his cousins Diwan 
Singh, Bjihadur Singh and Niwaz Singh, 
and they agree with the High Court and 
its reasons for finding that there had not 
been any separation. Those reasons 
^^lth wiiich their Jjordships agree are 
epitomised by the High Court in the con- 
cluding paragraph of the High Court 
judgment, and are as follows : — 

“ Upon a consideration of the case as a 
whole and of the evidence which has been 
adduced by the parties, wo have come to 
the conclusion tliat all the indicia of a joint 
Hindu family are present in this case. There 
was first of all tho nucleus of joint ancestral 
property which belonged to Padam Singh. 
There is ntxt the' presumption of Hindu law 
that the song of Padam Singh, who origin* 
ally must hate b'^en joint, continued to be 
joint so long as they lived, until the con- 
irary was shown. No evidence has been 
given to prove that they ever separated or 
that after 'their death a separation took 
place between Gulab Singh and the sons of 
Hira Siiigh. We have then the facts that 
property was Acquired sometimes in the 
name of one member and somc^times in the 
name of another ; that debts incurred in the 
name of one member were dischar^t^d by 
another, that debts were incurred and mort- 
gages were taken in the namee of members 
of both branches jointly; that a commoit. 
account was kept relatinifi to the income 
and expenditure of the fiunily ;«that these 
accounts the expenses qf funeral^ ah4 of 
religious and other ceremonies conhected 
with different ol An 
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jointly entered ; that there wesre common 
servants who made collections and otheiwise 
servetl all the members of both braildies; 
that the affairs of the family were loolce^ 
after by the different members, whether 
the property stood in the naflne jof any 
particular member or not; and that there 
s nothinsr to prove that an actual separa- 
tion ever took place. In* view of all these 
circumstances we are unable to hold that the 
family was a separate family and to agree 
with the conclusion of the Court below. In 
our opinion it ias been satisfactorily estab- 
lished that the family of -the sons of Padam 
Singh was a joint family at the time of 
Gulab Singh^s death, so that upon the death 
of Gulab Singh's widow the property in dis- 
pute passed to the Appellants, the sundving 
male members of the family. , 

The Appellants in the High Court 
were the PlaintiflEs. 

Their Lordships will luunbly advise 
His Majesty that this appeal should be 
dismissed with costs. 

Solicitor : Mr. H, S, L, Polak for the 
Appellants, 

Solicitor : Mr, Douglas Grant for the 
Respondents. 

Or. D. M. 

[ORDINARY ORIGINAL CIVIL JURlI^OIGTlONJ 
(Special Bench). „ 

Sanderson, J. ' 

0. C. Ghosb, J. 7 ii p * 

B00KL4SD, J. • 

]^g25 Attorneys. 

19, June. 

Attorney, diadplinaty jurisdiction om'^Bremh 
of duty by attorney, not involving moral turpitude 
Attryme^s duttf as oj^er of Court and to his client 
-^Imorporated Law Society, action by, to bring the 
matter to the attention of the Court^Competence of 
the Society. 

An attorney obtained Rs. 3^50 from 
the Sheriff on the express understanding 
that the money waff due to the landlord, a 
certaifl charitable trust, for a godown 
reriUd by his client for 10 months at 


Rs. 825 per month, io keep furniture 
attached before judgment on behalf &f his 
client, but instead of paying the full 
amount to the tru^t, the attorney paid 
the money to his client for payment to 
the trust, but subsequently upon instruc- 
tion from his client wrote to the trust 
denying liability in the matter on the 
ground that his client did not engage the 
godown but that as a matter of grace, on 
instruction from his client, he was send- 
ing Rs. 474 which his client considered 
was a very handsome donation to charity : 

Held — That the dttofney ought not to 
have made hifnself a party to the course 
adopted by his client by addressing the 
letter to the trust, but should have in- 
sisted on the client paying the money to 
the trust or refunding it to the Sheriff. 
Being an officer of the Court, he owed a 
duty to the Court as well as to his client. 
There was a breach of duty ^ which the 
attorney owed to the Court, though his 
conduct did not involve any moral turpi- 
tude 

Held further — Thai when the inciter 
was brought to the notice of the Incor- 
pordted Law Society, it Was competent to 
and proper for the Society to bring the 
matter to the retention of the Court. 

This was a Kule nisi obtained by the 
Incoqwrated Law Society, Clalcutta, 
calling upon two attorneys to show cause 
why their names should not be struck off 
the rolls of attorneys of this Court or 
why they sjiould not be suspended from 
practising as such attorneys till such time 
as this Court might deem fit. On 12th 
February 1925, one bf the trustees of the 
Parsi Charitable Fund wrote a letter to 
the President, Incorporated Lew Society 
complaining against the attorneys, the 
material allegations whereof were that 
the attorneys in question bad withdrawn 





In the matter of two Attornbib, 

a sijm of Rs. 3,250 from the Sheriff on the 
express understanding that the anuj^nt 
was to be paid to the trust as rent of a 
godown which had been hired from the 
trust, but that when the trust asked the 
attorneys to make the payment they had 
sent a cheque for Rs. 474 repudiating 
liability for any amount but offering to 
pay the same as a matter of grace, the 
same being in their client’s opinion a 
Srery handsome donation to the charity. 
The said sum of Rs. 474 was stated to be 
the balance of the moneys realised by the 
sale of the furniture which having been 
attached before judgment bn behalf of the 
client had been kept in the godown rent 
ed from the trust, “ after deducting ex- 
penses he (the client) had been put to.” 

The Council of the Society considered 
the matter at a meeting and they were 
not ” satisfied that this conduct of the 
attorneys was in blameless conformity 
with the standard of conduct prevalent 
in the profession of attorneys.” The 
Honorary Secretary of the Society asked 
for w explanation from the said attor- 
neys, and the reply was : ‘ ‘ If any state- 
ment made by Mr. Gora through us in 
our letter of the 2l8t of May 1924 is consi- 
dered inconsistent with any statement 
made by on his behalf in our letter of 
the 9th of May 1924, that is a matter for 
Mr. Gora to explain ^lyhen called upon to 
do so. It is no part of our business to 
reconcile the consistency or inconsistency 
of statements made by a client.” 

On receipt of this reply the Oouncil re- 
considered the matter and on the 13th 
March ^1925 thropgh its Secretary en- 
quired w*hetber any steps had bfeen taken 
by the attorneys to obtain frjim their 
client the restoration of the mohey drawn 

for him by them. The at)sw,er^ waa as 
lollows : — 

We are to-day in receipt* bf your 


letter of yesterday’ sedate and we faU to 
appi|eciate the purpose of your interfer- 
ence in this matter and your letters to us 
on the subject. ' 

As we have pointed out the dispute is 
one between Mr. Saklotb and Mr. Gora 
two Parsi gentlemen neither of whom 
belongs to our profession. The Sheriff 
held certain money which was payable to 
Mr. Gora and at Mr. Gk)ra’s request we 
obtained it for him and pSaid it to him as- 
shown by the Kceipt we have sent you. 
There was no occasion for us to take any 
steps to obtain from our clieiij; restoration 
of money tliat belonged to him as suggest- 
ed by you. And may we enquire on 
whose behalf you suggest we should have 
applied for restoration of the mcmey and 
to whoip it should have been restored? 

The academic question with which 
your letter closes, however interesting it 
may be to your Council, has nothing 
whatever to do with this case but our 
answer to it is the answer which any 
gentlemen among you would give to the 
same question. May we add that we re- 
gard the question as an impertinence and 
resent it* as such,’^ 

Under clj 38 (d) of the Articles of Asso- 
ciation of the Incorporated Law Society 
the matter was brought tefore the Court 
and the Rule niti was granted. 

The fii^t attorney denied in hia affidavit 
that he was guilty of any breach of faith 
either to the Court or to the Sheriff and 
that he failed in his duty as an attorney. 
The letter dated 2l8t May 1924 to tbe 
trustees was written in accordance wdtfa 
his client’s InstructinDfs. Ttie toeond 
attorney alleged that he bad 
whatsoever to do tvith tiie mattol' Utougli 
he was a partner the first in 

the firm. ' ■ - • 

Mr. N. N. Sircar imik Hr. S. tC. 
Ghosh) &pps0ed fat the ' > 
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Mr, L. P. E. Pugh, (with Mr, 1, Atnear 
.iU) appeared for tie first Attorney. 

Mr. H. D. Bose (with Mr. R. ^West- 
macott) appeared for the second Attorney. 

Mr. Pugh..r-1 will not take any objec- 
tion but I should point out that the In- 
corporated Law Society here have not the 
same status as the incorporated Law 
Society in England. The English Society 
could take action itself but here the 
Society was a sort of common informer. 

Mr. Sircar . — On the materials before 
the Court there is no doubt that the 
attorneyei are guilty of improper conduct. 

[Buokland, J. — Mr. Sircar, you should 
formulate definite charges against the 
attorneys.] * 

Mr. Sircar . — The charges are that it 
was improper conduct on the part of the 
attorneys to make over money to a client 
in such a way that he is enabled to deal 
with it otherwise than in accordance with 
law. It was the duty of the attorneys to 
have an undertaking from the client for 
returning whatever money was not want- 
ed for the purpose for which it was taken 
and lastly, when, attorneys obtained 
money from Court as officers of the Court 
on the representations that it was requir- 
ed for paymeiit of rent, it was not pro- 
per to pay a small sum by way of charity. 
These are the charges the Incorporated 
Law Society is making against the 
attorneys. I will leave the matter with 
your Lcurdships for any action you might * 
take under the circumstances. 

ACf. Pttjfh.-- The matter is an ex- 
tremely Mmple. one and but for the some- 
iVhat . jaqniuonioue c^espondence be- 
.tfvseen the iMurties ^weuld not have come 
to Court. . 

[SANSBUSotf, Si. J.-r-Iiook at the letter 
dati^d 2Ist. 

. , I’ngsh.-T-J have never known that 


disciplinary proceedings Would be taken 
for writing a lettfiar. 

Buckl-and, J. — lliat is not the point. 

Sanderson, 0. J. — It must have been 
understood that the client was to pay the 
landlord. Surely it was the duty of the 
attorneys to point that out to the client.] 

Mr. Pugh. — It does not occur to me in 
that way. 

[Sanderson, C, J. — I am surprised 
how the attorney came to write that. 
The best that the attorneys can do is <o 
state that a mistake w'as made and that 
they will rectify the position. 

Ghose, j.— W hat ie there to prevent 
their saying that they made a mistake as 
to the course which was adopted and that 
they will refund the money to the Sheriff.]* 

Mr. Pugh. — My client admits that they 
made a mistake as to the course adopted 
by them and that they will undertake to 
refund the money to the Sheriff. My 
clients express their regret for what 
has happened. 

Mr. Sircar. — There is one other thing 
to which I will refer. The attorneys used 
the word “ impertinence ” in their letter, 
dated 14th March 19*25 , to the Incorporat- 
ed Law Society but if they withdraw that 
I will not ask for costs against them, 

[Ghose, J. — Why should not your 
clients withdraw that?] 

Mr, Pugh. — It is very foolish to quarrel 
with words, but if your Lordship so 
thinks I withdraw the word. 

[Sanderson, C. J.— I do not under- 
stand wlyf you say, .“If your Lordship 
thinks.” Your clients withdraw or tibey 
do not.] 

Mr. Pugh.— My clients withdraw the 
word, 

J * I 

The Judgment or Ihb OotET was as 
follows 

Sanderson, C. J.— This is a Buie 
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which was issued against two attorneys 
of the Court and which was based u^n 
allegations contained in a petition, pre- 
sented by the President of the Incorpora- 
ted Law Society, Calcutta. • 

In view of the course, which has been 
adopted by the learned Counsel, who ap- 
peared for the attorney, whose name 
stands first on tlie record, it is possible for 
me to deal with this matter shortly. 

It appears that one Gora, the Plain- 
tiff in a suit of Gora v. Templeton, 
instituted in the High Court, obtained an 
attachment of certain ■ furniture before 
judgment. , . 

The furniture was in some premises in 
Calcutta which were rented at about 
Es. 000 per month. Apparently it was 
thought desirable on the part of the 
Plaintiff that the furniture should be re- 
moved to premises which could be ob- 
tained at a less rental. The result was, 
that by an arrangement made by or on 
behalf of the I'lnintiff and the person re- 
presenting a certain trust, the furniture 
was removed to and stored at premises 
belonging to the trust, namely, 84, 
Dhurrumtolla Street. 

The Sheriff, who had attached the fur- 
niture, had nothing to do with this ar- 
rangement. 

The furniture was lying in the premises 
84, Dhurrumtolla Street for about ten 
months and was then sold. The proceeds 
of the sale were in the hands of the 
Sheriff. A claim was then made by the* 
owners of the premises upon the Plain- 
tiff for rent at the rate of Ks. 32S per 
month. 

The attorneys, against whom this rule 
was issued and who were acting for the 
Plaintiff, wrote to the Sheriff on the 9th 
of May 1924 as follows : — ‘‘ Perhaps you 
may remember that our client rented 
Ihe premises No. 84, Dhurifimtolla 


Street for storing the furniture at- 
tached herein and * the landlord has 
subnittted his bill at Bs. 325 per month. 
We shall be much obliged if you will 
kindly send us your cheque for Es. 3,250 
out of sale proceeds to enable our client 
to discharge the liability. We enclose 
herewith a copy of the said bill.” 

Accordingly a cheque for Es. 3,250 
was sent to the attorneys by the Sheriff 
and a receipt was given dated the 13th of 
May. The terms of the receipt were as 
follows: — ‘‘ Eeceived from the Sheriff 
of Calcutta by cheque No. G1 on the 
Imperial Bank of India the sum of 
Eupees (3,250-0-0) three thousand two 
liiindKed and fifty only being the rent of 
Ihe jjremises No. 84, Dhurrumtolla 
Street from November 1922 to August 
1923 in the above cause.” 

'(’he cheque or its equivalent was hand- 
ed by the attorneys to their client and 
they obtained a receipt from him in these 
teiJiis : ” Eeceived from (the attorneys) 
the sum of Es. 8,250 being amount re- 
alized by them from the Sheriff of 
Calcutta for payment of rent of premises 
No. 84, Dhurrumtolla Street which I 
undertake to settle with the landlord.” 

It seems clear that the sum of Bs. 3,250 
was obtained by the attorneys from the 
Sheriff upon the representation that the 
money was^due to the landlords of 84, 
Dhurrumtolla Street, for the rent of the 
premises and that if it were received from 
the Sheriff it would be paid in full to the 
landlords. . 

Wien the attorneys handed the money 
to their client I have no doubt that it was 
expected that the client would pay ihe 
amount in full to the landlords. 1 think 
that is obviously the meaning ci the re- 
ceipt which the BlAntiff gave to, the 
attorneys. * 

It turned out howevea' that the 
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attorneys’ client dW not propose to pay 
the Bs. 3,250 to the landlords. | ^ 

In my opinion, it was then the duty of 
the member of the firm of attorneys, who 
had this mattes: in hand, to have told his 
client in effect ; * ‘ You must either pay 
this* money (3,260) to tJje landlord in full 
or the money must be returned to the 
Sheriff.’* 

Instead of that being done the attorney, 
upon the instructions of his client, wrote 
to the trustees of the Society a letter, the 
material part of which is as follows : — 
“ Our client is informed by the Sheriff 
that you have sent in a bill to him in 
respect of the rent of the premises and 
he tells us that the Sheriff repudiates 
all liability in the matter on the ground 
that he did not engage the premises. 
Our client also denies liability on the 
ground that he did not engage them but 
as a matter of grace he instructs us to 
send you as we do lierewith a cheque 
for Rs. 474, the balance remaining in 
his hands out of the monies realized by 
the sale after deducting the expenses 
he has been put ^to. Our client con- 
siders this sum a very handsobie dona- 
tion to charity in the circumstances/’ 

In my judgment, that is a letter which 
ought not to have been written and the 
attorney ought not to have made himself 
a party to the course adopted by his client. 
The money had been obtained from the 
Sheriff on the express understanding that 
the money was due to the owners of tlie 
premises and that the whole amount 
would be paid to them in res[)ect of the 
rent of the premises. But for that repre- 
sentation the money would not have been 
paid to the attorney by the Sheriff. 
Having regard to the way in which the 
money was obtained fr<mi the Sheriff and 
the puqjose for which it was obtained* 
apart from other oonaiderationsv it & 


clear that the Plaintiff in this suit was not 
entitled to retain the balance in his hands. 
The attorney, being an officer of the 
Court, owed a duty to the Court, as well 
as to his client, and in my judgment the 
attorney made a serious mistaJre in the 
course which was adopted. If the money 
was not to be used for the payment of the 
rent, it should have been returned to the 
Sheriff. The learned Counsel, who ap- 
peared for the atloraey, has stated that 
the attorney now recognises that a seridus 
mistake was made. 

It is not suggested that there was any 
moral tiirpituUe on the part of the at- 
torney : T am of opinion however that there 
vvas a breach of the duty which the at- 
torney owed to the C!ouri, 

1 understand tliat at some date, sub- 
sequent to the above-mentioned letter, the 
Plaintiff sent a cheque for Es. SOU to the 
owner of tlie premises but tjiat sum was 
not accepted and the cliequo was not 
cashed. The result is that at present no 
part of the Es. 3,250 has been used for 
the payment of the rent. The attorney, 
through his learned Counsel, has under- 
taken to return the sum of Es. 3,250 to 
the Sheriff to-day, and, through his 
learned Counsel he has expressed his re- 
gret for the mistake, which ^^os made. 

In these circumstances and in view of 
the above-mentjoned undertaking, my 
learned brothers and I are of opinion that 
jvith regard to the first attorney, on the 
record, it is not necessary for this Court 
to take any further sfeps or to make 
any order in respect of the Rule, which ac- 
cordingly is discharged. 

With regard to the second attorney on 
the record, it is clear that at the time 
when the material incidents of this case 
occurred, he was not in India and he was 
in no way responsible for the matters, 
upon which the Buie was based. If that 
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act had been krio^n to the Cotrtt at 
ime the applieatioii for the Eule 
nade, I feel sure that the Rule would 
lot have been issued in his case. In the 
lase of the second attorney on the record, 
therefore, the Eule is discharged. 

The learned Counsel who appeared for 
fche Incorporated Law Society stated that 
if the first attorney would withdraw cer- 
tain passages in the correspondence to 
which objection was taken, the Law 
Society w^ould not ask for costs. The 
passages have now been withdrawn. Con- 
sequently we make; no order as to costs. 

There remains one more matter to 
which I must refer having regard to 
certain remarks whicli were made by the 
learned C’ciinsel who api:)eared for the 
first attorney on the record, with regard 
to the action which was taken by the In- 
corporated Law Society. 

My learned brothers and I are of opi- 
nion that when the matter, which we have 
been considering, was brought to the 
notice of the Incorporated Law Society, it 
was competent to and proper for the 
Society to bring the matter to the atten- 
tion of the Court. 

Ghose, J. — I agree. 

Buckland, J. — T agree. 

Mr, B. K, Basu, Solicitor represented 
the Incorporated Law Society. 

Messrs. Morgan d Coj», Solicitors for 
the first Attorney. 

Mr. T, -Jones, Solicitor for the second 
Attorney. 

P, D. Rule discharged. 
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Indian Contract Act (IX of tB7S), secs dP, 70 — 
Suit fw' contribution>^Ds^^osit made hy Plaintif 
to •present execution sale of property in which he 
erroneously believed he had in teresty, Deposit by 
permission of Court-^ Right to reimbursement — 
PHnciples governing such cases. 


The Plaintiff sued for contribution in 
respect of payment made by him to save 
from sale in execution of a decree a pro- 
perty, in** which the Plaintiff claimed he 
had an interest along with the Defendant. 
The payment had been made with the 
permission of the Court which had ex- 
pressly found that the Plaintiff had the 
right to make the payment: 

Held — That though the Plaintiff failed 
to prove that he had a share in the pro- 
perfy, that did not dispose of the question 
as to the applicability of sec. 69 of the 
Contract Actl 


Where payment is made by a perdOjKt 
who puts forward a bona fide claim to tka. 
property in dispute he is entitled to the, 
protection afforded by sec. 69 of the Con- 
tract Act, even though it ultimately 
transpires as a result of litigation that Jut 
had not in fact or in law the Hnteres^^^lm 
the ^protection whereof the payment 
made. 

That in the circumstmees <*f the ease 
the Plaintiff shpuid succeed on ptih 
visions of sec. 69 of GontsOct AM. 

That evenassummg that 
apply the case came within eee\*f0^slifffm 
OontrofA ^ 
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Sec. 70 lays dqwn three circum- 
stancefi as necessary to found the rigMof 
demand^ viz., 1st, that the act shoula be 
lawfully done for another^ 2nd, that it 
should not be the doer's intention to do it 
gratuitously and, 3rd, that the other party 
shoutd enjoy the benefit of it. 

The existence of an interest is gene- 
rally a test as to the lawful character of 
a payment but even if an interest were 
'not shown to exist payments on account 
of another, if lawfully made, would gene- 
rally be provided for by see. 70 of the 
Act. * 

That all the circumstances required by 
sec. 70 existed in the ease and the Ph^in- 
tiff teas entitled to be reimbursed. 

It is necessary io be very eircums- 
pect in the application of the ^general 
principle of justice, equity and good con- 
seience, but the terms of see. 70 are wide 
enough to afford ample room for the ap- 
plication of this principle in a fit case. 

This was an appeal prefer j-ed on the 
‘J6ih February 1924, against a decree of 
the Subordinate Judge of Zillah Asan- 
sole in Burdwan (Babu Nalinip Kanta 
Bose), dated the 16th January 1924, 

The facts of the case will appear from 
the judgment. 

Mr. Bankim Ghwndra Maker jee and 
Bahu Charu Chandra Ganguly , for the 
Appellants. 

Babu Surendra Nath Ghoshal for the 
minor Respondent. 

Babu Krishpia Kishore Basak for Res- 
pondents Nos. 2 and 3. 

The Judgment of the Conri was as 

foUows : — 

Mukbrji, J. — This appeal arises out of 
a suit for contribution instituted on the 
alleg^tidh that the Plaintiff and the De- 
fendants who are governed by the 


Mitakshara law were tlie lessees of a 
colliery named the I^alashdiha colliery ; 
that the landlords obtained a. decree for 
arrears of rent in respect of the said 
colliery and brought to sale another 
colliei'y named the Lachipiir colliery be- 
longing to them in execution of the said 
decree, that the father of the Appellants, 
that is to say, the Defendant No. 1 Ashu- 
tosh Roy, purchased the same in the 
name of his son Nagendni Nath Eoy, 
the first Appellant, that the riaintiff’s 
mother, as guardian of the IMaintiff, hi 
order to save the |)rt)j[)erty deposited 
Rs. 3,771 -0-() p. with the permission of 
the Ck)urt and had the sale set aside, and 
that therefore the Plaintiff is entitled to 
recover the said amount, together with 
costs of the deposit and interest amount- 
ing in all to Rs. 6,081-8 annas 6 pies. 

The Defendants Nos. 2 and 3 who are 
the father and tlie uncle of the Plainliff 
admitted the Idaintiff’s claini and the 
Defendants Nos. 1 to 6 compromised tho 
case witli him. Tlie only contesting 
Defendant was the Defendant No, 1, tlie 
fatiher of the present Appellant's. The 
defence of this Defendant ^^as that the 
parties were not governed by the Mitak- 
shara law, that the Plaintiff had no 
share in the property and so was not in- 
terested in making the payment, that 
the Defendants 2 and 3 really made 
the payment in the name of the Plaintiff 
anjl that the payment was a voluntary 
one, and coiiseQuently the Plaintiff was 
not entitled ^o be reimbursed. 

The learned *Suhordinate Judge has 
granted the Plaintiff a decree as against 
the Apiiellants for a half of the amount of 
Rs. 3,571-0-6 I), and also of Rs. 50, to- 
gether with interest and costs, the said 
half representing the Appellant’s 8 annas 
share in the property. He has also 
passed a decree against the Defendants 

133 
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Nos. 2 and 3 on their own admission for 
an amount proportionate to their share. 
Against this decree the present appeal 
has been preferred. 

The first objection urged on behalf of 
the Appellants is to the effect that the 
learned Subordinate Judge was wrong in 
holding that the parties are governed by 
the Mitakshara law. On this point tl.'e 
evidence is very scanty on either side 
and what is there on the record is exceed- 
ingly conflicting. All that is proved in 
this case is that the parties are Chhatns 
by caste, and it follows from this fact 
that at some time or other they must 
have migrated from outside Bengal. 
When this migration took place or where 
the ancestors of the parties came from, 
it is not possible to ascertain. It is 
proved that the parties are related to the, 
Roys of Palashdighi and it is said that tlie 
latter claimed to be governed by the 
Mitakshara law, but it has been shown 
on the other hand that they failed to 
establish the claim. An up-country 
Misra Brahmin is said to be the priest of 
the family, but his services are availed of 
only on more important occasions and on 
other occasions Bengali priests officiate. 
This is all the evidence and in my opinion 
it is whally insufficient for discharging 
the burden which undoubtedly lies ou 
the Plaintiff, who as veil as the Defend- 
ants are inhabitants of Bengal, to prove 
that they are governed by the Mitaksh^ira 
law. 

The Respondent urges ‘that the Ap- 
pellants are not entitled to re-open and 
re-agitate the quesj^ion in viesi? of the 
fact that when the Respondent put in the 
money, the pleader for the auctioD-pur- 
chaser Nagendra Nath Roy, who is the 
Appellant No. 1 , stated that he bad no 
instruction to expose the maldng of the 
deposit. To this, however, ibe answer 


is that the App^ant Nagendra Nath 
Row has been brought ou the recqrds of 
this' case, not in his capacity as 
' auction-purchaser but as one of the heirs 
of Ashutosh Boy who* was one of the 
judgment-debtors in the decree in execu- 
tion of which the sale took place,/ and 
Nagendra Nath Roy was not present in 
those proceedings in his present capacity 
as representative of the deceased judg- 
lueiit-debtor and moreefver it does not* 
appear that any of the judgment-debtors 
under the said decree had notice of the 
deposit that was about jo be made, 
ruder the circumstances T am of opinion 
that the Appellants are not precluded 
froth urging that the j)arties are not gov- 
erned by the Mitakshara law. In my 
judgment the Plaintiff has failed to prove 
that he had in fact any interest in the 
property. The learned Subordinate Judge 
has allowed the Plaintiff’s claim under 
sec. 69 of the Contract Act, on the ground 
that he had an interest in the payment of 
the money as he had a share in the pro- 
perty that had been sold, but in this find- 
ing of fact I am unable to agree. This 
liowever does not "dispose of the question 
as to the applicability of sec. 69, for it has 
been laid down in a series of cases that 
where payment is made by a person 
who puts forward a bond fide claim to 
the propferty in dispute he is entitled to 
the protection afforded by sec. 69 of the 
Contract Act, even though it ultimately 
transpires, as a result of litigation, that 
he had not in fact or in law the interest, 
for the protection whereof the pay- 
ment was made f Bindubasini Dasi v. 
Harendra Lall Roy (1) and RaShamadhab 
Samonta v. Saehtiram Sen (2)]. 'JSiis 

extended view of the expiession in- 
^ ^ ' 

ll) I. L.B. 9SC4l.80at B.c.aO.W, 

(1897). 

JOt) I. L. B. M CM. 898 (188((). 
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terested in the payftient of the money ” 
has been adopted in consonance witji^the 
exposition of the law embodied in sec. 6Q 
of the Contract Act to the effect that the 
expression is comprehensive enough to 
include cases of appehension of atiy kind 
of loss or inconvenience iand is not res- 
tricted to cases of individuals, who are 
sure to suffer actual detriment assessable 
in money valup. Sec. 69 of the Indian 
Contract Act lays down that “ A person 
who is interested in the payment of 
money which another is bound by law to 
pay, and vs^io therefore pays it, is entitled 
to be reimbursed by the other.” 

In a suit under this section it is essen- 
tial that there should be firstly a person 
who is bound by law to make a certain 
payment, secondly, another pertion who 
is interested in such payment being 
made, and thirdly, a payment by such 
last-mentioned person. If these circum- 
stances exist, the fiction of an implied re- 
quest from the Defendant to the Plain- 
tiff to make the payment may be pro- 
perly imported into the case so as to bring 
it within the section, and thus^the right 
to reimbursement is created. 

A debt for money paid arises where a 
person has paid money for another under 
circumstances and upon occasions which 
make it just and equitable that it should 
be repaid ; a debt or promise to pay is 
then implied in law, without any actual 
agreement to that effect. Sir Frederick 
Pollock in his book on the Indian Con- 
tract Act expressed an opinion that 
69 of the Act lays down in one respect a 
wider rule than appears to be supported 
by any English authority, and that the 
words “ interested in the payment of 
money which* another is bound by law to 
pay ♦ might include the apprehension 
of any kind of loss or inconvenience or at 
any rate* o| ai^ detriment capable of 


feoY. 

being assessed in money, while that was 
not enough in the common law, to found 
a claim to reimbursement by the person 
interested, if he makes the payiueiii 
himself. This view has been judicially 
adopted by Stanley, C. J., in the case of 
Tu/sa Kunwar v. Jogeswar Prasad (3) 
and by the Madi-as High Coini] in the case 
of Subramaniah Iyer v. Rungajypa Reddi 
(4) and by this Court in the case of 
PankhabaU Gherndhurani v. Nani Lall 
Singh (5). 

Now, what are the facts in the present 
case? The Plaintiff claiming to have a 
share in the properties sold under the 
decree of the landlords applied for per- 
mission to deposit the decretal dues and 
compensation for setting aside the sale. 
There is nothing to indicate that he did 
not bond fide believe at the time that he 
had such a share. The pleader for the 
auction-purchaser intimated^ to the Court 
that he had no insiruciions in the matter. 
The Plaintiff adduced evidence and 
proved to the satisfaction of the Court 
that he had the interest he claimed and 
that he was entitled to have the sale set 
aside on deposit of the decretal amount 
and compensation. The Court granted 
the permission and the Plaintiff* there- 
upon made the deposit and ft does not 
appear that any objection was taken at 
any .subsequent sftige to the Plaintiff’s 
assertion of the right that he claimed. 
Colder these circumstances it may fairly 
be held tliat the l*laintifl' should succeed 
on the provisions contained in sec. 69 of 
the Contract Act. This \iew is in accord 
with what was said ‘with regard to that 
section in the case of Sarajatali v. Issan 
AH (6). 

(3) 1. L. R. 28 All. 563 (1906). 

(4) I. L. B. 33 Had. 232 (1909). 

(6) 18 C. W. K. 7?8 (1913). 

(6) 1. L. E. 45 Cal. 691 at p. 695 (1917)i 
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Agsuming however that sec. 69 is not 
applicable, the question arises as to whe- 
ther the claim can be supported on the 
principles contained in sec, 70 of the 
Contract Act. 

This section lays down three circum- 
stances as necessai’y to found the right of 
demand, viz., 1st, that the act should 
be lawfully done for another, 2nd, that it 
should not be the doer’s intention to do 
it gratuitously, and 3rd, that the other 
party should enjoy the benefit of it. 

Now as regards the first of the above- 
mentioned three circumstances, the word 
“ lawfully ” has been the subject of 
judicial interpretation in several cases in 
which some points of diversity are notice- 
able. 

In the case of Damodara Mudaliar v. 
Secretary of State for India (7), the 
Government had repaired a tank from 
W'hich were irrigated lands in the zamin- 
dary of the Defendants and also raiyal- 
icari villages held under the Government 
which had been severed from the zamin- 
dary and it was not found that there was 
any request, either express or implied, on 
the part of the Defendants to the Govern- 
ment to execute the repairs, but it was 
found that the Defendants knew that the 
repairs Which were necessary for the pre- 
servation of the tank were being carried 
out and did not wish 'to execute them 
themselves except as contractors and 
that they had enjoyed the benefit of the 
work done. Sif Arthur Collins, 0. J., 
and Shephard, J., pointed “out that the 
statement of the law as contained in i!us 
section ip derived from the notes to Lawf- 
bifjh V. Braith Wait (8) and perhaps in- 
directly ^rom the Roman law, and goes 
further than what is justified by the Eng- 
lish cases. They held in that case that 

(?) I. L. B. 18 Mad. 88 (18M). 

(8) 1 Sin. L C. 186. 


there certainly may be difiiculties in 
applying a rule stated in such wide terms 
^as expressed in sec. 70, that according to 
the section, it was not essential that the 
act should have been ifecessary in the 
sense that it was done under cirf^uin- 
stances of pressing emergency or e\en 
that it should have been necessary to be 
done for the preservation of property, 
and that the section could therefore be 

c 

extended to cases in whicli no question 
of salvage arises, and further observed 
thus : “ It is not limited to persons 
standing in jiarticular relations to an- 
other, and except in the requirement that 
the act shall be lawful, no condition is 
prescribed as to the circumstanccB under 
which it shall be done,"' and also “it is 
plain that the section ought not to be 
read so as to justify tlie officious interfer- 
ence of one man vitli the affairs or the 
property of another, or to un|)ose obliga- 
tions in respect of services which the 
person sought to be charged did not wish 
to have rendered. In the present case 
there can be no doubt that the Govern- 
ment acted lawfully in repairing the 
tank Tlie act was lawful whether done 
with a view of benefiting all the villages 
under the tank or the Government villages 
only, whether or not done with the inten- 
tion of the charging the zemindars. 
Having regard to the fact that zemindars 
knew of the intention to execute the re- 
pairs and did not disapprove, we think 
that if the repairs were done for the 
zemindars, they were done* lawfully for 
them.” This decision has been consi- 
dered in several later decisions of the 
same Court. But its authority in so far 
as the aforesaid propositions are concern- 
ed has relmained ujQchallepgedi. In the 
case of Chedi Lai v. Bhagwan Gas (9), 
which was a case of satisfaction of a rnort* 
(») 1 . U tt. II All 234 „ 
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gage decree by a i^ereon not subject to 
any legal obligation thereunder, S|r^ight> 
J., observed : “ But I presume tnat the 
legislature intended something when it 
used the word * lawful ’ •and that it had 
in contemplation cases in which a person 
h^d such a relation to another as either 
to justify an inference that by some act 
done for another person the ]jarty doing 
the act was entitled to look for compensa- 
tion for it to* the person for ^vlioin it was 
done. Here there was in my opinion no 
such relation between the parties as would 
create any such right or from which it 
could be reasonably inferred. If the 
Plaintiffs, as mere volunteers, choose to 
put their hands into their pockets and to 
pay a sum of money not for the Defend- 
ants but for themselves, Ihat^ was their 
own look-out and they cannot now claim 
the benefit of sec. 7U.” In the same 
case Mahmud, J., remarked: “1 need 
only add that any other view ol the law 
would amount to saying that the effect of 
sec. 70 of the Contract Act is to enable a 
total stranger, without any express or im- 
plied request on behalf of a debtor, to put 
himself into the shoes of the* creditor by 
the simple fact of paying ^the debts due 
by such debtor. I do not think that the 
section could have been intended to in- 
volve such results.” In the case of llaja 
BaikuntJui^ Nath Dcy Bahddur v. Udai 
Chand MaHti (10) Mookerjoe, J., observed 
that the word ” lawfully ” in sec. 70 is 
not a mere surplusage, and it must be 
considered in each individual case ^whe- 
ther the person who made the payment 
had any interest in making it ; and if not, 
the payment cannot be said to have been 
made lawfully. In the case of Punch- 
couri Ghose v.^ Haridas Jati (11), Sir 
Lancelot Sanderson, C. J., with the con- 

(10) 2 0. Xi. J. 811 n905\ 

( 11 ) 3 325 ( 1918 ) 


curreuce of Mookerjec, J., qualified the 
above proposition by slating that ” any 
interest ” must be a ” law^ful interest,” 
and held that deposit of money by a per- 
son as a mortgagee on the strength of a 
forged mortgage bond with an ulterior 
ol)ject of sul)sc(iuontly getting hold of the 
land of 11 le person for whom the pay- 
ment was made was not a lawful pay- 
ment within the meaning of sec. 70. In 
a later case, viz., that of Sarafatali v. 
Jssan Ali (6), Mookerjec and Walmsley, 
JJ., held that sec. 70 was applicable to the 
case of a person who is wrongly made a 
party to a Aiortgage suit, as one of the 
representatives of a mortgagor, and a 
decree being obtained therein, satisfies 
the decree in full, and in the suit for con- 
tribution which lie institutes it is found 
that he had no interest in the property, 
and obseiAed that the exposition of the 
law us laid dowm in the cases of Raja 
Buihuntha v. Udai Chand (10) and 
Panchcouri v. Haridas (11) w'as not in 
conflict with the view that v\us now 
taken. In the case of Goyeswar Banerjee 
V Brojo Sudari Devi (12), where a 
Hindu reversioner made a payment to stop 
a sale under tlie l^ublic Demands Re* 
c'overy Act of property then in iiossession 
of a Hindu widow to wlioiij* he was re- 
versioner, it was held lliat the payee had 
no such interest as might make the pay- 
ment a law^ful payment within the mean- 
,iug of sec. 70. It may perhaps be 
doubted as to whether in the last-men- 
tioned case too limited a meaning has not 
been given to the word ” lawful.” In 
some of these casgs stress been laid 
upon the dictum of the Judicial Com- 

(6 1. L. B. 46 Gal. 691 (1919). 

(10) 2 C. L. J. 311 (1906). 

(11) 26 0. L. J. 825 (1916). 

U2; I. L. B. 49 Oal. 470 : B, 0. 26 C. W* 
1029 (1921). 
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luittee in the case of Ram Tahal Singh 
V Rireswar Loll Sohu (13), which runs 
in these words ; “It is not in every case 
in whicli a man has been benefited by 
the money of anotlier that an obligation 
to repay that money arises. The ques- 
tion is not to be determined by nice con- 
sideration of what may be fair or proper 
according to the highest morality. To 
support such a suit there must be an 
obligation, express or implied, to repay.” 
This dictum it should be remembered was 
pronounced in a very special case in 
w^hich the facts were very peculiar and in 
connexion with a suit which came into 
existence before the law was codified in 
the Indian Contract Act. 

In tlic case of Suclfimul GhomI v. Bala- 
ram Mardana (11), where a tenant whowj 
interest in a. holding liad not been alfect- 
ed by certain sales, he not having been a 
party to the decrees, deposited money to 
set aside the sales, witliout protest from 
any party or the Court, Sir Law’rence 
Jenkins, C. J., observed that as the 
Plaintiff in making the deposits acted 
with the approval of the Court, what he 
did was done lawfully and further observ- 
ed thus : ‘ ‘ The terms of sec. 70 are un- 
questionably wide, but applied with dis- 
cretion they* enable the Courts to do sub- 
stantial justice in cases where it would 
be difficult to impute to the persons con- 
cerned relations actually created by con- 
tract. It is, however, specially incum-* 
bent on final Courtg of fact to be guarded 
and circumspect in iheir conclflsiQns and 
not to countenance acts or payments that 
are really o^ciouB.” • 

In the present suit, of course, we are 
not satisfied, that the Plaintiff has been 
able to prove that parties are governed by 
the Mitakshara law. That however does 

L. K. 2 I. A. 131 • 28 W. R. 805 (1876). 

Ui) I. L. R. 86 0»1. 1 neio). 


not matter, for his right to make the de- 
poait^was expressly gone into and found 
iq his favour by the Court and he made 
tlie deposit under the permission of the 
Court. The payment made was thus 
lawful payment according to the dictuioi 
of Sir Lawrence Jenkins, C. J., in the 
case of Suchand Ghoital v. Balaram M&r- 
(Jana (14) quoted above. It is not a case 
in which the deposit was jillowed to be 
made without an adjudication of the 
Plaintiff’s right as was the case in Panch^ 
coiiri V. Haridas (11) (see the observa- 
tions of Coxe, J., at the Bottom of 
page 327). The position of the Plaintiff 
in thi^ case is very much like that of a 
person who obtains a decree declaring his 
Light to deposit the money and then 
makes the, deposit, and subsequently the 
flecree is found to be unfounded or 
w rongly passed as was the case in Bindu- 
basini Dasi v. Harendra Lull Roy (1) and 
is entirely different from that of a person 
who has merely a claim which is subse- 
quently found to be without foundation. 

It was not a payment made by a wrong- 
doer simply for his pwn purposes as in 
the case of* Binda Koer v. Bhouda Das 
(15), nor made fraudulently or for the 
purpose of manufacturing evidence of 
title to the land as in the cases of Jinnat 
AH V. Fateh AH (16), Desai Himat Singji 
V. Bhavabhai (17) and Bama Sundari y. 
Adhar Chandra (18), nor a mere volun- 
tary or officious payment as was the case 
in Yogamlal v. Naina Pillai (19) and 
Gorddian Lai v. Darbar Shri *Surajfnaiji 

(I) I. L. R. 2Q Cal, 806 ; s. c. 8 0. W, N. 160 
(1867). 

(11) 26 G. L. J. 326 (1916), 

(U) 1. L. B. 38 Gftl. 1 (1910), 

(IBl T. L. R, 7 AU. 660 ^886^ 

(16) 16 0. W. N, 882 (l8xj). * 

(17) 1. L. B, 4 Bom. 642 at p» 668 (18^. 

(18) I. L. B. 22 Od, 29 (1694). 

(19) L L. E. ^ Mad. 16 (1909). - 
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(20), nor are therp any materials on the 
record upon which it can be said that the 
payment was made with a sinister object 
such as was the case in Janki Pro^d 
^ingh v. Baldeo Prosad (21). 

\ In my opinion the existence of an in- 
t^est IB generally a test as to the lawful 
<^iaracter of a paymeht, but even if an 
interest were not shown to exist payments 
on account of another, if lawfully made, 
v\'ouJd generally be provided for by sec. 
70 of the Act. 

As regards the other two re(|uisites of 
tlie sectiyn it is sufficient to slate tliat 
there is nothing to indicate that the 
riaiutiff intended to make the payment 
gratuitously, but all the circumstances 
point to his lia\ing made the deiwsit in 
order to save the property and to his 
having intended to look to the Defend- 
ants for coutribution propot’tionate to 
their interest. It has been urged that 
the Plaintiff has not been able lo prove 
that he had any separate funds. There 
is however some evidence that lie has his 
own funds and wdial is more imijorlani is 
the undisputed fact that the payment 
was made by the ^Plahitifl . » It has not 
been contended and on the authorities it 
cannot be contended that the word 
“ does in sec. 70 does not include 
payment of money. As regards the Ap- 
pellants having enjoyed the ^ benefits of 
this payment, there can hardly be any 
question, for there is the fact that x^shu- 
tosh Boy in his capacity as judgment- 
debtor did. in fact., &ei back his share in 
the properties which had been lost to 
him by the sale. Beyond the fact that 
at the sale the property was purchased in 
the name of the Appellant No. 1 there 
is nothing upon which it may be held 

that the deposit Vas made against the 
* 

(SOI T. L. B. 26 Bom. 604 (1903). 

(21) L L. tt, 80 AU. 107 (1908). 


wishes of the judgment-debtors or that 
they ever repudiated it as having been 
made against their interest. 

This, in my opinion, is a case, in which 
it may very well be said that the payment 
was a lawful one, that it was not gratui- 
tous or the result of an officious interfer- 
ence of a person who had no reason to 
think that he had an interest in making 
it, and that the Appellants have ad- 
mittedly enjoyed the benefits of the pay- 
ment, that it was lawfully made at the 
time he made it, that he did so in good 
faith xn the belief that he had an interest 
and not only that, he* w as also able to 
satisfy tlie Clourt under whose permission 
he was to act that he had such an in- 
terest. The case comes well within the 
principles laid dowm in a series of cases 
in which tlie right to be reimbursed in 
similar circumstances has been recognis- 
ed, of which reference may be made to 
those of NaUni Kmhtia Bose v. Mon- 
niohun Bose (22), Smith v. Dina Nath 

(23) , Upendra Chandra v. Tara Prasanna 

(24) aiul Chandra Sckiiar liar v. Nafar 
Chandra Kundu (25). Some of these 
cases were decided without reference to 
sec. 70 of the Contract Act; and in the 
last-mentioned case it way observed that 
it is consistent with general jxrinciples of 
equity that those whose funds are used 
to meet the legitimate demands of others, 
when the lattef have the benefit of such 
payments, are entitled to ask the latter 

* to pay lo the extent of tJie benefit, that 
tliey cangot retain tli^ benefits and plead 
non-Jiability, and tliat where the codified 
law does not cover the case, the Court 
should apply the'g^^ueral lav^, legal and 

(22) I. L. B. 7 Oal. 578 (1881). 

(23) I. L. B. 12 Cal. 213 (1866). 

(24) T. L. R. 30 Cal. 794: B. c. 7 0. W. N. 609 
(1903). 

(25) 4 0. L. J. 556 (1906), 
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equitable. It is no doubt necessary to 
be very circumspect in the application of 
this general principle of justice, equity 
and good conscience, but the terms of 
sec. 70 are wide enough to aflford ample 
room for the application of this principle 
in a fit case. Upon the facts to which I 
have already referred, the present case 
seems to me to be one in which it will be 
just to apply the provisions of that sec- 
tion. 

One other argument deser\es notice. 
It has been said that there are suits pend- 
ing between tlie IHaiiitiff’s father and 
uncle, viz., the l^efendants Xos. 2 and 
on the one liand and the Appellants on 
the other, as to the liabilities of the for- 
mer in respect of joint family funds in 
their hands and as the money which the 
Plaintiff advanced was not his own 
money, Plaintiff should not be allowed .a 
decree, but that all the liabilities should 


]>e adjusted in the sai^ suits. I do not 
ho we vet see any reason why the Pl^n- 
tiff shcfuld not be given a decree in the 
present case on the strength of tfie find- 
ings of which I have arrived. This de^ 
cree will not stand in the way of the An- 
pellants showing, if they may, in th^e 
suits that the money which the Idaintjjp 
advanced as being his own, really belong- 
ed to the joint family, and getting credits 
therefor in the usual way if *they succeed 
u) showiijg the same. 

The result .is that wdiile I do not agree 
III the reasons given by the learped Sub- 
ordinate Judge I hold tliut the decree 
passed h> liirn is substantially correct. 
The appeal therefore fails and is accord- 
ingly dismissed with costs (oiu^ set). 
The hearing fee is assessed at five gold 
inohurs. 

(ImiAVEs, J.— I agree. 

R. (\ M. 


[Knd or VoL. XXIX.] 
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Welcome to the Bench and the Bar. 

We accord our hearty welcome to ^the 
Bench, the Bar, the judiciary and the 
members of the legal profession all over India, 
omthe resumption of our duties at the begin- 
ijing of the legal year and offer them our 
humble services and help in the administration 
of justice which is the noblest of all 
functions of the State, on which its whole 
superstructure rests and which after ail is the 
^rner-stone of citizen’s rights and of per- 
Pnal and popular liberty. 


The late Mr, Bhupendra Nath Basu^. 

'Since the Courts closed during the Dusserah 
Vacation wheQ we took our anniaal holiday, 
one of our foremost public men who was also 
one of the leading solicitors of Calcutta has 
passed away. Mr. Bhupendra Nath Basu 
who after a long and meritorious cafeer both 
in the profession and public life broke down 
some months ago, breathed his last on 
Tuesday the 16th of September. Death has 
indeed levied a heavy toll this year on the 
great men of Bengal and following so closely 
upon the death of Sir Aslmtosh Chaudhuri 
and Sir Aehutosh Mookerjee, the death of Mr. 
Easu is not only a great blow to Bengal but 
to the whole of India. A man of strong per- 
sonality, of liberal views and broad sympathies, 
Mr. Basu was fcr masiy years one of the 
leaders of public opinion in this country. Not 
to speak of his omi province,, all Indiii to-day 
feels poorer at his loss and the guiding hand 
of the veteran Vtatesihan will be missed every- 


where. While appreciating the benefit that 
India has derived from the British rule, he 
never hesitated to urge upon the Government 
the just claims of his countrymen and inspite 
of failures and disappointments he never 
despaired of ultimate success in a legitimate 
campaign of tl:ie Indian •people for the full 
rights of British citizenship and the privilege 
of managing their own affairs. He was a 
solicitor with a large practice but he never 
grudged to devote a good portion of his time 
to matters of public interest. M!r. Basu 
was an ardent worker of the Indian National 
Congress of which august assembly he was 
the president at its sitting in Madras in 1914. 
He took a very prominent part in the public 
agitation against the partition of Bengal and 
as a non-official member of the Provincial and 
Indian Legislatures he did much useful work. 
He took no less interest in social and 
educational reforms* than in political. In 
1919 he was appointed a member of the 
Council of the Secretary of State for India and 
in that capacity he did much to give the new 
Government of India Act the sha]:)e it has. 
In 1922 he was nominated by the Governmeirt 
of India as their representative at the Labour 
Conference at. Geneva. In 1923 Mr. Basu 
came back to India and was appointed a 
member of the Public Services Commission. 
After making over charge of his office at 
miitehall, Mr. Basu became a member of the 
Executive Council of the Governor of Bengal 
and though in failing health he accepted the 
office of Vice-Chancellor of the University of 
Calcutta in succesj^ion to Sir Ashutosh 
Mookerjee. By the death of Mr. Basu the 
legal profession has lost one of its ablest mem- 
bers and Bengal a no less able, sgber, level- 
headed and patriotic leader. If he ha4 been 
alive to-day, wiser council would have pre- 
vailed in the Executive Council of the Govern- 
ment Of Bengal and the Bengal Criminal Law 
Amendment Ordinance would not' have come 



THE CALCUTTA WEEKLY NOTES. 


into existence. We convey our heart-felt 
condolence to the members of the bereaved 
family. 


Bengal Criminal Law Amendment Ordi- 
nance^ (1) of 1924. 

We very much regret that it should at all 
have been considered necessary or expedient 
to have resort to legislation by Ordi- 
nance by the Governor-General of In- 
dia at the instance of the Governor of 
Bengal arming the Police and the exe- 
cutive with extraordinary ]X)wers and ousting 
the jurisdiction of law Courts with re- 
gard to certain offences. In exercise of the 
powers conferred by sec. 72 of the Govern- 
ment of India Act. the Governor-General has 
promulgated an Ordinance called the Bengal 
Criminal Law Amendment Ordinance, 1924. 
Its main features are : — In cases of certain 
•specified offences it substitutes a trial by three 
Commissioners for the ordinary trial by jury. 
No preliminary enquiry is necessary and the 
Commissioners are authorised to take cogniz- 
ance of offences without the accused being 
committed to them for trial. In matters of 
adjournment and bail, the provisions of the 
Code of Criminal Procedure are superseded bv 
those of the Ordinance. An appeal to the 
High Court is, however, allowed in the ordi- 
nary way against a conviction and sentence 
passed by the Commissioners and capital sen- 
tences passed by the Commissioners are subject 
to confirmation by the High Court. The 
more drastic provisions of the Ordinance are 
those that are contained in secs. 12 and 14. 
Sec. 12 lays (lown that under orders of the 
Local Government any person may be arrested 
without warrant and committed to custodv in 
jail, and sec. 14 empowers* any officer of Gov- 
ernment authorised in this behalf by general 
or special order of the Local Government to 
arrest without warrant any person against 
whom a reasonable Suspicion exi^its that he is 
a person in respect of whom an order might 
lawfully be made under sec. 12. To persona 
committed tq custody in jail an allowan^ is 
to be given by Government but they are to be 
treated as under-trial prisoners subject to jail 
discipline. By a notification issued simul- 
taneously with the Ordinance the Local Gov- 
ernment has invested all Magistrafes Of the 
■first class and all police officers above the rank 
of Sub-Inspector with the powers under sec. 
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M. In two lengthy statements issued along 
with the Ordinance the Governor and Gover- 
nor-General have gk^en reasons for promulgat- 
ing ^ the Ordinance: 


We have very carefully •^considered the 
reasons advanced by the* Governor cjf Bengal 
in Council for taking the powers oorferred by 
the 6rdinance by the Governor-G4?neral and 
we find them quite unconvincing. The reasons 
given by His Excellency the Governor-Gene- 
ral are but a resume of those given by the Gov- 
ernment of Bengal and sq what we have to say 
about the latter will be equally applicable to 
the fprmer. , We are of opinion that the Gov- 
ernment have not been able to make out any 
case for the passing of siiqh a drastic Ordi- 
nance. The Government of Bengal say that 
“ the Government of Bengal have not been 
able to take the public as fully into their con- 
fidence as they would wish.'* We have 
no sympathy for anarchy or anarchical 
movements but we have no sympathy 
either i’or the Executive Government taking 
and conferring on the Police more drastic and 
arbitrary, powers than the “Dora" by an 
Ordinance in times of peace and ousting the 
jurisdiction of the Courts of law in a more 
thorough-going manner. The “Dora" 
the Defence of India Act and the Rules the#-’ 
under were passed at a time when the great- 
est of wars, known to history, was threatening 
the safety of India no less than that of the 
British Isles, when enemy’s war vessels were 
cruising in Indian waters, bombarding her 
coasts, and foreign emissaries -were trying to 
promote internal disorder and rising in India. 
It is ridiculous to say that the Bengal Gov- 
ernment require similar or much more drastic, 
powers now to put down a few stray and 
straggling individuals who may entertain re- 
volutionary or anarchical ideas and commit 
some reckless crimes. ^ 


We fully believe that it is quite competeni 
for the Police with a very ordinary amount of 
vigilance to keep these desperate persons in 
check as is done throughout the civilized world 
and to bring them to book in the law Courts 
under the ordinary law of* the country. The 
Ordinance and the reasons advanced for bring- j 
ing it into existence seem to us to cast an tin- ; 
merited slur on the judiciary, the jtify Bind 

2 
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the people of Bengal and an indirect censare 
on the Government it&elf and the Police. We 
shall take the principal ce^s relied on by Gov- 
ernment ip justification of* taking such ‘ ektra- 
ordinary powers under the Ordinance, ’^liese 
are the cases of Barendra Ghose (Sankaritola* 
Post Office mfirder) and Gopi Mohan Shaha 
(Day ifiurder case). They ard fresh in our 
memory k So far as the public are concerned, 
it will be\emembered that the members of the 
public ipcluding a student returning from 
College gave Barendra a chase at the risk of 
their lives when he ran firing at them. * Then 
at his trial witnesse.^ gave their evidence boldly 
and’ none of them were intimidated or molest- 
ed at the time or since then. The jury also 
returned a unanimous verdict of guilty and 
the Court passed the extreme sentence undeif 
law which has recently been confirmed by the 
Privy Council. It is the Government of In- 
dia who commuted the death sentence on 
Barendra to one of transportation, not on the 
recommendation of tlie Judges and the jury 
who tried the case, but at the instance of the 
Bengal Government. Then again ta*ke Gopi 
Mohan Shaha's case. He too was arrested 
after the atrocious crime by the common 
people in the street and at the risk of their 
lives when he too was running and firing. At 
,hi8 trial the plea of insanity was pressed on 
'^fee jury very vigorously by his Counsel and 
expert medical witness. It cannot be ques- 
tioned from the evidence that the fellow was a 
mnniac. But the jury had no sympathy for 
this homicidal maniac and returned a verdict 
of guilty. The jury are not supposed to be 
judges of the law but relying on their sound 
common sense they brought in the right ver- 
dict which is in accordance with Macnaghten’s 
case which laid down that insanity ^as a plea 
can only prevail if the . accused is found 
to be devoid of the sense of right and wrong 
and is unable to judge of the consequences 
W his act. The law as laid down by the Indian 
Penal Code is the* same. 


The Government of Bengal says that if it 
possessed powers now conferred bv the Ordi- 
nance they could have prevented the murder. 
But the evidence in this case showed that the 
accused was seen several Mmfes in the neighbour- 
hood of Park Stj^eet and the maidan at early 
hours of the morning, when Bengali youths 
are seldom tq be seen in that quarter. He 


must have had his revolver with him then and 
if arrested on suspicion, for which the Code 
of Criminal Procedure makes ample provision, 
this diabolical murder could have been prevent- 
ed and the accused punished. Two lives 
might have been thus saved. This case is 
a serious reflection on the detective ability 
of the police, and now they by way of 
an excuse ask for arbitrary powers which will 
only further demoralise them. About the 
recent Alipur Gang case, everyone who has 
followed the proceedings knows how the 
Police bungled it and even the judge who 
tried it recorded a note reflecting on their con- 
duct. The veiled suggestion that the judges 
and the jury failed in their duty is a most un- 
justifiable charge. As regards the Sirajgunge 
resolution, it is well-known that the public 
and all sections of the stress unanimously con- 
demned it. Only one newspaper was at great 
pains to explain that the resolution could not 
be regarded as lending any support to 
any creed of murder or yiolence and that be- 
cause its editor was indiscreet enough to lend 
it his indirect support in a different capacity. 
The Government says it has been able 
to trace the red leaflets to its pub- 
lisher. Why then does it not prosecute 
him? As regards Dhenki'\s case and the 
subsequent murder of his co-accused it is still 
sub-judice and we express no opinion and the 
Government should not either. Thus the 
plea of the Governiftent that extraordinary 
powers are required because the judges, 
the jury and witnesses or the members of tlie 
public cannot be relied on to hrimr anarchists 
or revolutionary criminals to justice utterly 
fails. 


The Government say that they do not 
consider it expedient to take the public into 
tjjeir confidence regarding the prevalence of 
revolutionary or anarchical movements in 
Bengal and, assert that*“ they have had in- 
formations which have been tested and found 
reliable.” The members of the public who, 
we have shown, ar^ not in sympathy with 
such movements, arc not prepared to accept 
such ipse dixit of the Government. Even in 
the pre-reform days the Government used to 
place sufficient evidence of such movements 
before the public and that by prosecution of 
persons concerned in such conspiracies or 
crimes before the Courts of justice. This is 



it 


THE CALCUTTA WEEKLY NOTES. 


[Voc. tlXX 


the only means by which the Government 
or the public can be aatisfied about the truth 
or otherwise of the facts concernini? them. 
The Government and the Police mostly get 
their information from spies and informers 
who as a rule^ are not a very reliable class of 
people. It is therefore all the more necessary 
that their informations should be tested and 
corroborated by other witnesses in open Court. 
There is no question that revolutionary cons- 
piracies came into existence in Bengal after 
the Partition. The Government of the day 
had to face a very grave situation. Still they 
did not adopt the dark methods of the present 
Government. They, no doubt, got the Criminal 
Law Amendment Act of 1908 passed but Part 
I of it was not at all such a drastic measure 
as the present Ordinance. Persons or groups 
of persons 6usj)ected cf seditious conspiracy or 
political crimes were all the same tried before 
the law Courts. The Act of 1908 prodded 
for a preliminary inquiry before a Magistrate, 
though of a summary nature, which the Ordi- 
nance has altogether dispensed wnth. Then 
when a primd facie case was made out, the 
accused were committed to the High Court for 
trial by a special bench of three Judges, 
though without a jury, and for this the Ordi- 
nance now substitutes a Commission of 
Mofussil Judges and no jury. The Govern- 
ment may also take the opinion of two judi- 
cial officers with regard to persons arrested 
but their opinion is ^-not final and the 
Executive Government will have the last say 
in the matter. The Commission will dis- 
charge their duties in a more or less Court 
martial fashion. Is it at all proper to adopt 
such a course by any constitutional Govern- 
ment in times 'of peace? 


Even between 1908 and 1912 when there 
was more unrest in Bengal than there has 
ever been in this province, the Gov^mmelit 
of the day, though professedly autocratic, 
adopted a more constitutional cSnr&e. They 
submitted the cases of conspiracy of a far 
more serious character than is alleged to exist 
now to judicial tribunals. We need here 
mention only the leading ones. The AKpwr 
Conspiracy case (1908), the Dacca Conspiracy 
case (1910), The Howrah Ganq case (1910), 
The Barisal Conspiracy case, (trial in 1913 of a 
^nspiracy of a much earlier date), The Raja 
pazar Bomb case (trial in 1913 of a conspiracy of 


an earlier date). All these ended in conviction 
as will be found from the law reports or the 
appendix to Eowla|it Committee’s Report. 
Thete and many other cases, which were suc- 
cessfully prosecuted by the Government of 
,the day, and the heavy sentences of transporta- 
tion and imprisonment that were passed by 
the law Courts then, broke the back of 
these conspiracies. It is a fiction o^tbe part 
of tile Government to say that lift was the 
orders of internifient and deportation that were 
passed then or during the war that 
enabled them to cope with the terrorist move- 
ment in Bengal. Soon after the annulment of 
the Partition the great war broke out and 
such an event was bound to promote violent 
activities of some stray and straggling revolu- 
tionaries who remained undetected. They 
continued committing some 'crimes for their 
own personal gain or for taking revenge but 
not in any organised form. The only inci- 
dent of importance was the taking away 
of a large consignment of arms and 
ammunition on its way to Rodda & Co. But 
the Government of Bengal did not hesitate 
to submit even this Arms Theft case for trial 
before the law Court and it ended in a convic-; 
tion of the persons concerned. We need not 
go into the details of war-time troubles, which 
were to no small extent promoted by foreign 
emissaries. The Indian people helped th^ 
Government in every way possible. The 
Defence of India Act and its rules were fram- 
ed for coping with ^troubles created by foreign 
emissarievi and not at all as an executive 
weapon for the punishment of political offen- 
ders without a trial. 


It was, however, tlie Rowlatt Act that was 
so designed. But before the Rowlatt Act was 
framed, a commitfee was appointed before 
whom not only all the cases of political 
outrages and conspiracies from 1907 to 1918 
but also facts of a more serious character such 
as. attempts for the supply of ship-loads of 
rifles, pistols, bombs and cartridges by the 
enemy were placed and the Rowlatt Report 
after reviewing and publishing all these 
facts for public information proposed special 
legislation. If the publication of the Epw- 
latfc Report did set^ the Hoogly on 
fire, we do not believe the |acts alteg- 
©d to be in the possession of Lord Lytton 
and his wise councillors will do so. Unlew the 
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.public arc taken into confidence, they would 
be quite juatified in believing that the Gk)V- 
ernor is being led blindfold by some of his 
autocratic executive cofincillors and the| police, 
now that the Legislative Council has adopted 
a policy of self-immolation. The (Govern- 
ment has, however, tnade a very sinister use 
of C, E. Das’s reckless assertion regard- 
ing t% prevalence of anarchy in Bengal to his 
complete discomfiture when he vainly ima- 
gined tnat he could thus 'bluff the British 
Government to come to terms with him on the 
lines of the Irish Treaty of 1919. The Gov- 
ernment here took advantage of his hoax to 
throw dust info fhe eyes of the Labour Gov- 
ernment and the latter in - their turn made 
as much use of it for electioneering 
purposes as their opponents • did of the 
Zinovieff’s letter. But after all, political 
trickery does not. pay in the long run. We 
would therefore suggest to the Government of 
Bengal and the Government of India tb with- 
draw the Ordinance and put the persons 
arrested thereunder to their trial before the 
ordinary Courts of law under the ordinary law 
of the land which would enable them to cope 
more effectively with the criminal activities of 
political offenders. Coercive and repressive 
laws only serve to promote general discontent 
in the country. 

We shall conclude by pointing out that the 
terms of the Ordinance are even more drastic 
than the Eowlatt Act — a very ill-fated legisla- 
tion which after it was passed by the Indian 
Legislature, in 1919, by a nominated official 
majority, brought in a lot of troubles which is 
still fresh in our memory. It remained a 
dead letter ever since, till its funeral 
rites were mournfully performed by Sir 
William Vincent in the Legislative Assembly 
in 1922 with the full concurrence of Lord 
^Beading who accepted the recommendations of 
the Eepressive Laws Committee of the Indian 
Legislatures ir this behalf. The present Ordi- 
nance is but a hideous ghost that has" been 
conjured up oiit of the grave of the Rowlatt 
Act by the Joint collaboration of Lord Reading 
and Lord Lytton and some of their uncanny 
icounmllors. That this is so will appear from 
the ^eleton sketch of both the Ordinance and 
Rowbtt Act, weVblish below! 


REPRESSIVE LAWS, PAST 
AND PliESENT. 

A brief survey of the Legislation under- 
taken in recent years to supersede the ordi- 
nary criminal law of the land shows that in 
19()8 the Indian Criminal Law Amendment 
Act (Act XIV) was passed whereby a special 
procedure was provided for the trial of certain 
offences by three Judges of the High Court. 
The proceedings were to be instituted by an 
ex parte preliminary enquiry by a Magis- 
trate. Part II of this Act dealt with unlawful 
associations and the Governor-General could 
declare any association unlawful and the 
penalty for being a member of an unlawful 
association was imprisonment for three years. 

In 1915 the Defence of India (Criminal Law 
Amendment) Act (Act V) was passed for the 
more speedy trial of certain offences. The 
preliminary ‘enquiry for the purpose of com- 
mitment was dispensed with and the trial 
was to be by three Commissioners as under 
the new Ordinance which in matters of trial 
is almost on a line with this Act, with this 
exception that the Ordinance provides for an 
appeal to the High Court in the ordinary way 
and a sentence of death passed by the Commis- 
sioners under the Ordinance is subject to con- 
firmation by the High Courk Under sec. 2 
of this Act the Governor-General in Council 
could make rules for the purpose of securing the 
public safety and the defence of British India. 
Sec. 3 of these rules ^Defence of India (consoli- 
dation) rules] laid down that where in the 
opinion of the Local Government there were 
reasonable grounds for believing that any 
person had acted, was acting or was about to 
act in a manner prejudicial to the public 
safety or the defence of ’British India,, the 
Local Government might by order in writing 
direct that such person was not to enter, re- 
side or remam in any area specified in the 
order; was to reside or remain in any area 
specified in the order ; was to reside or remain 
in any area in British India so specified; was 
to condu^it himself in such manner or abstain 
from such acts or take such order with any 
property in his possession or under his con- 
trol as might be tlpecified in the order. 

In 1919 the Anarchical and Revolutionary 
Crimes Act (Act XI) was passed which made 
special provisions for the trial of certain 
offences by three Judges of the High Court, 
the proceedings being instituted bv the lodg- 
ing of an information with the Chief Justice. 
Part II of this Act laid down in sec. 22 that 
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when in the opinion of the Local GoTernment 
there were reasonable grounds) for beliieving 
that any person was or had been actively 
concerned in any anarchical or revolutionary 
movement the Local Government might make 
an order against such person directing him to 
execute a bond, to notify his residence or to 
remain or reside in any area in British India 
specified in the order. Part III of this 'Act 
laid down in sec. 34 that where in the opinion 
of the Local Government there were reason- 
able grounds for believing that any person 
ha»d been or w^as concerned in any offence 
.mentioned in the schedule of the Act the Local 
Government might make an dirder darectmg 
the arrest of such person without warrant and 
the confinement of any person in such place 
and under such conditions and restrictions as 
might be specified in t|ie order. ^ Under this 
section the Local Government might direct 
the search of any place specified in the order 
which in the opinion of the Local Government 
had been, was being, or was about to be, used 
for any pur[)Ose connected wdth any anarchical 
or revolutionary movement. 

In each case, botli under. Part II and Part 
III, before making the order the Local Gov- 
ernment was to place all the materials in its 
possession relating to the particular case in 
question before a judicial officer' qualified for 
appointment to a High Court and take his 
opinion and it w^rs only after considering such 
opinion that the Local Government could 
make an order under Part II or Part III. 

Sec. J2 of the Ordinance lays down : — 

“ (1) Where in the opinion of the Local Gov- 
ernment there are reasonable grounds for be- 
lieving that any person — 

ii) has acted, is acting or is about to act in 
contravention of the provisions of the Indian 
Arms Act, 1878, or of the Explosive Subs- 
tances Act, 1908, or 

(ii) has oommitt-ed, is committing, or is 
about to commit any offence specified in ilio ' 
second schedule, or , 

(in) has acted, is acting, or is abo\it to act 
with a view to interfere by violence or bv 
threat of violence with the administration of 
justice, " * 

The Tjocal Government, if it is satisfied 
that such person is a member or is being con- 
trolled or instigated by a member of any asso- 
ciation of which the objects or methods in- 
clude the doing of any of such acts or the 
commission of any of such offences, may, by 
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order in writing, give all or any of the follow- 
ing directions, namely, that such person 

(a) shall notify hi^p residence and any 
change of residence to such authority as may 
be specified in the order : 

, (b) shall report himself to the police in 
such manner and at such periods* as may be so 
specified : • ^ | 

(c) shall conduct himself in such manner 

or absta*in from such acts as may -be W) speci- 
fied : ^ ■ 

(d) shall reside or remain in any area in 
British India so specified : 

(e) shall not enter, residjB in or remain in 
any area specified in such order : 

(/) shall be committed to custody in any 
jail : 

Provided fhat the Local Government shall 
not in an order under cl. (a) o/cl. (b) specify 
an area or a jail outside Bengal without the 
previous sanction of the Governor-General in 
Council. 

(2) The Local Government in its order 
under sub-sec. (1) may direct 

(a) the ‘arrest without warrant of the per- 
son in respect of whom the order is made at 
any place where he may be found by any 
police officer or other officer of Government to 
whom the order may be directed or endorsed 
by or under the general or special authority of 
the Local Government ; 

(b) the search of any place specified in the 
order which in the opinion of the Local Gov- 
ernment has been, is, being or is about to be 
used by sueJh person for the purpose of doing 
any act or committing any offence of the 
nature describe in sub-sec. (1).” 

Sec. ]4 of the Ordinance provides: — 

“ (1) Any officer of Government authorised 
in this behalf by general or special order of 
the Tiocal " Government may arrest without 
w^arrant any person against whom a reasonable 
suspicion exists that he is a person in respect 
of whom an order might lawfully be made* 
under sub-sec. (1) of sec. 12. , 

(2) t Any officer exercising the power con- 

ferred by sub-sec, (I) may at the time of 
making the arrest search any place and seize 
any property which is or is reasonably sus- 
pected of being used by such person for the 
purpose of doing any act or committing any 
offence of the nature deecribed in sub-sec. (Z) 
of sec. 12. * 

(3) Any officer making an arrest under bu 6- 
sec. (1) ^all forthwith report the fact to the 

’ 6 
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Local Government and pending receipt of the 
orders of the Local Government may by order 
in writmg commit any person so arrested to 
such ciystody as the Local Governmeht may 
by general or special order specify in that 
behalf : • 

Provided that no person shall he detained 
in ciitody under* this section ’for a period ex- 
ceedujp fifteen days save under ^a special 
order a the Local Government and no person 
shall in any case be detained in custody under 
this section for a period exceeding one 
month.” 

By a notificaticga the Local Government has 
authorised all Magistrates of the first class 
and all police officers above the rank of Sub- 
Inspector to make arrests under pec. 14. The 
notification ,also authorises that persons 
an’csted under sec.- 14 in any area subject to 
the jurisdiction of the Commissioner of Police, 
Calcutta, shall be committed to custody in the 
Presidency Jail and those arrested in any other 
area shall be committed to custody in the 
District Jail. The notification further pro- 
vides that persons committed to cuStody under 
sec. 14 shall for the duration of such custody 
be subject to jai] discipline in all respects as 
if they were under-trial prisoners committed 
to custody under the provisions of the Code of 
Criminal Procedure. 

It will thus be seen that the Ordinance pro- 
vides for no preliminary safeguard like 
taking the opinion of a judicial officer before 
making an order which was to be found in 
the Rowlatt Act but only providers in sec. 19 
that within one month from the date, of the 
issue of an order under sec. 12 the Local Gov- 
ernment shall place before two Judges the 
facts and circumstances of each case and on 
receipt of the report of the Jud^^es the Local 
Government shall pass such orders as will ap- 
pear to be just and proper. Over and above 
this the special provision has been made under 
sec. ]4 for arrest by a police officer. 


MODE OF RECOEDING EVIDENCE 
IN CRIMINAL CASES. 

^Having regard to the general objec? of Chap. 
3&V of the Code of Criminal Procedure, 
which is to ensure tHe accuracy of the record 
and afford information to the accused as to 
what the evidence at the trial is, compliance 
with sec. .360, cl (I) which lays down that 


the evidence of each witness after being re- 
corded by the Court shall be read over to him 
in the presence of the accused, if in attendance * 
or of his pleader, if he appears by pleader and 
shall, if necessary, be corrected is imperative.' 

It is a matter of common knowledge that 
this wholesome provision of law enacted not 
only for the benefit of the witness but also of 
the accused is almost universally ignored. 
The result has been to set up a wholly erro- 
neous practice in the Criminal Courts in 
direct contravention of the law on the sub- 
ject. A similar deplorable consequence was 
brought about by tlie non-observance of sec. 
342 of the Code of Criminal Procedure which 
came to the notice of the High Court in Muza* 
har Ali v. Kinej -Emperor ^ 27 C. W. N. 99 and 
subsequent cases and it was ruled that strict 
compliance «vith the ^provisions of the statute 
was absolutely necessary and must be en- 
forced. In consequence of this decision a very 
large n*iiml)er of cases, disposed of both in 
the Mofussil and in Calcutta had to.be retried. 
Exactly similar will be the result of the recent 
decision of the High Court in Hira Lai Ghosh 
V. The King-Emperor^ 28 C. W. N. 968, in 
which their Lordships Newbould and Mukerji, 
JJ., have strongly condemned the prac- 
tice of not complying with the provisions of 
seq. 360, cl. (1) and held that the failure to 
comply with the provisions deprives the 
accused of the very valuable right of checking 
the depositions of 1;he witnesses and vitiates the 
whole trial. 

In the first Draft Bill (IIT of 1914) for the 
purpose of amending the Code of Criminal 
Procedure, it was proposed, in cl. 83 of the 
Bill, evidently to legalise the^ practice that had 
grown up, to amend sec. 360, so as to provide 
for the reading over of the deposition to the 
witness only if* the accused so desired and not 
in any other case. The Calcutta High Court 
, when consulted on the Bill supported the pro- 
posed amendment but in the 'Bill introduced 
in the Imperial Legfela^tive Assembly on 20th 
September 1917, cl. 83 was omitted. Thus 
it is clear that the Legislature deliberately 
decided that the inconvenience, if any. caused 
by the provisions of sec 360 did not justify 
an alteration of the law and therefore it is all 
the more necessary and imperative that com- 
pliance with the provisions of the section 
must be strictly enforced.^ Hundreds of cases 
will now have to be retrie^d on the ground that 
the depositions of the witnesses were not pro-* 
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perly read over to them as last year numerous 
retrials took place on account of the omission 
of the Magistrates to examine the accused 
under sec. 342 after the close of the evidence 
for the prosecution. This waste of public 
time is much to be regretted and the respon- 
sibility for it rests with the Magistrates who 
must now clearly understand that the slight- 
est deviation from imperative- rules of procedure 
laid down by the Legislature cannot be validated 
by any practice that may have grown up 
without the sanction of law, however long 
established and frequently followed that prac- 
tice may be. 

In a correspondence to be published hereafter 
our attention is drawn to another point in 
connection with sec. 360. The ordinary mode 
of taking evidence in a criminal case is that 
the Judge or Magistrate should 'record it in 
the language of the Court (sec. 356) or in his 
mother tongue (sec. 357) in the form of a 
narrative (sec. 359) and the record so made 
is to be r^ad over to the witness in the pre- 
sence of the accused (sec. 360). Sec. 355 ;s 
an exception to the general rule and empowers 
the Court to make a memorandum only of the 
substance of the evidence of each witness in 
summons cases and jn cases of certain offences 
mentioned in sec. 260 ; on the other hand, 
under sec. 358 the Magistrate in his discre- 
tion may in cases in which he is authorised 
to make only a memorandum of the evidence 
choose to inake a full recoH. Sec. 360 en- 
joins that the evidence of each witness taken 
down under sec. 366 or see. 357 shall be read 
over in the manner provided ; in other words, 
the evidence recorded is to be read over to the 
witness only in those cases where a full re- 
cord is made and not where a memorandum 
only of the substance is kept for in these 
latter cases, having regard to the petty nature 
thereof, the Legislature has allowed a deviation 
from the general rule. 

The question ^raised is whether sec. 360 
applies to a case where the Magistrate chooses 
to proceed under sec. 358. Sec. 358 is ana- 
logous to sub-sec. (2) of sec. 260 which pro- 
vides for the regular trial ofr a case wliich th’e 
Magistrate has commenced under the sum- 
mary form hut which in the course of the 
trial appears to be of a character which ren- 
ders a regular trial necessary. Where a 
Magistrate takes action under sub-sec. (2) of 
sec. 260 all the formalities of a regular triM 
musS be followed and advantage cannot be 


taken of the deviations from the general role 
provided for summary trials by secs. 263, 264. 
Likew^e if the Magistrate chooses to follow 
sec. ^58 all the formalities of recording evi- 
dence in a regular way must be followed and 
sou. 3o0 will undoubtedly apply and the evi- 
dence of witnesses recorded jbv tSe Magistrate 
must be read over to them in the manns: pro- 
vided byilaw. / 

8ecs. 356, 359, ^60 are obviously to4je read 
together and no one of them can be brought 
into opei;ation except in conjunction with the 
others. The arrangement of the sections and 
the general policy adopted in the Code makes 
it abundantly clear that this was the inten- 
tion of the legislature. 

As to the point which may be raised 
about the legality of the Magistrate making a 
memorandum of the evidence of witnesses in 
a case, say, under sec. 457, I. P. C., which is 
a “serious” offence for which the maximum 
punishment provided is imprisonment for five 
years, the answer is not far to seek. 

Cases under sec. 457, 1. P. C., as under many 
other sections may vary in grades of crimi- 
nality and a Magistrate can dispose of those 
cases only which are not fit to be committed 
to the Court of Sessions, in other words, of 
petty cases only and in these petty cases the 
law allows him to take a short cut in proceed- 
ing with the trial without recording the de-. 
positions in full. The decision of this point 
docs not in any way depend on the appli- 
cability or otherwise of sec. 360 to cases pro- 
ceeded with under sec. 358, because it is en- 
tirely optional, with the Magistrate to follow 
the procedure laid down by the latter section 
or not. If he chooses to follow sec. 368 then 
and then only sec. 360 comes in ; the Magis- 
trate is not ip any way bound by the operation 
of sec. 360 to follow sec. 358. 
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The Ordinance and its supersession or con- 
firmation by legislation. 

We have in our last issue commented on 
•the provisions of tlie Ordinance lately issued 
by the Governor-General. From newspaper 
reports it appears that Pundit Moti Lai 
Nehru has given notice of the introduction of 
a Bill in the Legislative Assembly for the 
repeal of the Ordinance with effect from the 
date on which it was passed. Ordinances are 
passed by the Governor-General under sec. 72 
of the Government of India Act in cases of 
emergency for the peace and good government 
of British India or any part thereof and 
they are subject to the libe disallowjince as an 
Act passed by the Indian Legislature and may 
be controlled or superseded by a;iy such Act. 
But under sec. 67 (2) of the Government of 
India Act, it shall not be lawful without the 
previous sanction of the Governor-General to 
introduce at any meeting of either Chamber 
of the Indian Legislature any measure re- 
pealing or amending any Act or Ordinance 
made by the Governor-General and under 

19 of the Legislative Kules such sanction 
is to be appended . with the notice of motion 
for leave to introduce the Bill. Thus the pre- 
vious sanction of the Governor-General i-a a 
condition precedent -to the introduction of 
any measure like the one proposed. 


An Ordinance may be made’' by the 
Gofvernor-General under sec. 72 “ in cases 
.of emergency” as was done by His 
Excellency the time of the Mophla ris- 
ing and. thaf was at a time when the 


Legislature was not sitting. When the 
Legislature met no one objected to it because 
there was no question that the rising had 
created an “emergency” which could not be 
coped with except by the declaration of mar- 
tial law by the Ordinances issued at the time. 
The situation was debated upon when the 
Legislature met but no exception w’as taken 
to the Ordinances. Blit the circumstances of 
the issue of the present Ordinance, is quite 
different as no overt act or apprehension of 
a rising or civil commotion is alleged and the 
public has been kept in the dark as to the 
character of the “emergency,” if any. 

Ordinances are, however, issued by the 
Governor-General and not by the Governor- 
General in Council and any resolution or 
motion for adjournment for eliciting facts or 
questioning, their propriety or recommending 
their repeal may be ruled out of* order under 
Legislative Buie 23 and Standing Or. 29 of the 
Indian Legislaturef But a convention of the 
Legislature established by practice may over- 
ride the Eules and Standing Orders and there 
is a ruling to that effect by the President of 
the Assembly with regard to nominal cuts in 
respect of non-votable ite;ns. Since the 
Mophla disturbances were debated upon, wi© 
see no reason why the Bengal situation can 
not form tlie subject-matter of a resolution. 
But apart from such debatable question 
jvhether a resolution or motion for ad- 
journment relating to the Ondinance would 
be in ojder or nol, there can be no 
question that a motion for leave to introduce 
a Bill for its repeal before its natural life of 
six months is quite competent. The Gover- 
nor-General may no doubt refuse his sanction 
under sec. 67, but it may be^auestioned whe- 
ther he, should do so constitutionally. When 
“leave to appeal ” is required by law, it is 
not intended that such leave should be arbi- 
trarily refused but that leave has to be sought 
and should be granted when there are primd 
facie grounds for consideration. 


9 
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We have mentioned above that the issue of an 
Ordinance is an ‘'emergency ” power and may 
properly be exercised when any “ emergency 
arises and the Legislature is not sitting. 
It seems to us that the spirit of the constitu- 
tion requires that when the Legislature meets, 
the Government should of its o'^n motion 
introduce a Bill covering the grounds of the 
Ordinance for obtaining legislative sanction to 
it. If such sanction is refused and the 
Governor-General is still convinced that it is 
essential for the safety or tranquillity or in- 
terests of British India or of any part thereof 
he may certify the measure under sec. 67B. 
Such a course would be far more constitu- 
tional than to ignore the Legislature al- 
together and to refuse leave to the introduc- 
tion of any Bill ; for, ^that would imply the 
Governor-General’ s want of conMence in the 
Legislature. As the constitutional head of 
the Government of India he should give tlie 
Legislature every opportunity for discus- 
sion of Ordinances promulgated by him 
in his executive capacity. Further, the pro- 
vision in sec, 72 that an Ordinance may be 
“ disallowed, controlled or superseded ” by 
an Act of the Legislature would be quite un- 
meaning, if sec. 07 of the Act is to be read 
as meaning that leave for introduction of 
any Bill for .the repeal of an Ordinance should 
invariably be refused. 

We are further of opinion that such leave 
should be given because it is a very properly 
debatable question whether any such “emer- 
gency “ has arisen in Bengal as would 
justify the issue of the Ordinance in 
question. Such*- a debate in the Legis- 
lature which would be an index to the 
public opinion in the country cannot do 
any harm but on the contrary would do much 
good. The Government will also get an 
opportunity of disclosing facts not known te 
the public and justify^ their action. On the 
other hand, if the Legislature cai? make out 
a g(^d case for its repeal and carry the re- 
pealing Bill, the Government by accepting the 
measure may refute the charge of the obstnic- 
tionists that the Tjegislature is a sham. If 
the Legislature -fails to make out a good case, 
the Governor-General may withhold his assent 
to the repeal. The Government has a fur- 
ther alternative and may, as we have already 
said, introduce a recommended Bill and pertify 
it under sec, 67^. So to refuse permission to 


the Legislature to consider and discuss the 
measure would be, in our opinion, a serious 
blunder. ^ 

t “ • 

Local (Legislature and the Ordinance. 

"^Leave for the introduction of„ a Bill in 
the Indian Legislature may*be refused hy the 
Governor-General on the ground that he has 
already tgiven sanction to the Governo/ of the 
Province concerned to introduce a Biu in the 
Bengal Legislative Council for passing the 
Ordinance into law. Such sanction implies that 
it will be competent for the Local Legislature 
to amend or reject it altogether. Under 
Devolution Eules, Sch. I, Part I, item 30, 
“criminal law including procedure “ is put 
down as a Central subject and is outside the 
scope of the Provincial Legislature. But 
under sec. 80A (3) (e), with the sanction of 
the Governor-General such legislation may be 
undertaken by the local legislature. When 
such sanction is given and the Ordinance is 
introduced into the Bengal Council in the 
form of a*Bill of the local leirislature, it would 
be competent for the Bengal Council to pass 
it, alter it or reject it or even to repeal the 
Ordinance. For, sec. 80A, sub-sec. (2) 
says ; — 

The local legislature of any province may, subject to the 
provision of the anb-seotion next following, Buh-seo. { 3 ) 
referred to above which provides for the previous sanction of 
the Governor- General to legislate with regard to criminal 
law or procedure.— Ed.] repo'll, or alter as to that province 
any law made either before or after the commencement of 
the Act [Government of India Act] by any authority in 
British India other than tliat local legislature. 


From the above clause it is dear that th^ 
Bengal Council will be quite competent to 
amend or repeal the Ordinance, if a Bill 
on its lines is introduced in the Council with 
the sanction of the Governor-General. If the 
Governor-General has once accorded such 
sanction to the Bengal Government, he may 
legitimately refuse leave to the introduction 
of Bundit Moti Lai’s Bill- inf the Legislative 
Assembly and in that case such refusal can- 
not be regarded as unconstitutional. In the 
statement issued by the Gdlvemor-Geineral 
with the Ordinance, His Excellency announu- 
ed that with his sanction a Bill for enactment 
of the Ordinance as a provincial measure of 
legislation would be inlr^uc^d. But with re- 
gard to the Bill or its time of ihtr^ud^ 
we are in the dark. It has been stirmig^ 
that even if such a Bill is int(i0<ia(»4 anil is 
. • .--10 " 
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rejected by the Bengal Council, the Governor 
may certify it. But we say, sufficient unto 
the day are the evUs thereof. So far we 
have explained the constitutional positijn of 
the situation both with regard to the Indian 
Legislature and the Local Legislature. ' • 

As legards the ^Governor’s power to certify 
we irldte attention to sec. 72E | of the 
Government of India Ac^ which provide^ 
that if the “ Legislative Council has re- 
fused leave to introduce, or hag failed 
to pass in a form recommended by the 
Gpvernor, any Bill relating to a reserved 
subject, the Governor may certify that the 
passage of the Bill is essential for the dis- 
charge of his rcs|X)nsiib'ility for *the subject, 
and thereupon, the Bill shall be deemed to be 
passed.” Sub-sec. (2) provides for the assent 
of His Majesty in Council, but a proviso to it 
empowers the Governor-General, if he* be of 
opinion that there is an ” emergency,” to 
assent to ft and thereupon it comes into force 
subject to disallowance bv His Majesty in 
Council. Sub-sec. (3) provides for laying the 
Act before the Houses of Parliament for eight 
days before being presented for His Majesty’s 
assent. It is fruitless now to surmise whe- 
ther the projwsed Kill if rejected by the Pro- 
vincial Legislative Council will be certified 
by the Governor and if certified which of 
the courses mentioned above will be taken by 
the Governor-General. 


In case of rejection by tlie Cfoiincil and 
certification by the Goverricjr, the only 
constitutional course open to the mem- 
‘bers w<j|ild be to resign their seats and 
appeal to the country, as was proposed to 
be done by the members of the. Legislative 
Assembly and actually done by some of them, 
when the Finance Bill doubling the salt tax 
was certified by the Governor-General. If 
the members who are opposed to the Bill are 
returned to the Provincial Council unopposed 
or by a majority, that would signifv tlit^ ver- 
dict of the country with regard to the measure 
and such verdict would be binding on any 
Government which has a regard for the con- 
stitution. Once when the Government was 
heavily defeated, the non-official members of 
the Legislative* Asseitnbly good-humourei(By 
shouted resign,” but the President, Sir 
Frederick Whyte, humourously observed, ” the 
Goyemmep^ in this c<mhtry never resigns.” 
It is, therefore, a constitutional anomaly thai 


when the Government suffers a defeat on any 
vital issue concerning the rights and liberties 
of the people and disregards the vote or over- 
rides it under its extraordinary powers of 
certification, the only alternative left to the 
opposition is to resign and bring about a 
dissolution ‘and force a general election for 
confirming the confidence of tlie electorate in 
them and want of confidence in the Govern- 
ment with regard to the issue over which the 
op|)osition resigned. 


Distinction* between Civil and Criminal 
Cases. 

It is not uncommon that an application in 
revision is thrown out on tJie ground that the 
sentence passed on the accused has expired. 
This is not what it oiigdit to be. A conviction 
in a Criinmal Court carries with it a stigma . 
and an accused person has every right to place 
his case befote the highest Court and solicit 
its judgment. Moving the High Court means 
time and money, a fact which should never be 
overlooked. A notable instance in point is to 
be found in Emperor v. Umed Singh, I. L. K. 
4G All. 64, wb-ere Mr. .Justice Walsh revised a 
conviction for delaination after^ the accused 
had \indergone the full term of imprisonment 
inflicted on him. The revisional powers con- 
ferred on the High (’curt by the Code of Cri- 
minal Procedure are not in any way less com- 
prehensive than tfiose which can be exercised 
in appeal and it is a mistake to suppose that 
sec. 439 of the Code is'anytliing like sec. 115 
of the Code of Civil Procedure. Criminal 
cases stand on a (piite diflerent footing from 
civil actions and it is tlie duty of the High 
Court to interfere where the finding arrived at 
by the lower C-ourt is perverse or contrary to 
well-established* principles of law, otherwdse, 
as observed by the learned Judge, revision 
.would be an idle farce if the revisional Court 
had not the power to look into the evidence for 
itself and see if the ^findings c^n be iustifie<l 
by what appears on the record. The distinc- 
tion between a civil and a criminal case has 
very clearly been*pointed out in the case in 
question where the accused was convicted of 
defamation for having slandered the complain- 
ant by a statement to tlie effect that the com- 
plainant had suffered the penalty of being out- 
casted by reason of his social relations with 
a man who was an outcaste. The lower 
Courts found against the accused especially on 
the ground that he did not plead justification 
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and therefore although the statement aboiii. 
the complainant having been outcasted might 
bo true he had nonetheless got to go to jail. 
Sayjs the Jearned Judge: “I dlisslent totally 
from the proposition that in a criminal case 
an accused person is to be judged by how he 
pleads or fails to plead in the« proceeding. 
Much injustice may be done by applying to 
criminal proceedings the precise and pedantic 
requirements of civil procedure. It is quite 
true that in dealing with defamation the 
Penal Code has introduced a series of provi- 
sions adopted j)artly from the old common 
law in the nature of defences, hut it has not 
altered the fundamental principle of the cri- 
minal law that tlie complainant or prosecution 
must prove the accused to be guilty, or, in 
other words, the absence of such facts as 
happen to bring the case within, either of the 
defences or exceptions laid down in the sec- 
tion. There is no such language as pleadings 
in a Criminal Court. The subsequent conduct 
or statement of an accused person may affect 
his credibility. It cannot destroy his right 
to be assumed an innocent person until his 
guilt has been established without any reason- 
able doubt.” 


As regards the proof of the absence of the 
existence of facts bringing a case within an 
exception provided in the Code, sec. 105 of the 
Evidence Act presents sojne difficulty. That 
section says that when a person is accused of 
any offence, tlie burden of proving the exist- 
ence of circumstances bringing the case within 
any of the general exceptions of the Indian 
Penal Code or within any special exception or 
proviso contain!;d in any other part of the 
^me Code or in any law defining the offence 
is upon him and the Court sjiall presume the 
absence of such circumstances. This, how- 
ever, does not mean that the accused must 
lead evidence. If it is apparent from the evi- 
dence on the record wl^ether produced by the 
prosecution or by the defence that* a general 
exception would apply the presumption of sec. 
105 of the Evidence Act is removed. In the 
case under notice the qu^Sstion was whether 
the statement made by the accused was false 
and further if it was true whether or not it 
was for the public good. Whether it was 
for the public good or not was a question of fact 
which could be decided on the statement it- 
^If without any additional evidence. Thus 
there was no reason for depriving the accused 


of the benefit of the first exception in sec. 
499, I. P. C., on the technical difficulty of a 
supposed defect iut pleading. The observa- 
tions ^of the learned' Judge are well worth 
quotipg. 


“If a person really wai^' outcasted state- 
ment to the members of the brotherMod that 
he wal outcasted was the kind of gi-atement 
contem]3lated b/ the expression ‘ for the 
public good.’ So long as caste prevails, and 
it musf be remembered that it is sanctified by 
religious and by social traditions going back 
for centuries and forming*" one of the fiiil'da- 
meiital cliaracteristics of social life in India, 
any attempt to minimise, ignore or brush 
aside existing regulations, existing sanc- 
tions or respect for existing decisions must be 
regarded from the Indian point of view as 
contrary to the public good. It is not from 
the Indian point of view for the public good 
that caste ought to be abolislied. Therefore to 
justify the conviction it was necessary to hold 
not meivly that the statement was untrue 
but if it was true, that it was a statement not 
honestly made for the benefit of the brother- 
hood.” 


RIGHT OF APPEAL UNDER THE 
PROVINCIAL INSOLVENCY 
ACT. 

Sec. 75 of Act V^of 1920 corresponding to 
see. 4G of 'Act III of* 1907 is the provision that 
deals with appeals in insolvency matters. 
Cl. 2 of the 'section specifics by reference to 
Sch. I of the Act the various orders^ against 
which a person aggrieved by a decirfoh of the 
District Court sitting as an original Court of 
insolvency “jurisdiction could prefer an appeal 
to the High Court. Cl. 3 provides that if an 
appeal is sought to be preferred from any 
other order of the District Court made in the . 
exercise of original insolvency jurisdiction, 
that* can only be done by leave of the Difitmt 
Court or the High Court. But cl. 1 of sec. 
75 which deals with appeals to the District 
Court from orders made in the exercise of 
insolvency jurisdiction by a Court subordi- 
nate to a District Court, imposes no restric- 
tion and makes no enumeration of the orders 
from which alone an appeal will , lie. The 
question for consideration is whether any order 
and every order made by an insolvency Court 
subordinate to a District Court appealable# 
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or whether there are limits to the right of 
appeal. Sec, 5 of the Act says : “ Subject to 
the provisions of this* ^Act, the Court, in 
regard to proceedings under the Act,’ shall 
have the same powers and shall follo^f the 
same procedure as it has and follows In tl^e 
exercise of Original Civil Jurisdiction.” It is 
perhaA questionable if any useful guidance is 
to be Vught for on the question under oon- 
sideratiop from the language of ^sec. 5. 
Firstly, that general provision about the 
powers and procedure of Insolvency Courts is 
subject to the provisions of the InsolvtJncy Act 
and so we come back to where we started 
from. Secondly, the use of the words ” Court ” 
at the beginning and ” in the exercise of 
Original Civil Jurisdiction” at tlie end, seem 
to denote that the section deals* with the 
powers and procedure of Courts exercising 
Original Juris<liction in insolvency matters, 
and has little to do with appeals. Now there 
are certain orders which are not appealable 
under the Code of Civil Procedure. Sec. 104 
and Or. 4S of the Civil Procedure Code enu- 
merate the various orders from whirii an ap- 
peal will lie, and sec. 104 (1) adds : — ” Save 
as otherwise expressly provided in the body of 
this (’Ode or by any other law for the time 
being in force from no other orders.” Here 
again we have a saving clause providing for 
appeals where ])rovision is made therefor by 
any other law for the time lieing in force. 
Let us take a concrete case wdicre no appeal 
lies under the Code of Civil Procedure. Sup- 
pose an adiiidicated insolvent apidies to the 
insolvency Court for discharge. Tlie creditors 
are absent and an ex parte order of disci large 
is made. Then one or more of the cre<litors 
apply \3 the Court to set aside the ex parte 
order of discharge and it is set aside wdth a 
view to enable them to state their^ objections. 
Does an appeal lie under sec. 75 0) to the 
District Court against such an order? Under 
» the Code of Civil Procedure such an order 
would not be appealable. Even in the ca.se 
4f- decree, an order under Or. 9, r. 13 re- 
jecting an application (in a case open to ap- 
peal) for an order to set aside a decree passed 
e<c parte would be appealable under Or. 43, 
r. 1 (d ) ; but an order allowing such an appli- 
cation would not be appealable. If sec. 75 
of the Provincial Insolvency Act is to be re- 
garded as, complete and self-contained, and 
unfettered by any of the conditions as to ap- 
peal laid down in the Code of Civil Procedure, 
then it mi^t* be contended that an order like 


that would be appealable under the Insolvency 
Act, though a similar order to which the 
provisions of the Civil Procedure Code are 
applicable would not be appealable. What ih 
the proper construction of sec. 75? 

On the whole, the more reasonable ‘construc- 
tion appears to be that an order which is not 
appealable under the Code of Civil Procedure 
would not become appealable, simply because 
it is passed in a matter arising in insolvency 
jurisdiction — and for 1 be following reasons : — 

1. The policy of Die Insolvency Act itself 
appears to l)e to jvsirict the ^ right of appeal 
and place it willmi wcll-delined limits and not 
to leave tlie door wide, ojien for anybody 
who may h'el aggrie\ed by any order passed 
in insolvency jiii isdiclion tliongJi tlio order 
merely touches a question of p!rpced,ure and 
does not finally disix^^so of the riglits of 
parties to go tlirough to the A])pelliitc Court 
and reagilate the matter tliere. ‘(’Is. 2 and 3 
of sec. 75 show that this is the true intent 
of the legislature, to restrict the right ol 
appeal and not to eiiliirge it. 

‘J. What litth', of judicial authority tliere is 
on tlie jioint is also to the same effect. See 
Mahoiaed llaji Ks-^‘arf\ v. Shuik Abdul Rah- 
man^ 40 P. dOl. 'bhat was a case under the 
Presidency I’owns Insolvency ^ Act. yec. 8 
(2) of that Act uses language as wide as w^o 
find in cl. 1 of sec. 75 of the J*roviucial In- 
solvency Act. Sec. S says: “ OiaLrs in 
insolvency mat tors jahall at the instance of any 
person aggrieved be subject to appeal as fol- 
low\s . . . In (‘onst ruing sec. 8 (2) Scott, 
C. J., in JO P. 4()1 sa\s : “It dot^s not ajipear 
to US that tlic I (‘g is I at II re wished to put any 
limitation upon a[)pea]s made from original 
orders of a Judge except ptukaps orders regu- 
lating projeedure.” This makes possible an 
intorfiretatiori of the section wdiicli does not 
conflict with the jirovisions of the Civil Pro- 
wdure Code. A judicial decision of a matter 
©rising in insolvency is appealalilc alike under 
sec. 75 (1) of the IVovincial Insolvency Act 
and sec. 8 (2) of the f’residency Towns Insol- 
vency Act : but an order merely touching pro- 
cedure would be governed as regards appeal- 
ability by the pro\isions of the Code of Civil 
Procedure. In this view the conflict between 
the provisions of the Civil Procedure Code 
and the Insolvency Act is more apparent than 
real. 

3. Again if the Insolvency Act were to be 
regarded as a self-contained Code, containing 
within its four corners all provisions as to 
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appeals in insolvency matters, no appeal will 
lie in insolvency matters to the Privy Coun- 
cil, because the Insolvency Att makes< 
no provision for it. In 40 C. 685, 
Chairapat Singh v. Kharag Singh^ an argu- 
ment of that kind was advanced, namely, that 
the effect of secs. 46 and 47 of Act III of 1907 
corresponding to secs. 5 and 75 of Act V of 
1920 was, if anything, to negative the right of 
appeal to the Privy Council. But Jenkins, 
C. J., held, '' I do not so read the Insolvency 
Act. In my opinion by that Act, there was 
no intention to interfere with any right of 
ap])eal to the Privy Council that, might other- 
wise exist.” The analogy of this decision 
suggests that neither docs tlie Act confer any 
right of appeal which is negatived by the 
general law as contained in the Code of Civil 
Procedure. • , 

4. In 45 M. 31 — In the matter of Chidam- 
hara Chetty^ there was a conflict between 
the provisions of the Presidency Towns Insol- 
vency Act and those of the Madras Estates 
Land Act. Sec. 86 of the Presidency Towns 
Insolvency Act provides for the determination 
by the insolvency Court of all questions relat- 
ing to debts due by tlurd parties to the insol- 
vent. Sec. 189 of the Madras Estates Land 
Act debars Civil Courts exercising Original 
Jurisdiction from taking cognisance of any 
dispute or matter in respect of which a suit 
or application miglit be made to a revenue 
Court. In that case the Official Assignee ap- 
plied to the Judge sitting in insolvency for 
an order against a raiyat for payment of kist 
due to the insolvent. It was held that the 
insolvency Court, could not pass any such 
order and that sec. 36 of the Presidency 
Towns Insolvenfty Act cannot override sec. 189 
of the Madras Estates Land Act. The ratio 
decidendi of this case also prints to the same 
result, viz,, that sec. 75 of the Provincial In- 
solvency Act cannot override the provisions as 
to appeal laid down in the Code of Civil Proce*- 
dure, especially inasmuch as the language of 
the section does not clearly point* to such a 
construction . 

K. EaNGANATHAN, M.A., M.L., 

• fligh Court Vakil 


RIGHT OP UNRECOGNISED TRANS- 
JPEREB OE NON-TRANSFERABLB 
OCCUPANCY* HOLDING TO 
' t>EPOSIT AMOUNT OF 
RENT-DECREE UNDER 
SEC. 170 (3). BEN- 
GAL TENANCY 
• ACT. ■ 

By Radharomon Mookerjee, V/kil, 
Rerhampore. 

Introduction. 

In some of its recent decisions \e.g . — 
Mohammad v. Satyesh,, 26 C. W. N. clxx 
(1922), liadha v. Nitai, 38 C. L. J. 147 (19^3), 
Narendra v. Abdul 27 C. W. N. clxxv (1923) 
and Barada v. Faijuddi^ 28 C. W. N. cxv : 

R. c. 39 C.‘L. j. 428 (1924)]^ the Calcutta 
High Court has denied the unrecognised pur- 
chaser of a non-transferable occupancy hold- 
ing the right to deposit in Court the amount 
of the rent-decree in order to save it from 
being sold in execution thereof. Previously 
the case of Ahmadulla v. Hakaru, 22 C. L. J. 
106 : s. t. 18 C. W. N, ccxxxi, Aha^nadulla v. 
Brayag^ 20 C. W. N. 39 (1914) was the only 
one decided after, and on a consideration of 
the ruling of the Full Bench of that Court in 
Dayamayi v. Ananda^ 20 C. Ij. J. 52: s. c. 
18 C. W, N. 971; I. L. R. 42 Cal. 172 (1914), 
in which liis right w^as fully recognised. 
Since then, how^ever, a Special Bench of the 
Patna High Court in the case of Mahadeo v. 
Larigat, 2 P. L. J.. 457 (1917), held that he 
had not tile right. But so far as the Calcutta 
High Court was concerned the case of Ahmad- 
ulla V. Hakdru was practically the governing 
authority for a period of al)out eigh^i years till 
1922 when again for the first time in that 
year it expressed the contrary view in Maham- 
mad V. Sdtyesh, 26 C. W. N. clxx. As the 
matter is of great pratical importance in the 
Mofussil inasmuch as it will affect very 
materially the sale of agricultural hold^gs,* 
it is necessary to discuss fully the ground 
which the High Court has changed ils 
opinion. 

Persons entitled to deposit under sec* 

170 (3), Bengal Tenancy AcU , 

The persons who are entitled to deporit the 
decretal amount have been stated in sec. 
170 (3), Bengal Tenancy Act to be “the 
judgment-debtor, or any person having ia 
the holding any interest voidable on the- 
Bale.“. 

•To enable the purchaser fo aVail Himself of 
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th6 provision it is uecessary that he should 
come within one of these categories/ 
Purchaser is not judgment-de^r , , 

The “.Judgment-debtor*” mentioned there 
has been explained to be a person against 
whom the decree under execution has ^ee» 
obtained. It does not include a person who 
purchasld the holdm^y from, the* recorded ten- 
ant lon^before the rent-suit, although he is 
likely to%e affected by thCj^sale which may 
ultimately be held in execution of the decree. 
[Tarak v. Harish, 16 C. L. J. 548 : s, c. 17 
C. W. N. 163]. 

, Is his interesUin holding voidable? 

The only other class of persons wdio is 
given the right is the person whose interest 
in the holding is voidable on lli,e sale. To 
entitle the purchaser to come witliin that class 
it must be shewn that he has an interest in 
the holding, and that if so, that interest is 
voidable on the sale. [Jugal v. Srinatk, 12 
C. L. J. 6091. 

Assuming that he has an interest in the 
holding, the question is whether it is ^voidable. 

According to Doss, J., of Calcutta High 
Court, and Patna High Court, In- 
terest to be voidable must 
be incumbrance. 

The answer to this question depends upon 
the right which an auction-purchaser at the 
rent-execution-sale acquires in the holding. 
These have been dealt with in Chap. XTV of 
the Bengal Tenancy Act, which appears to be 
self-contained, so far as 4he present question 
is concerned. [Mahadeo v. Langat, 2 P. L. 
J. 457, S. B. Per Chamier, C.^J.l. He ac- 
quires the holding with power to annul the 
interests which are described as “ incum- 
brances.'' [ Secs. 161 and 159]. The word 

annul,” as used in sec. 159, me^ns, accord- 
ing to some, the same thing as the word 
“avoid” implied in the word “voidable” as 
used in sec. 170 (3). And probably it was 
‘ tb|$,.,that led Doss, J., of the Calcutta High 
0(3^ as early as 1908, to express for the first 
time the opinion that “ the words ‘ any •per- 
son hiiving in the tenure or holding an in- 
terest yoidable on the sale ’ mean any person 
who liiB in the tenure or holding an incum- 
brance, as defined in sec. 161, Bengal Ten- 
ancy Act.” [Behari v. Fakir, 12 C. W, N. 
ccxxxi]. This was mAely echoed and ampli- 
fied by Chamier, C. J., of the Patna High 
Court recently in the case of Aameswar v. 
Raghunmdan^ 1 P. L, J. 403 (1916) and re- 
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iterated by him in the Special Bench deci- 
sion of the same Court in the case of Maha-r 
deo V. Langat, 2 P. L. J. 467 (1917) in the 
following words : — ^,“It seems to me . . . that 
the only interests which are ‘ voidable on the 
sale * within the meaning of sec. 170 are 
those interests which can be avoided by means 
of an application under sec. 167, and that the 
only interests which can be avoided by means 
of such an application are the interests defined 
in sec. 161 as ' incumbrances Hence, 
according to this view , the ” interests void- 
able on the sale,” referred to in sec. 170 (3), 
are those interests which are “ incumbrances ” 
within the meaning of sec. 161, [Hames- 
war V. Haghunmdan, 1 P. Ij. J. 403], or^ in 
other words, “ the incumbrance-holders whose 
interests are voidable on the sale are the only 
persons who are entitlt^d to make the depo- 
sit.” [Per Sharfuddin, J., in Mahadeo v. 
Langat, 2 V. L. J. 457, S. B.]. 

(To be continued.) 


To 

The Editor, “ CALcum Weekly Notes." 

Sir, 

Will you kindly publish the following few 
lines iti your much esteemed journal? 

Sec. ^60, Or. P. C., lays down the procedure 
in regard to evidence taken under sec. 356, Or. 
P . C. This latter section does not apply to 
Summons Cases and “ to offences mentioned in 
sub-sec. (1) of sec. 260, Or. P. C., clauses (b) to 
(m), both inclusive, when tried by a magistrate 
of the 1st or 2nd class," and ‘‘to proceedings 
under sec. 514. Or. P. if not in the course oi 
a trial." For these cases, offences and proceed- 
ings, provision is made in sec. 355, Or P. 0., 
under which the magistrate is to make a memo- 
randum^ of the subst^ance of the evidence of 
each witness as the examination of the witness 
proceeds. Sec. 358, Or. P. C., makes it optional 
for the magistrate in cases under sec. 366, Or. 
P. C., to take down the evidonce of any wit- 
ness in the manner provided in sec. 356, Or. P. 0. 
Now, what would be the procedure about record- 
ing evidence of witnesses in a case under sec. 457, 
I. P. C., [lurking house-trespass or house-break- 
insf by night in order to the commission of any 
offence punishable with imprisonment— an offence 
mentioned in sec. 200 (1) (i), ©r P. C.] when 
the trying magistrate elects to proceed under sec 
358, Cr. P. C 1 Would sec 360, Cr. P. 0., 
ply? 

It may be suggested that sec. 300, Cr. P. C., 
does not contemplate Summary Trials, and that 
if a case under sec. 457, I. P 0., is tri«d in a 
non-summary way, it must applv. If this was 
reaHy the intentiou of the Legislature, suitable 
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words flight have been employed to convey such 
^ meaning. Sec. 355, Or. P C., speaks of o&ences 
mentioned in sub-sec (1) of sec. 260, els, (b) to 
(m), Or. P. C. It is perfectly silent about 
Summary Trials. Besides, a 2nd class magistrate 
has no power to try any offence summarily. 
Again, though sec. 357, Cr. P. C , is mentioned 
in sec. 360, Cr P. 0., sec. 358 is mot. If the 
Legislature intended otherwise, sec. 3'58, Cr. P. 
C., might as well be added after the words 
sec. 357'’ in sub-sec. (1) of sec. 360, Cr. P. 

C. The Legislature omitted sec. 358, Cr. P. C., 
from that section deliberately with a purpose. 
If this view is correct, then in the trial of such 
a case, i.e., a case under sec. 457, I P. C., which 
provides imprisonment of cither (description for 
five years and line, the* magistrate may make 
only a memorandum of the evidence of eacli 
witness. The result will be far from satisfac- 
tory. The point is very doubtful and difficulties 
have already arisen Will you or any one of 
your numerous correspondents come forward and 
throw some light on it? 

I have, etc., 

Yours truly, 

Girindra Kumar Deb, m.a., b.l., 
VahiL 

Dist. Bar Library, Sylliet, 
mh 8ept, mi 

[We commented on the points raised in our 
last issue.— Ed., C W. N.] 

ADMISSIBILITY OF PLEADINGS AS PUBLIC 
DOCUMENTS. 

To 

The Editor, “Calcutta Weekly Notes.” 

Sir, 

I shall be highly obligcSr if you will kindly 
publish the following in your much esteemed 
journal. I expect that the question will receive 
your consideration and also Iha^ of your learned 
readers 

Among the public documents as defined in sec. 
74 of the Indian, Evidence Act, the records of 
Courts of justice and other judicial writings also 
constitute public documents. 

Mr. Best says in his Evidence, 4th Edition, 
p. 301, that among public documents of Judi- 
cial nature but not of record may be mentioned 
various forms of inquisitions, depositions, exami< 
nations, writs, pleadings, etc. 

Again says Mr Taylol that pleadyigs in an 
action may be proved either by producing the 
originals or by means of copies filed with the 
officer of the Court fTi. v. Scott, (1877) 2 Q. B. 

D. 415l~Taylor, lOth edition, 'feec. 1586, pp. 1137-38. 
This shows that pleadings may be proved by 

certified copies. 

Pleadings mean plaint or written statement 
<Or. 6, r. 1, C P. C.). 

'a ^Having regard to the opinions of the text 
/jjpiters and the principles enunciated in Bhagaia 
^^ghrani v, Gooroo Tmhad, 25 W. E. 68 and 
Sen V. Mifa Sii\g, 1 A. L. J. 101, a cfflr- 
copy of plaint is admitted in evidence undor 


sec. 74 of the Indian Evidence Act apparently on 
the ground that being a part of the record, it 
is a public document ^[Mahomed Shahabuddin v, 
ire<Ikfeberr'/, ' 10 B. L K App. 31 J. 

Although the plaint is admitted as "a public 
docunjent, written statement which is as good a 
]ileading as the plaint is not treat^ed as such and 
the principle on which tliis .technical distinction 
is made does not at. all seem to be clear .1> 

As regards the nature, signing, vei^fication, 
striking^ out or amendment of plead/igs anci 
many other matter's connected therewith, thc5 
same provisions of law as laid down in the Civil 
Procedure Code equally apply to both plaint 
and written statement (vide Or, 6, rr. 2, 14, 15, 
16 and 17, C. P. C.). , 

The only obvious distinction that exists between 
the* plaint and written statement is that the 
former is chargeable with Court-fees but the 
latter is not* (except in the case of one claiming 
set-off) but that cannot possiblycand reasonably 
mark any difference between them as to the ap- 
plication of principle of their admissibility as 
public documents as being of judicial nature. 

Sometimes it becomes very necessary to con- 
front a party litigant with his written statement 
filed in a different suit of different Court of 
different jurisdiction, setting up quite a contrary 
story in respect of the similar, identical or con- 
nected subject-matters forming the points at 
issue in the two suits but it does not become 
always possible to procure, before the date of 
hearing, a certified copy of that written state- 
ment, to file it and call for the original and 
summon and produce the persons competent to 
prove the original without much trouble and ex- 
pense and further adjournment from the Court 
for the purpose which is seldom granted at such 
a stage and the idea of proving the original be- 
comes out ,of questioh when the hearing com- 
mences and the knowledge of such written state- 
ment reaches the party intending to prove it in 
the midst of hearing. 

The result follows that the party to be 
confronted with his written statement as afore- 
said goes quite unchallenged and free, making 
with impunity different versions at different 
times according to exigencies of circumstances to 
suit his purpose and convenience. 

The difficulty standing in the way of proving 
the written statement by the original seeraa to 
be serious and responsible for the abuses 
are made thereof and it can only be obviat^ Sf 
the Written statement also is declared as a pub- 
lic document just like the plaint for the reasons^ 
stated above so that a party may prove the ori- 
ginal by the production of the certified 
Yours truly, 

Upeitdranarayon Ohoudhury. B.L., 
Pleader, Judge* s Court, 

• ^ Sylhet 

Sylhft, 

*ith Sept. ml. 
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The late Mr? Edwin Samuel Montagu. 

It is a great pity that the career of such 
a brilliant and promising statesman and a 
great friend of India should have conie to a 
sudden close in the prime of his life. In the 
history of British connection with India, very 
likely the future Indian historian will assign 
to the late Mr. Montagu a higher place than 
to the British generals and statesmen who 
established and consolidated British rule in 
India. What men like Mnnro, Macaulay, 
Metcalfe, Bentinck, Canning, Ripon and 
Hardinge (names held in high esteem in India) 
dreamed of and pondered for over a century, this 
young and brilliant Englishman, with a herit- 
age of eastern and western culture, rare fore- 
sight and broad sympathies, ^aITied into 
partial execution within a couple of years 
when placed at the helm of Indian affairs at a 
very critical time of the world’s history. Arm- 
chair critics and platform politicians are apt to 
forget the world situation and the part that 
India played during the Great 'War against 
autocracy. How could a responsible Minister 
of the Crown or the Parliament perpetuate 

S iracy in India then or thereafter? India * 
d neither blood nor money to save the 
SjFi-loving people of the weist from ,anni- 
bn. India had for many decades before 
been demanding the right of full and 
liieMlltizensh^ in the British Empire. In- 
of some restlessness amongst the younger 
generation, the more sober and maturer minds 
in India decided not 4o take any mean advan- 
tage of the then British embarrassment and 
co-operated whole-heartedly for preserving 
the integrity of the British Empire. It is 


the Indian troops who guarded the British 
Empire in the east and chiefly contributed W 
the victory of British arms in Egypt, Palestine^ 
Mesopotamia, East Africa and made im- 
mense saciifices in Gallipoli. 


Nor were their services less momentous for 
saving the liberty and freedom of France and 
the British Isles. But for them Paris would 
have fallen* and Califis would have been cap- 
tured and it is loo horrible to contemplate 
with w^hat consequences ! It speaks for the 
high statesmanship of Mr. Montagu and bis 
colleagues and the good sense of the British 
Parliament that they initiated, in the midst of 
such serious troubles, a proposal for the con- 
ferment of responsible Government, partial 
though it was on India. The memorable de- 
claration of the 20th of August 1917 was a 
deliberate pronouncement ot the British 
Cabinet, and Mr. Montagu was but its mouth- 
piece. Lord Ciirzon drafted it for the Cabinet 
and Mr. Chamberlain may also claim credit* 
in common witfi the Cabinet for initiating a 
policy which was so faithfully and wisely 
carried out by his illustrious successor. 


But the great achievement of Mr. Monta- 
gu was that within a year of the memo- 
rable declaration, he with his rare ability > 
energy and capacity for work completed 
his enquiry and formulated his scheme 
in a report of exceptional merit and interest. 
It must not be forgotten that the report which 
bears such evidence of deep thought and study, 
sound judgment, high sense of responsibility, 
rare power of exposition and a high order of 
literary merit, and which in fact would per- 
petuate his memory in Indiin history, was 
drawn up at a time when the fate of 
Europe was still hanging in the balance, as 
would appear from the following memorable 
words with which the report concluded : — 
" . . . Far greater iiKueB still hang in the 
balance upon the battle-fields of France, li 
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is there and not in Delhi or Whitehall that 
the ultimate decision of India’s future will 
be taken.’* The war was won and India 
could claim no small share of the honours of 
victory. Mr. Montagu tried only honestly to 
fulfil the pledges given by Parliament. 


The Government of India Act was drafted 
by Parliamentary draftsmen to give effect lo 
the Montagu-Clielmsford Report. The draft 
Bill was settled by a Joint Parliamentary Com- 
mittee, over winch Lord Selborne presided, 
after prolonged discussion with leaders of 
public opinion from all parts of India. Mr. 
Montagu took an active interest in the dis- 
cussions at the Committee stage of the Bill 
and after it emerged in a cut and dried form 
from the Committee, Mr. Montagu piloted it 
through Parliament with that tact, judgment 
and eloquence for which he was noted. Lord 
Sinha acted as its sponsor in the House ol 
Lords where he too received a kind and 
sympathetic response. It is not for us to 
review the merits and drawbacks of the Gov- 
ernment of India Act on the present occasion. 
But no one who has studied it can deny that 
with all its shortcomings it is a very remark- 
able piece of legislation. Dyarchy may be a 
novel experiment, which may have failed,, but 
the Act makes provision at the same time how 
provincial autonomy may be granted without 
my amendment of the Act. Sec. 19A similarly 
provides how the Government- of India may be 
relieved of the overlordship of the Secretary 
of State and his Council. A very material 
drawback of it is that it does not provide for 
any present or future responsibility of the 
Government of India to the Legislature and 
creates a further ‘ anomaly that while t^he 
people’s representatives command the majority 
of votes in the Legislature, the official minority 
wield the executive power. 


This anomaly of the constitution is 
hound to create constant friction « between 
the executive and the legislature. All the 
same, we believe, such defects and draw- 
backs would have been lAuch more readily 
removed by a show of reason than by 
unreasoned obstruction or any suggestions of 
force or violence. The present unsatisfactory 
relationship between the Legislature and the 
executive is but a passing phase of constitu-* 


tional struggle between the two, which have 
been known to have resulted in much more 
serious conflicts in the course of the develop- 
ment of the constitution in the self-governing 
Dominions. Such pojifical ebullitions^ as are 
now noticeable in India, would not have dis- 
turbed t the robust faith of Mr. Montagu in 
tlie good sense of India and should not ^rturb 
any statesman of his ilk and calibre, ffo the 
death of Mr. Montagu at the present moment 
is not ‘only a great loss to Indiiji but to 
English public life ^s well. 


Tliere are few Englishmen who have been 
able to enter into the different phases of pub- 
lic life in India so thoroughly as Mr. Montagu 
(lid during his short term of office as Secretary 
of State for India. It now stands vindicat- 
ed by liistory that in the unfortunate differ- 
ence with Lord Gurzon over which he 
resigned, he was also eminently in the right, 
lie wa’s perfectly within his rights to publish 
tlic" views of the Government of India after he 
liad mentioned the matter to Lord Curzon at 
a meeting *of the Cabinet held on the 6th of 
March J9^^2 and to which Jjord Curzon did not 
object as was later on admitted by himself. 
His Lordship did not then take any exception to 
it, because, he says, he was “dumbfounded.” 
No one who has read the letter which Lord 
Curzon wrote to Mr. Montagu afterwards 
can doubt that it was meant more as a reflec- 
tion on the Governor-General of India than on 
Mr. Montagu. It suggested that Lord Read- 
ing by making a pronouncement with regard to 
Indian Moslem view regarding the treaty of 
Sevres had Unjustifiably meddled dn matters 
of foreign policy of the Government of Europe 
for which he deserved to be recalled and the 
noble Lord reminded Mr. Montagu that for 
a much le^s indiscretion during his own 
Viceroyalty he had been rebuked. His Lord- 
ship considered it intolerable that a “subordi- 
*nate.” . . . . “ six thousand miles 
should “ dictate” to him what, policy he 
to pursue at the Paris Conference held 
revision of the treaty of Sevres. It ii for 
lending his moral support to the pron€3ttnc©>^ 
ment of the Government of India, who 
the views of the Indian Moslems, that Mir. 
Montagu, as a man of honour and the res- 
ponsible head of the Indian ‘administration, 
resigned. The Treatv of Lausanne ' testifies 
to the political foresight of Mr. Montagu 
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which eventually received international recog- 
nition. It is in the service of India that he 
sacrificed his health and a promising parlia- 
mentary career, and all India pays him to-day 
her homage of high esteem and deep grati- 
tude. 

I . 

I 

Impliel warranty* of habitability of a fur= 
nis^ed house. 

In the |5ase of an unfurnished house fliere is 
ordinarily no warranty of fftness for occupa- 
tion. The rule is different with respect to 
furnished houses or apartments. In such a 
case the law implies in the absence of agree- 
ment to the contrary a \\arranty by the land- 
lord as to the state and fitness of the premises. 
As far back as 1843 in Smith v. Marrahle^ 11 
M. & W. 5, 7, 9, it was held that the Defend- 
ant was entitled to repudiate the tenancy of 
a furnished house on the ground that it was 
infested with bugs, (-hief Baron Lord 
ger held, “ A man who lets a ready furnished 
house surely does so under the implied condi- 
tion or obligation that the house is in a tit 
state to be inhabited.” The same ^iew was 
held in Wilson v. Finch Hatton^ (1877, 2 Ex. 
D. 336); Bird v. Lord Greville, (1884, Cab. & 
El. 317); Charsley v. Jones, (1889 , 5 Times 
L. E. 41*2). Humphreys v. Miller, (1917, ‘2 K. 
B. 122), dealt with a converse case and there 
it was held that there is no implied warranty 
on the taking of furnished lodgings that the 
intending tenant is a fit and proper person to 
occupy them and that he not suffering from 
an infectious disease. As to the ineaning of 
the expression ‘ ‘ fit for habitation ’ ’ it must 
vary with the circumstances to winch it is ap- 
plied. In Collins v. Hopkins, (1923) 2 K. B. 
617, the question was raised as to the con- 
tractual duty of a person who lets a furnished 
house lately occupied by one siiffefring from 
an infectious disease. The Defendant let to 
the Plaintiff a furnished house for twenty-six 
at 6J guineas a week. The Plaintiff 
emSapli. into residence with his wife, his 
dai^l^ and his domestic maids. On the 
day dPfiir he entered he discovered that the 
Def^dtot’s husband while suffering from 
pulinon#ty consumption had recently resided 
in the house and was then in Switzerland 
under treatment for that complaint. 


. The Plaintiff at once repudiated the agree- 
ment of tenai}c;j^ and quitt^ the house on the 


ail 

ground that it was not reasonably fit for 
habitation and that the Defendant had there- 
fore broken her implied warranty. He claimed 
damages including the amount paid by him in 
advance as rent for thirteen weeks. Judgment 
was given for the Plaintiff. It was observed ; 
“In the case of unclean furnished or defec- 
tive drains 6r a nuisance by vermin the 
matter is not as a rule one of difficulty. The 
eye or the nostrils can detect the fault and 
measure its extent. But in tlie case of a 
house lately occupied by a person suffering 
from an infectious disease the eye and other 
senses are of no avail. The bacilli of infection 
are not appaft*ent to the eye. Yet a peril is 
none the less grave because it is hidden. . . . 
It is not enough for tlie landlord to say that 
he honestly believes that the house is fit and 
proper for safe habitation. It must in fact 
be fit and saf^. The rriere belief of the land- 
lord is not the )X)int.” 


Smith V. Marrablc J\as been expjlained as 
proceeding on the idea that furniture was the 
principal tiling in tlie contemplation of the 
parties and the chief subject of warranty. but 
in subsequent cases the nuisance was in- 
dependent of the furniture. 

.1 


In the United States one case has followed 
Smith V. Marnihle on practically identical 
facts (Ingalls v. H^bbs, 166 Mass. 348), but 
otherwise the Eiiglisli doctrine lias been 
flatly rejected or criticised and distinguished 
on various grounds. Tlie following oom- 
nienfs in Harvard Tjaw Review on Collins 
Hopkins are worth quoting: — “The most 
plausible justification profKised for the Smith v, 
Marrablc doctrine is that both parties intend 
that the house slAll be fit for immediate occu- 
pation. Acceptance of this rcason'ing woRjld 
obscure the broad distinction based upon 
furniture and would make tlie presence of 
furniture imimjxirtant except as evidence bind- 
ing to shovr that the premises w^ere let for im- 
mediate habitation. If there is an implied 
warranty of habitability it should not be 
confined to furnished houses. The limitation 
to furnished houses can be justified only as 
an effort comparatively unsuccessful to attain 
certainty. Collins v. Hopkins exaggerates 
the necessity of protecting the tenant from 
the rigour of caveat emptor. He can examine 
the premises and exact express warranties. 
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Moreover where a landlord knows of a latent 
defect rendering premises unhoaltbfal or 
dangerous he has a duty of disclosure in letting 
them. But this liability has just limits sug- 
gestive of a standard of due care under the 
circumstances.” 


EIGHT OF UNRECOGNISED TRANS- 
FEREE OF NON-TRANSFERABLE 
OCCUPANCY HOLDING TO 
DEPOSIT AMOUNT OF 
RENT-DECREE UNDER 
SEC. 170 (3), BEl^. 

GAL TENANCY 
ACT. 

By Radharomon Mookerjee, Vakil, 
Berhampore. 

(Contimed from p. xv.) 

Purchaser s interest not being inmni- 
brance is not voidable. 

The question, therefore, is wdiether the in- 
terest acquired by the purchaser in the hold- 
ing by his purchase is an “incumbrance.” 
The term has been fully explained in sec. 101, 
and considering the nature of the rights indi- 
cated therein, the sale of an entire holding 
cannot, by any stretch of argument, be reganl- 
ed as such. And although there might have 
been at a time foundation for the contention 
that the sale of a part of holding is so, the 
matter may now be considered to have been 
finally settled [Abd,ul v. Ahmadar^ I. L. R. 
43 Cal. 658 : s. c. 19 C. W. N. 1217 (1915)]. 
Thus, the interest of a purchaser of the whole 
or a part of a holding is not an incumbrance, 
and it is not, fherefore, voidable on the sale. 
In that view he is not entitled to make the de- 
posit under sec. 170 (3). # 

Contrary view of Mookerjee^ J., of Cal- 
cutta High Court — Protection in , 
see, 170 (3) rvot limited toi 
incumbrances, , 

But, as pointed out by Mookerjee, J., of the 
Calcutta High Court, in Tarak v. Harish, 10 
C. L. J. 548 : c. 17 C. .W. N. 163 (1912) 

“ The expression used by the Legislature [in 
sec. 170 (3)] is ‘ interest voidable, on the sale,* 
and not * incumbrance voidable on the sale 
under the provisions of Chap. XIV of the Ben- 
gal Tenancy Act The term “interest *’ 
used there is wider and more comprehensive 
than the term* “ incumbrance,” and includes 
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rights other than those falling within the 
narrow limits of sec. 161 (which defines “in- 
cumbrance ”). Chap. XIV does not in terms 
say that the words interest ** and “incum- 
brance ** are synonymous and there is no 
reasofi why we should strain its language and 
give the word “interest** a meaning which 
it does not ordinarily < possess. @n the 
other hand, the obvious object of tl^ provi- 
sions precludes the idea that it ^hould be 
narrowly construed. Thus, the weight of 
authority is wholly in favour of the view that 
l.he protection afforded by sec. 170 (3) is not 
limited to incumbrances. 

♦ . 

(To be continued.) 


(tHosh’s Durieb for 1925. Compiled by 
J. N. Ghosh: M. C. Sarkar d Sons, Law 
Boolc-sellers and. Publishers^ 90j2A, Harrison 
Road, Calcutta. 

We received last week several speci- 
mens of Ghosh’s Diaries for 1926. The 
Lawyer’s Diary contains much valuable in- 
formation which lawyers require for ready re- 
ference in the course of their every day work 
such as regarding stamps and court-fees re- 
(juired for conveyances, mortgages, institution 
of suits, etc. Some forms are given which 
may be found useful in drafting. The English, 
Bengalee, Sambat date, and the dates of pul>r 
lie holidays and rel^ious ceremonies observed 
by differe\it communities are given. Ample 
space is provided for making daily notes. The 
prices are cheap, the binding and get-up neat 
and quality of paper good. The smallest 5 .ize 
is very appropriately called the Gem, which 
contains all the information one ordinarily re- 
quires, provides a page for each day and yet is 
small enough for being put into one’s watch 
pocket. These and other intermediate sizes 
will be found very useful for all purpos^ Jhy* 
lawyers and businessmen alijee. 


SO 
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accepted the recommendations of the Bepres- 
sive Laws Committee that it should be limited 
to its original purposes and would not be put 
into operation against British Indian subjects. 
Now to resile from the undertaking given by 
the Government of India, is bound to be re- 
garded by the public as an act of bad faith. 
When the law Courts are open and* are quite 
competent to deal with such cases we do not 
consider it wise to put it into operation again. 
As regards the cases of internment, they fol- 
low the drastic provisions of the rules framed 
under the Defence of India Act at the time 
of the great war. Public opinion is unequivo- 
cal that they are quite out of plaoj in times 
of peace and j>ersons interned should also be 
brought to trial. The lessons of history teach 
us that arrests and incarcerations under Exe- 
cutive orders promote a revolutionary spirit in 
the people while observance of ' the rule of 
law by the Executive Authorities and trials in 
due course of law not only have a deterrent 
effect but promote a sense of security in pub- 
lic mind. 


It may be said that the Ordinance provides 
for trial by Commissioners who will ordi- 
narily be persons of judicial experience. Un- 
der the Ordinance none of the detenues or inter, 
nees can claim a trial. Further, trials by Com- 
missioners specially appointed by the executive 
Government in times of peace, are open to 
serious objections. When His Excellency the 
Governor has repeatedly i)ronounced the 
arrested persons to be guilty and declared the 
evidence to be conclusive, on no sound' judicial 
principle ought they to be tried by a commis- 
sion nominated by the Executive Govern- 
ment. It should not be overlooked that 
public opinion in Bengal has demanded 
for the last fifty years tlie separation 
of executive and judicial functions. The Com- 
f mittee over which Mr. Justice Greaves pre- 
sided only recently formulated a scheme for 
such separation which could not be •carried 
into effect for want of public funds. 
Public opinion in this Presidency is therefore 
opposed to the setting up of commissions by 
the Executive and manning them with mem- 
bers of the subordinate judiciary and ousting 
the jurisdaction of the ordinary Courts of law 
;for^ the trial of political offenders. The 
enlightened public in Bengal is as constitu- 
^liqnal in spirit as the British public and 


naturally they object to the Executive depart- 
ing from the rule of law. We protest in the 
same spirit. 


It ia wiith a very jubt pride that we can 
claim that the High Court of Calcutta, which 
is independent of the Local Government, has 
maintained the high traditions of British 
justice. His Excellency the Governor bore 
testimony,, to this in his recent speech at 
Dinajpur. His Ex(ivellency said: “We mn- 
not use the High Court except in its judicial 
capacity. ..The service of examining in secret 
our evidence and advising us as to its reliabi- 
lity is an executive service ^hich cannot be 
],)erformed by Judges of the High Court. It 
is not our imwillingness to consult them, but 
their unwillingness to serve in this capacity 
which precludes us from resorting to Judges 
of the High Court.” We say, all honour 
to His Majesty’s Judges. In all fairness 
we mitst also say that the jitry and 
judges of the Courts subordinate to the High 
Court have seldom been found w'anting in the 
due discharge of their duties. We see no 
reason why the Government cannot rely on 
them for bringing offenders to justice re- 
gardless of fear and favour in State trials. 


We may mention in thi^s connection that 
the Punjab Government had to deal with very 
serious unrest, terrorism and civil commotion 
during recent years and yet two successive 
provincial Governors, jvho have been mem- 
bers of the Ihdian Civil Service, never ap- 
proached the Government of India for the 
issue of Ordinahces and any extraordinary 
]:)0wer8 thereunder. The Governor of the 
United Provinces, also a member of the Indian 
Civil Service, has also preferred to rely on the 
ordinary law and law Courts in bringing per- 
sons associated with a highly dangerous typo 
pf conspiracy to justice and thus fur- 
nishing convincing proof of its existence ; 
and no exception has been, taken by the 
public 'to the course adopted by the Governor. 
We feel therefore that the Ordinance is a blot 
on the fair fame of Bengal of which the Gov- 
ernment ought to be as jealous as we are. 


Vakils and Attorneys eqroUed as Advocates 
in Calcutta. 

We accord our welcome to the members of 
the sister profession who weiei for the lifst 
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time enrolled as advocates of the Calcutta 
High Court in the ^urse of last week. For- 
merly^ none but English barristers, Scotch 
and Irish advocates were entitled to ^be en- 
rolled as advocates of the Calcutta Hijh Cpurt. 
They had also the exclusive privilege of plead- 
ingron the Ori^nal Side of the Court. When 
a ^ill was introduced in the Legislative 
Asseijgbly for conferring equal priviteges on all 
vakils and attorneys of pleading on the Ori- 
ginal Side of the Court, we suggested that the 
wiser course would be for the High ( -ourt to 
frame rules for, the enrolment of advocates by 
reference to their standing than for the Ijegis- 
latiire to undertake legislation in such matters. 
The Legislature is, surely, competent to make 
any laws it^ chooses. But in * England, the 
Parliament would never tliink of undertaking 
legislation with regard to matters in respect 
of which the Hon’ble Judges of the High Court 
have enjoyed the exclusive privilege from early 
times. The enrolment of counsel and solici- 
tors have always been a concern of the Judges 
and very rightly so. The charters? under which 
the High Courts in India were established 
gave powers to the Judges of the Hon'ble 
(k)iirts following the time-honoured practice of 
the Hiigh Court of England. We thebefore 
regarded any legislation in tliis behalf as con- 
trary to the recognised principles of English 
law and practice and suggested that the 
flon’ble tTudges should frame rules for extend- 
ing the privileges to qiialified lawyers of stand- 
ing in this country. We are gla*d that the Bar 
Committee made similar recommendations and 
we convey our congratulations to the Hon'ble 
Judges and our brother members of the legal 
profession that the rules have been amended 
and that they have been placed on the same 
footing as English barristers and Scotch and 
Irish advocates in the Calcutta High Court. 


First Lady Advocate of Calcutta. 

.On Monday last before Mr. Justice Pearson, 
.‘Hiss Cornelia Sorabji w^as sworn in as an ad- 
' vocate of the High Court. She is the first lady 
barrister on the rolls of the Court. In Eng. 
land women have been admitted to practise 
in the Courts of law and in this country also 
the law relating tc^ legal practitioners has 
been q^endei so as to remove the disability on 
the part of women. Some years ago the late 
Miss Regina Guha applied for being enrolled 
as a vakil. The matter was argued before a 
Special Bench and the Hon*ble Judges on an 


examination of the history of the legal profes^ 
sion in this country refused to accept the con* 
tention advanced on her behalf by Mr.; 
Eardley Norton that in the Legal Practitioners! 
Act, as in all other statutes, words denoting 
the masculine gender should be construed to, 
include *the feminine. The legislature, how-i 
ever, has now removed all ambiguity an(\ 
doubt with regard to the question. The Cal-j 
cutta Mupicipal Act, which we ow)e to the 
last labours of the political guru of India, is 
remarkable in many respects in the history of 
legislation in this country and amongst its pro- 
gressive, * liberal and democratic provisions, we 
note that it placed women on a footing of 
equality with men. The Ck>rporation of Cal- 
cutta has now got its first lady councillor. In 
Bombay, we believe the election rules have 
been amended to permit women to vote and 
offer themselves for election in the Provincial’ 
Council. In Madras an Indian lady has been 
appointed to take lier seat in the Children’s; 
C!ourt. Thus India is keeping pace with the 
times. 


RIGHT OP TINRECOGNISRD TRANS- 
FEREE OF NON -TRANSFERABLE ' 
* OCCUPANCY HOLDING TO 
DEPOSIT AMOUNT OP 
RENT-DECREE UNDER 
SEC. 170 (3), BEN- 
&AL TENANCY 

ACT. i 

By Radharomon Mookerjee, Vakil, 
Berhampore. 

(Continued fropi p. xx.) 

According to some purchaser's “ interest } 
is void and not voidable on sale.** ^ 

Even if that is so the question still remains ^ 
for answer — whether the interest of the pur- 
chaser is otherwise “ vdidable on the sale.’^'i 
And considering the nature of th© interest ac-i j 
quired^by him, it l^ias been contended that it j 
is void and not voidable, as required by the i 
section. This has been sought to be shewn ; 
from different Standpoints*— that of the pur- f 
chaser himself, of the landlord, and of tbet 
auction-purchaser. | 

(I) Beca'use he acquires no interest hy \ 
his purchase. ^ 

This was based upon the view formerly! 
taken of the nature of the occupancy right it^il 
self, namely, that it is a right personal to| 
the particular raiyat” (himself), and there4j 
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ore xjould not be transferred at all. [Nar«n‘ 
"dra V. Ishan^ 22 W. E. 22 F, B. (1874), ilgar- 
jan V. Panaulla, 12 C. L. J. 169 ; s, 0. 14 C. 
W. N. 779; I. L. B. 37 Cal. 617 (1910)]. 
Hence, it is not saleable at the instance of the 
,DCcupancy raiyat or any creditor of his other 
than the landlord seeking to obtain satisfac- 
tion of his decree for arrears of rent. 
•[EWram v. Gopi^ I. L. E. 24 Cal. 355 (1897)]. 
^ purchase of it, therefore, could convey no- 
thing, and not only the landlord, but even the 
raiyat himself could question the vahdity of 
the transfer. [See the referring judgment of 
Jenkins, C. J. and N. Chatterjea, J., Calcutta 
High Court, in Dayamayi v. Ananda^ 18 C. W. 
N. 971 : s. c. 20 C. L.* J. 52 (F. B.)]. 

As held in Nalini v. Fulnimii, 16 C. W, N. 
421: c. 15 C. L. J. 388 (19l2). ' 

On the same ground it was held that the 
purchaser had no right to deposit in Court the 
amount of the rent-decree under sec. 
170 (3), Bengal Tenancy Act, and thereby to 
prevent the sale of the holding in execution 
thereof. Thus, in the case of Nalini v. Ful- 
mani, 16 C. W. N. 421 : s. c. 15 C. L. J. 388 
(1912), which is the leading case on the sub- 
ject, Stephen, J., of the Calcutta High Court 
observed: — “ We have to consider whether 
h© has any interest in the land, and if he has, 
whether that interest is voidable on the sale. 
On the authorities before us I hold that he has 
no interest in the land. This result in my 
opinion follows from the decisions of this 
Court in Nissa v. Radha^ 11 C. W. N, 312 
(1906) and Prosurmo v. Bama^ 13 C. W. N. 
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authority for the view that the purchase, such 
as this, could convey nothing. He could not, 
therefore, be rightly regarded as a representa- 
tive in* the proper sense of the word, and as 
falling vlithin the provisions of sec. 244, inas- 
much as if he bought no interest 'he had no 
interest to be affected by the Jdeclneei. 
also the referring judgment of Coxe and Boss, 
;jj., in ^Dayamayi' s case.] Furtherf his 
Ijordship points out: — “It is possible, of 
course, that (the phrase) ‘ having any inter- 
est ’ in sec. 170 (3), Bengal Tenancy Act 
might he construed as having ar wider appli- 
cation than (the phrase) ‘ the representative 
of a party to a suit ’ under sec. 244, or ‘ the 
owner of impioveable property ’ under sec. 
311, C. P. C., 1882. But in Ishpn v. Beni, 
I. L. E. 24 Cal. 62 (1896), the authority on 
which Nissa v. Radha was decided, it seems 
that as if the classes of persons described in 
these sections were' all the same, as indeed 
there is no reason why they should not be.“ 
Hence, it w^as held in case that the trans- 
feree w^as not entitled to make th© deposit 
under sec. 170 (3), Bengal Tenancy Act, inas- 
much as he had no interest in the holding. 

CaJeutta High Court Full Bench in Daya- 
mayi V. Ananda^ 18 G. W. N. 971: 
s. c. 20 C. L. J. 52 (1914) and 
Spectal Bench in Chandra v. 

Ala, 24 C. W. N,818:s.c. 

31 C. L. J. 510 (1920) 
held contrary view. 

A Full Bench of the Calcutta High Court 
in the case of Dayamayi v. Ananda, 18 C. W. 
N. 971 : s. c. 20 C. L. J. 52 (1914), and a 


602 (1909). The Jw^o cases together are 
authority for the statement that he is not 
‘ a representative ’ of the transferor (judg- 
ment-debtor) under sec. 244, or “che owner of 
immoveable property ’ under sec. 311 (of the 
old Civil Procedure Code.).” In both thfese 
cases, it appears that the point was con- 
sidered as depending on tlte question whether 
he had an interest in the judgment-debtor/s 
property which was affected by the decree. 
It was clear enough that if be had purchased 
any interest in the judgment-debtor's pro- 
^perty that interest was bound by the decree, 
l^and he was so far a “ representative of the 
[judgment-debtor,” and was entitled to apply 
^ni^der sec, 244. The question, therefore, 
fflfrrowed itself down to ’this,» namely, wbe- 
|p^r could be said to have purchased atiy 
IP^at at all in the property. There was 


Special Bench of the same Court in the case 
of Chandra v. Ala, 24 C. W. N. 818 : s. c. 81 
C. L. J. 510 ,(1920) did not, however, accept 
that view of the nature of the right of occu- 
pancy and of the interest acquired by the pur- 
chaser. Sir Asutosh Mookerjee, C. J., who 
delivered the judgment of th© Special Bench 
pointed out : — ‘ ‘ Whatever might have been the 
law easier, th© occupancy raiyat enjoys under 
the Bengal Tenancy Act substantial rights in 
the land, and his interest cannot be appro- 
priately described as a merely "personal 
right’ or ‘personal privilege.' Tb© deci- 
sions on the question of traneterability oC 
occupancy holings (shew)* that the validity 
the transfer (was) challenged only fay W 
zemindar or by a person claiming tbreugh ^ 
under him; and this important eijemmirtwoe 
must be carefully borne in mind wbw ^ 
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meet with the general expressions like *a 
right of occupancy cannot *be transferred * in 
cases between landlords • and tenants. 
. (Hence) no one appears to have doubted thdt 
‘ in the event of a transfer, voluntary or in- 
voluntary^ the landlord was the only person 
entitled to dispute its* validity, if it had been 
effected without his consent previously taken 
or assent subsequently obtained ’ till • the 
^year 1897, when for the first time in the deci- 
sion in the case of Bhiram v. Gopi, I. L. B. 
24 Cal. 855, the contrary proposition * was 
enunciated. The ■•grpunds of decision in 
(that case), which was in I’eality a departure 
from the law as administered for over sixty 
years, do not stand the test of criticipn. Our 
conclusion is that jt was erroneously decided.” 
The results of the decision are that “ a right 
of occupancy, which is not transferable by 
custom or local usage, can be transferred,” 
and that ‘ ‘ the transfer of the whole or a part 
thereof is operative against the raiyat, wdie- 
thor it is made voluntarily or involuntarily.” 
The transferee thus acquires a valid title, 
whether he purchases the holding )from the 
raiyat or at a sale in execution of a decree 
against him. And consistently with the view 
thtis taken of the purchaser’s right it has fur- 
ther been held that he is “a ‘ representative 
of the judgment-debtor’ (under sec. 244), and 
is a ‘ person whose immoveable property has 
been sold ’ ” (under sec. 311, C. P. (b, 1882, 
especially when he purchases a part of the 
holding). [See Dayamayi's case.] These 
decisions shew that “in case of transfer, title 
unquestionably passes from the transferor to 
the transferee, even though there is no re- 
cognition by the landlord, and although the 
validity of the transfer is liable to be ques- 
tioned by their landlord, who is no ‘party to 
the transaction.” [Sehari v. Sindhuhala, 22 

C. W. N. 210 : s. c. 27 C. L. J. 497 (1917).] 

* 

{To be continued.) 

' i 


LONDON NOTES. 

(From our Corrbspokdbnt.) 
dct. 21st, 1924. — The Privy Council re- 
sumed their rittings to-day and the following 
judgments were deJiv^eA^ 

(1) Sat Ntiroifi v, Behari Lei (Lahore). 
The appeal wae allciwed. 

(2) Maum fv. Khoo Haung Shim (L. 

Burma). dismiss^. 


The following members constituted the 
Board : — 

Lords Dunrdin and Atkinson, Mr. Ameer 
Ali and Lord Salvesen. 

, Thanukadi Naicken v. Ramaswami Naicken 
(Madras). , 

An application was made in the above suit 
for special leave to appeal from the judgment 
of the High (’oiirt of Madras. The question 
on wliieh the a[)plicant <iesired tlite< decision 
of tile Board was as to the age of majority of 
an adopting father under the Mitakshara. 

The applicant had failed to raise in the 
lower Courts the point which he wished to 
raise on a])peal, and leave was refused, 

I)unn(\ K. C. and Narasimham for 
the Applicant. 

Mr. Kemcorlhy Prow’i/ "contra. 


Special leave to appeal from Patna was 
granted in Sunder Mull v. Saiya Kiukcr 
Sahana. 

Messrs, Du)nie, K , (J. and Macaskie appear- 
ed in siip[)ort of the application wdiich was not 
op|) 08 ed. 


The liearing was commenced of an appeal 
from Madras, Dasoraju Jufjointadha Rao Pan’ 
lulu Garu v. Vyrichcrla Sunyanarayanaraj 
Bahadur. ^ 

Judgment was delivered dismissing the ap- 
peal. 

Messrs. Dunne f K. C. and Kenworthy 
Brown for the Appellant. 

Sir Geo. Lowndes, K. C. and Mr. B. Duhe 
for the Eespondents. » 


On Oct. 23rd. — Lord Sumner delivered the 
reasons for the report of the Privy (Council in 
the* criminal appeal by Barendra Kumar 
Ghosh. 

The same*(^ourt as on October 2l8t conti- 
nued the hearing of the Madras appeal men- 
tioned above. 


In the Board Boom Lord Sumner presided 
over a Board consisting of himself, Lord 
P fiiLLiMORE, Sir John Edge and Sir Law- 
rence Jenkins. 

Messrs. DeGruyther, K. C. and KenwoHhu 
Brown applied to this Board for rectification 
of the wder in Conndl passed in the appeal of 
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The Midnapur Zemjindary Co, v. Nmesh 
Narayan Roy. They contended that the date 
1903 which appeared in the order as the date 
from which compensation should be paid had 
been inserted through ina<Ivertence. * 

Messrs. Dunnr^ K. C. and Wallach su]>- 
ported the date and the Board being of opi- 
nion that a substantial ])oint was in issue ad- 
journed the application for argument before 
the Board which had heard the appeal. 


8m. Karimunessa Khatun v. Md. Fazhd 
Karim y an appeal from Bengal, was argued 
before the same Board. 

Mr. A. Majid for the Appellant. 

Mr. S. Hyam for the Bespondent. 


Oct. 24th.— In the Council Chamber the 
following Court was constituted : — 

Lord Dunedin, Lord Atkinson, Mr. 
Ameer Ali and Lord Salvesen. 

Sir Geo. Lowndes^ K. G. and Mr. Wallach 
applied for speoial leave to appeal from the 
decision of the Lahore High Court in IJmra v. 
Ki}i(j~Emperor. They contended that the 
evidence of a co-accused had been • wrongly 
axlmitted and that there was a substantial nus- 
carriage of justice. Leave was refused — the 
reasons for the Board’s decision are to be given 
later. 


The hearing was continued of Satya Niran- 
jan Chakravarti v. Ram Lai (l^atna). 

Messrs, Upjohn, K. C., Dunne, K. C. and 
B. Duhe for "i-he Appellants. 

Messrs. DcGruyihcr, K, C. and K. Brown 
for the Kespondents. 

The question at issue is the right to minerals 
under a patni grant. 


In the Board Eooba : « 

Lords Sumner and Phillimore^ Sir J. 
Edge and Sir L. Jenkins. 

Karimune^sa v. Md. Fazlul Karim (Bengal). 
Mr. A. Majid for the Appellant. 

Mr. 8 . Hyam for the Respondent. 
Judgment was reserved. 


Oct. 27tli. — In the Council Chamber : 
Heanng continued and cjoncluded of Satya 
Ntranjan Chakfavarti v. Ram Lai (Patna). 


Oct. 24th and 27th.— In the Board Room : 

Hearing was concluded in Fateh Singh v. 
Jagannath Bakheh (Lucknow). , 

* Judgment w^as reseiwed. 

(Mr. DeMello for the Appellant. 

Mr. Parikh for the Ist Re&pondeijt and Mr, 
Duhe for the 2nd Respondent .were not 
called upon. 

The ( 3 uestion for decision is vRether the 
doctrine of res judicata is applicable to the Ap-, 
pcdlant’s claim. 

Ranodip Singh v. ,Pctrmeshwar Pershad 
(Oiidh). 

In this appeal the sons of a Hindu governed 
by the J^itakshara sought to set aside an 
alienation made by their^ father. Two of 
the Plaintiffs w^ere born after the alienation. 
The Indian Courts held that the suit was^ 
hafrod by limitation. Judgment wa.s reserved. 

Mr. Duhe for the Appellant ex parte. 

In tlie Council Cdiamber before the? 
Board* presided over by IjORd Dunedin 
Mr. Parikh instructed by Mr. Delgado ap-, 
plied for an adjournment of the appeal in thes* 
present list, Ahmed Khan v. Ali Ehrahim 
Noor (Aden). Tine- application was opposed 
by Mr. Raikes and was refused, but their 
Tiordships permitted the case to be placed at 
the bottom of the list. A similar application 
was made by Mr. Narasimham and a post- 
ponement was again refused in Gutta Bhad- 
rayya v* Kalagara Kariakamma (Madras). 

Oct. 28t'ii. — Tlie liearing was commenced of 
the appeal Maina Bihi v. Wasi Ahmad (Allaha- 
bad). 

The Appellant, a Mahomedan lady, took 
possession of her husband’s estate on his 
death in lieu of her unpaid dpwer. Cer- 
tain heirs of the deceased obtained a decree 
for possession of their shares in the estate on 
payment of the proportionate amount of 
(hwer due from them, failing which payment, 
their suit to stand dismissed. The money 
was not paid, and Maina Bibi parted with the 
property by a “ hiba hiltamlik.** The Plsiin- 
tifFs then brought the present suit for posses^ 
sion of the property. The questions for de- 
termination are whkher the suit was barred 
hy res judicata, and as to the rigfit of a Maho- 
medan widow in possession of her husband’s 
estate in lieu of dower to alienate it. The 
hearing of the appeal is proceeding. 
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Messrs, L. DeGruyther^ K. G. and K, 
Brown for the Appellant. 

Sir Geo, Lowjides^ K. G, and Mr. B, Duhe 
for the Respondents. • 

« — ■■■ • 

In the Board Room : I 

Oct. 27th and* 28th. Palani Animal v. M. 
Moniaga/i^ (Madras) rtiised a question as to 
whether Hhere had been a partition of joint 
family projjprty. • 

Mr. Dube for the Appellanf. 

Mr. Wallach for tlie Respondent. 

During the argument the question as to 
the admissibility of the appeal was raised on 
the ground of concurrent findings of fact in 
the lower Courts. The argument for the Ap- 
pellant was concluded and tlie Board intimated 
that they would inform counsel for* the Res- 
pondent should tfiey require any argument 
from him. 

* 

Before the same Board Messrs. Dunne, 
K. G. and Bryan Farrer appeared ex parte in 
the appeal, Graham v. Krishiia Oh. Dey (Ben- 
gal). The suit was instituted by the Respon- 
dent for specific performance of a contract for 
Hhe sale of land in Tollygunge. The Appel- 
I lant was owner of part only of tlie property 
which he had contracted to sell. The question 
for determination was whether having regard 
to the provisions of the Specific Relief Act, 
the Respondent was entitled to specific per- 
formance of part of the contract. The argu- 
ment was concluded and jiftlgment reserved. 


Oct. 29th. — An application was made to a 
Board composed of Lords Atkinson and 
Blanesburgh, Sir John Edge and Mr. 
Ameer Ali for rectification of the Onler in 
Council in the appeal, Midnapur Zemindarij 
Go. V. Naresh Narayan Roy (Bengal), 
judgment had been given in favour of the 
Respondents and compensation was awarded 
them for a period df 9 years during which th^y 
had been excluded from possession of the pro- 
perty in dispute. 

Messrs, DeGruyther^ K. G. and Kenworthy 
Brown for the Appellants contended that the 
date June 1903 from which compensation had 
been allowed had ijiiserted by inadvert- 
ence, that t^e Respondents were claiming 
mesne profits and that in law they were not 
(entitled to such. In any event the longest 


possible time during which compensation could 
be claimed was 6 years. They referred to Art. 
120 of the Limitation Act and to Watson d 
Go. v. Barn Ghand Dutt (17 T. A. 110, 118, 
122), Batul Begum v. Mansur Ali Khan (L. 
R. 28 I. A. 248, 254) and Watson d Go v. 
•R. C. Dutt (I. h. R. 23 Cal. 799). 

Messrs. Dujtnc, K, G. and Wallach for the 
Respondents contended that no limitation ap- 
plied. The Board decided that C years was the 
period of limitation under Art. 120 and 
ordered the date 8tli August 1900 to be sub- 
stituted for dune 1903 in tlie Order in Council. 

. G. D. M. 


ComBponhtnu. 



To 

The Editor, “ Calcutta Weekly Notes.” 

Sib, 

May we ci-uvo the ho.spUality of your columns 
and request you to ium ri tlie tollowing few lines 
in your most esteemed join mil 
^ bee. 170 (.1), beiigal ieaauey Act, provides that 

the judgment-debtor or any person having in 
Che tenure or holding any in lorest , voidable on 
the sale, may pay money into Court under this 
section.'" • 

Some discussion took place in Council on the 
subject of this provision and its object was more 
iully explained as follows: — 

The intention of tlii) framers of the Bengal 
Tenancy Act, 1885, with regard to sales of tenures 
or holdings for arrears of rent was that any ono 
having in the tenure or holding an interest void- 
able on the sale, a mortgagee or an un- 

recognised transferee), might pay in the decretal 
amount with costs before and so stop the sale. 
This is provided for in sec 170 {^). But it was 
intended that after the sale only the judgment- 
debtor should have ^Lhc privilege of having the 
sale set aside by paying uj) the decretal amount 
and costs with compensation to the auction- 
purchaser of 5 per cent of his purchase-money. 
The object of these provisions was to induce per- 
sons haying an interest in \iie property to be sold 
to pay in the dmount of the landlord's debt before 
the sale. So that the landlord (decree-holder) 
might get the money due to him quickly and the 
matter might be settled.* and set at .rest once for 
all ... . (Rampini’s Tenancy Act, 4th Ed., 
p, 533). 

Thus by the words ‘' any one having in the 
tenure or holding any interest voidable on the 
sale '' they meant and included " a mortgagee or 
an unrecognised transferee.** 

Now there has been a good number of conflict- 
ing rulings on the point. 
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In Tardkdas VaJ, Cliowdhury v. Uarii Chmdra 
^rjee, 17 C, W. N. 163, Mookerjee and 
Beachcroft, JJ., held that an unrecognised pur- 
chaser has an interest in the holdinjj which 3s 
voidable on the sale and is therefore entitled to 
deposit under sec. 170 (.1), Bengal Tenancy Act. 

In Ahamadullaji Chowdhury v. Frayay Sahu, 20 
C. W. N. 39, D. Chatter jee and Walmsley, JJ., 
held that an unregistered purchaser of non- 
transferable occupancy holding has an interest in 
the holding which is voidable on the sale and is 
entitled to deposit under sec. 170 (J). 

In Jote Kumar Mukhf’rjt e v. Monohar Mukhe.rjvp^ 
50 Indian Cases 596, Fletcher and Walmsley, JJ., 
following the decisions as reported in 17 C. W. N. 
163 and 20 C. W. N. 39, held that the unrecognised 
transferee of a* noii-transferable ^ occupancy hold- 
ing is entitled to make a deposit. 

But in Nalim Behary Kay v. Fulmani Vast, 16 
C. W. N. 421, Stephen and Coxe, JJ., held that 
a transferee of an occupancy holding not trans- 
ferable by custom has no interest in the holding 
and is not entitled to make a deposit under sec. 
170 (S). 

In Maharaja Sir Bameswar Siiujli v, Bayhunandan 
Khawas, 38 I. C 337, Chief Justice Chamier relying 
on the decision as reported in 16 C. W. N. 421, 
held tliat an unregistered transferee of an entiie 
occupancy holding is not a person having in the 
holding an interest voidable on the sale. Ilis 
Ix>rd8hip also remarked that the interests void- 
able on the sale referred to in sec. 170 (•*) are 
those interests which are incumbrances within the 
meaning of sec. 161. 

Next the point was referred to a Full* Bench of 
the Patna High Court in Mahadeo Lai y. Lanynt 
Singh, 40 I. C. 257, where it was held that the 
transferee of a portion of an occupancy holding 
not transferable by custojm is not a person who 
has in the holding advertised for sale an interest 
voidable on the sale. Chamier, C. J., remarked 
that the only interests which are voidable on 
the sale^' within the meaning of sec 170 are those 
interests which can be avoided by means of an 
application under sec. 167 and that the only in- 
terests which "can be avoided by such an appli- 
cation are the interests defined in sec. 161 as in- 
cumbrances. Justices Chapman, Atkinson and 
Sharfuddin concurred with tRe Chief Justice. But 
Mullick, J., dissenting, delivered a very learned 
and elaborate judgment His Lordship dealt 
with all the cases on the point, both for ' and 
against. i 

In BaTYijda F^rasad Bay Chowdh'i^ry v. Foijuddi 
Ealdar, 28 0. W. N. 125 (notes), the same ques- 
tion arose and it was pressed by the opposite 
party that having regard to the conflict <5 deci- 
sions the question should be referred to a 
Full Bench. But Newbould and B. B. Ghose, 
JJ., following the decisions as repoded in 16 
C. W. N. 421, 26 0. W. N. 170 (notes), 27 C. 
W. N. 176 (notes) did not think it necessary to 
refer the matter to a Full Bench and held^ that a 
purchaser of a portion of a non -transferable occu- 
pancy holding is not a person whose interest is 


voidable on the sale and is not entitled to make 
a deposit under sec. 170 (S), 

So according to the majority of the recent 
ruling we find that though by the Full Bench 
decision in the case of Dayamayee v. Ananda 
Mohan, the positidii of the part pu»-chaser of a 
non-transferable occiip'jncy holding has been 
mu^:h altered, still he is not allowed to deposit 
imder sec. 170 (J). 

Now, therc; remains the mortgagee. M ortgage 
is an incumbrance as defined in sec. 161 (16 C. 
L. J^ 156). So we thought and from the re-- 
marks of their Lordships in M(^ad6o Lai v. 
Jjangat Singh, 40 I. C. 257, we understood that 
the mortgagee could deposit under see. 170 (3). 

But in Badha Banode Mandal v. Nitai Chand 
Sant, 38 C. L. J. 147, Panton, .T., following the 
Patna cases as reported in 38 I. C. 307 and 40 
1. C. 257, and the recent Calcutta case reported 
]ii 26 C. W. N. 170 (notes) held that the mort- 
gagee is not entitled to deposit under sec. 170 (J). 

During the discussion in the Council as already 
referred, both an unrecognised transferee and a 
mortgagee were named as persons entitled to j 
make a deposit before sale and the intention of j 
the legislature, as we understand, of course with 
all respect to their Lordships, was to allow them J 
to do so. J 

Will any of your numerous readers kindly enm 
lighten us as to who are now the persons whos^ 
interests in the holding are voidable on the sale. I 
as contemplated by sec. 370 (3) ? 

Yours truly, 

Sris Chandra Dhar. 1 
Eamesh Ch, Patranavis.^ 

Netrarona, 

The 7th July 19S4. 
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If Judges may extra- judicially serve on 
cuiive Commissions. 

We noticed m our last issue tfic uiiwiilin;^- 
ness of tile lldn’ble Judges of tiie Calcutta 
High Court to act in any Commission that 
may be appointed by the J^lxecutive Govern- 
ment for advising, investigating or determin- 
ing in any extra-judicial capacity the guilt or 
innocence of any person who may be charged 
with any conspiracy against tlie btalte or witli 
any other State or other oll'eiices. That the 
Hon’ble Judges have in this respect acted ac- 
cording to the best traditions of the Bench 
will appear from the note that we reproduce 
below from the columns of tlie last issue of 
the Law Times : — 

*‘The pronouncement of Mr. Justice Avory, at 
the Liverpool Assizes, is in consonance with the 
best and highest tradition^ of the Bench, and an 
echo, albeit unconscious, of Lord Breiugham's de- 
scription of the ideal judicial power, ‘ pure and 
imsullied, calmly exercised, amidst the uproar of 
contending parties, by men removed above all 
contamination of faction, all participation in either 
its fury or its delusions ' ‘ I am tempted,’ said 
Mr. Justice Avory, ^ to make some observations 
upon the necessity of maintaining thc^ reputation, 
which this country has for so long enjoyed, for both 
firm and impartial administration of justice, but, 
lest it should be supposed that I am even indirectly 
taking part in the election campaign, I resist the 
temptation.’ Thgse words reflect the sentiments 
of Mr. Gladstone in reference to participation, 
however indirect, by judges in matters of party 
warfare. Mr. Gladstone eulogised the abstention 
of judges from political affairs, not on the ground 
that their impartiality would be thereby affected, 
but that it might seem to be affected. Speaking 
in the House of Commons on the 5th May 1887, 
Mr. ^ Gladstone opposed Rthe suggestion of an in- 
vestigation by a commission of judges of charges 
made against members of the late Irish National 
Party* 'I believe, n^elf,' said l^r. Gladstone, 


‘ that all tile judges now uu the Bench might be 
tiusteu [aa memuors of such a commiasionj. But 
mere is one judge on the Bencli now L^ne late 
Mr. Justice iuL/.james bteplieiij who came down 
jiom the Bench to take a part, with regard to the 
great Irish question, mure, violent than has been 
laken by any layman 1 can remember. And if one 
of these gen Ci emeu [members from freiandj 
sitting below the gangway says it is excusable m 
him to loci some mistrust in such a case, though 
1 should not tcel such mistrust myself, yet 1 must 
say 1 understand that mistrust.' Lord Esher, 
when, as Master ot the Rolls, he replied, at the 
Guildhall Banquet on the Dth Movember 1892, to 
the toast of The Judges,’ laid down the golden 
rule by whose observance judges cannot tail to 
secure public confidence. Referring to the fierce 
attacks to which Lord Justice Mathew had been 
subjected as chairman of the Evicted Tenants 
(Ireland) Commission. Lord h>her said: ‘The 
education and training of the judges made them 
impartial and determined to do right in every 
question which came before them. Thi-^, indeed, 
was so well known and rocoguisod that when the 
judges of England acted within the scope of their 
ordinary duties neduidy e.ver attempted even 
suggest that they were not impartial. At the 
present time they knew that one of the judges had 
been asked to go beyond the scope of his ordinary 
duty ; and ho, for one, was surprised and sorry that 
the judge in question had consented to do so. 
The result was inevitable. That judge had been 
fiercely accused of partiality and of a w'ant of 
desire to do justice.’ '’ 

If Counsel may refuse a brief of an accused 
person. . 

The same Ikbiio of the Law Times has also 
a very interesling note on the duty of Counsel 
to defend an nVcMised person, no matter how 
urave may he tlie offence with which he is 
charged and quite irrespective of Counsera 
personal opinion with regard to the case- or 
the guilt* or innocence of the fierson accused. 
Tt is said that Sir Mathew ITale used at one 
time to decline briefs on the latter f^round ; but 
in some cases which he considered worthless, 
in the course of the trial, he found 
them well-founded and he modified his 
views thereafter. This fact also supports 
the view we have always maintained that the 
fact, that the cause papers disclose a prf^ 
facie case is no sure index of a person’s guilt. 

S9 
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His guilt or innocence can only be determined 
by a judicial trial and not otherwiser It is 
not for a judge or even a Counsel to prejudge 
the guilt or innocence of an accused person 
and the duty of the Counsel is to present the 
^ease of the accused person to the jury dr the 
judge from instructions and the evidence dis- 
closed and it is for the latter to come to their 
findings in accordance with the luw and the 
legal evidence. 


Our contemporary says with regard to the 
duty of the Counsel ; — 

In this country the attitude of counsel Is 
strictly impersonal. They scrupulously abstain 
from givinf]^ any personal opinion on^the matter in 
controversy, and are not identified in any degree 
with the merits or the demerits of their clients or 
their clients’ claims. The impersonal attitude ol‘ 
counsel in these countries may be illustrated by the 
method of poignancy of contrast. ^ The question 
has been asked, How could Cicero even think 
of appearing in defence of Catiline? If the pro- 
fession of an advocate in ancient Home had been 
the same as in England, there would be no diffi- 
culty in the matter, for the modern advocate 
in England does not concern himself with the 
guilt or innocence or moral character of his 
client. His duty is merely to deal with the legal 
evidence, and to show, if possible, that it fails 
to bring home the charge to the accused. And, 
except in some rare cases, he is, by the very 
fact of his profession, understood to be under an 
implied obligation to undertake the defence of 
the accused, if his assistance is required. Thus, 
in 1817, Sir Charles Wetherell, the most pro- 
nounced and uncompromising^ Tory of his time, 
who actually resigned the Attorney-Generalship 
in the Wellington-Peel Government in consequence 
of its avowal of a religious disabilities removal 
policy, defended Watson on a charge of high 
treason, and secured his acquittal. So, too, at 
the Irish Bar, Mr. (Chief Justice) Whiteside, 
whose Toryism w<as as uncompromising as the 
Toryism of Sir Charles Wetherell, whom Mr. 
Whiteside greatly admired, defended Mr 
0’ Connell in 1844 in the Irish State Trials, and 
defended Mr. William Smith O’Brien ^ 1848 on 
his trial for high treason. These cases supply 
illustrations of the absolute aloofness, in these 
countries, of counsel from his client or his client’s 
cause, and the necessity of the preseiwatioh of 
the etiquette of the Bar which precludes counsel, 
in their capacity of advocates, from the expres- 
sion of personal opinion on the merits or de- 
merits of a case. “ * There have been,^ writes Mr* 
Lecky, ‘ and perhaps still are, instances of law- 
yers fin these countries! endeavouring to limit 
their practice to casfefl which thev believed to be 
just. Sir Mathew Hale is a conspicuous example, 
but he acknowledged that he considerablv re- 
laxed his rule on this subject, having found, Ui 
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two instances, that cases which at^ first blush 
seemed very worthless, were, in trut^, well found- 
ed. As a general rule. English lawyers make no 
discrimination on this ground in accepting briefs 
unless the injustice is very ’fiagrant, nor will 
they, except in very ext^me cases, do their client 
the great injury of throwing up a brief which 
they have once accepted. They contend that, by 
acting^in this way, the administration of justice 
in the long run is best served, and ha this they 
find its justification.' ** 


Strict cbservance of procedural law/» 

Many things are said to come within the 
scope of sec. 537 of the Code of Criminal Pro- 
cedure which may be said to be the “ curing 
section, but this section might altogether hcfcve 
been omitted from the Code and certainly it 
is not a provision of law which is to be invoked 
on any and^every occasion as a shield against 
irregularities perpetrated by the subordinate 
Criminal Courts. The only way to secure the 
proper observance of the law by the subordi- 
nate Courts is for the High Court to interfere 
whenever any departure from the established 
procedure comes to its notice. Magistrates 
ought to bear in mind that they are not at 
liberty to choose any procedure which they 
may find convenient. They are to follow the 
Code of Criminal Procedure which has been 
enacted to regulate the proceedings in Crimi- 
nal Courts. His Lordship the Chief Justice 
in concurrence with Mr. Justice Chotzner dis- 
tinctly said so in his judgment in the case of 
SuTcsh Chandra Gupta v. Abdul Jabbar^ re- 
ported at page 127, where he had occasion to 
set aside an order of compensation made under 
sec. 250 of the Code of Criminal Procediure 
in disregard of the change effected in the sec- 
tion by the recent amendment. We hope the 
observations of the learned Chief Justice will 
not be overlooked, but the Magistrates in the 
Mofussil will realize their responsibility in 
administering the law according to the letter 
of the statute which does not seem to Be 
always adequately appreciated. 

In this connection we may refer to Lachmi 
Sing v, Kin{!-Emperor^ (1924) Pat. 181, which 
is a decision in which sec. 637 of the Code was 
resorted to, to support a conviction under sec. 
182, I. P. C., which was arrived at without 
any written complaint by the pnl^sc Bfirrant 
concerned, in this case, a Writer Head Cons- 
table. Under s«e. 195 'as no'ttr amended, the 
condition precedent to the institufion of a 
prosecution under secs. 172 to 188, I; P. C., 
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ia jthat the public senvant conceimed Wiould 
make a complaint in writing on which the 
proper Magistrate will take cognizance. Sec. 
200 of the Code has also been amended so as 
to obviate the necessity *of examining the com- 
plainant 'on oath in such cases. This was cer- 
tainly in view of the inconvenience which a 
public servant may be put to, if in the? midst 
of his* duties he has to appear before a Magis- 
trate for examination on his complaint. No- 
thing cm^he more clear than that ai written 
.complaint is absolutely necessary in the cases 
referred to as being the very basis of the pro- 
ceedings. We regret we cannot endorse the 
view taken by Kulwant Sahay, J., that the 
absence of a complaint in writing at the most 
♦would only amount to an error, omission or 
iiTegularity as contemplated by sec. 537 of the 
Code. This very section was Mo pleaded in 
justification of the irregularity complained of 
in the Calcutta case mentioned above, but the 
contention elicited the observation that Magis- 
trates are to follow the Code of Criminal Pro- 
cedure and not to give it the go-by. One 
curious fact in connection with the Patna 
case is that the trying Magistrate m response 
to enquiries made of him said that so far as 
^he and the Court Sub-Inspector of Barb re- 
collectefi, a petition of complaint in writing was 
filed by the Writer Head Constable who was 
examined at the time of filing the complaint 
in writing. Any such complaint, however, 
was not found on the record. Under such cir- 
cumstances surely the presumption arises that 
there was no written qpmplaint and the ac- 
cused was entitled to complain of* this irre- 
gularity and question the legality of his con- 
viction on this ground alone. • 


EIGHT OP UNEECOGNISED TEANS- 
PEREE OP NON-TRANSPERABLE 
OCCUPANCY HOLDING TO 
DEPOSIT AMOUNT OP 
EENT-DECREE UNDER 
• SEC. 170 (3), BEN- 
GAL TENANCY 
* ACT. 

By Radhaeomon Mookebjee, Vakil, 
Bbrhampore. 

(Continiied from p. xxv.) 

Leading cases^ Nissa v. Radha, Nalini 
V. Fulmani, overruled by Full Bench 
in J^ayawiyVs case. 

It was, unfortunate that the Full Bench in 
DayamayVs case did not expressly overrule or 


ziii 

affirm any of the decisions on either side: 
But considering the views taken by it regard- 
ing the nature of the occupancy right and the 
respective rights of the purchaser, the raiyat, > 
and the landlord, it gave us sufficient inaica- 
tions of the rulings it intended to overrule. ^ 
Thus, on the face of it, it cannot now be con- 
tended that the purchaser acquires nothing by 
his purcha^, and therefore, all the cases in 
which that view was taken and which were 
based on it must be held to have been im- 
pliedly overruled. We are particularly inter- ^ 
ested in the decision in the case of Nalini v. 
Fulmani. It was based, as we have already^ 
seen, upon the authority of the case of Nissa 
V. Radlia^ which held that the purchaser was 
not a “representative of the judgment-debtor 
(the transferor) under sec. 244, nor the owner 
of immoveable property ” under sec. 311, 
C. P. C., 1882, inasmuch as he had acquired 
no interest in the holding by virtue of his pur- 
chase, and that therefore he could not apply 
under those sections for setting aside a sale 
held in execution of rent decree. The deci- 
sion in the case of Nalini v. Fulmani was 
based principally on that view of the pur- 
chaser’s right, wliich was taken in the case of 
Nissa v. Uadha, that he by his purchase acquir- 
ed no interest in the holding. ^ The Pull Bench, 
however, in Dayamayi's case held the contrary 
view, namely, that he acquired title to the 
proj>erty and was theiefore entitled to make 
the applications. It thus, by implication, 
overruled the decision in the case of Nissa v. 
liadha^ and also the decision in the case of 
Nalini v. Fulmani, to the extent to which it 
was based on it. The case of Prosunno v. 
Bama only followed the decision in the case 
of Nissa V. Radha and must also be held to have 
been oven’uled along wdth*this. [Boo Ram- 
pini’s Bengal Tenancy Act, 6th Ed. bv D. 
Chatterjee, J.,.132; also 20 C, L. J. 52 foot- 
note. ^ . 

(2) Because he has no interest which is 
valid against landlord. 

Hence ^ according to some decided cases, 
the inicrest to be voidable on the sale must 
be such interest as is valid against the land- 
lord. 

As held in Nalini v. Fulmani. 16 C. W. N. 
m : s. c. 15 C. L. J. 388. 

Thus, in Nalini v. Fulmani, 16 C. W. N. 
421 : s. c. 15 C. L. J. 388 (1912) which, 
though decided before the Full Bench deci- 
sion In DayamayV 8 case, is still regarded by 
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#ome as the leading authority on subject. 
Stephen, J., of the Calcutta High Court m 
the course of his judgment observed 
“In Hari v. Udoy^ 8 C. L. J. 261 (1908), it 
was held that the sale was not void but 
merely voidable by the landlord, a rule that 
has been frequently followed by this Court 
in holding that where the landlord is not a 
party to a proceeding arising out of the transfer, 
the question of transferability does not arise. 

1 doibt, however, wlietlier the distinction 
between void and voidable contracts has not 
been pushed too far in the case in question. The 
landlord’s rights were not directly concerned 
in the case, and, on the facts before it, in 
order to support the conclusion Arrived at, 
the Court need not have <lecidcd more than 
that the contract was void only. If tlie land- 
lord recognises a trarrsfer, it is probably open 
to him to recognise it upon the f(x>ting that 
it is or is not the subject of an occupancy 
right. If the ‘interest’ in sec. 170 {S), 
Bengal Tenancy Act, is read as ‘interest 
against the landlord,' a sense wlvich would 
bring the section into line witli secs. 2M a.nd 
311 of the old Civil Procedure Code, this would 
put an end to the distinction between void 
and voidable contracts as far as the present 
ease is concerned, . . . the possibility of the 
reading inclines us to follow the two decisions 
we have followed.” (Nissa v. Hadha, II C. 
W. N. 312, Prosunno v. Baina, 18 C. W. 

002 ) Hence, it w\as held in that case that 

the transferee by sale is not entitled to come 
under sec. 170 (3), Bengal Tenancy A<*t. 

It should be noted tliat the decision in that 
case was not based on the ground that the 
purchaser did not possess any incumbrance or 
other voidable interest in the lidding, with 
which we are nov/ primarily concerned. On 
the other hand, it is stated that each of the 
secs. 244 and 811, C. P. C., ;IR82, and sec. 
170 (8), Bengal Tenancy Act, contemplates an 
interest of the same nature, namely, one which 
is valid against the landlord, and that even 
if the purchaser acquire}^ any interest in the 
holding, that interest is not valid against the 
landlord. 

(To he continued.) 

dorrrepDnberre 

To 

Thb Editor, Calcthta Weekly Notes.” 

Sir, 

With erreat deference to the learned Judges,. 
I should be sorry to point out that the decision 


in the case of Emperor v. Nabob Ali Sarkatf re- 
ported m i. L. R. 51 Cal. 236, raises some diffi- 
culty with reference to the particular facts of 
the case. The important point of law made out 
in the judgment is that the omission to read over 
tJie deposition to the rwitness in accordance with 
Or. 16, r. 5 of the Civil Procedure Code, renders 
the same inadmissible in evidence against him on 
his subsequent trial for forgery. So far as this 
piinciplc of law is concerned, there can*' be no 
dispute as it is supported by an overwhelming 
weight of authority. But the question is whether 
the provision of Or. 18, r. 5 has any application to 
the case. The facts alleged are that the accused, 
was sought to be connected with the offence of for- 
gery with which he had been charged by proving 
against him the statement which was made by 
him in his deposition before^ the Munsif in the 
lent suit. But my contention is that, having re- 
gard to the very clear language of sec. 146 (ff 
of the Bengal Tenancy Act, Or. 18, r. 5 has no 
application. Sec. 148 (/) of the Bengal Tenancy 
Act runs as follows:— 

“The rules for recouliiig the evidence of wit- 
nesses prescribed by sec. 189 of the Civil Proce- 
dure Code of 1882 shall apply whether an appeal is 
allowed or not.” Sec. 148, Bengal Tenancy Act, 
lays down the procedure in rent suits, and the 
section begins thus: The following rules shall 

apply to spits for recovery of rent.” Now sec. 
!H9 of the old Civil Procedure Code correspondB 
to Or. 18, r. 13 of the Code of 1908, and provideR | 
tiiat in cases in which an appeal is not aUowed*]| 
tiie judge shall make a memorandum of the sub- 
stance of what the witness deposes. So it ia 
<lear that Or. 18, r. 5 which lays down that the 
deposition of the witness shall be read over when 
completed in cases on which an appeal is allowed 
is excluded by the operation of sec. 148 (/) of the 
Bengal Tenancy Act in the present suit There 
is nothing in the report or the judgment to show 
that any reference to Ihe Bengal Tenancy Act, 
sec. 148 (f) was made at all. Mr. Justice Suhra^. 
wardy said in the judgment at p. 242 of the re- 
port (51 Cal.) when he quoted Or. 18, r. 5; “I 
may mention here that in this case the value of 
the suit was above Rs. 50, and, therefore an ap- 
peal lay under the law.” It is obvious from the 
passage quoted that his Lordship was thinking 
of sec. 153 (b) of the Bengal Tenancy Act; but 
it is curious that his Lordship did not direct his 
attention to sec. 148 (f) ot the Bengal Tenancy 
Act. So, I respectfully submit that in this parti- 
cular case, if it is made a question of compli- 
ance with certain provisions of “law, the case 
should have been looked at from this point of 
view whether a conviction of a person can be 
based on a statement made bv him in accord- 
ance with the provision of sec. 148 (f) of the 
Bengal Tenancy Act which provides summary way 
of recording evidence and does not require it 
to be read over. ^ 

Tours, etc., 

Lakshmx Kanta Sen Qttpta, Si.a., 
Tteaider, Chimu/rab. 
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honours that had been conferred on him. The 
moral and spiritual side of his great personality 
commanded no less admiration than his 
wordly career. Though “ much matuxer in 
years and occupying the high position as a 
Judge, he accorded his whole-hearted support to 
the religious, social and humanitarian mission 
of young Vivekananda and it was through Sir 
Subramania’s support that it met with an en- 
thusiastic reception and found a permanent 
home in Madras at its very infancy. He was 
also a warm supporter of Mrs. Besant and of 
the theosophical movement. He like Sir 
Muthuswami, Sir Gumdas, Ranadp, Trimbak 
Telang, has left behind him ideals of character 
and duty wlijich present and futine gene- 
rations will do well to emulate. 


Hirer, if liable to pay extra hire to carrier 
when the latter detains vessel to enforce 
lien« 

Two courses are, generally, open to a com- 
mon carrier, who has earned his freight, but 
whose freight is not paid. 

(1) Ha may either exercise his lien letain- 
ing the goods till the freight is paid ; (2) he may 
driver the goods trusting to his action for 
the recovery of the agreed or proper sum (as 
the case may be) for the carriage. • 


If he adopts the first course it is his “ duty 
to deal with it in a reasonable manner, and 
to keep it in a reasonable place ; and that this 
duty would generally impose upon him the 
obligation of keeping it at the place of deli- 
very for a reasonable time, if he had a con- 
venient place of deposit there ” — Per Willes, 
J., in Crouch v. Great Western, Railway Go., 
(1868) 27 L. J. (Ex.) 345. Again in Somes 
V. British Empire Shipping Co., (1860) 8 H. 
L. Cas. t338, it was laid down that “ a person 
who has a lien upon a cliattel for a debt, can- 
not, if he keeps it to enforce payment, add to, 
the amount for which the lien exists, a 
charge for keeping the ‘chattel till ihe djebt’ 
is paid.*- 


The joint efR^ct of thes^ two cases iseems 
to be that if a common carrier keeps the goods 
on his boat hired for so much a day, in exer- 
Sf ken, he cannot charge for the 

his boat is so detained. Firstly, because 
It* cannot be said to be reasonable, viz*, whai; 

prudent man would -do under the cSrcuin*' 
effcnees, to detairj the boat when he ae well 


could find a convenient place tar ware- 
housing the goods, and secondly, because he 
has retained the goodg for hiei own beniefit, 
viz., in exercise of his lien. 


In the House of Lords’ case above cited, 
the particulars of estimate submitted fpr the 
repair of a ship, contained m item as fol- 
lows : — 

“ The^ cost of using graving dock ,Jor the 
job will be froin 120 to 150 guineas ” — and 
the ship having not been taken delivery of in 
time, ddek hire at £21 a day was demanded 
for the number of extra 4a>ys ibe ship was 
in the dock. Held, by Lord Wensleydale, 
that from that statement no agreement was 
made out to^ pay the cost of the hire of the 
graving dock*! It might be con1;ended on this 
observation of his Lordship that the case 
was decided on the footing that there was no 
agreement to pay extra dock hire. Conse- 
quently in case of a boat hired for so much a 
day, the period during which the boat is de- 
tained in exercise of the lien, might be put 
to the account of the defaulter as there is^# 
least an implied agreement to that effect, the^ 
boat being hired for a certain sum per d!iy.l 
But that does not seem to be the proper read- 
ing of the case. The learned Lord expressed 
his concurrence in the judgment of Lord 
Cranwoiih in the case where the true 
rationale of the decision was laid down that 
the ship having been detained for the bene- 
fit of the persons exercising the lien “ in 
order the better to enforce the payment of 
their demand ’* and not for the benefit of the 
other party, no dock charges could be realised 
apart from the consolidated charge made in 
the estimate. 


Where the carrier retains the goods for Ivis 
own benefit, for “ the better to enforce his 
demand ” — he is not entitled to excess charges 
on the ground of his boat being detained 
owing to the non-payment of freight. & 
could have delivered the goods and sue for hia 
charges : if he has not chosen that course but 
has adopted the other he will take the benefit 
arising out of it along witb its incidental, 
drawback. 


Pleas in bar to Indiotiioiit lor lareony* 

It has been said that a case under* see. 211» 
Indian Penal Code, always bristles with 
points of law : so doea one un|||r, 80 c. 379^ Li- 
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dian Penal Code. The necessary ingredients 
of the offence of theft are not infrequently 
overlooked. To sustain a conviction of theft 
it is necessary to prove a dishonest intention 
to take f)roperty out of the possession of an- 
other person. Consequently where property is 
removed in the assertion of a hand fide chim 
of right, the removal does not constitute theft. 

‘ In Harnam Sing v. The Crown ^ 6 Lahore 56, 
the acci|ged was convicted of theft atid seu- 
Jtenced to undergo one year’s rigorous impri- 
sonment for having removed several bags of 
type from the press without the consent and 
permission of his employees. The removal of 
the articles was not denied by the accused but 
it was pleaded that the things belonged to him 
and he removed them because his employers 
failed to carry-out their part of Ihe contract 
which was that they would either take him 
as a partner in their business or purchase 
those materials from him for their pres^. It 
appeared that the things were removed secretly 
and were despatched by railway as locks and 
not as type but the High Court (Moti Sagar, 
J.) held that this fact was not sufficient to 
l^jindicate tliat the accused had any dishonest 
%itention. 


The principle applicable in circumstances 
like these is well settled and is stated in 
works of high authority. Sir Mathew Halo 
in his Pleas of the Crown observes in his 
quaint style : “ It is the mind that makes the 
taking of another’s goodsb to be a felony or u 
bare trespass only, but because the* intention 
and mind are secret, the intention must be 
judged by the circumstances of the fact. If A 
thinking he hath a title to the horse of B 
seizeth it as his own or supposing that B holds 
of him distrains the horse of B without cause, 
this regularly makes it no felony bu^ a trespass 
because there is a pretence of title ; but yet 
this may be but a trick to. colour a felony, and 
the ordinary discovery of a felonious intent is, 
if the party doth it secretly or being charged 
with the goods denies it.’* To the same effect 
is Sir Edward Hyde East in his Pleas of the 
Crown : “ In any case if there be any fair 
pretencse of property nr right in the prisoner 
or if it be brought into doubt at all the Courts 
will direct an acquittal; for it is not fit that 
^ch disputes should settled in a manner 
to bring men’s lives into jeopardy.” 

Judicial dods^s have given effect to this 


principle and Bex v. Hall, 3 C. & P. 409, 
Keg v. Wade, 11 Cox. 649, Rcq v. Suppard, A 
P. & P. 51, may be cited as the leading cases 
on the subject. The same principle has been 
recognised and applied in a long line of cases 
in Indian Courts which show that a convic** 
tion for theft cannot be sustained if there is 
a bond fide assertion of a claim of right, but 
a mere assertion of a claim does not oust the 
jurisdiction of the (Viminal Court ; whether 
the claim is honest must be decided by the 
Court from .nil the circumstances of the case 
and it should not convict unless it is in a posi- 
tion to say that the claim is a mere pretence. 
Courts very often shirk the responsibility of 
coming to a decision on this point wrongly in- 
voking tlie principle that civil disputes should 
not be Iried in Criminal Courts, but they for- 
get that this -very wdiotesome provision of law 
is tlie strongest reason why a person indicted 
for larceny should not be convicted when be 
sets up a bond fide claim of right in defence. 


The claim of right must be an honest one 
though it may lie unfounded in law or in 
fact. If the claim is not made in good faith 
but is a mere colonralilc pretence to obtain or 
to keep possession, it avails not a defence. 
The definition of theft in the Indian Penal 
Code is very concise and comprehensive and 
leaves no room for doubt as to what sort of 
taking comes within the mischief of sec. 378. 
In England prior tf? tlie passing of the Larceny 
Act of 1916 tliere w^re cases which went to 
establish that it is not necessary that the 
taking should be lucri caum if it. is fraudulent 
and with intent wholly to deprive the owner 
of the property. R. v. & R. 307, is 

a somewhat curious case. The prisoners, ser- 
vants in husbandry, opened the granary of 
their master by means of a false key and took 
thereout two bushels of beans to give to their 
master’s horses in addition to the quantity 
usually allowed. This was held to be larceny 
by a majority of tlie iudges, but it was consi- 
dered by some of the judges that the addi- 
tional quantity of beans wT>iild diminish the 
work of the men wiio had to .look after the 
horses and therefore the lucri causa to give 
themselves ease was an ingredient in 
offence. The law has been altered by 
27 Viet., c. 103 (Misappropriation bv Bervihts' 
Act, 1863), sec. 1 of which provides that |f 
any servant shall contrary to the orders of hia 
master take from his possession any com, 
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pulse, roots or other food for the purpose of 
giving the same or of having the same given 
to any horse or other animal belonging to or 
in possession of his master the servant so 
offending shall not by reason thereof be 
deemed guilty of or be proceeded against for 
felony but shall, on conviction of such offence 
before two Justices of the Peace, be either im- 
prisoned for any term not exceeding three 
months or be sentenced to pay a fine, provided 
if the Justices shall be of opinion that the same 
is too trififling they shall have power to dismiss 
the charge without proceeding to a convic- 
tion. *- 

EIGHT OF UNKECOGNISED TEANS- 
FEEEE OF NON-TRAN SFEEABLE 
OCCUPANCY HOLDING TO 
DEPOSIT Amount of 
EENT-DECEEE UNDER 
SEC. 170 (3), BEN- 
GAL TENANCY 
ACT. 

By Eadharomon Mookerjee, Vakil. 

Berhampore. 

{Continued from p. xxxii.) 

Effect of Full Bench decision in Dayamayts 
case — Position of whole purchaser. 

But the case should be considered in the 
light of the decision of the Full Bench of the 
Calcutta High Court in Dayamayi v. A nanda, 
18 C. W. N. 971: s. c. -20 C. L. J. 5‘2; 1. 
L. R. 42 Cal. 172 regarding the right of the 
landlord as against the transferee. It has 
been laid down that “ wliere the transfer 
is a sale of the whole holding, the landlord, 
in the absence pi his consent, is ordinarily en- 
titled to enter on the holding.” Hence. 
Chamier, C. J., of the Patna High Court 
points out : — ” It appears to ‘me with reference 
to the decision of the Full Bench (in Daya- 
mayi V. Ananda) that an unrecognised trans- 
feree of an entire holding, who has not been 
in any way recognised by the landlord, ac- 
quires no interest in the holding as against the 
landlord. , . . such a transferee, ^therefore, 
does not appear to me to have an interest 
* voidable on the sale,* for before the sale 
takes place he has no interest in the holding 
which he can enforce against the landlord.” 
^ameswar v. Raghunandan^ ] P. L. J. 403.} 
'Similarly, it has been stated by the Calcutta 
f High Court in one of the recent cases A 
.transferee of a non-transferab'le occupcincy 


holding, not recognised by the landlord, de- 
rives no interest by the transfer as against the 
landlord, and Ms interest is not, therefore, 
voidable on the « sale.” [Mahammad v. 
Satyesh^ 20 C. W. N. clxx.] And in both the 
tfiases. their Lordships relied as an authoaity 
upon the case of NaUni v. Fulmani, 15, C. L. 

J. 388 : s. c. i6 C. W. N. 421, decided by the 
(‘alcutta High Court. In another case which 
IS ofteh cited in support of the sa^e view, 
Mahanti v. Harkissen^ 19 C. W. N. clxxvi 
(19 J 4) and which was decided after the Full 
T’tench decision in Dayamayi' s case, the ques- 
tion whether tho interest of the transferee was 
valid against the landlord, and what effect that 
liad on the decision of the point we are dis- 
cussing were not at all decided, but the case 
was remanded for the trial of the issue as to 
the transferability of the holding. 

Landlord's consent validates transfer of 
entire holding, so whole purchaser's 
interest not void but voidable by 
hun, and he has the right to 
deposit. 

But it; IS quite clear from tlie Full Bench 
decision that even w’here the entire holding i^ 
sold, the sale is not void, as we have already i 
seen, but is valid as between the transferor- J 
raiyat and ‘the transferee. And as between 
the tw^o and the landlord, thoiigli the trans- 
feree may not acquire any interest in the hold- 
ing which is ''alid against the landlord en- 
titling him to letain possession thereof as 
against him, as the- transfer may be validated 
by his consent previously taken or assent sub- 
sequently obtained, it is not void but is void- 
able by him. There is therefore no reason 
why he should be deprived of the right. 
Part-purchaser entitled to possession against 
landlord has right to deposit. 

But though the Full Bench in Dayamayi' s 
case has decided that the landlord can re-enter 
at any moment as against the transferee of the 
whole in respect of a part, he can only re-* 
enter if the transfer effects a surrender, or 
abkndonment, of the holding, or a repudiation 
of the tenancy. And if, as generally happens, 
in the case of a transferee of a part, there is no 
abandonment, etc., by the recorded tenant, the* 
landlord’s right of re-entry does rfot arise. 
[See Mdhadeo v. Langat^ 2 P. L. J. 457 F. 

B. per Mullik, J.}. ‘And in such a case, the 
purchaser is entitled to possession even as 
against the landlord, inasmuch as the tenancy 
is not determined but subsj|Js interposes 
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a barrier between him and the landlord. [See 
Puma V. Chandra^ 23 C. L. J. 304 F. B.l* 
Hence, it has been held in the case of Sahadeo 
V, Kuldip^ 18 C. W. ccxix (1914), follow- 
ing the •decision of the Full Bench in Daya- 
mayis case, that as in the case of the sale of 
a part of the. holding, the landlord is nAt orcti- 
narily entitled to enter on tJie portion sold, 
it confers on the purchaser an interest therein 
siifficiei^J to entitle him to apply uider sec. 

• 170, Bengal Tenancy Act.* [See also Bhagraj 
V. Mathur^ 27 1. C. 424.] 

Position of mortgagee of whole of part 
same as that of part-purchaser whe- 
thcr with or without possession. 

The same rule applies to the case of a mort- 
gagee, whetlier with or without possession. 
For the Full Bench in Dayamn^ji's case has 
placed the mortgagee on the same footing as 
a part-purchaser of the lioldiug with regard to 
the landlord’s right of re-ciiti^ on transfer. 
There it has been laid down that “ where the 
transfer is of a part only or not by way of 
sale ” (which includes the case of a mortgage) 
“the landlord is not ordinarily enthled to re- 
cover possession of the holding,” unless there 
is abandonment or relinquishment of the hold- 
ing, or a repudiation of the tenancy, by the 
raiyat. Tlie execution of tlie mortgage does 
not imply a severance of the tenant with the 
holding, for it is on the assumption that the 
tenancy continues that the mortgagee can 
have any subsisting interest in the land. 
Consequentlv, even w^h^re the raiyat executes 
a usufructuary mortgage and places the mort- 
gagee in ]x>ssession of the holdang, there is 
neither abandonment nor leltnqiiishment of 
the holding nor repudiation of the tenancy to 
entitle the landlord to re-enter. On prin- 
ciple, therefore, there is no justification in hold- 
ing that a tenant who has merely executed a 
mortgage with or without possession has 
abandoned his holding. [See Mahadeo v. 
Panchkari, 16 C. W. N. 322. Also author’s * 
“ Occupancy Rjght, its History and Incidents,” 
265-267.] 

Even where the entire holding is mortgaged 
and the mortgagee is left m possession of the 
whole, and there are circumstances entitling 
the laifdlord to khas possession thereof, still 
until the mortgagee is ejected in the due 
course of law,, he bolds a lien over the pro- 
perty. The transfer on that account cannot 
be said to be void or illegal. It is in fact a 
Valid one as between the raiyat and the mort- 


gagee, but as between the two and the land- 
lord, its validity depends on the landlord’s 
consent. It is therefore voidable by the 
landlord and not void. [See Azimui v. Tam- 
zan^ 56 Ind. Oas.* 490 (Pat.).] Hence, it has 
been held that a mortgagee has sufficient in- 
terest in tlie holding to entitle luni to deposit 
the money under sec. 170 (3), Bengal Ten- 
ancy Act. [Satish v. Tufani^ 24 Ind. Cas. 9 
(Cal.). See also Paresh v. Nobo, 1. L. R. 29 
(’ah 1 : s. c. 5 C. W. N. 821 F. B.] 

Contrary view in Uadha v. Nitai, 38 C. 

L. J. 147 (U}23}, not supported by 
Authority. 

Iiis])itt! (5f all this it has recently been held 
by riuiton. d., of the (’alcutta High Court in 
tile case of Badha v. Nitai^ 38 C. L. J. 147 
(1923) th.at a mortgagee is not entitled to 
make the deposit ^nde.r that section. His 
Lordrliip relied Ujinn tlie decision in tl:ie case 
of Mahanmad v. Saiyesh^ 26 C. W. N. clxx 
(1922), as “ the latest decision of this 
Court on the point in whicdi it was held 
tliat the transferee was not entitled under 
sec. 170 (3) to make the deposit,” which 
should be followed. But with all respect to 
his Lordship it may be permissible to point 
out that that was a case of a sale (probably of 
an e^ntirc holding) and not that of a mortgage 
and tluit the distinction between tlie right of 
the purchaser of the w'hole and that of the 
[)ait of a holding or a mortgagee thereof as 
against the laiuilorcl is, as we. have already 
pointed out, a fundamental distinction which 
has been recognised i)v the I^ull Bench in 
Dayamayi's case, wliicb has held contrary lo 
the decision in the ease of l^alini v. Fulmani^ 
to which also his liordsliip lias referred, that 
the latter has an cnforccabte right as against 
the landlord. The principle applicable to a 
purchaser of aji entire holding cannot, there- 
fore, be applied to a mortgagee. The two 
Patna cases cited by bis Lordship also deal 
with the case of the purchaser, the one 
Hameswar v. Raghuiiandan, 1 P. L. J. 403, 
with tliat of a whole, the other Mahadeo v. 
La-ngat, 2 P. L. J. 457 F. B., with that of a 
part of a holding. And on the verv ground on 
which they have been basM, which, as 
have already stated, was not approved by the 
Calcutta High Court, and also on the ground 
that the mortgagee has a valid interest » 
though it is voidable by the landlord, a sub- 
sequent ruling of the Patna High Court has 
held that even a usufructuary mortgagee has 
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the right to deposit. Azimut v. Tamzan, 66 
1. C. 490. We sliall have occasion to discuss 
it further later on. 

But question of validity of his right 

against landlord has no b'earing upon 
present question. 

But it seems to us that the question of the 
validity of the purchaser’s right hs against 
the landlord before the sale in execution of 
the rent^decree has no bearing on the present 
question, which implies a rent-sale as a re- 
sult of which the interest in the holding Is 
liable to be avoided. According to the Full 
Bench decision in Dayaynnyi's case — “Where 
the transfer is a sale of the whole holding, the 
landlord, in the absence of his consent, is 
(Mtii’^arily entitled to enter on the holding.” 
It may tie that the landlord is entitled, before 
ailing the recorded raiy^at for arrears of rent, 
to eject the transferee from the holding. 
The interest of the transferee, therefore, may 
.properly be described as one which is voidable 
before and independently of the rent-sale. 
But that is no reason why it should also he 
regarded as one “ voidable on the sale,” i.e., 
after the sale actually takes place and on 
Account of it. As i)ointed out by T). C’hatter- 
jee and Walmsley, JJ., of the Calcutta High 
Court: — “The landlord can terminate^ the 
purchaser’s interest at any time, and his 
right to do so is independent of an execution 
mle. We do not think, however, that on that 
Account his interest is not one w^hich is void- 
able on the sale.” \ Ah^imadulla v. Baharu, 
18 C. W. N. ccxxxi : s. c. 22 C. L. J. 100, 
Ahmadulla v. Prayag^ 20 C. W. N, 39 (1914).! 
That is a case of a purchaser of an entire hold- 
ing blit the same reasoning applies with equal 
force to the cAse of a purchaser of a part of the 
holding. Thus, the right of a transferee by 
sale, particularly of a part of non-transfer- 
able occupancy holding to avoid the sale before 
it takes place, does not depend upon the 
validity of his interest against the landlord. ‘ 
And though the transfer is not binding 
upon the landlord, it is not a bar to tire trans- 
feree’s paying in the money under sec. 170 
<3), Bengal Tenancy Act. 

{To be contirtued,) 


LONDON NOTES. 

(Prom our Correspondint.) 

' j^Set. 80th, 1914. — ^Judgment was delivered 
John Edge in Jai Narain v. Ujagar Lai 
''flfl Nara.in.v. Ujagar Lai, an appeal from 


Allahabad heard on July 22nd and 24th last. 
These were two consoj^dated appeals, one of 
which was dismissed and in the other the de- 
cree of the High Court was modified. 

f • 

In the Council Chamber the hearing was 
c6ncluGed of the appeal, Mt. Maina Bibi v. 
Vakil Ahmad ^ ^and judgment was reser*ved. 

Tlie l>earing was commenced of Sasi Sekhar- 
eswar Roy v. Lalit^Molian (Bengal), finder an. 
award certain lands were divided between the 
I'lainiifl' and Defendant. Later the award 
was filed and became a decree. Th© Plaintiff 
IS now suing for possession of certain of the 
lands, the subject-matter of the award and is 
met with the defence that no suit lies and that 
his only remedy was an application under sec- 
17 of the Civil Procedure (/ode.‘ 

Sir G. Lowndes, K. C, and Mr. Dube lor 
the Appellants. 

Messrs. L. DeGruyther , K. G. and Parikh 
for the Kespondent. 

Oct. 30th and 31st. — In the Board Boom 
the hearing was commenced of Debi Rai v. 
Pahlad Das (Allahabad). The dispute relates 
to the ownership of a house and whether an 
alienation was rightly made by a member of 
the joint family. 

Messrs. DcGruyther , K. C. and Dub6 for 
the Appellants. 

Messrs. Dunne, K. C. and Hyam for the 
Respondents. , 

t ■ 

Oct. 31st. — In the Council Chamber the 
hearing of Sasi Sekharestvar Roy v. Lalit 
Mohan Mitra (Bengal) was concluded and 
judgment was delivered by Lord Dunedin dis- 
missing the apiieal. 


The bearing was commenced of Seth Moti- 
lal Hirabhai v. Bai Manx (Bombay). 

Messrs. DeGruyther, K, C. and 'E, B. 
Raikes for the Appellant. , 

Sin Geo. Lowndes, K. 'C. and Mr. Parikh 
for the Respondent. 

Th© Plaintiff's predecessor mortgaged cer- 
tain “ A ’’ shares find their accretions or Bub- 
shares to the Defendants. Subsequently^ “ B’* 
shares were issued out of the Company’s pro- 
fits to the holders of th6»“ A “ishares and such 
shares were issued to the mortgagee whose 
name was entered in the Company’s *bo6ks as 
the holder of the “ A“ shares. The Piaintiff 
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obtained a decree for redemption of both 
“ A ” and “ B ” shares. The main question 
for decision in the appeal is whether on pay- 
ment of ,tbe mortgage money the Plaintiff is 
entitled to recover the “ B ” shares as well as 
the “ A*’ shares. i * 

Special (leave to* appeal was refused in 
‘ Nga Po Hman v. T^e King-Emperor (§urma). 

Sir John Simon, K. C. and Mr. B, Dube 
appeared for the Petitioner. 

Mr, Kenworthy Brown for the Crown. 

The Petitioner, a native of Burma, 20 years 
of age, was charged with having on 11th Janu- 
ary last murdered one Maung Kywet. They 
were intimate friendsi. It was alleged that, 
while they were both drunk, the Petitioner 
asked Maung Kywet to accompany him in his 
cart to a neighbouring village, but that he re- 
fused. The Petitioner then stabbed him m 
the stomach with a knife. He died a few 
hours afterwards from the shock and haemorr- 
hage. The case* was tried by tlie Court of 
Session with the aid of four assesscirs. The 
Petitioner asserted that Maung Kywet tripped 
♦over a log of wood while he was entering a 
hut and fell on his own toddy knife. The 
four assessors found the Petitioner “ Not 
Guilty,*’ but the Sessions.Judge convicted him 
and sentenced him to death. The High Court 
affirmed that decision. 

The Petitioner now submitted that he was 
“absolutely drunk “ at the time; that the 
assault was sudden and*unpremeditated and 
caused by a storm of passion and provocation 
and that the deed was not actuated by malice 
or mains animus, or any guilty knowledge or 
intentian. He also urged that the tevidenoe 
of the witnesses proved that he was so com- 
pletely under the influence of drinli as to be 
incapable of forming an intention of com- 
mitting any offence, much less of causing the 
^death of his friend. 

In the course of the argument Lord 
t)TJNEDiN said thast the prerogative of meycy 
still remained, and that the Petitioner might 
get the sentence commuted if the Viceroy 
thought proper. 

At the^ipolos© of the argument for the Peti- 
tioner their Lordships did not call upon 
Counsel for the Eespon^nt. 

Lord Duitbdin said Their Lordships have 
agfldu and again accentuated their determina- 
tion that this Board is not to be treated as a 
Court of Crimiaal Appeal^ and that it ia only 


in c^es where the grounds indicated., in 
“ DillePs case “ can be made out that an. a|)h 
peal can be entertained. This case seema to 
their Lordships far outside any of the ground; 
which are put forward in “ Dillet's case,’’ In* 
a criminal case, and especially where a man! a 
life is involved, one is not entitled to use 
words which one would use in a civil case. If 
this was a civil case I should have called it an 
impudent attempt to try to get the judgment 
of this Board. In a criminal case ol \0 can 
understand why it should have been made ; 
but I don’t think I can say anything 
stronger thaA that one of the most eminent 
advocates at the Bar, whose arguments their 
Lordships are accustomed to admire on many 
occasions, has not been able to produce a case 
before their Lordships which seems to them to 
deserve even ^he name of stating. 

Their Lordships consider that it is their 
duty to make it as plain as they can to those 
in India that it is quite useless to come to this 
Board and ask for leave to appeal against ordi- 
nary criminal sentences unless something can 
be clearly shown which will bring it within 
the rule in “ DilleVs case.” 


Oct., 31st. — ^In the Board Boom the hearing 
was concluded, of Dcbi Rai v. Pahlad Das and 
judgment was reserved. 


Mr, Kenworthy IjTOWn appeared for the Ap- 
pellant in Gutta Bhadrayya v. Kalagara Kma- 
kamma. The suit was brought by the Appel- 
lant for the amount claimed due on a joint 
promissory note and a decree was obtained. 
In the High Court that decree w^as reversed 
so far as the Eespondent was concerned. The 
question at issue in the appeal is whether the 
note was •executed by the Respondent, an illi- 
terate woman, who contends that her mark 
was put to it without authority and a false 
thumb impression appeared. 

The Eespondent is represented by Mr, K. 
V, L. Narasimham. 


Nov. 3rd.-— In the Council, Chamber the 
hearing was concluded of Seth MotUal Hira- 
bhai V, Bai Mani (Bombay). Judgment was* 
reserved. 


Nov. 3rd and 4th.— The hearing has ccan- 
menced, and is still proceeding, of the appeal, 
Sm, Katyayani D^bi v. Udoy Kumar Das 
(Bengal). 
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Messrs, L. DeGruyther, K, G, and A, Majid 
f or » the . Appellant . 

Messrs. A, M. Dunne, K. C, and B. Dube 
4pr the Respondent . 

The .suit was brought by the Respondent to 
recover rent of certain rnouzahs in the Khulna 
District. 

The defence to the suit was that the tenant 
had not been put in possession of all the lands 
included in the grant. 


Nov. 3rd. — In the Board Room the hear- 
ing was concluded and judgment 'reserved in 
Gutta Bhadrayya v. Kalaqara Kanakamina. 

Nov. 3rd and 4th. — An appeal from Bengal, 
Surajmull Nagaremull The Triton Insurance 
Co.j Ltd., came before the Bod.rd presided 
over by Lord Sumner and the arguments were 
concluded. The suit was for damages for 
failure to perform a contract to issue policies 
for marine insurance. Judgment w^as re- 
served. 

Messrs. Stuart Bevan, K, G. and K. Brown 
for the Appellants. 

Messrs. Dunne ^ K. G, and Du Pareg for the 
Respondents. 


Nov. 4th. — In Prabhudas v. Ganidada (Ben- 
gal). 

Messrs. L. DeGruythc^ , K. G. and W, 
Wallach applied for special leave to appeal to 
His Majesty in Council. A question arises as 
to the construction of the Indian Tariff Act. 
The same question had arisen for decision in 
Madras and the High Court there had certi- 
fied it as a marter of considerable public im- 
portance on whiVU the decision of the Privy 
Council was desirable. The ^ Calcutta High 
Court had refused leave to appeal from its 
decision. 

Mr. E. B. Raikes for opponents said hfc 
was unable to dispute the fact that the matter 
was of considerable public importance. Leave 
was granted. 

ft 

Nov. 4th. — ^In the Board Room the hearing 
was commenced of Baijnath Sinqh v. MaJio- 
ined Abba (Lower Burma). The question at 
issue is whether certain transactions were 
mortgages or absolute sales with contracts lo 
resell. 

Mr. Horace Douglas for the Plaintiff-Appel- 


Messrs. Stuart Bemn, K. C. and W, Jolly 
for the Respondent. 

^ G-. D. M. 


^ (2Lom$p0nOence« 

ADMISSIBILITY OF PySADlNGS AS 
PUltLlC DOCUMENTS. 

To 

The Editor, “ CaV-cutta Weekly Noife.'' 

Sir, 

i shall be extremely obliged if you will kind- 
ly insert the following tew lines in your highly 
esteemed journal. I'oohc documents are enume- 
rated in SI C. 74 of the Indian Evidence Act. 
'J'he list of such documents given therein is com- 
plete and exhaustive. There is nothing m the 
language of the section to suggest that the list 
IS lUuhtrative or it is capable of expansion. Now 
pleadings obviously do not come within the hst 
and cannot be characicrited public documents 
and h6nce they cannot be proved bv means of 
certified copies. 

Your correspondent has concluded from the 
decisions reported m 25 W. R. 68 and 1 A. L. J. 
R. 369 that a certified copy of a plaint is admitted 
in evidence under sec 74 of the Indian Evidence 
Act apparently on the ground that being a part 
of the record ]b is a public document. If it be so, 
then every paper which is on the record, being 
a part of the record, a public document. But 
the decisions cited do not lay down any such 
proposition. 

In 25 W. R. 68, it was held that where a suit 
is compromised, ' a petition is presented in the 
usual way, and the Court makes an order confirm- 
ing the agiioernent, which with the order as well 
as the power-of-attorney are all entered upon 
the record, these papers become, a part of the 
record and arb public documents. 

In 1 A. L. J R. 369, the question was whether the 
certified copy of the order of a Court passed upon 
the petition of compromise is admissible in evi- 
denco unde^ sec. 77 of the Indian Evidence Act. 
Upon this Mr. Justice Aikman says at p. 370: 
“ It is, I hold, a copy of a document forming 
the record of an act of a public judicial officer 
being the copy of an order of a Court passed as 
I take it in the terms of the compromise. Fur- 
ther Messrs. Ameer Ali and V/oodroffe in their 
treatise on the Indian Evidence Act say at p. 
515 : That class of documents which consist of 

plaints, written statements, affidavits and peti- 
tions filed in Couj^t cannot be said to form such 
acts or records of acts as are mentiDned in the 
section and are therefore nob public documents. 

Yoarjj truly, 

A. P. PANDftY, M.SO., LL.B., 

VaUlf High Courts 

AUahaixtd, . 

45, George Town, Allahabad, 

ISnd Deeemher 19S4. 
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Journal of Comparative Legislation. 

The Journal oj Co7nparattve Legislation 
and International Law for the last quarter of 
19‘24, received last week, contaiiitf some very 
interesting articles. The number for the pre- 
vious quarter contains summary of legislation 
of the different parts of the British Empire. 
The scheme of the Journal seems to &e to 
give summary of legislation in some and 
special articles on the law, legislation and 
constitution of different countries esJclusively 
in other issues of the Journal, Some of the 
articles are of special interest, siicli as the one 
on “City Manager Government in American 
Municipalities” by Mr. Dodds, Secretary of 
th-e National Municipal League of America. 
Among other articles in the same Journal ^ 
“Notes on Imperial Constitutional Law ” by 
Prof. Berricdalc Keith; “Recent Decisions ot 
the United States Suprem^j Court affecting the 
rights of Aliens ” by Crof. Garner, which con- 
tains notes of the decisions regarding the in- 
eligibility of the Japanese and * Hindus to 
nationalization in America, except by their 
children born in America; “ The Colour Bar 
Decision in the Transvaal;” “ Custom in the 
Punjab;”, “7jaw Codification in Cliina,” will 
be found of special interest by Indian readers. 

' City Manager Government in American 
Municipalities. 

The Municipal Councils in the American 
cities are all elected on universal suffrage. 
But from experience it has been found that 

the spoils to the victor’’ system of 
administration led to many abuses. Chief 
amongst these are the distribution of patro- 
nage amongst the'suppcfrters, irregular assess- 
mcaitfl, indiqui table taxation, laxity in collec- 
tion, extravagance in expenditure, imi)erfeet 
attention to th^ jieeds and . requirements of 


the city and waste of time and energy of the 
councillors ’ in {)olitical controveirsiies. To^ 
remedy this the City Manager System of ad* 
ministration is being largely introduced in 
American cities. The system consists in en- 
trusting the executive function of the Muni-, 
cipalities to City Managers, who are a profes- 
sional class who specialize in such adminis- 
tration. They steer clear of political partisan- 
ship and have no concern with party politics. 
As the chief executive head of a Municipality 
the City Manager is responsible to the 
Municipal Council. The Council performs 
the function of watch and ward over 
his administration but does not meddle 
or interfere with him unnecessarily. The 
Council frames rules and regulations and 
makes money grants. It is claimed that, 
this system of management has resulted m 
better budget methods, better tax and assesa- 
ment methods and better collections and re- 
duction of Municipal indebtedness. Floating 
debts .have been wiped out arid the financial 
lx)sition of the cities much improved and con- 
sequently their capacity for effecting improve- 
ments much increased. There are at present 
321 cities in the U,nited States under the City 
Manager plan. The salaries paid to the City 
Manjtgers are moderate according to the 
American standard. A city with a popular 
tion of 50,000 pays him only 10,000 dollars or 
Es. 25,000 a year. It is said at the oonclu* 
sion of the article that this sylstem “ has edu- 
cated millions of people to the difference 
betw^een the plaee of politics and the place of 
administration in Municipal Government,, 
and has enabled the selection of the central 
ilministrative head to be based on profes- 
sional fitness.” • 


Power to Punish for contempt. 

The inherent ^x)w^er of Courts to punish for 
contempt is necessary for the preservation of 
order and decorum, but a power like this 
which is intended to maintain the dignity of 
the Court must be exercised with caution for 
an abuse of this power brings into contempt 
the Court itself which seeks to keep its pres- 
tige unimpaired. The fact of obstruction to 
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Courts is as bid as the English Cotirts and so 
also is the endeavour to remove it. But the 
ways and means by which this end was 
Sought to be accomplished varied with varia- 
tions in the nature of the obstruction. Like- 
wise the manner of removing obstruction was 
.variously exercised by different Courts and 
at different periods. The problem was a 
familiair subject-matter of legislation by 
Parliament and in America it was included in 
the first Act of Congress dealing with the 
judiciary. 

. The Harvard Review contains a very 
learned article on the subject t)f power to 
regulate contempts in which the whole history 
of the law in America is surveyed. In the 
!Act of Congress referred to above it was 
enacted ** that all the said Courts of the United 
States shall have power to punish by fine or 
imprisonment, at the discretion of said Courts, 
all contempts of authority in any cause or 
hearing before the same.” As pointed out in 
the article, the occasions for the exercise of 
the power thus conferred were not defined, 
so the door was left open for its arbitrary exer- 
cise. There was abuse and a succession of 
grievances against the exercise of arbitrary 
judicial power culminated in the proceedings 
of impeachment against James H. Peek, a 
Judge of the Federal District Court for the 
District of Mussoori. Judge Peek imprison- 
ed and disbarred a lawye^ for publishing a 
detailed criticism of an opinion while an ap- 
peal from him was pending. After the 
fullest consideration articles of impeachment 
were presented by the House of Eepresenta- 
tives and Judge Peek w^as put to trial before 
the Senate. Peak’s conduct was defended 
chiefly upon his good faith in following what 
purported to be the staunch precedents of the 
common law. This defence, doubtless consi- 
derably reinforced by humane considerations 
accentuated in this instance by the Judtje’S 
age and blindness, saved the day for the Judge. 
He was acquitted, but twenty-oni out of 
forty-three Senators pronounced him guilty. 
Peek’s case created a sensation, the whole 
country was roused and in 1831 Congress 
passed an Act limiting the power of the Courts 
to punish for contempt. 

Fortunately instances of atuse of this 
inherent power of the Courts are rare 
in England and India as well. The modem 
lendency is to exercise this power less 


rigorously than in olden times. Befieir- 
ring to the older cases Lord Coleridge 
observed : “ There are many cases in the older 
Digests and Abridgments on this subject, 
undo,ubtedly of a severe and stringenj; nature 
and such as would ill bear to be appli^ in the 
p(re8er^t day.” (In the matter of Bentley Mac- 
leod, 6 Jur. 461.) , ' fi 

EIGHT OP UNEECOGNISED TEANS- 
FEilEE. OF NON-TRANSFERABLE 
OCCUPANCY HOLDING TO 
, DEPOSIT AMOUNT OP 
RENT-DECREE UNDER 
SEC. 170 (3),. BEN- 
GAL TENANCY 
ACT. 

By Eaqharomon Mookerjbe, Vakil, 
Berhamporu. , 

(Continued from p, xxxviii.) 

Nalini v. Fulmani overruled on both grounds 
by Full Bench in Dayamayi*s case. 

It may be pointed out that on the decision 
in the case of Nalini v. Fulmani^ no such dis- 
tinction .was drawn between the position of 
a transferee of a portion of a holding and 
that of an entire holding. The effect of the 
Full Bench decision in DayamayVs ca'se, 
therefore, was that so far as the transferee 
of a part of the holding is concerned, the case 
of Nalini v. Fulmani must be taken to have 
been overruled, inasmuch as the landlord is 
not entitled to recover possession of the 
holding. He has therefore an interest which 
is valid against the Ifindlord. And so far as 
the transferee of the entire holding &s ootn- 
cemed, the , authority of that case must be 
taken to have been considerably shaken by 
that decision, inasmuch as, as we have al- 
ready stated, its principal and chief ground 
for holdjing that the purchaser’s interest is 
void, namely, that he acquires no interest 
at all in the holding has been overruled by the 
Pull Bench decision in DayamayVs case, and 
its second ground, namely, that the purchaser 
evep if he acquires any interest, that intereeS 
is not valid against the landlord, also can no 
longer be supported inasmuch as though the 
purchaser of the entire holding fwhose right 
to deposit was questioned in that case) mayt 
according to the Full Bench decision, have to 
give up possession thereof to the landlord, as 
the transfer to him may be ' validated by the 
landlord’s consent, it is not void but is Void-* 
able at his instance. It may be pointed out’ 
that in none of the recent cafies* ej£cept that of 
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Mahomed t. Satyesh was this ground mada 
the basis of the decision. 

(8) Because such interest is not valid but 
void against auctiion-purchaser. 

It is next contended that though the pur- 
chaser may have an interest in the holaing 
which is sought to be sold in execution of a 
rent-decree, that interest would pass by the 
sale in execution thereof to the auction-pur- 
chaser. Hence, it is not such an interest as 
should considered as “ voidable cin the 
sale.*’ In other words, the expression ''void- 
able on the sale *’ is intended to mean “ void- 
able at the instance of tlie auction-purchaser 
at the rent-sale.” , And the question is whe- 
ther the interest of the transferee is merely 
void or voidable at his instance. It has been 
stated by Chamier, C. J., of the Patna High 
Court in the case already referred to : — 
“When a landlord brings to sale an occu- 
pancy holding in execution of a' d’ecree for 
rent obtained against the occupancy tenant, 
the purchaser is entitled to disregard the 
transferee of the holding ” (f.6,, the whole 
holding). [See Rameswar v. Raz/hunandan, 
1 P. L. J. 403.] This has been more clearly 
put by Newbould and B. Ghose, JJ., of the 
Calcutta High Couirt recently iin Bafada v. 
Foijuddi, 28 C. W. N. cxv : s. c. 39 C. L. J. 
428 (1924) : — ” Where the transferee of a 
non-transferable occupancy holding has not 
been recognised by the landlord, a decree (for 
rent) obtained against the tenant-transferor 
would be binding on the unrecognised trans- 
feree, and in execution M the decree the in- 
terest of the transferee would also pass along 
with the interest (jf the transferor, and the 
auction-purchaser gets the interests of both 
the persons, the transferor and the transferee, 
who were interested in the holding.” A 
transferee of a portion of a holding ^may be en- 
titled to retain possession of that portion, 
while the raiyat also retains possession of the 
remaining portion of it, but if the holding is 
sold in execution of a rent-decree, it, in its 
entirety, passes ^to the auction-purchaser, and 
the pairt-purchaser also must give up posses- 
sion in favour of the a(nction-purchaser. 
Hence, it is contended that the interest of 
the purchaser of the whole dr a portion of the 
holding is extinguished by the sale, and is, 
therefore, void so far as the auction-purchaser 
is concerned, an3 cannot strictly be described 
as voidable on the sale.” 

Contrary view on the very same grourid. 

Exactly opposite conclusion was, however, 


reached by other Judges of the Calcutta High 
Court. Thus, Mookerjee, J., of that Court 
observes: — ‘‘The effect of the sale in execu* 
tion of the (rent decree) will be to pass to the 
(auction) purchaser the (holding) free of the 
interest of the (private purchaser). Conse- 
quently, the interest which (he) possesses is 
voidable on the sale.” [Jugal v. Srinath^ 12 
C. L. J. 099 (1910) ; see also Radhika v, 
Rakhal, 13 C. W. N. 1176 : s. c. 10 C. L. J* 
473 (1909), Tarak v. Harish, 17 C. W. 

163 : 8. c. 16 C. L. J. 548 (1912), Chandra v. 
Kalli, 1. L. E. 23 Cal. 254 (1885).] The 
same view was expressed by D. Chatterjee 
and Walmsloy, JJ., of the same Court in the 
case already referred to \Ahrnadulla v* 
Hakaru^ 22 C. L. J. 106 ; s. c. 18 C. W. N, 
ccxxxi, Ahmadulla v. Prayag^ 20 C. W. N. 
39 (1914)] : — ‘‘ The effect of the sale is to 
give the auotion-purch'aser the right to oust 
the transferee, and it has been held in Tarak 

V. Harish^ 16 C. L. J. 648 : s. o. 17 C. W* 
N. 163 (1912), that that fact makes the in- 
terest of the purchaser one that is voidable on 
the sale.” It may be pointed out that the view 
taken in this case was considered but not dis- 
sented from by N. Chatterjea and Greaves, 
JJ., in Abdur v. Proinode^ 22 C. L. J. 108: 
s. c. 20 C. W. N. 40. The s contrary view 
taken in the case of Jatindra v. Durga, 10 C. 

W. N. 439, has been dissented from in all the 
decisions cited above. That case, therefore, 
has no authority now, and does not seem to 
interpret the laW correctly. There is thus 
ample authority for the view that the trans- 
feree, who is liable to be ejected by the 
auction-purchaser after the rent-sale, has an 
interest which is voidable on the sale. And 
although in these cases the^point was speci- 
fically raised and decided, Newbould and B. 
Ghose, JJ., in Barada v. Foijuddi, 28 C. W. 
N. cxv : s. c. ^9 C. L. J. 428 (1924), were 
pleased to remark: — “It would, however, 
appear on examination of the cases cited that 
this point has not been considered in any of 
the cases in the view that has been presented 
before ns.” Even in the case of Nalini v. 
Ftilmani^ referred to by their Ijordships, the 
decision was based" not on the ground that 
the purchaser does not possess any incum- 
brance or other interest in the holding which 
is voidable at the instance of the auction-pur- 
chaser but on the ground that it is not valid 
against the landlord. If, as is now urged, 
the auction-purchaser has the right to oust the 
transferee of the whole or part of a holding, 
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it pafisee to him free from any claim on the 
part of the transferee. The interest of the 
tranaforee, whatever it might fee, is thus 
avoiddd by the sale. It cannot, therefore, be 
riglitly regarded as void, but is voidable on 
the sale. After the transferee has been re- 
cognised by the landlord, a decree obtained 
against the transferor would not tbind the 
transferee, and therefore the interest of the 
transferee would not be affected by the sale. 
Hence, ex hypothesi his interest would not be 
vocable on the sale. But where, as in this 
case, it is so affected, the use of the expression 
“void “ with reference to it is meaningless. 

(To be continued.) « 


LONDON NOTES. 

(From our Correspondent.) 

Nov. 6th and 7th, 19‘23. — In the Council 
Chamber the hearing was conclv^ded of S7n. 
Katyayani Debi v, Udoy Kumar Das and their 
Loniships took time to consider their judg- 
ment. 


Nov. 6th, 7th and 10th.— The hearing was 
commenced of Hamdahm Hingh v. Mt. Chan- 
drama Kuer^ an appeal from Patna. The 
question at issue relates to the estate of Brij 
Nandan Singh. The suit was brought by the 
reversioners of the deceased for a declaration 
that the 2nd Kespondent was not his validly 
adopted son. 

The question is purely one of fact. 

At the conclusion of the aiguments on Nov- 
ember 10th, judgment was reserved. 

Messrs. Dunne ^ K. G. and Dube for the Ap- 
pellant. 

Messrs. DeGruyther, K. C. and Wallach 
for the Bespondepts. 

. Nov. 4th, 6th and 7th. — In the Board Boom 
before Lord Sumner, Lord Phillimore, Sir 
J.. Edob and Sir L. Jenkins, the hearing was 
ccmcluded of Baijnath Singh v. Md. Hajee, 
Abba (Lower Burma). The judgment was re- 
served. t 


Nov. 10th. — The constitution of this Board 
was altered for -the hearing of the next case, 
Lord Carson taking the place of Lord 
P filLLiMORE and an appeal from Lahore was 
heard, Inlai Ram v. Ram Saran DaS. The 
action was brought by the Plaintiff on a pro- 
missory note for Bs. 8,000 and interest at 6 
per cent, per mensem. The original note was 
aJieged to have been filed with the; plaint, but 


later, during interlocutory p;roceedings, both 
parties agre^ that the document then in 
Court was not the original. The Subordinate 
Judge allowed secondafy evidence of the note 
and decreed the suit for the principal, and in- 
terest at a lower rate. The High Court de- 
cided that no case had been made out to justify 
the acceptance of secondary evidence aqd dis- 
missed the suit. Judgment' waa reserved. 

Sir G. Lowndes, K. C. and Mr. Dub4 for 
the Appfellant. . 

Sir W. M. Finlay, K. G. and DcMello for' 
the Eespondent. 


Nov. 11th. — Before a Bo^ird composed of 
Viscount Haldane and Lords Dunedin, 
Atkinson, Sumner and Salvesen. 

Sir G. Lowndes, K. C. and Mr. Wallach 
applied for leave to appeal to the Privy Coun- 
cil from the Court of the Judicial (.’ommis- 
sioner, Central Provinces, in Hannvant Hao v. 
King-Ernperof, 

The Petitioner had been convicted of abet- 
ment of cheating and his sentence had been 
enhanced ' by the Judicial (Commissioner. 
It w\as contended that the conviction had been 
obtained through the wrongful admission ol 
evidence. In dismissing the application Lord 
Haldane reiterated the opinion of Lord 
Dunedin expressed last week that the majority 
of these criminal applications should not be 
made. 

Sir G. Lowndes pointed out to the Board 
that under the ruling pf the Attorney-General, 
Counsel w^(Jre not entitled to refuse to make 
the applications and suggested that the Board 
might make ^n order that such applications 
should only be brought on a certificate of 
Counsel that they were proper matters on 
which the decision of the Board should be 
sought. Lord Haldane thanked Counsel for 
what be termed “a very useful suggestion."* 

G. D. M. 


Lawyer's Companion Diary for 1926. 
Lawyers Companion Office, Mount Road, 
Madras. 

This is a neatly got up diary, giving one 
page to a day. It gives a lot of information, 
oflScial, postal and legal. The important' 
provisions of the Stamp Act and Court Pees 
Act are also given. Lawyers will find it 
useful. . , 
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without a jury 'and without any preliminarv 
enquiry. Even the Criminal Law Amend- 
ment Act of 1908, Part I, which was repealed 
by the Indian Legislature in 1922, provided 
for a preliminary judicial enquiry before a 
Magistrate, though of a summary character 
and on commitment* thereafter, trial by a 
special ■ tribunal of ihiiee High Court Ju^es. 
The Act of 1908 was passed into law when 
there was a revolutionary movement of a 
serious character and revolutionary crimes 
w>ere quite fre(juent. Now that a few stray 
and straggling revolutionaries alre said to 
exist amongst a peaceful and^ law-abiding 
population of 47 niillions and no attemi)t has 
been made by the Clovcrnment to satisfy 
the public that such misguided persons 
cannot be adequately dealt with under the 
ordinary law, it is an outr;ige on the 
public opinion of Bengal and beyond, to 
propose a legislation wliich is more dras- 
tic in its provision than the Act of 1908 
and even the disastrous llowlatt Act which 
now stand repealed. The nature of the auto- 
cratic power with which the Government of 
Bengal seeks to arm itself under the proposed 
Bill, may be judged from the fact that it seeks 
to invest itself with arbilrary jx>wers of arrest, 
detention and even putting persons into •prison 
without any legal or judicial process and of 
their own free will and unfettered discretion. 
Since the Government is not bound to 
bring these persons to trial even before 
a Commission, the powers of the Bengal Gov- 
ernment are to be more drastic than even those 
of a general administering martial law which 
was defined by the Duke of Wellington as the 
will of the general 'and which by the common 
consensus of jurists is designated as no law 
at all. 


The second part of the Bill is similarly a 
war measure and partakes of the charac- 
teristics of martial law. One has to search in 
vain through the pagee of English ^history for 
any such powers w^hich were never claim- 
ed even by the much maligned Stuarts 
during the darkest days of their rule that 
ended in rebellion an«d revolution. For 
analogy one would have to seek it in 
the history of France, Austria or Russia of 
the pre-revolution days or that of the Soviet rule 
of the present times. Tt is therefore with a 
sense of pain and humiliation that we have to 
review this piece of un-British legislation in 


our columns. The main provision of Part II 
of the Bill is cl. 11, which provides that if the 
Government be of opinion that there are 
reasonable grounds of believing ” or in other 
words suspecting, that a person “ ha^ acted, is 
acting or about to act in contravention of the 
i^ovibions ’* of the Arms Act or* the Eijplosive 
Substances Act, or “ has committed, is commit- 
ting or about to* commit ” any of the 
scheduled offences or is suspected to be connect- 
ed with any association whose objects are be- 
lieved to include the commission of such offence 
or any Joerson suspected to be about to interfere, 
by threat or violence, with the administra- 
tion of justice, -may not only be arrest- 
ed by police or other Government 
officers mentioned in cl. 13, but his house 
searched Without any w^arrant or legal pro- 
cess. Then without any trial or judicial en- 
quiry’, the Government may order (a) that he 
must notify his residence or change of 
residence to an officer named in the order; 
(h) report himself to the police in such man- 
ner and at such periods as directed, (c) conduct 
himself as directed in the order; or under 
(d) and (e) that he be*interned or his liberty 
and freedom be otherwise restrained. Here we 
may mention that during the war when per- 
sons were interned in villages under the De- 
fence of India Act, some internees, even 
when they fell ill, had to walk many miles in 
the early hours of morning to report them- 
selves to the police station and walk back as 
in the case of default they might be visited 
with heavy sentences of imprisonment. Cl. 
15 of the present Bill provides identical sanc- 
tion for non-compliance of any of the orders 
of Government. These orders again are lin 
the nature of martial law orders. May we 
ask, is it humane or even human to enact 
such a law; if it be law at all, in times of peace? 
But this is not all; the climax is reached 
when cl. 11, sub-cl. (/) provides that a person 
may be “committed to custody in jail by 
an executive order. 


Cl. 18 of the Bill contravenes a no less 
well-recognised principle of justice. It pro- 
vides that the callegations against persons 
who have been deprived of their liberty by 
Government orders under any of the provi- 
sions of cl.. 11 aforesaid » shall be placed 
before two kucha pUcca Sessions Judges, to- 
gether with an answer, if any, to the. 
allegations of the persons so pupisheid with* 
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out trial, and these members of the sub* 
ordinate judiciary whose "prospects in the 
service largely depend, upon the good 
graces of the Government aiie- to advise* the 
Government whether there is a “sufficienj 
cause for .the Government order. * The 
Bill, no doubt, usfes the word lawful be- 
fore “ sufficient,*’ but we have advisedly 
omitted it because to call upon any judicial 
officer to^ pronounce any opinion on “ allega- 
tions,” without offering him any opportunity, 
to test them by any judicial procedure or to 
the accused to offer evidence or to be repre- 
sented by counsel,* is contrary to all civilized 
notions of law and justice. We presume 
that such must be the reasons of the Hon’ble 
Judges of tlie High Court of Calcutta for 
having declined to be consulted in such 
matters. Every self-respecting judicial officer 
would be thoroughly justified in declining to 
express any opinion on such materials. *It is 
the duty of a Public Prosecutor to advise the 
Government whether there is any case against 
an accused person on the assumption that 
the allegations in the Government brief are 
true, but no fair Crown Counsel woulfl vouch 
for the truth of the allegations until they are 
tested at a trial. Thus it will be, seen that 
the proposed Bill offend against all the 
fundamental principles of law, justice, rights 
and liberties of the subjects and of civilized or 
constitutional Government. No legislature 
would ever think of investing the Executive of 
any country wfith such arbitrary and* irrespon- 
sible powers in times of peace and we have no 
doubts in our mind that the non-dfficial mem- 
bers of the Bengal Council will throw it out. 
We liope that the Government will accept its 
verdict and will not commit the blunder of 
passing it by certification against * the un- 
equivocal opposition of the people of the 
country. The only sensible course would be 
to put the arrested persons on their trial before 
the ordinary Courts of law under the ordinary 
procedure and Ia.w of the land and thus 
diagnose and effectively deal with the disease 
where it is proved to exist in our admittedly 
sound body politic. ^ 

■’-V ■ ' 

ludftment of the Privy Council in the 
Sankaritola Post Office Murder Case. 

We pubKsh in this issue the iudgment of 
ihe Lords of the Judicial Committee in the 
case of Bareiidra Kumar Ghosh generally 
known as the 'Sankaritola Post Office Murder 


Case. It is an authoritative pronouncement 
on the interpretation of sec. 34 of the Indian 
Penal Code, which along with secs. 114 and 
149 has always presented the knottiest problems 
to Courts of law. 


The facts of the case must be fresh in the 
minds of tlio readers and are fully set out in 
the judgment. Tlie charges preferred against 
the accused were murder under sec. 30i2, I. P. 
C. and voluntarily causing hurt under sec. 
394, 1. W C., while jointly concerned in an 
attempted Jiobbery. To the first chairge 
he pleaded not guilty and to the second ho 
pleaded guilty of robbery. The aigument on , 
behalf of the vVppellant sliortly put was that 
sec. 34 only applies to cases when several per* 
sons (acting m furtlierSnce of a common in- 
tention) do some fatal act wliicli one could do 
by himself. In other wor<ls in sec. 31 a criminal 
act in so far as murder is concerned means an 
act which takes life criminally within sec. 302 
of the Indian l^enal Code. It does not re- 
quire much ingenuity to discover that if tliis 
were the (airrect view there would have been no 
necessity for a section like sec. 34 in the 
Code at all. As observed by their Lordships 
judicial opinion on the interpretation of sec. 
34 for over sixty years has been uniform., 
The only notable instance in which a dis- 
cordant note was struck was in the judgment 
of Stephen, J., in*thc case of Kmperor v. 
Nirmal Kanta Roy, another case of murder in 
the streets of Calcutta which created great 
sensation at the time. In tliis case two men 
obviously acting in concert liotli fired at a 
policeman one liitting and kiljing him and 
the other failing to hit him at all, and the 
learned Judge directed tlic acquittal of the 
latter, who was ‘charged under secs. 302/34, 
I. P. C., with murder. He held that apply- 
ing sec. 34 to the case tlie criminal act was 
the killing of tlie policeman, that only one' 
man killed »him not hot)*, that all the prisoner 
did was to try to kill him and ip order to 
make the accused lialile for murder under sec- 
34 it would be necessary to say that an offence 
and an attempt to commit it are the same act. 
The learned Judge w^as fully aware that his 
decision w^as contrary to the view of the sec- 
tion generally taken, namely, when severttl 
persons unite with a common purpose to 
effect any criminal object all who assist in the 
accomplishment of that object are equally 
guilty though some may be at a distance from 
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the spot where the crime is being committed. 
The learned Judge defended his own ^iew in 
a letter addressed to us and which we pub- 
lished at page 222 of the 18th Volume of this 
Journal. He was of opinion “ that the old 
English law as to parties to the, commission 
of an offence has proved too strong for the 
purifying effect of the Penal Code and that 
its complexity has proved so attractive to the 
most learned of our commentators and to our 
highest judicial officers that they have read 
a perfectly simple enactment in a highly 
artificial way in order to retain ,at least a 
flavour of it.” 


Stephen, J.’s view was followed in Em- 
peror V. Profulla Kumar Majumdar^ 21 C. W. 
N. 1016, but their Lordships on a considera- 
tion of the subject in all its bearing refused 
to accept it. They held that sec. 34 deals 
with the doing of separate acts, similar or 
diverse by several persons; if all are done in 
furtherance of a common intention each per- 
son is liable for the result of all. 


In this elaborate judgment their Lordships 
also consider the scope of secs. 114 and J49, 1. 
P. C. As to the former it is pointed out that 
*'* sec. 114 is a provision which is only brought 
into operation when the circumstances amount- 
ing to abetment of a pacticular crime have 
first been proved and then the presence of the 
accused at the commission of the crime is 
proved in addition.” As to sec. 149 their 
Lordships observe that ” it prohibits an 
assembly of five or more persons having a 
common object *and then the doing of acts by 
members of it in ’prosecution of that object. 
There is a difference between object and in- 
tention for though their object is common 
the intention of the several members may 
differ and indeed may be similar only in res- 
pect that they are all ^unlawful while the ele- 
ment of participation in action which is the 
leading feature of sec. 34 is replaced in sec. 
149 by membership of the assembly at the 
time of the committing oi the offence.” 


RIGHT OP UNRECOGNISED TRANS- 
FEREE OF NON-TRANSFERABLB 
OCCUPANCY HOLDING TO 
DEPOSIT AMOUNT OP 
RENT-DECREE UNDER 
SEC. 170 (3). SEN- 
EGAL TENANCY 
ACT, 

Bf Radharomon Mookerjee, Vakil, 
Berhamporr. 

^ (Continued froin p. xliv.) 

Case of mortgagee of whole or part with 
or without poss'ession, 

A mortgage of the whole or part of a hold- 
ing, with or without possession, is an ” incum- 
brance ” within the meaning of sec. 161, Ben- 
gal Tenancy Act, which is liable to be 
” annulled ” by the auction-purchaser at a 
sale in execution of a rent decree. The mort- 
gagee, therefore, has an interest in the hold- 
ing which is voidable on the sale, and is en- 
titled to make the deposit under sec. 170 (3), 
Bengal Tenancy Act. [See Paresh v. Nobo, 
1. L. R. 29 Cal. 1 F. B. : s. c. 5 C. W. 
N. 82lr Pran v. Atul, (1917) 22 C. W. N. 
662], Where a part of the holding is mort- 
gaged, the landlord cannot seek for ejectment 
of the mortgagee, who is in possession. Even 
where the entire holding is niortgaged and the 
mortgagee is left in possession of the whole, 
and there are circumstances entitling the land- 
lord to khas possession thereof, still until the 
mortgagee is ejected in due course of law, he 
holds a lien over the property, which is an in- 
cumbrance within the meaning of sec. 161 (u), 
Bengal Tenancy Act, liable to be avoided or 
” annulled ” by the auction-purchaser at the 
rent-sale. The interest of the mortgagee in 
such a cafee cannot be said to be voiid or ille- 
gal, but is ” voidable on the sale ” within the 
meaning of sec. 170 (3), Bengal Tenancy Act. 
Hence, it has been held by the Patna High i 
Court in Azimut v. Tamzan^ 56 Ind. Cas. 490 
(1919) tliat a usufructurary ’mortgagee of the 
holding has an incumbrance which is an “ in- 
terest voidable on the sale,” thereof entitling 
him to make th^e deposit under sec. 170 (3), 
Bengal Tenancy Act. It may here be pointed 
out that this view only follows as a corollary 
from the decision of the Special Bench of that 
Court already ' cited according to jvhich Jthe 
operation of that section is confined to incum- 
brances. According to the Calcutta High 
Court, as we have already stated, the protec- 
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tion afforded by it is not limited to incum- 
brances only. 

Case of Radha v. NitaijSS C. L. J. W (1923) 

• against previous authority, , 

It has, however, been held by Panton, J., 
of the Calcutta High Court in Radha w.^Nitai, 
38 C •L. j. 147 (1923) that a mortgagee is not ’ 
entitled to make a deposit under the section. 
This view, as we have seen, cannot be sup- 
, ported, %nd goes against the decisions of the 
Calcutta and I’atna High Courts to which we 
have just referred, but which unfortunately 
were not cited before his Lordship. That a 
mortgage is an incumbrance liable to be avoid- 
ed by the auction-purchaser at the rent execu- 
tion sale admits of no doubt. The plain word- 
ing of the section itself clearly shews that the 
interests whieh it intends to protect include 
incumbrances. And in this view both the 
High Courts agreed, the only difference be- 
tween the two being that while the Calcutta 
High Court does not confine it to .incum- 
brances only the l^atna High Court does. 

(To be continued.) * 


LONDON NOTES. 

(From our Correspondent.) 

Nov. 13th, 1924. — The heariiiff of Canadian 
appeals has now commenced and only one Board 
is to hear Indian cases. At present this is 
constituted as follows : — 

Lord Sumner, Sir ,J. Edge, Mr. Ameer 
Ali and Sir Lawrence Jenkind. 

Their Lordships are at present heajring 
arguments in an appeal frc«n Allahabad, 
Jag Prasad Rai v. Musamymt Singari, 
The main question in the case is whether 
the parties remained a united Plindu family 
or effected a re-uniefn after an admitted sepa- 
ration. 

The Appellant is represented by Messrs. 
L. DeGruyther^ K, *C. and A Majid. 

The Respondent by Messrs. A. M. Dunne, 
K. C. and B. Duhi. * 


Nov. 13th. — Judgment was delivered by. 
Lord Dunedin in Saiyid Manzur Hasan 
V. Saiyid Md. Zaman allowing the appeal 
from the High Court at Allahabad. 

Owing to their Lordships* recent decision 
not to read in Court the reasons for their 
judgments, but only to give out the actual re- 
sult of the . appeal, it is not yet possible to 


state the grounds on which the High Court *a 
decision was reversed. 

In Ramdalim Singh v. Mt. Ghandrama 
Kuer mentioned in these notes last week, 
Lord Dunedin to-day delivered oral judgment 
dismissing the appeal. Tlieir Lordships were 
of opinion* that the adoption had been proved 
as also the authority to adopt. They were, 
however, of opinion that the evidence was 
scanty and conflicting and ordered that 
neither party should get costs. 

Mr. Wallach applied for special leave to 
appeal in a criminal matter — Gurmukh Singh 
V. King-Fjnperor. Leave was refused. 


In the Board Room before TjORd Sumne», 
Sir John Edge, Mr. Ameer Ali and Sir 
Lawrence Jenkins, Messrs. DcGruythcr, 
K. C. and Wallach presented a petition for 
special leave to appeal in Wall Mahomed v. 
.Malmned Bakhsh. Mr. - DcGruythcr, K. G. 
intimated that the petition required amend- 
ment as further grounds were to be added. 
The Board refused an adjournment and dis- 
missed the application. 


Nov. 13th and 14th. — The hearing was 
continued before the same Board of Jag Pra- 
sad Rai v. Musammat Singari where the ques- 
tion at issue is whether the parties remained 
a united Hindu family or effected a re-union 
after an admitt(?d separation. Judgment was 
reserved. 

Messrs. DcGruythcr, K. C. and A Majid 
for the Appellant. 

Messrs. Dunne^ K. G. and Duh\e for the 
Respondents. , 


Nov. 14th.— Mr. B. Duke applied to the 
Board for leave to have an appeal to the Privy 
Council restored. The High Court of Patna 
had granted a certificate under sec. 110 of the 
Civil Procedure Co(Je but the Appellant had 
failed t5 raise funds for the deposit required 
within time. The application was opposed 
by Sir Geo. Lowndes^ K. G. and Mr. E. B. 
Bailees. Leave v^as refused*. 


Mirza Fida Rasul v. Mirza Yakub Beg 
was an appeal from a decision of the Court of 
the Judicial Commlissioner of Oudh. The 
validity of a wakj was called in question. One 
blrdnch of the settlor’s family had been ex- 
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eluded from participation in the mutwallMp 
and they alleged that the dedication had been 
engineered by undue influence exercised by 
other members. 

Messrs, Dunne ^ K, C. and Duhi for the 
Appellants. 

Messrs, DeGruyther^ K. C. and *Hyam for 
the Respondents. 


Nov. 17th. — Judgment was delivered in 
Ranodip Singh v. Parmeshw'ar Pershad and 
Fateh Singh v. Jagannaih Bakhsh Singh 
heard on October 27th last. 

In each case the appeal was diSmissed. 


Nov. 17th. — The Board to-day was com- 
posed of the following members Lords Buck- 
master, Dunedin and Sumner and they heard 
an appeal from Lahore on a question of land 
value, Narsingh Das v. Secretary of State 
for India. The sole point for determination* 
is what is the market value in terms of sec. 23 
of the Land Acquisition Act I of 1894 of the 
land belonging to the Appellant compulsorily 
acquired by the Punjab Government. 

Messrs, DeGruyther, K, C. and A. Majid 
for the Appellant. 

Messrs, Dunne, K, C. and Wallach for*the 
Respondent were nOt called upon. 


Nov. 18th, — The hearing ^yas concluded in 
Mirza Rasul Beg v. M. Yakub Beg. The 
Respondents were not called upon and the 
judgment of the Board was delivered by Lord 
Sumner at the conclusion of the Appellant’s 
argument. The appeal was dismissed. 


Lord Sumner, Sir John Edge, MR- Amber 
Ali and Sir Lawrence jENKiN'a commenced 
the hearing of Dhanraj Joharmal v. Sonahai, 
an appeal from the Central Provinces. The 
suit concerns the validity of the adoption of 
the Appellant. The Res]5bndent claims to be 
entitl^ to properties at Khanapur in E. 
Berar if the adoption is invalid. A formal 
deed of adoption , was admittedly executed in 
May 1908 and the Respondent alleges that the 
adoption took place on that date. The adopt- 
ed son was then an orphan and it is contended 
that he could not have been validly adopted. 
That view was taken by the Appellate Court 
which reversed the decision qf the District 
Judge. The latter tribunal had held that the 
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Appellant had been givan in adoption by his 
mother during her life-time and that it was 
merely confirmed by^the deed of adoption in 
1908^ The Appellant is represented by 
Mesfirs, DeGruyther, K, C, and S. Hyam, the 
Respondent by Messrs, Dunne, K. C, and B. 
Dube, . , • 

In dismissing the petition for special leave 
to appeal from a conviction and sentence of 
death in JJmra v.‘ King-Emperor ^ tHe Board . 
define and apparently limit the application of 
DilleVs case (L. B. 12 A. C. 459) in regard 
to a review of criminal proceedings. In the 
present case Sir George Lowndes, K, C, 
applying for special leave stated that the con- 
fession of a co-accused had been used in evi- 
dence againsfr the applicant and contended that 
the improper admission of . this ‘ evidence 
amounted to a grave injustice and a violation 
of the principles of natural justice within the 
meanirlg of V. Pillai v. Kimj-Emperor (L. R. 
40 I. A. 193 at p. ’211). 

In the course of his judgment Lord Dune- 
din says : t “ . . . . Where the matter de- 
pends upon the particular view taken of sec- 
tions of an Indian Act their Lordships could 
not say that to assert that upon those sections 
the Judges had come to a wrong conclusion is 
tantamount fb saying that there has been sub- 
stantial and grave injustice done. Even 
therefore if there had not been the expression- 
of opinion ” (by one of the High Court 
Judges) “ that the other evidence was suffi- 
cient, thein Lordships would not have held 
that the so-called miscarriage of justice in res- 
pect of a wrong interpretation of the sec- 
tions is such as to bring the case 

within the rules laid down in Jr re Dillei and 
insisted upon in subsequent cases.” 


In the judgment in Manzur Hassan v. Md, 
Zaman where there was a dispute between 
* Sunni and Shia Mahomedans as to the right 
of religious processions to proceed along a 
certaip highway in Aurangabad the 
have decided that such a right does exist and 
quote with approval the remarks of Turner, 
C. J. in Parthasarathi Ay yang ar v. C, Ayyan^ 
qar (I. L. R. 5 Ma'd, 309) and the decision in 
Sudram Ghetti v.*Tfi6 Queen (I. L. R. 6 Mad. 
263) p With regard to the right to bring a 
civil suit for obstruction in holding a. proces- 
sion they were of opinion that the view of the 
Madras and Calcuttli Courts was correct and 
that the view expressed in Sctt^umlad v. 
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Ibrahim (I. L. R. 2 Bom. 457) that a suit only 
lay if the Plaintiff had suffered personal 
damage was incorrect. ^ 

Nov. 20th.— Judgment was delivered m 
Palani Ammal v. M. Mordagar (Madras). 
The Appeal was ^smissed. .. 

In Dhanraj Joharmal v. Sonaoat, tne 
hearing was concluded and judgment re- 
served. » • 


Nov. 20th and 21st.— The hearing was con’- 
menoed of j{hmed Khan Najoo Khan v. Alt 
Ibrahim Noor befdre Loed Sumner, Sir John 
Edge, Me. Ameer Aui and Sir ^J.^^vEBNCE 
Jenkins. Tlie apjieal is from a decree of the 
Court of the Resident 'of Aden .passed con- 
formably to sf decision of the High Court of 
Bombay under sec. 8 of the Aden Courts .^t. 
The dispute relates to a trading partnership 
between the Plaintiff and Defendant -under 
which the Plaintiff was to finance the Defen- 
dant who was to sell goods in Gaizan in the 
Hinterland. Later the partnership was de- 
termined and the Appellant claims an account 
of the money advanced. The Respondent 
contends that there has Ireen an adjustment 
which, however, is challenged as being pro- 
cured under duress. 

Messrs. DcGruytncr^ K. G. and 1j> ivi. 
Parikh for the Appellant. 

Mr E. B. Raikes for the Respondent. 

At the conclusion of the arguments the ap- 
peal was dismissed. Oral ‘ judgment being 
delivered by Lord Sumner. 


Nov. 21st. — Graham v. Krishyia Ch. Dey 
(Bengal). Judgment was delivered in this 
appeal by Lord Sumner. The appeal was 
allowed but without costs. 

Ghatta Bha(hayya v. Kalagara Mna- 
Icamma (Madras). Judgment was delivered 
by Sir John Edge. ’ The appeal was allowed. 

Kashigir v. Anand Bharti (Central ^Ero- 
vinces). This appeal was dismissed for non- 
prosecution. The Eespondent represented by 
Mr. E. B. Raikes was allowed his costa. 


Nov. 21st, 24th, 26th and 27th.— The hear- 
ing was commenced* of Hashmat Ali v. ML 
Nasib-uMssa (Punjab). 

Messrs. Dunne, K, C, and Partkh for the 
^A^peUants.^ 


Messrs. DiGruyther, K. C. and Wallach for 
the Hespondents. 

The question in issue relates to the succes- 
sion to an estate, a special custom being alleged 
among the Sayads of Kharkaiida. 


Nov. .25th. — Judgment was delivered ’by 
Lord Dunedin in Satya Niranjan Chakra- 
varti V. Ram Lai. The Appellants prayed 
that it migJit be declared that the Plaintiffs are 
entitled to and are in possession of the under- 
ground rights in the suit mouzahs. 

The Respondents were putnidars under 
grants from the Appellants, and had been 
working minerals to the Appellants’ knowledge 
for more tJian 12 years. The Board lield that 
the suit was barred under Art. 144 of the Limi- 
tation Act, and also under Art. 120 as it was 
a suit for a* declaration. They also held that 
on the construction of the grant a right to 
Work the minerals had passed to the grantees, 
and dismissed the appeal. 


Nov. 27th.--An appeal from Madras, Aruna- 
chaliah v. L. Dreypur & Co. was dismissed. 
The Respondent was represented by Mr. Van 
Den Bergh. 

The Appellant was not replresented. 

G. D. M. 


0f 

CALCUm HIGH COURT, 

aeoent deolBlons Dot FOt reported 
(Tbe Important omm to bo fully raported horoaftor,) 

Civil Appellate Jurisdiction. Before 
Newbodld and B. B. Ghose. JJ. S. A. 
No. 582 OP 1923. SARAT KUMARI 
DEBI. Defendant-Appellant v. MECHER 
, MDLLAH, Plaintiff-Respondent. The 
5th August 1924. 

Ex paVte decree, suit to set aside, on the, 
ground of fraud, if lies when the fraud alleged 
was the falsity of the claim and giving per- 
jured evidence — FUsity of claim, found from 
consideration of evidence, if constitutes such 
fraud. 

This was an appeal preferred on the Ifitft 
Januaiy 1923 against the decree of the Sub- 
ordinate Judge, 4th Court of Zillah 24-Per- 
ganabs (Babu Nagendra Nath Ghose), dated 
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the 19th September 1922, aMrming the 
decree of the*Munsif, 2nd Court at Barasat 
(Babu Kopilesh Chandra Chatterjee), dated 
the 12th March 1921. 

The Appellant had brought a suit against 
the Kespondent, who appeared on several 
days of hearing, but ultimately ap ex parte 
decree was passed against him. He then 
brought the present suit for setting aside the 
ex parte decree on the ground of fraud. On 
a consideration of the evidence in the present 
case both the lower Courts held that the 
claim of the Plaintiff in the previous suit was 
false to his knowledge and the decree was ob- 
tained by means of perjured evidence. On 
these findings both tlie lower Courts held 
that the decree was obtained by fraud and set 
it aside. Against that djeeiision the present 
appeal was preferred. * . 

Babu Harcndra Nath Mukerjee for the Ap- 
pellant contended. — In the previous suit the Be- 
fendant had ample opportunity to contest the 
suit. As there was no contrivance by which 
he was prevented by the Plaintiff of that suit i 
from placing his case before the Court, there 
was no fraud practised on the Court. Assum- 
ing that the Plaintiff' obtained the previous 
decree by means of false allegations or false 
evidence, that is no ground for setting aside 
the ex parte decree in question as fraudulent. 

The leading judgment on the point 
is the judgment- of Sir Comer Petlie- 

ram in I. L. E. 21 Gal. 612. The cases 
which followed that judgment are : — 14 C. 
W. N. 695; 16 C. W. N. 1002; I. L. 
B. 41 Cal. 990; 24 C. W. N. 133. The two 
cases which axe against me are : — ^I. L. B. 38 
Cal. 936 and 18 C. W. N. 447. The cases m 
I. L. B. 41 Cal. 990 and 24 C. W. N. 133 
shew that the learned Judges who decided the 
case in I, L. R. 3B Cal. 936 have veered round 
to the old principle enunciated in the leading 
judgment of Sir Comer Pethexam in I. L. R. ^ 
21 Cal. 612. In Madras the principle has 
been settled by a Full Bench Ruling^ reported 
in I. L. R. 4i Mad. 743. In Allahabad the 
cases reported in I. L. R. 37 All. 635 and I 
L. R. All. 7 support the principle. The 
En’glish cases deal with -foreign j^udgmtents. 
Foreign judgments stand on a different footing. 

No one appeared for the Respondent.. 

* The Court passed the following judgment : — 
In the suit out of which this appeal arises 
the Plaintiff sought to set aside an ex parte 
decree passed in a rent suit on the ground 


that it had been secured by fraud. The suit 
was decreed and the decree was upheld by the 
lower Appellate Court pu the finding that the 
landlord's claim in the suit was false and that 
the l&ndlord got the ex parte decree in '’the said 
case fraudulently by adducing false and per- 
jured bvidence. It is contended* on beMf of 
the Appellant before us, and we hold that it 
is a sound contention, that this suit was not 
maintainable and should have been dismissed. 
It was held by Si^ Comer Petherani, Chief • 
Justice, in Mahomed Golab v. Mahomed Suki- 
man, I. L. R. 21 Cal. 612, that a decree 
cannot be set aside merely on* the ground 
that it has been secured by pei^mied 
evidence. That decision has been ifepeated- 
ly followed and it is sufficient to cite 
the latest detision on this point where all the 
previous rulings have been considered. That 
case is Jnanendra Nath Nata v. Hari Mandal, 
24 C. ^W. N. 133. There the principles on 
which a decree can be set aside have been set 
out, namely: — “That two propositions ap- 
pear to be well-established. The first is that 
although A is not permitted to show that the 
Court was mistaken it may be shown that it 
was misled. The second is that the decree 
cannot be set aside merely on the ground that 
it has been procured by perjured evidence. * 
The findings in the present case come to no 
more than that the decree was obtained by 
perjured evidence. 

We therefore decree this appeal and set 
aside the judgments and decrees of the lower 
Courts and ‘the suit will be dismissed. 

The Appellant will get his costs in all 
Courts. ” 

J. N. R. Appeal decreed with costs. 
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Application • in revision by witness for 
getting objectionable remarks expunge 
ed from record. 

Has a witness in a criminal casp. whose 
evidence has been stigmatised by the lower 
Court as false a right to move the Higli 
Court in revision to have the rem^rhs of the ‘ 
lower Court expunged from the record? 
The question is an interesting and impor- 
tant one. Under sec. 4130 of the Cotie of 
Criminal Procedure the High Court may 
in revision exercise any of the powers con- 
ferred on a Court of Appeal and under sec. 
42a, cl. (d) the Appellate Court may make 
any consequential or incidental orfer that 
may be just and proper. Sec. 423 of the Code 
read as a whole seemrf to indicaljp that such 
consequential or incidental order must be one 
affecting the parties to tl\e proceeding. 
Even if the words of cl. (d) are interpreted 
to have a wider meaning the question arises 
at whose instance does the appeal lie? 
Under sec. 404 no appeal lies frqp any judg- 
ment or order of a Criminal Court except as 
provided for by the Code and under sec. 410 
any person convicted on a trial held by a , 
Sessions Judge or an Ad^tional Sessions 
Judge may appeal to the High Court and 
under sec. 411 any person convicted on it trial 
held by a Presidency Magistrate may appeal 
to the ‘High Court if the Magistrate has sen- 
tenced him to imprisonment for a term ex- 
ceeding six months or to fine exceeding two 
hundred rupees and under sec. 417 the Local 
Government n!ay direct the Public Prose- 
cutor to 'present an appeal to the High Court 
from an Oiigintd or Appellate order of ac- 


quittal passed by any Court other than a 
High Court. Thus it is abundantly clear 
that an appeal lies only at the instance of an 
accused who has been convicted or the Crown 
which prosecuted him unsuccessfully. How 
so far as revision is concerned, who is com- 
petent to invoke the assistance of the High 
Court ? The words ’of sec. 439 of the Code 
are very wide indeed. In the case of any 
proceeding the record of which has been 
called for by itself or which has been report- 
ed for orders or which otherwise comes to its 
knowledge the High Court may in its discre- 
tion exercise all the powers of an Appellate 
Court. The words “which otherwise comes 
to its knowledge ’’ indicate that the making 
of an application is not even a condition 
preeedent to the exercise o^ the revisional 
powers of the Court. 


Pot example ‘the High Court raayl inter- 
fere in a case on reading a newspaper report 
thereof. Such an instance did happen in 
the Calcutta High Court several years 
ago when two railway employjees we're p|ro- 
secuted before the Joint i^agistrate of Rana- 
ghat for having trespassed into a female com- 
partment and attempted to take liberties 
with a femald jiassenger. The accused were 
convicted by the Magistrate but wholly in- 
adequate sentences were passed on them. 
Mr. Justice Chunder Madhab Ghosh and 
M’r. JuPitice Wilkinsbn who were presiding 
over the Criminal Bench at that time sent for 
the records of the case on their own initiative 
and enhanced tha sentence .from one month 
to eighteen months. The High Court has 
undoubtedly powers to interfere in revision in 
this manner but it must be for the purpose of 
making an order affecting one or other of the 
parties to the prooeedjing. The only] idMer- 
ence then between an appeal and a revision 
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is that interference in appeal is limited to an 
appeal being presented to the Court whereas in 
the latter case the Court may exercise its 
jurisdiction notwithstanding that no applicar 
lion was made to it. But it does not follow 
from this that an application in revision lies at 
the instance of a witness or any one else. 


It is ridiculous to suppose that the Legisla- 
ture intended that of the witnesses examined 
in a case every one has a right to come up to 
the High Couri and ask it to express an opi- 
nion as to the evidence given by him. Where 
a case is properly before the High Court 
then of course it can come to a conclusion 
totally different from that arrived at by the 
lower Court as to the veracity of a particular 
witness who may have given evidence either 
for the prosecution or for the defence. One can 
conceive of a case in which a Sessions Judge 
has gone out of his way to ma^e aspersions 
against a person who is neither a party nor a 
.^^itness; in such a case the person aggrieved 
may claim a right to move the High Court 
for the purpose of having the unjustifiable 
remarks removed from the record, be such in- 
terference in its revisional jurisdiction or in 
tlie -exercise of its powers of general superin- 
tendence over all inferior Criminal Courts. 


Perhaps such a case has never happened 
and equally rare is an application in revision 
by a witness who has been stigmatised by 
the lower Court as a perjurer. Such an 
instance did happen in Amarnath v. The 
Crown, 5 Lahore 476. The Petitioner was 
a Sub-Inspector of Police who in a certain 
case deposed betefe the Sessions Judge to 
having been present at a certain place at a 
certain time and heard' some « speeches that 
were made by some persons. The Sessions 
Judge being suspicious called for the diary of 
the witness wluch when produced showed 
clearly, as the Sessions Ju^e held, that the 
witness was at the particular time in^question 
somewhere else. The Judge accordingly dis- 
believed the police officer holding that he had 

E erjured himself and his testimony could not 
e relied on. The witness moved the High 
Court and Eforde, J., ordlered the remarks 
to be expunged from the record. His Lord- 
ship eays : The learned Sessions Judge h^ 
pa light whatsoever to put the tozw^m 


referred to in his judgment upon the record 
of the proceedings; such a procedure on his 
part is not only highly irregular but is en- 
tirely illegal.*’ The ^Sessions Judge should 
undoubtedly have drawn the attention of the 
wiitnefas to the discrepancy between tfhe evi- 
dence given in Court and the diary and we 
quite agree with his Lordship that it h an 
elementary principle of justice that no per- 
son should be condemned without being 
given an opportunity of being hieinr^ in his 
own dirfence. What was actually done was 
t.) compare the entries in the diary with the 
evidence of the witness and discard the evi- 
dence as false. This was .wholly improper 
for the entries in the diary could not b^ 
treated as evidence unless the attention of 
the witness was drawn to them. One wel- 
comes such Instances of interference by the 
High Court for the purpose of giving relief 
to persons who are injured in reputation bv 
unjustifiable observations made in judgments 
but for '‘he reasons stated above it is ex- 
tremely doubtful whether an application in 
revision such as the one in the case in ques- 
tion doe^ ^t all lie. 


American Law regulating sale of theatre 
tickets. 

Public interest in theatres seems to be un- 
usually great in America. Approximately 
two million t^icatre tickets are sold each year 
by the speculators of New York City. The 
tickets are obtained .under regular agree- 
ments with 'the managers, often weeks before 
<he opei'ing night of a performance. Tbe 
control of the' best seats through such agree- 
ments is so complete that patrons can ob- 
tain at the box office nothing closer than the 
fifteenth or sixteenth row. The general 

business law of New York prohibits any 
person from engaging in the business of re- 
selling theatre tickets without a license from 
the comptroller and restricts the price of 
tickets to fifty cents in advai\ce of the price 
piintcd on the face thereof. In People v. 
Weller y 143 N. E.‘ 205 a notice^ of 

which appears in Harvard Law Beview. 
the Defendant was convicted of peselling a 
ticket without a license. He appealed on the 
ground that the statute was unconstitutional 
put it was held that tbs regulation was taiid. 
Says the learned oommei^tator gn tV 
v^rd Bevmw :— *• The oonstitiitibnal pfinoipJes 

At ^ 
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governing the case w nimpto mi familiar^ 
If the business is clothed with a public interest 
the State acting under its pojioe power ma$ 
impose restrictions, Th|^ restrictions must be 
reasonable. ... la the .theatre business so 
all'ected ^ith a public interest that it is*pro^ 
perly the subject of State regulation? The 
Greekil considered the support of the toma L 
public function. Ib England theatre licensing 
dates back to Henry VIII. And in the Ame- 
rican Sta^s from’ the earliest times .theatres 
have been subject to GoveAment regulation. 
But the cases show that the theatre business 
cannot be pigeon-holed either as a public calling 
or as a so-called private business. Eor, on the 
one band, the Courts are unanimous that in the 
absence of a statute, the theatre manager un- 
like the common carrier need not grant admis- 
sion to tho extent of bis capacity to all pro- 
perly presenting themselves, He may dis- 
criminate at his pleasure refusing admission to 
hostile critics, to those purchasing ^ from 
street speculators or whom not. Yet* on the 
other hand a statute abridging these powers of 
the manager docs not deprive him of liberty 
or property without due prooees of llw. It is 
manifest therefore that to a certain extent at 
least the theatre may enter the charmed circle 
of business clothed with a public interest. In 
Greater New York with its three hundred and 
fifty-six theatres, halls and stadiums, public 
inierest in the theatre is unusually important. 
And under local conditions of recognised abuses 
in the control of admissions, the public con- 
cern justifying regulatign would' s^m legiti- 
mately to extend' to the intimately ’interwoven 
calling of ticket brokerage.*’ 


LONDON NOTES. 

(From our Correspondim.) 

Dec. 4th, 1924 . — Rikhi Ram v. Murray A 
Co, Ltd, (Kumaon). * Mr. W. Wallach ap- 
plied for special leave to appeal in the above 
suit, to a Board composed of Lords Sumner, 
Wrbnbuby and Carson. Leave was refused. 


In Begu v. King-Emperd^ (Lahore), special 
leave to appeal to the Privy Council hadi been 
granted in July last. ^ 

Mr. KenuiortHy Brown applied on behalf of 
the Besp^dent to expedite the hearing stating 


Iklii 

ttmt the record bad arrived in October and no 
steps for prosecuting bis appeal had been taken 
by the Appellant. 

Ur. W, Wallach on behalf of the Appell^int 
submitted that the application was unneces- 
sary, as the Appellant was prosecuting his ap- 
peal with all diligence, and was well within 
the four months allowed him by the order. 

The Board acceded to his contention and or- 
dered the applicant to pay the costs of the ap- 
plication. 


Dec. 4th . — Ilurnandrai Fulchand v. Pragdas 
Eudhscn (Bombay). 

Mr. S. IJ. Porter applied for direction’s as 
to the interpretation of the Order in Council. 

Messm. Clauson^ A. C. and E. B. Raikes 
opposed the application which was dismissed. 


Dec. 5th.— Judgment was delivered in Baij- 
nath Singh v. Vedi Md. Hajet Abha (Tiower 
Burma), The appeal was allowed. 


Dec. llth.— Tlie following judgments were 
delivered : — lunmunesm Khatun v. Md. Faz- 
lid Karim (Bengal), appeal dismissed; Moti- 
lal Hinibai v. Bai Marti (Boipbay), appeal dis- 
missed; Nara.singh Das v. Secretary of State 
icr India (Lahore), appeal dismissed; Maina 
Bibi V. Vaklul Ahmad (Allahabad), appeal dis- 
missed; Srn. Katjfayani Debi v. Udoy Kurruir 
Das (Bengal), appeal dismissed. 

I'he practice of the Board now in delivering 
judgment is merely to stute the decision arriv- 
ed at. A printed proof of the judgment is later 
circulated to tlie counsel who were engaged 
and the p^oj^sed Order in Council is also sent 
for their perusal, and approval or criticism. 
In the circumgtanccs the reasons for the 
Board’s decision are not knowm until some 
time after the actual decision has been de- 
• dared and have not in consequence been set 
out above. 


Hanosa Ramosa y. Kalimchand (C. P.). 
Sir G. Lowndes ai!d Mr. Parlkh moved to be 
discharged from an undertaking given by them 
on an application for stay of execution heard 
by the Board on Slst July last. 

The parties to the suit are the two sets of 
Jeins Digambari and Bitambari and the die- 

63 



liir 


THE CAItCCTTA WElELt NOTES, 


[V0L.XXIX. 


pute relates to the image of Shri AnatarLkeha 
Parasnathji at Shirpur. The Sitambari sect 
hold that the idol should be covered or dress- 
ed ; the Digambari hold otherwise. The Ees- 
pondents had given an undertaking that no 
alteration should be made in the existing con- 
dition of the idol. 

Messrs, DeGruyther^ K, G. ^and E. D. 
liaikes represented the Appellants. 

There was some discussion as to whether the 
idol was clothed or not at the time the under- 
taking was given. 

The Board ordered that it should be restored 
to the condition in which it was on the 31st 
July. . 

In Jacob v. Wills (Bengal), Mr, E. B. 
liaikes, who had obtained special leave to ap- 
peal from the decree of Jbe lligh Court in this 
breach of promise action, now applied for 
special leave to appeal in formd pauperis or in 
the alternative to continue the appeal in 
formd pauperis. Lord Atkinson obseiT'cd 
that it was the practice in the House of Lords 
not to grant leave to appeal in formd pauperis 
unless their Lordships had reason to believe 
that the judgment of the Court appealed from 
was wrong. 

Mr. Raikes then explained the facts o£ the 
case. 

Mr, Hyam who opposed the application on 
behalf of the Defendant-Eespondent contended 
that the applicant had not given a full and 
candid exposure of complete poverty. 

Leave was granted to continue the appe^ in 
formd paupens. 


different schools of Mahomedan law in a nut- 
shell. It is only authors who have a 
thorough mastery of the subject who can 
condense it so lucidly within such a small com- 
pass. In the present edition he has largely 
re-c^st and re-arranged the work " and re- 
written important portions of ij. He pre- 
sents “the leading general principles of succes- 
sion, inheritance, marriage, gift, etc., in the 
form of propositions under each appropriate 
heading. Then the propositions are^ elucidat- 
ed in the notes that follow, where variations 
and exceptions to the general rules are also 
noticed and references are given to the leading 
decisions in their connection. The Privy 
Council decisions which remove the conflicts 
amongst Indian decisions or are the last wwds 
on the subject are brought up-to-datei. One 
risn never (iease to be a student and a lawyer 
whose notions of Mahomedan law have got 
rusty cannot do better than glance through 
this work at their leasure and we are sure they 
will be greatly benefited. The brevity of the 
work is to our mind its greatest recommenda- 
tion. We have been at pains to find out any 
material bmission and the only one that we 
I'.ave been able to discover is the absence of re- 
ference to Act No. XLII of 1923 which makes 
provision for the better management of toakf 
property and the keeping and publication of 
accounts in respect of such properties. But 
when it is remembered that the Local Govern- 
ment can grant exemptions regarding its pro- 
visions, this pious piece of legislation is, per- 
haps, of not much serious consequence. 
'J'his work ts undoubtedly the best first-aid one 
can get in acquiring a workable knowledge of 
a very difficult subject. 


Students’ Handbook of Mahomedan Law. 
By the Rt. Honble Ameer Alii* Syed, LL.D.. 
D.L., Member of the Judicial Committee of 
the Privy Council. Seventh Edition. Messrs., 
Thacker^ Spink d Co., Calcutta, 1925. Price 
Rs. 4. * • 

This little book wliich has for many years 
played the part of familiarising our law students 
and in fact all Indian lawyers with the funda- 
mental principles of Mahomedan law, has un- 
dergone great improvement in the present edi- 
tion. The whole woiik has been thoroughly 
systematised. We may say that the learned 
author presents the leading principles the 
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the first class to the Sessions Judge, sec. 414 
bars the appeal in cases of summary 
convictions where the sentence passed 
is one of fine and the amount does not 
exceed two hundred rupees. Wheni an 
order is made under sec. 562 the accused is no 
doubt convicted but in the discretion of the 
Court no sentence is passed on him and he 
is released on his entering into a bond to ap- 
pear and receive sentence when called upon 
during such period (not exceeding three 
years) as the Court may direct and in the 
meantime to keep the peace and be of good 
behaviour. Is this “ no sentence,*” a sentence 
less thaa that of a fine of two hundred rupees. 


We entirely agree with Boyce*, J., in answer- 
ing the question in the negative. The section 
says in what cases th^re shall be no appeal. 
It does not say in what cases there shall be 
an appeal. That is provided for in secs. 408 
and 410, the former giving an appeal from the 
order of a Magistrate of the first class to the 
Sessions Judge and the latter, an appeal from 
tlie Sessions Judge to the High Court. Is 
there aJiy inconsistency in the Legislature 
taking away a right of appeal where there is 
a definite sentence and yet allowing an ap- 
peal when no sentence is passed. The ans- 
wer is not far to seek. It is quite conceivable » 
as observed by His Lordship, that many per- 
sons would regard an order of release under 
sec. 662 having to enter into a bond to keep 
the peace and to be of good behaviour for any 
peri(^ up to three years as something very 
much more serious than a substantive sen- 
tence of fine of perhaps ten rupees or even two 
hundred rupees. 

Sec. 414 being then no bar to an appeal 
against an order under sec. 562 it follows that 
sec 413 is also not. That section lays down 
that there shall be no appeal where a Court of 
Session passes a sentence of imprisonment 
not exceeding one month only or i» which a 
Court of Session or District Magistrate or 
other Magistrate of the first class passes a 
seutenoo of fine not exceeding fifty rupees. 
The conclusion then is that an order under 
sec. 562 is always appealable. In this con- 
nection it is worth noticing that under the old 
Code, sec. 414 barred an appeal against a sen- 
tence of whipping only passed in a summary 
trial but by sec. 25 of the amending Act of 
1923, sec. 414 has been so altered as to tdike 


away sentences of whipping from the opera- 
tion of the section. 

Admissibility in evidence of peon’s ^reports* 

In a letter which appears in another 
column, Mr. Romes Chandra Bhattacharyya 
draw^ attention to the ruling of Neave.* A, C. 
J., of the OuJh Judicial Commissioner’s Co,"rt 
h'ported at 81 I. C. 533 as the last word on 
the controverted t question as to tije admis; 
sibility by themselves in evidence of fU’nccss- 
server’s reports. We do not see, however, 
tPat this decision advances matters beyond 
the point where they were left by the decisjcns 
reported at ^3 A. L. J. 935 and 25 T. C. 
529 to which the same correspondent referred 
in a lettec which appeared at 28 C. W. N. 
chxxvii (187n). All of them hold that 
reports by Civil Court peons of delivery of 
possession are, without more, admissible as 
being, public documents within sec. 74 of the 
Evidence Act. As pointed out, however, in 
our editorial note at p. clxvi (16Gn) of the 
some volqme, to make a peon's report admis- 
sible by itself, it must not only be shown to be 
a public document, but further that it is the 
record of an act coming within the provisions 
of sec. 35 of the Evidence Act. None of the 
above cases deal with this latter aspect of the 
question, and the only case wdiere the ques- 
tion is dealt with from the noint of view 
of the applicability of sec. 35 is reported at 
35 Mad. 670, to which our attention was drawn 
by Mr. Rqdharomon ‘Mookeriee at p. clxxxvii 
(t87n) of 28 C. W. Notes. But what is stated 
in that case on the point by Sundara Ayyar, 
J., is only an obiter dictum of one of the two 
Judges who constituted the Bench. It does 
not seem to us, in the circumstances, that 
our con’espondent’s expectation that the ruling 
in 81 I. G/533 ” will hush all opposition into 
silence,” will be realised. Upon further 
consideration, in the iisfht of the assistance 
wo have been favoured with by our correspon- 
dents, we would still adhere do the view we 
expifessod in our editorial note at p. clxvi 
(166n) of 28 Calcutta Weekly Notes upon cer- 
tain suggestions made by Mr. Mabananda 
Cliaudhuri and published at p. clxi (161n) of 
28 Calcutta Weekly Notes. 

HYPOTHECATION OF MOVEABLES. 

In the early stages of the evolution of law, 
a security was looked upon only as a gage 
for the due discharge of his obligation by the 
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debtor. The creditor was not entitled to re- 
alise the debt out of the security pledged to 
him. If the creditor htid taken a conditional 
transfer ^f the pledge, it* was to be forfeited 
on the failure of the obligor to discharge his 
obligation. % But subsequently this pena^ prch 
, vision Vy as removed and the, creditor was 
given the right to detain the security till he 
v/as repaid tne debt due to him'. 

. In tile form of security known as 
“ pledge ” the pledgee was given the posses- 
sion of the security and he was entitled to 
keep the security in his possession till the 
redemption of the* debt due to him. The 
pledgee was under a corresponding obliga- 
txOii to take a proper and reasonable care of 
the security. If the security was impaired 
for lack of j)radent care the pledgor was en- 
titled to damages. Hence “ pledge ” did not 
attain popularity among the liomans and was 
almost replaced by the Greek form of .security 
known as “ IJypotheca.” In this there was 
neither a transler of ownership nor a change 
ol possession. The debtor simply ^agreed to 
hold the property as a security for the due 
pcrlorrnancc of iiis obligation. The Eoman 
agriculturists were enamoured of Hyjxitheca 
because it allowed them to raise a debt or 
enter into any contract which might give rise 
10 pecuniary liability on the security of their 
farming-stock without parting with the pos- 
session of the same. Change of possession 
the essence of the previous form of se- 
curity and that operate/l very hard upon the 
faniicrs inasmucli ns it brought about a com- 
pleie suspension of their work# Initially, it 
WHS looked upon as a deferred pledge, more 
siiite<l to contingent liabilities as in the case 
of arrears of rent due from a tenant, but in 
due course of lime the liyiTothecafee was given 
tbe right to bring to sale the security in the 
event of the failure on the part of the debtor 
to discharge the delft. 

Hypothecation of moveables is recognised* 
by English I;a\^ and there are express , pro- 
visions for this form of security in the English 
Bills of Sale Act. 

The Hindu Law as well as the Mahomedan 
Law made no distinction between mortgages 
of land and pledges of moveables. In the 
Anglo-Indian L^w of Jhe present day there is 
no Act Of statute dealing with the hypotheca- 
tion of moveables. There is no provision 
either in the Transfer of Property Act or in 
ihe Indian Contract Act dealing with this sub- 


ject. But it does not follow therefrom that 
such transactions are invalid or that British 
Courts have declined to recognise them. 
There are numerous cases in which mortgage 
of moveables has been upheld. The earliest 
case on the point is In the matter of the, 
claim of Dndie Bibee, Debnarain Bose v. A. 

Leisk reported in Hydes Eeports, Vol. 2* 
p. 267. On the peculiar facts of this case it 
was laid do^' n therein by His Lordship 
Levinge, J., that to constitute a lien on any 
property there must be a clear agreement for 
the specific appropriation of the property, 
and further* the property must be in the pos- 
session of the party who claims the lien. This 
case was by implication dissented from in the 
ca,se of Deans v. Richardson^ (1871) 3 N. W. 
P. H. C. E. p. 54. The points raised in this 
case were, firstly, wliether a mortgage of 
moveables is valid? Secondly, whether the 
delivery of possession was a condition prece- 
dent to the validity of the mortgage? Their 
Lordships Turner and Turnbull, JJ., observe 
at p. 59 : “ Now, without going at length into 
the numerous English authorities cited by 
the learned Counsel in the oouirse of their 
arguments, wo may lay it down as the result 
of the latest rulings that by ^he common law 
of England where goods are mortgaged and 
left in the possession of the original owner the 
circumstance that they are so left is not to 
be held as a fraud per se rendering the mort- 
gage liable to be defeated as between the 
mortgagee and third parties, such as bond fide 

purchasers qr judgment oredi'lors. 

. . When recently the proposed Codei of 

Contract Law was discussed in this country 
the provision which the Indian Lrjw Com- 
missione!r proposed for the security of bonA 
fide purchaserg of chattels from persons in 
possession was not only denounced as at 
variance with the received practice of the 
•Courts, but as undesirable in this country.'' 
To the same effect is the case of Shyam 
Soonder'*v. Cheita andr another^ (1871) 3 N, 
\V. P. H. C. E. p. 71, wherein it has been 
laid down that a mortgage may be supported 
if proved: to have^ been made bond fide, al- 
though the property mortgaged may have been 
left in the possession of the mortgagor and 
mortgages of chattels may be made by parole. 

Now with reference to case-law, it is pro- 
posed to deal in this article with some of the 
incidents of this contract. Let us consider, 
firdly, whether a bond fide purchaser for 
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nlm of goods, subject to a lieu, without 
Doliee, is bound bjr the lien? 

Itk English Law it has been held that goods 
included in a bill of sale and left with the 
original owner can be purchased in tb© ordi- 
nary course of business by an innocent and 
honest purchaser : National Mercantile Bank 
V. Hampson^ (1080) 5 Q. B. D. 177. The de- 
cii-ion of this case turned on the fact that the 
holders of the bill of sale suffered the pledgor 
to hold himself out as having not only the 
possession of the goods but the property in 
them and therefore the pledgor in the ordi- 
nary course of business was entitled to sell 
the samo to a person without notice that they 
did not belong to him. By leaving tlie pro- 
perty. with the obligor, the obligee assists in 
the commission erf fraud and therefore when 
there is a competition between the obligee 
and an kmocent purchaser, equity inclines in 
tnraar of, and shields, the latter against the 
daim of the former. Again under isec. 108 
of the Indian Contract Act, any person, who is. 
by the consent of the owner, in possession of 
imy gocMis, may transfer the ownership of the 
gi9oda of w’hich he is so in possession. Much 
more then it would be reasonable to assume 
that the real owner can effectively transfer the 
property in the goods to an innocent \nir- 
chaecr which are only subject to an undis- 
closed bypothecarfion. In this connection it 
will be interesting to turn to the case of 
Ghidamhara v. Muthaya^ I. L. R. 6 M. 330. 
Ia that ease M pledged his ship to C as se- 
curity for a bond debt of Es. 1,500, repayable 
by two instalments. S seized the shBip in 
Fiwnch territory for a debt due by M and the 
French Court sold the ship. C made a claim 
cm the proceeds of the sale in the bands of 
the. Court. The Court held that ‘"whether 
or not his lien was destroyed by the sale of the 
fidiip in French territory, C was not entitled 
to any of the proceeds of the sale either at 
the date of the sale or of his claim in the 
French Court.” Their Lordships observe at 
p. 333 ; ” Plaintiff had no right in the sale 
proceeds of the ship at the date of the sale 
or at the date of the claim raade bv him which 
Defendant resisted. Those jayceeds in so 
far as they were more than available for De- 
fendant’s claim belong to Manjiraea. All 
that Plaintiff qouW claim erf Manjirasji was 
pjay^nt at the due date which had not? ar- 
He could not say of anything beitoth 
iii^to‘Manjiras6 save what ha4 hnm pWged lo 
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him, that he was entitled to it or had acquired 
any right to it.” Tliere are many other cases 
in support of the proposition that a bond fide 
purchaser for price without notice of the ex- 
istence of the encumbrance acquires a good 
title. , '* 

Secondly, whether a suit to» enforce the 
hypothecation of moveables is a suit of the 
nature of Small Causes? 

If the hypothecate© sues for the p^session 
of the moveables secured, the suit is of the 
nature of Small Causes, but a Small Cause 
Court, cannot try a suit for the enforcement, 
of the charge by the sale of the security. In 
the case of Kalka Pramd v. Charuian Singh, 
I. L. R. 10 A. p. 20, Chandan Singh execu- 
ted a deed in lieu of Rs. 100 in favour of 
]\ Muhammad Husain Khan on the 17th July 1885 
and as collateral security hypothecated certain 
pmperty described in the deed as ‘‘Khet- 
naishakar ” (literally a field of sugar cane). 
The deed was duly registered. Rubsequentlv 
on the 13th October 1885, the obligee of the 
bond, Muhammad Husain Khan, made an 
endorsement on the deed purporting to sell or 
assign the bond to Kalka Prasad, the Plain- 
tiff-xAppellant in the case. In the meantime 
Chandan Singh cut down the crops and sold 
the same to Mendu Khan and Imam Ali. 
The Plaintiff then brought the euit for the 
selling price of the sugar cane crop. Mr. 
Justice Mahmood, in repelling the contention 
that no second appeal lay on the sfroimd that 
the suit was of the nature of Small Causes, 
treliied upon the case of Surajpal Singh v. 
Jairamqir, I, L. R. 7 A. 855, and held that a 
suit which seeks to recover a sum of money by 
the enforcement of hypothecation of certain 
cattle by their attachment and sale was a suit 
not cognisable by the Small Cause Court and 
as such could be made the subject of second 
appeal. Sir Barnes Peacock has likewise' 
held in the case of Ram' Gopal Shah v. Ram 
Copal Shah mid others, 9 W. R. 136. At p. 
13R the learned Judge observe#: ” It appeara 
to us that this is not a suit to recover pen* 
sonal property or the value of personal pro- 
perty hut thpt it is a suit to ascertain what 
is due to the Plaintiff on the mortg^e deed 
and to tiave it declared that the Plaintiff has 
a lien on the buffaloes ip that extent and to> 
rmke the buiblaes available realising the 

amount.*’ 

TWr(%, wbeth^ Ithe rights ol the 
theeat^ are tranirfbnd)!#? ^ * 
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The hypotliecatee-rii^hts are assignable 
and the transfer can be effected either by 
parole or by an endorstoient on the back of 
the deed hypothecation* if any. No regis- 
tration is reqiilired. See Kahhi Pnti^sad v. 
Ghandan Skujh, I. Jj. R. 10 A. ‘20 at ‘2*2^ 
ltypotfiecation*-of moveables can be created 
by parole or by an instrument registered or 
unregistered. No* particular formalities are 
required for the creation ofc this form* of se- 
curity. 

Fourthly^ whether the lien of the hy]X)the- 
catee attaches to the property substituted for 
the original seciirilry? 

In the case of mortgage of immoveable pro- 
perty a mortgagee is entitled to a charge upon 
the property which, through no fault of the 
mortgagee, has taken the place of the pro- 
perty originally mortgaged. Further sec. 73 
of the Transfer of Property Act enacts that a 
mortgagee has got a charge on the surplus of 
the proceeds of the siile of the mortgaged pro- 
perty for arrears of rent or revenue. By parity 
of reasoning, tlie liypotliecatee-liep should 
also attach ^ to the properly replaced for the 
original security. But the mortgagee of 
moveables, in the absence of a contract to the 
contrary, is not entitleil to proceed against the 
substituted property, as being subject of his 
charge. 

It has I)een sliown above that the hypothe- 
cs tee can effectively sell the security to an 
iru’jocent purchaser without notice ol the ben. 
Ill that case the obligee cannot pursue his 
remedy against tlie security in the hands of 
the bond fide purchaser without notice.. He 
can only look to the obligor for the recovery 
of his debt. In other words, the moment the 
se^curity is sold to a purchaser without notice, 
the hypothecation vanishes and tjie relation- 
ship between the parties to the coi^Tact be.- 
comes that of debtor and creditor. Therefore 
if the hypothecator purchases some property 
with the sale proceeds, the liypothec^tee can- 
not attach his charge to the substitute se- 
curity. In the* case of Khandaswami Chettt 
Y, Adimoold Chetti, 47 M. Jj. .T* 704, the 
owner of two bulls hypothecated them to 
mother but be remained* in possession of 
them. Subsequently he sold the bulls and 

wHh the sale proc^ds purchased a pair of 

bulls SGttXie days 'after. When a creditor ined 
to attacli these bulls the morigag^ claims 
that bis hypothecation right extended to the 
substituted * bulls. His Lordship Justice 


DevadoHs held that the right of a hypothe- 
cotec of chattels does not attach itself to goods 
or chattels purchased with the sale proceeds 
of chattels or goods mortgaged unless there 
is a eonti*act tiiat he should have a right 
against the substituted articles. Hjs Lordr 
ship has further distinguished between the 
rights of a mortgagee of immoveable pro- 
l)erty an<l those of a mortgagee of moveable 
property. 

A. r. Pandev, m.sc., ll.b., 

Vakil, High Courts 
Allahabad. 

45. (lEoR(iE«T()WN, Allahabad, 

IHih Drrnnber 1924. 

MEASn^.KMENT PAPERS PREPARED 

BY W’TWARA AMEEN8. IP PUBLIC 
• DOCUMENTS. 

It is needless to describe the difficulties, 
delays and exj)enses that usually attend the 
collection of exact information about 
Biitwara Ameens mostly working in the 
MofusHil. Whether they are dead or alive, 
their pi'oduotion in Court, if alive, particularly 
wlien their dejxisition is required long after 
the partition proceedings terminated, for the 
iMimial proof of Ijlije aneaeu;i^ment papers of 
Butii^ara made by them, is by no means easy 
and even if they are produced in Court, they 
UMially depose to facts stated in the records 
prepared by them, by refreshing their memory 
from these docurAents to be proved by them, 
having had no independent recollection about 
the same. 

Though the matter is absolutely fonnal the 
process is laborious and expensive. Appa- 
rently Butwara Ameens fall within the defi- 
nition of ‘* Public Officer ” as defined in sec. 
‘2, sub-sec. (17), cIs. (d), {g) and (h) of the 
C’ivil Procedure Code and sec. 21, clauseB 
fourth and ninth of the Indian Penal Code 
.Tind BO the map, chitta or other measurement 
pivpens preparexl by the Butwara Ameens as 
deputed by the Collecter to make a partition 
necessarily fall within the definition of “pub- 
lic documents “ as defined in sec. 74, sub-sec. 
(i), cl. (Hi) of the# Indian Ewdence Act and 
as such are admissible in evidence under secs. 
13 and 35 of the Evidence Act (vide also 2 In- 
dian Case 367, 513). 

It is submitted that the old d^sion in Moki 
Ghowdhty v. Dhiro Missrani, 6 C. L. R. 13{l, 
to the effect that these measurement papers 
are not public documents does not seem to be 

69 



lit 


THE CALCUTTA WEEKLY NOTES. 


[VoL. XXIX. 


good law. There is an authority to the fol- 
lowing effect that cfiittas prepared for the 
purpose of distributing the public revenue on 
a partition of an estate is a public document 
and is evidence of the stale of affairs then 
existing and admissible in evidence. (Vide 
bendra liishore v. Durga Qharan, 15 
C. W. N. 515) and that a butwara khasra 
map brought into existence in pursuance of a 
partition effected under the Estates Partition 
Act of 1876 by a Collector is a document of 
title admissible in evidence under sec. 13 of 
the Evidence Act (vide Ajodkya leased v. 
Kumal Naroyan, 38 1. C. 491). , 

Having regard to the rulings referred to 
above and tiie principles involved therein to- 
gether with the definitions of “ Public 
Officers ” and public documents as aforesaid^ 
the map, chitta and other measurement papers 
prepared by Butwara Aineena deputed by 
the Collector to make a partition should be de- 
clared as public documents and as such prov- 
able either by the production of the originals 
or the certifi^ copies of them, to save the im- 
mense trouble and expense as narrated above. 

Upuxdra Mauaian Choudhury, b.l. 
Sylhet. 

PROCESS SEliVEK S REPORT OF PUB- 

Li.C i)OUUMr.iNT. 

To 

The Editor, “Calcutta Wfekly Notes,” 

Sir, 

In continuation of niy letter, dated 18th J uly 1924, 
published in 2b C. W. N., p. clxxxvii (187n), i 
liave tne honour to point out tnat my view that 
process server s vcpojt should ro in evidence 
without lurmal prout tnas also support in a re- 
cent case of nai/tU' v. Ernyerorf 81 1. C. 533. In 
that case, it was contended bv oue of the parties 
that a certified copy of the process seiver’s re- 
port relating to the* dehveiy of p'ossession is not 
ir.dmissible in evidence as it is not a public doeu- 
* ment. The learned Court, however, did not agree ^ 
with this contention and held as follows:— 

“ Sec. 74 of the Indian Evidence Act includes 
in the definition of public documents ' documents 
forming the acts or record of the acts of official 
* bodies and tribunals.' The delivery of possession 
in execution of a decree is ^undoubtedly an wt 
of a tribunal, andf a report made to the Court by 
an officer of the Court that its order has been 
carried out, which report is preserved as one of 
the Court records, is undoubtedly a public docu- 
ment. It has been proved by a certified copy as 
permitted by sec. 77 of the Evidence Act, 

The arguments advanced by the said 
Court appear to be quite convincing and ought 
to hnsh all opposition into silence. 


I shall feel obliged if you will kindly publish 
the above iu your much esteonied journal. 

I have, f.h^ hmour, etc. 

Romes Chandra BnAiTACHARyyA. 
t lHeddci\ JudijeU (J/urt^ 

Myriemingh. 

, MyTTiciisiTighf i 

The '15th January 10£5, ' 


INTERPRETATION OF SEC. 18 OF THE CAL- 
^ Cull A ACl. 

To , 

The Editor, “Calcutta Weekly Notes.” 

Sir, 

Would you or any of your numerous readers 
Kindly enlighten nie as to the* true interpretation 
of sec. lb of the Calcutta Rent Act winch has 
seemed to be veiy much jierplexing to this your 
humble corrcspondeiiti in view oi the procedure 
followed by the Fresident of the Tnounal / 

Under Sec. 15 of ttie C!alcuttft Rent Act an 
application is to be made to the Rent Controller 
by the landlord or the tenant tor standardisation 
of rent of any premises leased or rented by such 
iMdlo/d-or tenant. Alter the applLcatioii is made 
the Controller registers it as a cas?, issues notice 
to the Opposite i'aity under cl (.}) ol the seotjon 
calling for^ a written statement and then fixes 
a day for hearing. Uudei sec. 17, d (i) ot 
the Act the C’outroller is to follow the provisions 
of the Code of Civil Procedure, so far as may be, 
in the matter of suinmoruDg witnesses and pro- 
duction of documents The final order is passed 
under sec. 15, Cl. (1) of the Act and the Controller 
grants a certificate certifying the standard rent 
of the premises. This final order may be passed 
ex parte or after contest. It does not appear 
that the Act has made anj^ difference so iar as 
the nature of the order is concerned In any 
ease, if any paity question^ the order of the 
Controller, sec. 18 of the Act says that he may 
within a certain date apply to the President of 
the Tribunal for revision of such order. The* 
certified copy of the Rent Controller’s oide-r is to 
be filed along with this application for revision. 
Sec. 24 of the Act says that in revising the deci- 
sion of the ^Controller, the President shall fol- 
low, as nearly as nmy bo, the provisions of the 
Civil Procedure Code for the regular trial of 
suits. Now how is this ^ petition for revision 
under sec. 18 to be made? Does the law pre- 
scribe a special form for the petition or would a 
simple application to the President stating that 
the Petitioner questions the validity of the order 
of the Controller and prays for its revision serve 
the purposes of the section ? If there is already 
an application under sec. 15 to the Rent Con- 
troller and if there fs already a written statement 
in the original record, is it necessary under sec. 
18 that there would be a*new application with 
all the details of the casi of thte person aggriev- 
ed by the order of the Controller and tliat there 
should be a new written statement on the same 
lines and that the position of the parties 
as Plaintiff and Defepdant before thb Controller 
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may be, quite possibly, reversed under the cir- 
cumstances before tne Tribunal? Is there any 
provision tor it in the Rent Act? Poes not this 
procedure altogether star\ a new case before the 
Tribunal^ Wtiere is the guarantee that thq new 
application and the new written statement will 
be exactly\on the same lines with the previous 
ones «^at havfe been already in the recotd? If 
it is at all int elided* that these pleadings would be 
exactly identical with those that were filed before 
the Controller, then where is tne nece^ssity for 
^lew pleadings beb)rc the Tribunal? If it is in- 
tended that tiiese pleadings might be other than 
(which is quite possible) what are already in the 
record then how is it pertinent to say that by 
an order under sec IS of rho Act the Controller's 
decision is revised? If the Controller had to 
dcciue upon one set of pleadings and if the Presi- 
dent decides entirely upon a new set, how can any 
reasonable man say that the one order revises the 
Ollier ? It is tg be expected that* upon a new 
set of pleadings, the decision must be new in 
most cases but is that a revision of the 
Controller's Older Unless at least the pleadings 
are identical belorc the inferior and the, aipenor 
Court one cannot possibly say that the higher 
Court revises the order of tiie lower. Besides 
where is the law which provides that parties are 
entitled to put forwaid new pleadings* before the 
Tribunal under bcc. IS of the Act? If the plead- 
iiigs before the Tribunal arc all new, the evidence 
to be adduced would necessarily be new on new 
points raised in the new pleadings. If ibis is 
Bo and if the decision of the President proceeds 
upon these new pleadings and the new evidence 
to be adduced, where is the necessity then of a 
certified copy of tlie order by the (Controller to 
be filed and what is the meaning of the time- 
limit as it is provided for in see 18? If the pro- 
ceeding belore the President is completely new, 
then why is ihis link with the old proceeding 
before the Controller? IJow can the order of 
4he President passed on the basi« of these new 
materials be said to revise the order of the 
Controller? Rankin, J., says in tlio case re- 
ported in 49 Cal. p. 9;U at p. 937 that this right 
of revision (under sec 18) seems to be only a 
right to have a retrial of the case betfore a higher 
Court and that the existence of this right puts 
the Controller in the position of a Court subordi- 
nated to the Tribunal.* Now what does a retrial 
mean? Does it mean the trial of a new case with 
new pleadings and new evidence on new points 
raised or the fresh trial of an old case ? *• If it 
means the latter (as it cannot, by any stretch 
of reasoning, mean llie former), which is the 
old case referred to? Necessarily it is the case 
before the Rent Controller "and the opinion of 
Rankin, J., seems to be that this case, is to be 
retried. If it is so then how is it that new plead- 
inffs are ipRisted# upon^in the Tribunal without 
whi^'h th® finding is that the Pre'^ident h^s got 
nothing to adjudicate noon and the simple ap- 
pliention tor revision of the order of the Con- 
troller falls* ^ 0 , the ground ? If the proceeding 
before the Tribunal is admitted to be a continuar 


tion of the proceeding before the Rent Con- 
troller, how can new pleadings be called for be- 
I ^ iribunal ? Does the Act anywhere pro- 
vide by implication or otherwise, that the provi- 
sions of the Civil Procedure Code may be over- 
ridden? Does the Code of Civil Procedure 
provide for an alteration of one's pleadings with- 
out the per/nission of the Court ? Does it pro- 
vide that you can maJto a new case even with 
the permission of the Couj^t? If not, how is all 
this allowed in the Tribunal? Is there no sanc- 
tity in the general provisi'ms of the law of pro- 
cedure before the Tribunal and where is the law 
that provides that there must Be two plaints and 
two written statements in the same case ? 

^ Yours faithfully, 

Hemnath Biiattacharyya, 

Vaktl. 


The Indian Stamp -Act (II of 1899). By 
M, JV. Basu, M.A., B.L, Eastern Law 
House, College Bqr., North, Calcutta 1925. 
Piice Rs. 6. 

Mr. Basil has followed up his successful 
commentary on the Court h'ees Act with this 
Sister compilation on the Stamp Act. As in 
the case of the Court Fees Act, the various 
provincial amendments of the Stamp Act have 
made the work of preparing; an All-India com- 
mentary on the stamp law a more complicated 
business than it used to be when there was one 
Stamp Act for the whole of Britisli India. 
But the.se proviiioial amendments deal with 
the amount of stam(>s and have left the prin- 
ciples of the parent enactment as interpreted in 
judicial decisions untouched. Much the 
gneater part of the book is thus taken up in 
aniiotatinff the sections and articles of the 
priicipal Act. The case-law,has been brought 
up-to-date 'and the commentaries arranged 
with excellent judgment under suitable 
headings. This is followed by reprints 
of the various provincial amending Acts 
.and of the texts in extenso of the re- 
peal^ Acts of 1869 and 1879, and material 
portions qf still earlier'enactments, reference to 
these being constantly needed in practice in 
dealing with old documents. The notification 
reducing and remitring fees, . Rules framed 
under sec. 76 and the Sale of Stamp Rules 
made by the provincial Governments and a 
concise subject index go to complete a most 
useful hand-book for ready refej-ence and help 
on all questions of stamp law that may arise 
ui Courts of law and outside. The geit-up of 
the book is commendable and the price in 
relation to value, moderate. ’ 
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E«otiit dMUiona not rat Mponatt 
tXlM imporUBt <»MB to bo lolly ropwted borMltor.) 

CiKft Appellate Jurisdiction. Before 
Gl-EfiAVES AND MUKEBJI, JJ. S. A. 
No. 1589 OF 1922. NALINI KANTA 
MUKEBJEE and anr., AppeMants ®. 
HABI NIKABI and anr., Bespondents. 
The 6th January 1926. 

Suit to net aside ex parte fraudulent decree 
— Proceeding under Or. IX, >r. 13, y- 

P. 0 ., if operates as res judicata on the point 
of service of summons. 

In 1916 the Apiiellants had instituted 
a suit against the. Bespondents on a 
hand-note and obtained an ex jlarte decree. 
Thu Bespondents had unsuccessfully ap- 
pUed under Or. IX. r. 13 , C P- Code to 
pet aside the ex parte decree, contending that 
summonses had been suppressed, and Imal y 
instituted the present suit in 1920 to set aside 
the ex parte decree on the grounds that the 
claim was a false one and the decree was ob- 
tained by perjured evidence and that sum- 
monses had been suppressed. The Mun^ dis- 
missed the suit, but the lower /palate 
Court decreed the suit on the firoimds, fifswj, 
that the present Plaintiff knew 
about the ex parte case, and s(ponMy that 
the claim was fraudulent as the hathchttta 
upon which the original suit was baaed was 
nfade out in the absence of the alleged ^ecu- 
tants and was an untrue document, ilence 

the present appeal : .if 

ffe/d^That so- far as the second^ ground ot 
the decision v;as concerned, the balance oi 
authority was that it was not ^ open to raise 
pleas of this nature, if the suit had b^n de^ 

^d after contest, or if 1 he suit had been 

decreed cx parte and it wras estabhsiiedi that, 
summonses were served, on the Defendams. 
As to the first ground^ the decision under vr. 
IX , r. 13 did not in the circumstances of the 
present case operate as res judicata in the pre- 
sent case, and as there waPs a finding of e 
lower Appellate Court that summonses were 
never served on the present Bespondents. 
the lower Appellate Court was right in 
aside the ex parte decree. L. B. 29 I. A. 99, 
relitd on. . , » 

Bahu Abinash Chandra Ghosh for the Ap- 
peltanta. 


Babu Nirode Bandhu Hoy for the Bespoin^ 
dents. 

J. N. R. ' Appeal dismmcd. 

/ 

('iviL Eevisional JuEiSDicTioj'l Before 
Suhbawaedy and Cuming, JJ. < Civil 
Rev. No.' 1206 of 19^4. MOHENDRA 
NATH GHOSE and others, Defendants- 
Petitioners v.^ KALI HASI an<J others, 
Plaintiffs and’ some Defendants, Opposite 
Party. The 8th December 1924, 

Civil Procedure Code (Acb V of 1908), Of, 
38, T. 3 — Suit in forma pauperis — Leave /orr— 
Phader authorised to fiie applications, if an 
“ authorised agent ” und-er the rule. 

The Opposite Parties Nos. 1 and 2 in this 
rule applied to the Court of the Additional 
Si’bordiuate Judge, Howrah, for leave to sue 
in forma pauperis under Or. 33, r. 3 of the 
Civil Pvocedure Code. The petition for leave 
on behalf of the Opposite Party No. 2, Giri 
Bala J)asi, a pardanashin lady who was 
then in Burma, was presented on her behalf 
by her pleader. Tlie learned Subordinate 
Judge found that the pleader who presented 
the application on behalf of Giri Bala waa her 
“ authorised agent ” within the meaning of 
Or. 33, r. 3 of the Code and granted her per- 
mission to sue in forma pauperis as prayed 
for. 

Held- That the finding of the Court below, 
that the pleader who presented the application 
on behalf af Giii Bala was her authorised 
agent, being one of fact could not be interfered 
with in revision. Kishori Mohan v. Gour^ 
m-orii, 15 W. R. 198. 

The vakalatnama empowered the plefider to 
file all applications. The rule requires pre- 
sentation by “an authorised agent” and not 
by “ duly authorised agent.” 

Messrs. N. N. Sen Gupta and KW$h 
Chandra Chackrabarty Sind Arun Kumar Sot- 
htr for the Petitioners. 

Messrs. Brojo Lai ChuckrabUrty and 
dra Kumar Mittcr for the Opposite Partes 
Nos. 1 and 2. 

Babu Hari Das Chatterjee for the Opposite 
Party No. 3. 

H. Dr C. Rule discharged with costs. 
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REf^KTS {S€4 Index.) 

The Indian Seasons and Festivals. 

Our contemporai'y of tlie Englishman re- 
cently remarkod that the Indian seasons recog- 
nise no spring.. But this is not so. In India 
the year is divided into six seasons. Ihe 
Saraswati pooja which is just over marks the 
advent of the Indian spring. .\t tlie SaTfisn:aii 
pooja' Indian ladies and children viear clothes of 
the basanti (light yellow) oolour, which is the 
tint of the falling leaves and the new jeaves 
that shoot out in the spring. Sonismti is the 
goddess of culture— literature, art and music. 
'I'lio worship of tho Muse is thus iiidentificd 
with the spring in this country as it is all over 
the civilized world, both ancient and modern. 
Though Saraswati pooja marks the wane of 
winter and the advent of the sjning, the months 
of Falgun and Choilra (middle of February to 
middle of April) are properly speaking the 
spring season. Although ,W(iswati pooja is 
pre-eminently a festival of the cultured classes, 
the principal spring festival of ^the masses is 
the dole jatra which is called the Fagua in up- 
country, named after the month of Falgun 
(March) which is the carnival mohtli both in 
India and Europe. The Basanti pooja, at 
which the Divine Mother, the SUkti or the 
Sr^eme Pow'er in Nature from which every- 
thing springs into life is worBlappod, is held in 
the spring. The last day of the spring 
which closes .the Bengali year, is a gala 
day of the workmen and is celebrated by the 
Charak pooja wh’ch is symbolic of the annual 
cycle. Then follows the summer (Grishma) 
commercing from the 1 st of Bysak, the Ben- 
gali New Year day, and extending to the end 
of Joista (middle of June). The monsoon is 
expected to bredkiisudUy about this time and so 
Asar anh Sfahan (middle of June to middle oi 
August) comprise Barsa or the rainy season. 


' • 

The principal festival of the rainy season is 
the hatha jatra (the car festival) which is be- 
lieved to be 01 Budhistic origin. 

After the uikklle of August the dark clouds 
disperse, tii.e sky assumes a deep azure hue 
and white fleecy clouds float and fleet about 
al! over the tirmamont, marking the advent of 
Indian autumn, which extends to the middle 
of October. The autumn is observed as the long 
vacation in* Bengal Ms it is in England. 
The liuhiin autniim is called the Surat and is 
welcomed at the end of the rainy season, wdieii 
the heavy rains cease and floods begin to sub- 
side. I’owards its close, on the light side of 
moon, wlu'ii the moonlight is brighter than it 
IS in any other part of the year, the Durga 
pooja is celebrated v\ith as rniieli jov and 
merrimenl as tiie Christmas in the .Euroix?an 
countries. The Bhadra anc\ Aswin (middle of 
August to middle of October) are the autumn 
months or Sarat. After tlie Sarai (autumn) 
comes the ITcnianta or the dewy season wlien 
there i.s moie cojiious pricipitatioii of dew 
than in any other part of the year. These are 
the months of Karlic and Afirahayav (middle 
of October to middle of December). The 
Dewali or Dec])abali (feast of light i and the Kali 
pooja are celchi-ati'd in the dark night of the 
new mofin. The crops mature during this 
season of* the d<Avy nights and sunny days. 
Its closes with harvesting and the advent of 
winter. The •winter (Seri) months are Pons 
and Magh (mididli' of December to middle 
of Februaiwk ^'ow‘ the Christmas and 
'tlie New Year are regarded all over In- 
dia as ,mueh a fi^tjve season as in the 
Christian countries. But Bengal has also 
its own wintei’ festivities of which the 
chief are the Nahrinaa, when the feast of new 
rice crop is celebrated and also the Poufi 
Sarihravti, the last day of the month of Pous 
(about the middle of January) when people 
take their holy bath in the Ganges and 
c>ake8 are co^ed in eveW home with 
new rice, fresh brown* date-sugar and milk. 
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A comparative study of the festive occasions of 
botli in the East and the West would show 
that man is a nature worshipper all over the 
world. 

The curing section of the Code of Criminal 
Procedure. 

What is precisely tiie object of sec. 537 of 
the Code of Criminal Procedure? * 

The section begins by saying “ subject to 
the provisions hereinbefore contained,’' no 
finding sentence or order shall be reversed on 
account of certain defects mentione<l in the 
section, in other words, the only defects that 
can bo condoned under the section are those 
which are mentioned in the section and those 
only. It is not a general “ curing ” section 
governing all the provisions regarding proce- 
dure but in certain specified cases it can bo 
invoked to cure certain^ defects on the ground 
that no prejudice has been caused or in the 
words of the section no failure of justice has 
been occasioned. Law rejxirts abound with 
rulings on the interpretation of sec. 537' some 
of which are very misleading and have a mis- 
chievous effect on the administration of justice, 


A case comes before the High Court and a 
certain defect of procedure is discovered and 
made a ground on behalf of the accused for 
tlio proceedings being quashed. The only 
judgment that the Court can proi>erly give in 
these circumstances, if it takes a view adverse 
to the arcciiscd, is that so far as the particular 
case is concerned no failure of justice has been 
occasioned by the defect of procedure and the 
Court is not pre{>ared to alter the finding sen- 
tence or order in that case, the defect complain- 
ed of being one of those mentioned in the se<*- 
tion. Instead of this we often find* the Court 
laying down that the defect in question dis- 
closed in the case before it is un irregularity 
which does not vitiate the trial. To make a 
sweeping observation like that is to say that 
a defect of a particular nature is really no de-* 
feet at all. What is the^ effect of such ^ judicial 
pronouncement? The inferior Courts will 
naturally take the law to be tliat contained in 
sec. 537 coupled with its authoritative 
interpretation by 'the highesf Court and conti- 
nue to commit the error. It is idle to expect 
that in the face of such a ruling the subordinate 
Courts will be cautious not to commit an 
irregularity which the highest Court holds to 


be a harmless irregularity, in other words, no 
irregularity at all, or to go a .step further, 
something wrongly called an irregularity but 
really a legalised procedure. 

K is incumbent on the High Cr'arts to be 
v<ry careful not to say anything ip their judg- 
iiicnts which may instead of checKing^an evil 
alrea<.ly existing leave open the door for the 
commission of fresh illegalities in future. It 
lo a m{?,tter of regret that some of » the deci- 
sions do not fulfil' these conditions. If a judg- 
ment conlorms to the cardinal rules regulating 
judgments of Courts, these ♦shortcomings can 
ejisily be avoided. A judgment shouM con- 
tain the jxiints for determination and the deci- 
sion thereon. When it is pleaded that a 
certain deviation from the established proce- 
dure comes** within the scope pf sec. 537 the 
points for determination are — (a) Is it one of 
th3 defects mentioned in the section? (5) Has 
it in the circumstances of the particular case 
occasioned a failure of justice? Tlie decision 
of the Court must be either (a) it is or it is not 
an irregularity contemplated by the section 
and (b) itriias or it has not in the circumstances 
of the particular case occasioned a failure of 
justice. There is no scope for a sweeping 
general observation as to some departure from 
die regular procedure being an irregularity or 
not generally for all cases. 

It is much to be regretted tliat this is very 
dften overlooked. On a strict interpretation 
01 sec. 537 pne decision under the section can- 
not serve as a precedent for any future deci- 
sion. That the legislature was alive to the 
caution and care with which the section is to 
be invoked and to the necessity of curtailing 
the scope of its application will apfiear from 
the fact that by the amending Act of 1923, cl. 
(h) of sec. ^37 has been repealed so that want 
of, or irregularity in, any sanction required'by 
sec. 195 or any irregularity in proceedings 
ttkeri under sec. 476 is no longer a curable de- 
fect. The intention of the legiSature as to the 
propel- scope of the section has also been made 
clear by sec. 148 of the amending Act, 1923, 
w’bereby the illustration to the section which 
W'^as to the effect that when a Magistrate being 
required by law to sign a document signs it 
by initials only it is purely an irregularity 
which does not affect the validity of ^he pro- 
ceeding, has been taken out. 
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SUITS TO SET ASIDE DECREES ON 
THE GROUND OE ERAUD, 

By Dwuendha Nath Eal. 

The challenge of tlecrees of Court on the 
groun<J of fraud is an interesting phase of 
iiligatihiji which seems to have been showing 
Tigris of\development in recent yeari^. It* is, 
no cloubt, i great pity that tjie machinery for 
adnunistration of justice would aiford oppor- 
tunities for its wilful misuse by a dishonest 
^ liligank But it can hardly be helped; for 
even the sagest legislator cannot ensure a 
system absolutely incapable of abuse*. 

The jurisdiction of Courts to vacate prior 
decrees procured by fraud is a necessary m- 
cident of their power of doing justice which is 
tlie very reason for their existence. A right 
of action in reversal of a decreo for fraud has 
been recognised from the earliest times and 
illustrated by a long line of precedents. The 
object of such an action is to have an injustice 
remedied by exposing the fraud by which the 
course of the law was misdirected. Acts of 
Court are supjiosed to be right and just and 
the conscience of the Judge is never supposed 
to go wrong. It is a well-known rule that no 
suit can be maintained to set aside a ptkn* 
judgment on the ground that the Court was 
wrong in appreciating the evidence or in judg- 
ing the case ; that is a matter for apjxjal or revi- 
sion only. It can, how'cver, be always shown 
thai the Judge was misled unawares by the 
fraud of a litigant. “ A judgment,” as Chief 
Justice Jenkins observed in Nanda Kumar v. 
hafn Jivan (18 C. W. N. at p. 688^ quoting the 
dictum of an eminent Judge, ” like all other 
acts of the highest judicial authority, is im- 
peachable from without ; although it is not 
permitted to show that the Courts w^ere mis- 
taken, it may be shown that they were misled.” 
Fraud is abhorrent to the judicial conscience and 
the slightest taint of it in judicial proceedings 
will not be tolerated by Courts. • 

But although fraud’avoids acts of the liighest 
judicial authority, any and every act of fraud 
or dishonesty would not justify the reversal 
of a decree. The solemnitv which attaches to 
a decree of Court renders it absolutely neces- 
sary to make out a jiositive, tangible act of dis- 
honesty leading to a miscafriage of justice, 
before it can be called in question. A decree 
may be passed ex part^^ on contest or by con- 
sent, and in e^ery case it is liable to be im- 
peached 6n the ground of fraud, though ex 
parte decrees naturally present the greater 


fielci for such litigation. One who seeks to 
in peach, by a suit, a decree on the ground of 
fraud, takes on himself a lieavy burden of 
proof. It is not enough for liim to aliow^ 
merely n fraudulent or malicious intention on 
the part of his adversary or connect him with 
conduct fraught with ju-obahhi jniscliief or in- 
jury; it 'must be clonrly sliow n that he was 
grilty of a wilful suppression of truth or sug- 
gestion of falsehood, but for wliicli llio decreo 
w'oiild not liave been passed. ” Tlie fraud 
niust be actual positive f)*and, a meditated and 
inlentional contrivance to keep the parties and 
the (Jdurt in igniorance of the real facts of the 
case and ’obtaining the decree by that contri- 
vance.” (Natida Kiirnur v. Hatn Jivan, 18 
C. W. N. at p. 688j. 

A fraudulent decree Uuih implies (i) a false 
claim, (n)^a contrivance to keep the Court in 
igi.oranee of tlie truth and (Hi) a decree in- 
duced l)v that contrivance to the prejudice oL 
a party. All these three (‘onditions must co- 
exist before a decree can be impeached for 
fraud. 

(i) A false claim. — The essence of fraud is 
concealment of truth and the primary ground 
tor setting aside a decree as fraudulent is the 
falsity of the claim decreed. The means by 
wdiicli tlie decree is obtained would be im- 
rnalerial, unless tne claim itself is shown to 
be untrue. 

(To be continued.) 

SCOPE OF SKCl 182 OF THE BENGAL 
TENANCY ACT. 

By Ashutosh Gonoop.vdhya, m..y., b.l. 

A very imfxirtant and vexed question of law 
veiy frcqiiently arises in Itlotfusil (Souris re- 
garding the 8co[M.‘ and meaning of sec. 182 
of the BciigaUTcnancv Act. 

Apparently the section has been Hj)eeially 
e!iacte<l to regulate the incidents of the 
’homestead of a raiyot. ^Hic necessity for 
siic’h a special ])r(>viF>4()n arises in view of the 
fact that, but for such a pnmsion, the in- 
cidents of a liornestead tenancy, being prirnd 
facie a non-agricidtnral lease, wxnild be 
governed by contract. The case-law on the 
subject of Bastoo lands, before tlie passing of 
the Act, WMS uncertain and apparently con- 
tradictory. This section is intended to make 
it clear. No doubt the Bengal Tenancy Act 
is confined to the amendment of the law re- 
garding agricultural tenancies, and it attracts 

75 



mE CAWmTA WEIKLI UOTBS. 


[Vdi^ XXIX. 


lixvi 

tht) incidents of the homestead tenancies 
within its scope only where the holding of 
such land is in some sense ancillary to an 
agricultural tenancy, e.g., where a raiyot has 
built a house in a village with a view to living 
near his agricultural holding. Thus it is ap- 
parent that the scope of the present Act re- 
garding homesteads is very limited. * 

Sec. 182 runs thus : — 

“ When a raiyot holds his homestead other; 
wise than as a part of his holding as a raiyot, 
tlie incidents of his tenancy of the homestead 
shall be regulated by local custom or usage, 
and subject to local custom or usa^^e, by the 
provisions of this Act applicable to land held 
by a raiyot/' 

It: follows then, that tlie section will not 
apply to tenants of homesteads who are not 
raiyots. The incidents , of such homestea<l 
tenancies will be regulated bv contract and by 
ca(^o-Iaw. Nor apparently doe-s this section 
apply to “ tenure-holders ” whose rights and 
obligations are regulated by Chap. Ill of tliis 
Act and the case-law relating to tenures. 
The section does not of course apply to land 
which is leased not for fiiiriioses of cultivation, 
nor for purposes ancillary thereto, but for 
establishing a coal depot, since such a lease 
does not come within the purview of the Act. 
And lastly, this section does not apply when 
a raiyot holds his homestead a^s a part of his 
holding as a raiyot, i.c., when the homestead 
of the raiyot is lint a jiarl of^ his other arable 
lands which he liolds in ratyoty tenancy. In 
such a case the whole tenancy is governed by 
the Bengal Tenancy Act, not on account of 
sec. 182 which does not apply, but the ten- 
ancy being by itself an agricultural one under 
the general provisions of the Act applica- 
ble to raiyots. 

The section applies to the lj<>n:^®steads of 
tlie raiyot only when the homestead is held 
“ otherwise than as a part of his holding as a 
raiyot." 

The right inter]-)retatign of the section de- 
pends ujxin the meanin^r of the word.^*‘ other- 
wise than as a part of his holding as a raiyot." 
When does the raiyot hold his homestead 

otherwise than as a part 'of his holding as a 
raiyot ”? 

Let us take the simplest case. A is a raiyot 
with respect to certain agricultural lands in 
the village, stakes a lease of another land 
for homesbead purposes and builds his house 
on it. A’s homestead lease does not include 


any agricultural land. Tliis is a case, wliere 
A, the raiyot, bolds his homestead apart from 
his raiyoti holding, or to use the language of 
tl'-e section, “ otherwise 'than as a pai*t of his 
holding as a raiyot."' Therefore the section 
will apply here, or in other words, pt inci- 
dents of the homestead lease, though prmd 
fUfw )a non-agfricujtural Jease, wall* be 
governed, subject to local custom or usage, by 
tlie provisions of the Bengal Tenancy Act as 
applicable to raiyotr. The result of 4he use ^ 
of the words “ provisions applicable to land 
held by di,^raiyot " is ve^ far-reaching. Thus 
in the above example if A, the raiyot, hap- 
I^ns also to be a settled raiyot of the village, 
all the incidents of the tenancy of a settles! 
raiyot will acci'ue to his tenancy of the home- 
stead inspite, of all contracts to the con- 
traiy. Though A might acquire* by his lease 
only a temporary interest in the homesteads 
he would acquire occupancy right in the home- 
stead by ihe conjoint operation of sec. 182 and 
»ec. 21 of the Bengal Tenancy Act. Similarly 
if A is a non-occupancy raiyot wnth respect 
to his raiyoty holding he wnll acquire a simi- 
lar interest in the homestead also. 

The above is the simplest case, and there 
is practically no difference of opinion in judi- 
cial decisions on this point. It may be noted 
here that there is an, obiter dictum in 9 C. 
W. N. 141 to the effect that “the Bengal 
Tenancy Act has no application to homestead 
lands, wliether situated in towns or outside 
towns.” But with ail respect to their Lord- 
ships it is submitted liiat such a proixisition 
i.s quite untenable on tlie face of see. 182, 
and as a matter of fact tliat decision seems to 
have been arrived at without considering the 
provisions of the section. The mistake in the 
above obiter is so apparent that the case, so 
far as the sajd' obiter is concerned, has not been 
(followed in any of the subsequent cases. , 

Difficulty^ arises in cases where the homes- 
tead of the raiyot does not by itself 
ferm a separate tenancy, but it is only a part 
of a tenancy in which there •are other agrL 
cultural lands. Diversity of opinion amongst 
Moffusil Judges on this very important and 
frequently arising question is notorious, and 
the difficulty is ali the more seriously felt ae 
tliere is not a single ruling exactly in point 
to help the Moffusil Courts. 

{To be cchtinmA.) 
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Remedy for corruption at elections. • 

The only elective means of checking coi- 
riiplion at election* is to make the Iranchise so 
Vkide that it would be iin])Ossil)le for any one 
to corrupt his constituency. Tdiis result has 
to a great extent been achieved in Eng- 
land ()}' tlfe introduction of universal 
suftVage. Ji^ornierly election jietitions vvere 
very common in England and tlie legal profes- 
sion used to reap a rich harvest att(^r* every 
Parliamentary eleclion. liul the last election 
in England is marked by tlie practical dis- 
appearance of such ])etitions. Tlui following 
note in the columns of our eontemjiurary ol 
the Law in this connection would be 

found iiiteiesting : — 

A very marked feature of the last election is 
the disappearance of the invariable accompani- 
ment of general elections in days gone bv^the 
cloud of electiuit petitions based on charges ol 
corrupt and illegal practices. Sir Edward Clarke 
records that, on the defeat, at Cardiff in 1874, 
of the late Lord Halsbniy by nine votes, he con- 
gratulated the future Lord t’hancellor when he 
met him in London. ‘‘Now,’' said I, ^^you will 
make a lot of money in electicp petitions and 
then they will find you a safe seat and give vou 
office.” Again, in the general election of 1880, 
when Sir Edward Clarke, himself was defeated at 
Southwark, he records • ‘ ^ Retainers in election 
petitions came pouring in. Stockpoyt, Gravesend, 
Cheltenham, Wallingford, Macclesfield, Salisbury, 
Hereford, Plymouth, Colchester, Eyesham, Can- 
terbury, and Sandwi<;h fell to my share.” The 
extension of the franchise has rendered the cor- 
rupt practices which prevailed in days gone by 
virtually thingS of the past. It may be said, 
the more extended the franchise the less is the 
danger of corrupt practices. This fact is ad- 
mitted, albeit unconsciously, bv an episode in our 
Parliamentary history In J872 the disfranchise- 
ment of revenue officers was proposed by the 
Ministry of Lord Rockingham, who said that 
seventy elections chie^y depended on the votes 
of those officer!!. The measure was carried by 
large iflajorities through both Houses. Had 
there been,” writes Sir Erskine May, “ a fran- 
chise so extensive as to leave the general body 
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of the electors free to vote without being over- 
borne by the servants of the Crown it would have 
been difficult to justify the policy of disfranchise- 
ment.” He adds in a footnote: “This principle 
has since been recognised by the Legislature, and 
in 18G8 the repeal of this qualification accom- 
panied the extended franchises of that time (81 (t 
■^2 Vict , c. 70^ ’’ The extended franchise of 191H 
has tiiven a death-blow to corrupt practices, which 
eaimot operate with success except in cases in 
which the ijkctojate is comparatively small. 

fn India botli for the provincial and Hie cen- 
tral legislature, the number of seats are so 
limited, tlie eonstitueneies so large atid wide in 
area, the jiojling stations at sueli distances froni 
the ri'sidenee of the voters, Iraiisports and 
eommimieations are so imdevelofied, that 
tliose who can afl'ord to jiav for tlio conveyance 
of voters scori' an immense advantage over 
th()S(‘ wlio cannot. The payment of travelling 
expenses, no doubt, amounts to corrupt prac- 
tice. I^ut this is more honoured in the 
breaidi liian in (its observance. IVople w/ho 
possess and oblairi loans of motor cars pull an 
imnjense advantage over those ' wdio cannot. 
Pllcclions ai'c becoming so very oxfX‘nsJV (3 in 
India that under tlie jiresent constitution only 
peojile with a long purse or those who are 
backed bv a capeiis wdio can command large 
funds have only chances of succi^ss. Election 
expenses should therefore be liiriitod liere by 
legislation as in England. A coiinlry^’s legis- 
lature ouglit to be a place for the best brains 
and not merely of men of means or members 
of some •clique or coterie "wlio can command 
funds. ITnivorsal sulTrage is therefore the only 
remedy for such abuses. 

Immunity of witness from arrest when re* 
turning from Court. 

Sec. 135 of the Ciode of Civil Procedure 
gives a* witness protftition from arrest wdien 
returning from the Court where he has been 
^ving evidence. An interesting case under 
the section came* up before the Allahabad 
High Court before ATr. Justice Boys (Emperor 
V. Rihari Sincj, 46 All. 663). A man named 
Gopinatli came from Allahabad to the Court 
of the Subordinate Judge of* Meerut in order 
to give evidence as a witness though in fact no 
summons had been served on him. At this 
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time there was a warrant out against him for 
his arrest in certain execution proceedings. On 
his arrival at the Court of the Subordinate 
'Judge he asked for protection from arrest 
until he should be able to return to Allahabad. 
He was informed that as a witness he could 
not be arrested and no special orders were 
necessary. After giving evidence Gopinath 
paid a visit to his son’s house and he was 
arrested. The learned Judge held that the 
privilege could not be claimed by a witness 
returning by any route he chooses. The direct 
route must be taken in order to keep the 
privilege intact. His Lordship, however, 
added, “ This of course does not mean that if a 
witness goes to his destination by U road a few^ 
yards out of the wav he therefore necessarily 
loses his protection.” 

Conflict of laws— Lex Loci Conti actus. 

Where a contract is made in one country 
to be performed wdiolly or partly in another 
country the Court will look at all the circum- 
stances to ascertain by the law of whicli 
country the parties may be presumed to have 
intended the contract to be governed and will 
enforce it accordingly unless it should contain 
stipulations cx)ntrary to morality or expressly 
forbidden by positive law. The principle that 
in case of a conflict of laws the presumefl in- 
tention of the contracting ])arties is the govern- 
ing factor in the question what law’ is to be 
applied was affirmed by the House of Lords 
in Hamlyso d: Co. v. Taliftker DiMillery , (1894) 

A. C. 202. In a recent case, Jones v. Oceanic 
Steam Naviqafion Company, Ld.. (1924) 2 T\. 

B. 730, the Plaintiff, a British subject, 
claimed to recover damages for personal in- 
juries sustained by him while he was a 
passenger on a steamship belonging to the De- 
fendants, a British Companv. owing to the 
negligence of the Defendants’ servants. The 
Plaintiff alleged that under a contract made 
in Detroit he w'as received bv the Defendants 
as a passenger to be carried from New York to 
Southampton, that thd Defendants# by their 
servants were negligent in not properly secur- 
ing the port-hole glass in liis room, and that in 
consequence his Jeft hand \Yas seriously in- 
jured. The Defendants pleaded that they 
w^ere exempted from liability under the terms 
of their contract wdiich w’as to the effect that the 
carriers were not to he made liable for loss, 
damage or injury arising from causes of any 
kind beyond the carriers’ control even if such 


loss, damage or injury might have been caused 
or contributed to by the neglect or default of 
the carriers’ servants. 

The Lord Chief Justice before whom the 
action was heard held that under th^American 
law the contract was void" but it /was valid 
hndei; the English law, and acting according to 
the well-recognised principle of *law enunciated 
by the House ,of Lords (in the case mentioned 
above),, the contract w’as to' be interpreted ac- 
cording to the English law, as it was clear 
that that was the intention of the parties. 
For the Defendants it w^as contended that the 
contract was to be construed very widely a^nd 
it exempted the Defendants from liability for 
the negligence or default of their servants, 
whatever might be the nature of such negli- 
gence or default provided that ^ it was beyond 
the carrier’s personal control. It was argued 
for the Plaintiff on the other hand that the rule 
of ejusdem. generis applied to the words 
” cau6ec of any kind ” and that only such 
negligence or default was comprised in the 
condition as related to the matters specified or 
matters *ejusdem generis therewith. His 
Ijordship held that the principle of ejusdem 
generis applied in the case and the Defend- 
ants were not absolved from liability for the 
injury of which the Plaintiff complained. The 
IMaintift', however, lost on the ground that 
notice of claim was not given jp the Defendants 
within the time stipulated in the contract, 
the condition whereof bearing on this point 
was printed on thq back of the passenger’s 
tickets which the Plaintiff did not take care 
to read and follow’. 

RCOPE OF SEC. 182 OP THE BENGAL 
TENANCY ACT. 

By Ashutosh Gongopadhya, m.a., b.l. 

{Co7itinued from p, Ixxvi.) 

Ijet us take another case to illustrate the 
difficulty. A is a raiyof; he takes an under- 
run/oft/ lease of lands which include both 
homestead and agricultural lahds. Will sec. 
182 apply in this case? 

Some hold that in such a case the section 
will not applv, and the case will be governed 
by the ordinary * provisions of the Bengal 
Tenancy Act as applicable to an under-raij/of. 
Tlie reason for such a vjew apparently is that 

the lease itself is an agricultural lease the 
provisions of the Bengal Tenancy Act will 
apply to it even without the intervention of 
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sec. 182, which was enacted to cover those 
special cases only which would not ordinarily 
fall within its scope, but yet owin^^ to the 
exigencies of tlie circumstances of the case 
the> must be drawn within its a'mbit Jor the 
better l^otection of the interest of the raiyot 
in his \omestea^. We shall discuss the 
merJls of t^is vjew after wc have giVen the 
otlier view and the reasons lAat sup}X)rt it. 

That other view is that, in tile given example, 
the pro*risions of sec. 1824 will still tlpply pro- 
vided the circumstances of the case do not 
militate against the requisite conditions men- 
tioned in the section. Those requisite condi- 
tions to attract the operation of the section 
are the following : — 

(a) A person must be a raiyot (of any des- 
cription) with regard to certain agricultural 
lands in the village. 

(h) The homestead must be the raiyoVs 
homestead. 

(c) The homestead must not form, a part of 
the raiyoti holding mentioned in (a), or in the 
language of the section, the raiyot must hold 
the homestead “ otherwise than a part of 
his holding as a raiyot/* 

Let us see if the circumstances of the given 
case fulfil all the above conditions. 

In the given case, (1) A has a raiyoti hold- 
ing. 

( 2 ) The homestead certainly belongs to him 
or in the lawiguage of the section, it is his 
homestead. 

(3) The homestead does not form a part of 
his raiyoti holding menfSoned in ( 1 ), or, in other 
words, the raiyot holds his homestead other- 
wise than as a part of his raiyoti holding, in- 
asmuch as he holds the homestead as a part 
of his wnder-raiyoti holdina. 

Thus this case satisfies all the required con- 
ditions, and there seems to be no bar to the 
application of the section to the case above. 

(To be continued,) , 

SUITS TO SET ASIDE DECREES ON 
THE GROUND OP FRAUD. . 

By Dwijendra Nath Pal. 

{Continued from p, Ixxv ) 

The worst and the essential part of the con- 
trivance is the putting forth of a false claim 
and it is easy to see that, in the absence of 
this element, the cdhtrivance would lose all 
its powers of mischief. Thus in the case of 
Narsing v. Hafikan (I. L. R. 37 Cal. 197), 
w^here the .claim w^as not shown to be untrue, 
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the Court refused to vacate a decree on the 
mere ground of non-sendee of summons and 
ignorance of the suit. A distinction has 
naturally arisen between non-service of sum- 
mons and suppression of summons, as the 
latter only can be called a fraud. Suppression 
of summons is, no doubt, an intentional con- 
trivance to keep the a<lversary and the Court 
in ignorance of the facts, but it is difficult to 
see liow it can give a right of action wffiere the 
claim decreed is true. The claim being true, 
the suit must ultimately have the same result 
even if it be retried after due service of sum- 
mons and no useful purpose is served by vacat- 
ing the prior decree. It seems therefore that 
even mere supj)ression of summons should be 
no ground for a fresh suit, unless the claim is 
shown to be false. Though a fraud of the 
worst kind, it is, in itself, inchoate and incom- 
plete, unless combined with other elements. 
In practice, however, actual suppression of 
auinmons is seldom proved and the inference 
from non-service of summons to suppression of 
summons is often a long step, not always 
justified. 

Neither would the Court entertain a suit for 
reversal of a decree on the ground of its being 
obtaine<l on perjured evidence, where the 
reality of the claim is not challenged. This 
was* (clearly ^X)inted out in the cases of Mosu^ 
ful Huq v. Snrendra Nath (10 C. W. N. 1002 ) 
and Kashiswar v. Amiraddin (23 C. W. N. 133). 
If a person tiets a true claim decreed by adduc- 
ing false evidenbe, there is, in reality, no in- 
iiistice and consequently no right of action. 
Courts have also refused to entertain such suits 
on grounds of public policy. Falsehood, per- 
jury, fraud or dishonesty will, of course, never 
be tolerated bv Courts, but., in their anxietv to 
punish fraud or trickery, they will never open 
fresh gates to litigation bv nullifying prior 
judgments where there has been no miscarriage 
of justice. The suT>posed remedy will, in such 
a case, be worse than the disease itself, for a 
fresh litigation always means a fresh field for 
fraud and perjury whicii render the attainment 
of instice vprv uncertain. 

(ii) A' wilful contrivance . — The placing of a 
false claim before^the Court os no doubt the 
essence of fraud, but even this can be no 
ground for reversal of a decree where there has 
been no contrivance to keep the Court and the 
adversary in ignorance of the triith. The suc- 
cess of a false claim is impossible unless it has 
the appearance of truth. The contrivance 
which gives it this disguise and thereby mis- 
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leads the Coiiii , is the other element of fraud 
which must be proved in each case. In the 
absence of any such contrivance the decree is 
final and binding on the parties. The matter, 
in such a case, reduces itself to the question of 
res judicata. In contested or consent decrees, 
there may be a fraud in disguising the truth, 
the fact of the suit being known tu both the 
parties. In case of ex parte decrees the fraud 
may moreover amount to a contiivance pre- 
venting a defence of the suit. The truth may 
be concealed or a litigant may be kept out of 
('ourt by a liundred devices. The inventions 
of fraud practically defy enumeration or even 
a satisfactory generalisation. Jhit the kind of 
fraud that would justify reversal of a ])rior de- 
cree is indicated in the case of Mohammad 
(rolab V. Mohammad Sullemna (1. L. R. 21 
Oal. 0T2) in which Petheram, J., pointed out 
that “ where a decree lias been obtained h\ a 
fraud practised uj>on the other side by which 
he was prevented from )>lacing his case before 
the tribunal whicli was called ujion to adjudi- 
cate u})on it, may be set aside by a Court of 
justice in a sojiarate suit.” The learned Judg^^ 
has observed that to hold ()ther\^'iso would be 
to ignore the law of res jadicala. It is now 
settled that a suit for setting aside a decree on 
the ground of fraudulent suppression of sum- 
mons v\ould lie cAeii after an unsuccessful* a])- 
plication under Or. t), r. 13 of the Oivil Pro- 
cedure Code, as the question raised in such a 
suit is snbstantiallv difl'erent. (Pramiafh v. 
Mahesh^ I. Ij. 'li Cal. 543; Khaqendra v. 
Pravnath^ T. L. R. 29 Cal. 395.1 The ]>oint 
is not whetlier the service of summons was 
regular or sufficient but whether non-service of 
summons was ca p 4 rt of the scheme and the 
means or one of the means hv w hich the fraud 
was committed, bid in Lahshmi Charan v. 
Ntir Ali (15 (\ W. N. 1010) a eoutrarv view’ 
was taken. It was held in this case that 
the jurisdiction of the Court trving a suit of 
this kind is not limited to an investigation 
merely as to whethei’ the Plaintiff was pre- 
vented from placing hjjs^ease jiroper!^ at the 
trial by the fraud of the Defendant. The 
Court can and must rip up the w^hole matter 
for determining >vhether thfre has been fraud 
in the procurement of the decree,” and the 
.Plaintiffs’ knowledge of the prior suit was 
'thought immaterial. Tliis vliow of the law 
was not accepted in the later case of Mosuful 
Huq V. Sureadfa Nath (10 C. W. N. 1002) and 
ias not found favoifr with Courts since then. 
A reconciliation of the conflicting views was 


attempted by Fletcher, J,, in Kedar Nath v. 
Ilenianta Kumari (18 C. W. N. 447) which 
was, however, decided on the principle laid 
down in Maliammad Golah v. Mahamrnad 
Sulleman (T.* L. R. 21 Cal. 612). It has very 
recently been held in Nahni Kaniq/w liari 
Nikari (29 W. N. Ixxii ‘'notes) vhat the 
balance of authority is that it is ^ not open to 
raise pleas of a’ false claim and perjured evi- 
dence, if the suit had been decreed aftei* con- 
test or it' was estabjished that the sun)uionBe.s 
were served on the Defendants. 

1‘he mere plea, though fnie, of a false claim 
having been decreed w'onld thus be unavailing 
lo the Plaintiff in a suit to set aside a decree 
for fraud, unless he shows that the Defendant 
was ginhy ol a contrivance to conceal the truth 
or pi'event him from entering on a proper de- 
leiice of the suit. 

(///) Decree indured bq a eontrimnec io the 
prejudice of the Plaintiff. — If tlie first two 
ixants are established, the third will, in most 
cases, follow^ as a matter of course, unless per- 
chance the Court is astute enough to see 
llirongh the fraud and prevent its perjietration. 
There may, how'cver, be cases in which a 
wrong deciee may be made, not on account of 
any fraud or contrivance of a litigant but by a 
mistake of the Court or otherwise. In such 
cases, no suit lies lo set aside the decrees as 
fraudulent as the judgment cannot be said to 
have been induced by any fnuid. In Manin- 
dra v. Hari Mandal (24 C. W. N. 133) the 
Court refused to set aside a decree as fraudu- 
lent as it was not show n to liave been induced 
by any fraud. Jt w'as observed that ” it is not 
permitted to show that the Court w^as mis- 
taken ; it may be shown tliat it was misled ; in 
otlier words, where the Court has been inten- 
tiona-lly misled by the fraud of a party and a 
fraud lias lieen committed upon tlie Court with 
the intention to ]>rocnre its judgment, it will 
vitiate its judgment.” The same observations 
have been repeated with ^approval in the very 
recent case of Sarat Kumari v. Mecher Molla 
(29 C. W. N. li notes). 

T 1 k 3 jurisdiction to vacate a prior decree for 
fraud has been universally recognised by the 
legislature and the Judges but as Jenkins, C. 
J., pointed out in Ifianda Kumar v. Ram Jiban 
(18 C. W. N. 681), ” It is a jurisdiction to be 
exercised with care and reserve, for it would 
be higldy detrimental tot encourage the i dea in 
litigants that the final judgment in a,siht is to 
be merely a prelude to further litigation.” 

(Concluded.) 
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The late Babu Kalinath Mitter. 

1 


It is with a deep sense of loss that we 
record tlie death of Babu Kaliriatb Milter, 
which took place at his residence in Bcadon 
Street on Monday last, at the ripe age of 88. 
He was one of the oldest attorneys of the Cal- 
cutta High Court having been enrolled iu 
1808. Even at this great age he used to come 
to his office and visit tlie High Court up to 
the close of the last year. He was a very able 
member of his profession. For his strength 
of character and sti’aightforwardness in his 
speech and conduct he was greatly resiiected 
by all vdio came in contact with him. in the 
days of his active jirofessional lije he won the 
golden opinion of the Bench and tlie Bar and 
made many friends amongst the members of 
the legal profession and public men. Although 
he was one of the busiest solicitors of the 
Calcutta High Court, yet he was a man of 
remarkable energy and commanded a large 
ciiminal practice in the Calcutta Police Court 
and attended also to civic duties. It was he 
and Sir Siirendm Nath Banerjea, who by their 
joint efforts, transformed the Calcutta Muni- 
cipal Corporation, from a bureaucratic body to 
a popular institution. In those days Sir Henry 
Harrison was the Chairman* of the Calcutta 
Corporation and also the Commissioner of 
Police and the official influence in the Co]X)ra- 
tion was^ suprerie. Surendra Nath Banerjea 
and Kslifiath Mitter, both of wffiom w'ere 
elected members, gave lead to the non-official 
members asid , made their counsel prevail in 


the ailiniiiiytration of tlie Corporation funds 
and of llu* Municipal affairs to the great 
bcnelit of the rate-])iiyers of Calcutta. They 
w'erc not obstructionists and w^ould not oppose 
for ojiposifions’ sake. But they devoted 
special study and attention to the details of 
municipal administration and took a keen in- 
terest 111 the improvement in sanitation, 
drainagt‘, water-supply, roads and bustevs 
and succeeded in effecting all-round improve- 
ments /, ithoiit casting any additional burden 
on th(‘. rate-jiayers. Sir lienry Plarrison, 
the Cliainiiaii of the Calcutta Corjioration, was 
a member of the Indian Civil Service and had 
^reat adiiiiiiistrative ability. Notwithstand- 
ing liis bnreaucj'utic bias he soon came to re- 
cognise the ability and the public spirit of 
these leaders of the rci)rcsentatives of the rate- 
payers and eo-()[)enited with thent in conduct- 
ing {he affairs of this city as the res]x)r)sible 
executive of a self-governing institution. This 
state of things continued till Sir Alexander 
Mackenzie became the 1 aeutenant-Governor 
of Bengal. This independence of the Calcutta 
Corporation was, however, too much for an 
autocrat like Sir AlexaTider Mackenzie. He 
introduced an Act in the Bengal, Legislative 
Council for restoiing executive control over the 
Calcutta Corporation by cuirfailing the popu- 
lar rciaesentalion and Surendra Natli, Kaliriatli 
and Bhnpendra Nath nut ui> a valiant figlit 
against it. But when all opposition both in 
the riegisl:»ti\o rhuncil and outside w^as ignored 
•and the measure w^as carried by a nominated 
official majority in th^ Council, Babu Kali- 
nath wa^ one of thfi 28 who resigned their 
seats in the Calcutta Corporation by w^ay of 
protest and kept to his determination not to go 
back to the Corjfriration tilBtbe Act was re- 
pealfMl. Kalinath all the same wa^s held in 
high regard by tlie Government and C. I. E. 
Was coiifen'ed on him. He seldom took any 
active jiart in the country’s politics. But he 
served tlie interests of his profession and the 
city of his Kirjbh with rare independence and 
great ability. The legal profession and the 
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civic life of Calcutta are poorer to-day through 
the death of Babu Kalinath. 

iThe late Mr. Sofiar Rahman. 

While mourning the loss of the veteran 
Babu Kalinath Mitter, we cannot pass over a 
death in the rank of junior solicitors with but 
a bare reference. The late Mr. S. M. Sofiar 
Eahman who died last Wednesday was one of 
the few Mahomedan solicitors we have in 
Calcutta. Having had his training with the 
firm of Messrs. Watkins & Co., he was ex« 
pect d ^0 render a good account of himself in 
conveyancing and he fully justified such ex- 
pectations. His honesty and other sterling 
qualities of the head and heart were already 
a matter of w^arm appreciation on the 
part of the Bar and the officers of the 
High (!ourt. He had< just begun a useful 
career as a councillor of the Calcutta Cor- 
poration where his services w’ere as much 
appreciated as in Old Post OfiSce Street. It 
is a matter of deep regret that such a promis- 
ing career w^as cut short at the time when 
Bengal was badly in need of able men like 
him free from communal narrowmess. 

Scope of the Legislative authority of the 
Governor-General in Council. « 

Sec. 2 of the Indian Divorce Act (IV of 
1869) provides that the Courts shall not grant 
any relief under the Act except in cases where 
the Petitioner professes the Christian religion 
and resides in India at the time of presenting 
the petition. Since the year 1869 the Courts 
in India have consistently acted upon the 
doctrine that mere residence confeired upon 
them jurisdiction to divorce persons who w^ere 
not domiciled iA India. The validity of a 
divorce granted by a competent Indian Court 
to persons merely residing within its jurisdic- 
tion was not questioned even in England until 
the year 1921 when a dissentient note was^ 
struck for the first time in Keyes v. Keyes,* 
1921 P. D. 204. In (delivering the judgment 
in that case Sir Henry Duke, the President of 
the Probate Division, expressed the opinion 
that the Indian statute in^ basing jurisdiction 
on residence transgressed *the limits imposed 
by the Imperial Parliament upon the Indian 
legislature. There was no appeal against ihe 
judgment of tl:e learned President, but at the 
instance of th^. Secretary of State for India 
file British Parliament passed the Indian 
©ivorces (Validity) Act, 11 and 12 Geo. V. c. 


18, which enacted that decrees granted under 
the Indian Divorce Act and confirmed or 
made absolute unden the provisions of that 
Act ^ for the dissolution of a maoriage the 
parties to which were at the time of the com- 
njiencement of the proceedings d^iciled in 
the United Kingdom and any order maJfle by 
tlie Courts in relation to any’ such decree shall, 
if the proceedings were commenced before the 
])iissing of the Act^ be valid in all rqspects as 
though the parties to the marriage liad been 
domiciled in India. This Act, how^ever, does 
not touch the question of jurisdiction in cases 
instituted subsequent to the passing of the Act. 


In Lee V. Lee, 5 Lahore 147, the High Court 
of Lahore was invited to determine whether 
mere residence within the fonup confers juris- 
diction upon the Indian Courts to grant a 
decree for the dissolution of a marriage 
between persons who are not domiciled in 
India. ‘The matter is one of very great im- 
portance to European British subjects resid- 
ing in India and a Full Bench of the Lahore 
High Court sat to consider it. The question 
arose w'hether in enacting the Indian Divorce 
Act the Indian Legislature exceeded the 
authority conferred upon it by the British 
Parliament. The s(X)pe of the legislatiive 
powers of the Governor-0 eneral in Council 
Was considered by the Lords of the Judicial 
Committee in Em^press v. Biirah^ 4 Cal. 172. 
as far back as 1878. In delivering the judg- 
ment of the Privy Council Lord Selbourne 
made the following pertinent observations : — 
“ The Indian Legislature has powers ex- 
pressly limite J by the Act of Parliament which 
created it and it can do nothing beyond the 
limits which circumscribed those powers. 
But when acting within these limits it is not 
in any sensfe an agent or delegate of the Im- 
perial Parliament but has and was intended 
to have plenary ix>wers pi legislation as large 
and of the same nature as those of the Parlia- 
ment itself. lUie established Courts of justice, 
when a question arises wdiether the prescribed 
limits have been exceeded, must of necessity 
determine that question and the only way in 
w^hich they can pvoperly do so is by looking 
to the terms of the instrument by which aflir- 
matively the legislative powers were created 
and by which negativrfy they are restricted. 
If what has been done is legislation within the 
general scope of the aflfirmative words which 
give the power and if it violates ,no express 
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condition or restriction by which that power 
is limited it is not for any Court of justice to 
inquire further or to •enlarge constructively 
those conditions and restrictions.’^ The^ Pull 
Bench l*^ld that, under the Indian Couilcils 
Act, 186 ]\ the Indian Legislature had power 
to confer on Jndian Courts the juiisdiction 
contemplated by the Indian Divorce Act, which* 
falls within the ambit of the affirmative words 

sec. of the liidian Councils Acf, where- 
by the Governor-General in Council is vested 
with plenary powers to make laws, of every 
description, it being immaterial whether the 
laws so made do or do not affect the status of 
non-domiciled Britisli subjects. It was held 
that under the Indian Divorce Act bo7id fide 
residence in India confers jurisdiction upon 
the Indian Courts to grant a^ decree for the 
dissolution of a marriage between parties who 
are not domiciled in India. 

Power to summarily punish contempt if 
should be extended to offences not com- 
mitted in facie curias. , 

We publish in another column a communi- 
cation by a member of tlie Provincial Judicial 
Service who app(^ars to feel that, in cases of 
obstiuction to execution offered by contuma- 
cious judgment-debtors, the remedy provided 
by the power given to the Court to complain 
under sec. 195 or sec. 476, Cr. P. C., is not 
sufficiently effective and that the power given 
by sec. 74, C. P. C., to send the obstructor to 
civil prison is illusorf. We do, not see our 
way to agree with liis view and fail to see 
why these remedies should he put aside as of 
no account whatever. We cannot assent to 
Civil Courts being clothed with additional 
powers summary or otherwise for bringing 
this class of offenders to justice , unless and 
until the powers now possessed are resorted 
to and demonstrated to be ineffective?. Further, 
we have the strongest objection to his pro- 
posal to extend the power given to Courts by 
sec. 480, Cr. C., to punish contempts com- 
mitted in facie curim to cases of contumacy 
occurring beyond the ken of the judicial officer 
—cases which must depend for proof upon evi- 
dence adduced in Court. On the other hand, 
we consider it highly undesirable that these 
cases should be tried, even by non-summary 
procedure, bv the very judicial officer whose 
orders the judgment-debtor is alleged to have 
disobeyed or obstructed — as such officers 
would be * jaaturally inclined to take too 


severe a view of contempt of their owm autho- 
rity and would be subject to a natural bias 
againsL persons accused of something akin to 
lese viajcfite against their own authority. 
This is not to say that there are not obstructive 
litigants who may prove too much for the 
Court, their opponents and even the law itself. 
Such people, like the poor, are always with us. 
But because this is so, we are not prepared to 
recommend that tliey should therefore be all 
declared outlaws and handed over for summary 
punishment by officers whose authority they 
are charged with having treated with con- 
tempt. We may mention that the County 
Courts in England are not entitled to punish 
any person for contempt not committed in 
facie curi{c and it is only Courts of Record 
wdiicli may punish any disobedience of its 
orders summarily. Bfit the sui)erior Courts aro 
very reluctant to exercise sucli powers in any 
but exeepiiunal cases. 


SCOPE OP SEC. 182 OF THE BENGAL 
TENANCY ACT. 

By AsmiTosn GoNcorADHYA, m.a., b.l. 

{Continued from p, lxxi?c.) 

N&w, wdiat is the material difference bet- 
W’een these tw'o view’s? According to the first 
view, as the lease is an agricultural one, 
Bengal Tenancy Act will apply to tho homes- 
tead together * with the other arable 
lands forming one complete unAQr-raiyoti 
tenancy apart from sec. 182. According to 
the second view as the raiyot satisfies all the 
conditions requ'ircd by seo. 182, subject to 
local custom or usage, Bengal Tenancy Act 
will apply* 8o far Ihei'e is no difference. 
But according^ to the first view the result of 
the application of the Bengal Teivancy Act is 
that A, in the given example, will be an under- 
miyot under the Act, and the provisions of 
Chap. VII of the Act will regulate the inci- 
dents of 4:he whole te*n«ncy comprised of tho 
homestead and otliec arable Lands. And ac- 
cording to the second view, not only Bengal 
Tenancy Act wall ay>ply, but something more, 
viz,, the provisions that regulate the tenancy 
of a' raiyot under the Act will also govern the 
homestead ; and the result will be that if A, in 
the given case, happens to t|p an occupancy 
raiyot with regard to his raxuoix lands he will ac- 
quire occupancy right in the homestead also, 
though under the lease he may have only the 
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interest of an urnhY-raiyoi. The conditions 
under which the rent of the homestead will be 
enhanced will be the same as that applicable 
to a raiyot, he will be ejected only under the 
conditions under wdiich an occupancy raiyot 
may be ejected. 

According to the first view tliQ section is 
applicable only when the raiyot holds tlie 
homestead singly, and the section does not 
apply if the homestead is a part of a holding 
wdiellier raiyot i or under-raiyofi. 

According to the second view the section 
applies even when the homestead is held by a 
raiyot as a part of an agriculturak holding pro- 
vided the agricultural holding is not a raiyoti 
Jiold'ing', i.e.y tjhe sectiion will apply to all 
homesteads held singly or jointly witli agri- 
cultural lands, save and except to cases where 
the homestead is a ]>ai\ ol' the rniyoi's raiyoli 
holding. 

In order to snpi)ort the first view' we shall 
have to read into the section words that are 
not there. The section undoubtedly inipoKs 
that it will not ajiply w'hen the homestead is 
held as a part of the liolding as a raiyot. TTje 
W'ords “ part of the holding as a raiyot ” are 
very significant. Their meaning emerges 
from all doubts wdien we read them in con- 
tra-distinction witli tlie w’ords “ as a jiart of 
the holding of an under-raiyot The section 
si>eaks of tlie holding of a raiyot and not of an 
under-nn'T/of. If the section, as it stands, does 
not l)ear tlie interpretation,* wdiy should we 
import into it words that are not tliere only 
to come to a specific conclusion? 

It may ))e said that there cannot be a thing 
like tlie “ holding of an under-ra7j/of.” Tlie 
term “ holding,” though apparently ]i]inited 
by the definition (sec. 3, cl. 9) to*a parcel or 
parcels of land held by raiyot, lias been indis- 
criminately used in the Act tu refer to lands 
held by raiyofs as W'ell as undcr-ru///ot5. This 
is clear from the terms of the sec. 113 and sec. 
121 of the Act where the ” holding of an under- 
raiyot ** is referred in together ^ witli the 
“ holding of a raiyot.^ Thus we find that the 
general sclieme of the Act allow's the use of 
the phrase ” holding of an under-ran/ot.” If 
that is so, the conclusion is safe that the legis- 
lature purposely used the phrase “ otherwise 
than as a part of a holding as a raiyot/' in 
order to exclude ” the holding of an under- 
raiyot ” from* the list of disqualifying condi- 
tions which would* be a bar to the application 
of the section. 


Another and a stronger argument of I he 
supporters of the first view is tliat where the 
homestead is a part of an agricultural holding 
provisions *'of the Bengal Tenancy ^ct will ap- 
ply ’apart from sec. 18*2 because tl^ lease is 
iiii agricultural lease. AjJparently^/the argu- 
ment,* as it stands, commands consWerable 
force. But 6ne important tuing is over- 
looked, namely, the main pnrpose of sec. 182. 
As we *]iave aireajly said, the sectioij finds its 
place in the Act to confer some special anVi 
peculiar advantages to the homestead of a 
raujot. ' I’hose advantages do not simply mean 
tlie application of the general provisions of the 
Bengal Tenancy Act to homesteads. The in- 
tention of the legislature clearly is to apply 
the ])rovisiqns a])plical)le to the raiyoti hold- 
ings to the homesteads under^ the conditions 
specified in Sbc. 182, wdiich certainly means 
much more than mere application of the ordi- 
nary , provisions of the Bengal Tenancy Act. 

A homestead is yet a Jiomestead tbougli held 
as ai part of an agricultural holding. Once 
wo accept the proposition that tlie section is 
enacted i^or the })rotection of a raiyot^ the con- 
clusion seems to be inevitable that the section 
is applicable to all homesteads whetlier held 
singly or as a part of other agricultural lands 
jirovided other conditions postulated by the 
section are satisfied. That a liberal and 
V(M’V wide interpietation of the section is • 
desirable is also su)>ported by case-law on the 
section *( Fide 50 I. C. 8). 

Of course, it may *1 k) said that such an in- 
terpretation of sec. 182 would result in great 
anomalies; if tlie temporary tenant of a 
homestead acquires occiqiancy right by virtue 
of tJiis section', it may so happen that such 
tenant w^ould acquire thcrebv greater rights 
than those of his superior landlord; if the 
section is given effect to even when the homes- 
tead is held with arable lands, then the raiyot 
may acquire occupancy^ right with regatrd to 
the homestead only, though he may be ejected 
from the agricultural portion of the tenancy, 
and* in tliat case difficulties will arise regard- 
ing apportionment of rents. Their Lordships 
of the Calcutta High Court were also conscious 
of some of the abave difficulties in 19 C. W. N. 
914 w^hich w'as a case of pure homestead only, 
but, for all that, they did not fail to give effect 
to the section. The rights mentioned in the 
section are special rights given to the raiyot 
by a special provision for special reasons. So .| 
it is useless to cry over the fact that they arc 
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not always logical. Wlicii \vc find that the 
provisions were made for the protection of the 
raiyot, that the status js given by law and not 
by act of parties, then we can be «asily recon- 
ciled i(v^tl;e results however anomalous they 
may seeni to be. • ^ 

Jn»ititcTpreting the section E'ai Swrendra 
Chandra yciiT.hahadur has coinmented on those 
rulings which hold that the section is appli- 
cable even when tlic raiyot holds Ws raiyoti 
''holding *nnd his homestead tenancy under 
different landlords. According to the above 
authority, the words “landlord’' and 
“ raiyot ’’ are relative terms, and therelore 
when the section juovidies “ where a raiyot 
Jiolds his homestead," it means, " where a 
raiyot liolds his homestead under the landlord 
whose rmyot he is.'" According*to him the 
section shoulfl be made a])pli(!feble only in 
those cases ^vherc the rnryoii liolding and the 
homestead arc held under the same landlord. 
With all respect to that great anthorify, it is 
siibmili(‘ I that there is no reason why we 
sliould alter tlui plain meaning of tlie section 
by introdiieing into it extraneous Words which 
a]*e warranted neither bv the recognised prin- 
ciple for interpretation of a statute nor by the 
purpose of the section. 

{Concluded.) 


PEESKNTATION OF DEEDS FOB 
JlEGIS^rUATlON BY MINORS. 

By Sauada (%ahan OngsE. 

The points which T propose to discuss are, 
firsthj, whether a dx^cumeut presented by a 
minor claimant is a valid presentation under 
the Registration Act, and secondly, whether an 
application Linder sec. 73 of tlie Registration 
Act can be presented by him for, registration. 

In order to fully appreciate the import- 
ance of these two points, I shall 'strictly con- 
fine myself to the * Registration Act which 
alone should be our guide. In the Registra- 
tion Acts (Act* 111 of 1877, and Act Xyi of 
1908) the word “ minor ’’ means a person who 
according to the personal law to which he is 
subject has not attained majority. 

When the definition of the word minor al- 
ready apyiears in Act IX of 1875 — The Indian 
Majority Act—wdiat Reason could there be for 
giving gv new definition in the Eegiistiration 
Acts passed subsequently in the year 1877 ’f 
the legislature had not intended to put a new 


constructiDii upon the word minor for regis- 
tration purposes? The Government of In- 
dia (Home Department) by its notifica- 
tion numbered 535, dated IGth April 

1897, declared that for tlio jiurposes of 
the Registration Act all persons domi- 

ciled ill ^ India being British subjects of 
whatever race or religion are to be considered 
minors until they have reached the full age 
of 18 years. So the position created by the 
above dclinition was qualified by the above 
notification of J897. In other Acts such as 
the Brohatc and Administration Act— Act V 
of 1881 — wc find tluit the definition of minor is 
made to cfepiuid on the Indian Majority Act. 
But ulien Iho Registration A(‘t w’as re-cwist in 
the year 1908, tlie amending form of the above 
notification was not, how'ever, acccjited. The 
wwd nimoy w'as defined independently of Act 
IX of 1875 or of the above notification of 1897 
and the definition ap]>ears in its original form 
showing thereby that the lepislatnre did not in- 
tend to follow the notification. Then llie infer- 
ence is iiresistible that for registration pur- 
poses a. minor is as contemplated by the Re- 
gistration Act — Act XVI of 1908 which is a 
special Code complete in itself (Vide 18 Mad. 
p. 90). Moreover each Abt is. to follow its 
own definjiiion otherwise there Would be no 
justification for adding definitions in an Act 
(Vide 4 Cal. p. 6G5). 

Now according to the personal law of the 
Hindus and the, Mahoiuedans, a minor attains 
majority on liis completion of the fifteenth 
and sixteenth years respectively (Vide Tre- 
velyan on ]\linors, p. D. Therefore for regis- 
tration juirposes a Hindu or a Mahomedan 
attains majority on the completion of the 
fifteenth* and sixteenth 'vears resi>ectively 
(Vide Rustomji’s Registration Act, p. 21). 

In sec. 32 dof the Registration Act it is ex- 
haustively stated by whom a document can be 
presented for registration. The section states 
thau a document can be presented for regis- 
tration by some person (a) executing or 
claiming^ under the salne or (h) by the repre- 
sentative or assign of such person or (c) by the 
agent of such person, representative or assign 
duly appointed b^ an authenticated power of 
attorney. It is now necessary to know the 
meaning of the word " person ” so that it 
might be ascertained what kind or class of 
persons is contemplated by the Registration 
Act. The word in its wider signification in- 
cludes any human being even a juristic per- 
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son {Vide Holland's Jurispmdence). But tins 
need not trouble us as being foreign to 
our present purpose. In the definition of the 
word “ minor ” as given in the Registration 
Act we see that a minor means a person. 
Therefore the word person includes a minor. 
Therefore a minor executant qt a minor 
claimant can present a document for registra- 
tion under sec. 32 of the Registjration Act, 
Act XVI of 1008. Also in cl. (b) of sec. 32, 
the word representative occurs whicli includes 
a guardian dither of a minor executant or 
claimant. The use of tlie word “ or in 
“or by the representative or . assign “ is 
rather significant and contemplates two dis- 
tinct cases. The cl. (a) of sec. 32 is quite 
general in its use ; no limitation has been put 
upon the wwd “person” which may mean 
either a major or a minor. IHicrtfore a major 
executant or a major claimant can present a 
document for registration. Also a minor exe- 
cutant or a minor claimant can present a docu- 
ment for registration. But of those minors 
who have their guardians already appointed 
they may under cl. (b) of sec. 92 present docu- 
ment for registration either themserves or 
through their guardians. This is what I 
understand by the use of tlio word “ or ” be- 
fore cl, (b) of sec. 32, • 

There is no denying of the fact that a minor 
can be a recipient under an instrument of gift 
(Vide sec. 127 of Transfer of Poperty Act) or 
will. Pie can also be* a mortgagee. 
That being so it requires no fmiiher 
Authority nor any elaborate reasoning to 
support the contention that the word person as 
used in sec. 32 includes a minor. But sec. 
35 of the said Act lays down that registration 
shall be refused ii the executant api^ears to be 
minor, etc. In Act XX of 1871 , we do not 
find this clause. Sec. 35 does not say 
that when the executant is a minor, etc., the 
document cannot be presented by him, neither 
is there any restriction on the part of the re- 
gistering officer to acc^it it for the purpose of 
registration. But secs. 20, 21, 23 and 26 of 
the Registration Act (Act XVI of 1908) lay 
down that in cases of non-^mpliance with the 
provisions of those sections the document shall 
not even be atccepted for registration. This 
difference in wording in secs. 35 and 20, 21. 
23 and 26 is very significant. There- 
fore it comes \o this that a presentation of a 
(iocjiment can be nsade bv a minor under sec. 
I® of the said Act and the document can be 
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accei)ted by the registering officer but if the 
executant appears to be minor, etc., the re- 
gistering officer shall refuse registration 
( Vidfi Baherjee — ^Registration Act, p. 293). 
Moreover as the registering officer ds not a 
Court, its duties in the main beirg adminis- 
trative (Vide 15 I. C. p. 652 P. B.), the'act of 
presentation is merely a physical act of hand- 
ing over the document for registration (Vide 
Rustomji’s Registration Act, ]). 163) It cap 
therefore be done by those who are physically 
capable of doing so. This is also clear if we 
turn to sec. 36 of the Registration Act which 
Jays down: “If any person presenting any 
document for registration or claiming under 
any document which is capable of being so 

presented ” Here in case of a 

claimant it is said that if the docflment is 
capable of beTng presented, it can be presen- 
ted by such claimant. Whether tlie claimant 
has any such^ capacity to present the docu- 
ment for the purpose of registration is not at 
all mentioned. In secs. 40 and 41 in cases of 
will and authority to adopt, the testator him- 
self or after liis death, any person claiming as 
executor or otherwise under a will or the donor 
himself or after his death, the donee of any 
authority to adopt or the adoptive son may pre- 
sent to any Registrar or Sub-Registrar for re- 
gistration. In these tw^o sections no mention 
has been made of any agent or .representative. 
Would it not be fair to suppose that the legis- 
lature dfid contemplate a distinction between 
a minor executant arid a minor claimant? 
Thus it is clear that no legal disability can be 
ascribed to the act of presentation by any 
person in the absence of any provision of law. 
That is, presentation can be made by all ex- 
cept tliose to whom that right is specifically 
denied by the legislature. I have shown that 
sec. 32 imposes no bar to minors as such to 
invite the Registering officer to initiate regis- 
tration of documents presented, by them. But 
sec. 35 seems to exclude the executants who 
appear to be minors, etc. Therefore the pro- 
bable inference would be that the legislature 
gives sanction to minor claimants to present 
documents for registration (Vide 33 I. C. p. 
33). When A and B both can present docu- 
ments for registration which is expressly re- 
fused in case of A, the intention of the legis- 
lature must necessarfly be ♦that registration 
shall not be refused in case of B provided other 
requirements of the Registration Act have 
been complied wSth. From a negative vre 
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may come to an affirmative rule. Even if the 
registering officer registers a document in 
contravention of sec., 35 or other simi- 
lar provisipns it ^vould • not necessarily be 
null and void. Such errors or defects * are 
“ defects hi procedure ” (Vide 24 W. R. 7^ 
P. C.iP, Trieiaw nowhere lays down that re- 
gistration of a document, execution of which is 
admitted by a minor, is ivso facto void as 
^ gainst spch minor or void^for want (df juris- 
diction on the part of the registering officer 
(Vide 21 Cal. p. 872). If that be the inten- 
tion of law with regard to minor executants 
foj* which the sectipil is express we can easily 
guess the meaning of the intentional silence 
of the legislature with regard to minor 
claimants. Therefore when a minor execu- 
tant or a*min(jr claimant presents’ a document 
for registration, there is nothing in the Re- 
gistration Act to oust the jurisdiction of the 
registering officer to accept it for the purpose 
of registration. ’ 

(To be continued.) 


LONDON NOTES. 

(From our Correspondent.) 

Jan. 15th, 1925. — The Hilary Sittings of 
the Privy Council will commence on the 20th 
January 1925 and the list contains one 
Australian, four Canadian and two Crown 
Colony Appeals, the latter being from the 
Straits Settlements. • 

The Indian list is a long one cohtaining 24 
appeals, five from Madras and three each from 
Bombay, Lahore, Bengal, Patn^ and Allaha- 
bad. two from Central Provinces and one each 
from the Punjab and Lower Burma. There 
are only three Indian Appeals in which judg- 
ment was not delivered during the*past term. 

An interesting case was recently decided by 
the Privy Council on^ appeal from* Egypt, in 
Bartlett & Bartlett. Ai tlestaltor, a Maho- 
medan British ^abject, domiciled in Egypt, 
died in 1918 leaving his mother him survi^ying. 
She died in 1919 leaving two sons who were 
the Defendants in the action. The testator 
prior to his death made a Will in which he ai> 
pointed his brothers his executors andi left his 
property to his widow and children. The 
Plaintiffs in the. action were his surviving 
children ^and they claimed that only the bene- 
ficiaries named in ih^ Will were entitled to 
the testator’s estate and sought a declaration 


that the Appellants had no beneficiary in- 
terest. The Appellants counter-claimed that 
by the ]\Iosleni law of inheritance the mother 
of the deceased testator who survived him was 
entitled to l/6th of the estate in spite of any 
testamentary disposition. They maintained ^ 
that the tt\^tator could not dispose by his Will 
of his mother’s heritable share and that pro 
tanto the Will was inoperative. The Egyptian 
Courts were ot opinion that a British subject who 
would otherwise be bound by Moslem law can 
at his uptjon invest himself with a wider dis- 
posing power than the Moslem law gives him 
by making a Will in conformity with tlie Wills 
Act, 1837, blit the Privy (!ouncil decided that 
the provisions of the Egyptian Mixed Civil 
Code provided that the law applicable should 
be the principles of English law as far as 
the cncumstanccs admit” with a proviso in 
the nature of an exception similar to the rules 
established in British India that Moslems and 
Hindus shall enjoy and be bound by the law 
of their communities in matters such as the 
present. They held accordingly that the 
mother’s rigid was preserved and placed beyond 
the reach of tlie iestamentary disposition 
which her son purported to make. 

Jaa. 2'2ud. — The Privy Council commenced 
their sittings on .January 20th and the follow- 
ing members were present : — Lohd Shaw 
(» p Duki-’hrmlrnr, President, Lord Carson, 
Lord PriANKSBuwiii, Str John Euge and Mr. 
Ameer Aij. 

An iip|)lication was made by Messrs* 
DeGruiithcr, K. C. .and Hymn for special leave 
to appeal from a decree of the Oudh Court in 
Md. Sher Khnn v. Mt. Kamalunnissa. The 
value of tlni siii)ject-ini)tter was over E’s. 10,000 
but the Aj)pc)iate Court confirmed the deci- 
sion of tlie trial Cloiirt on the firoimd that there 
was no question of law of general importance 
involved. 

The applicant contended that the decisions 
turned 9 n tlie coifti^iction of a document 
which involved an important question of 
Mahomeilan law and that inasmuch as the 
lvalue of the subjeqt-matter of the suit satis- 
fied the provisions there was an appeal as of 
right wliether the question of law was or was 
not of general importance. Leave was refused. 


Jan. 20th and 22nd. — The first appeal to 
be heard was Adappa v. GAindappa (Bombay), 
The claim was for possession of certain iin- 
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moveable property and arrears of rent under 
the terms of a rent note and possession was 
also claimed under a mortgage. The defence 
which had been negatived by the Indian 
Courts was that the rent note was the conse- 
quence of the mortgage and that the mortgage 
v/as fictitious and without consideration. 

Mr, Kenworthy Broum for the Appellants. 

Sir G, Lowndes^ K, G. and Mr. E. B. 
Bailees for the Kespondents. 

The argument for the Appellants has not yet 
concluded. 

G. D. M. 


(HorreBponbence. 


RESISTANCE OF EXECUTION AND A PLEA 
FOR EXTENSION OF COUIirS SUM- 
MARY POWER TG PUNISH< CON- 
TEMPT. 


To 

The Editor, Calcutta W'eekly Notes." 

Sir, 

Resistance to execution of decrees of Civil 
Courts is a matter of not infrequent occurrence 
in the muffasil and, in certain parts of Bengal, 
it is a positive scandal. Instances not un- 
known of serious criminal cases arising out of 
resistance to seizure of moveables or delivery of 
possession in execution The fact that nc^ im- 
mediate risk of punishment is incurred by such 
resistance, as the Court concerned cannot take cog- 
nisance of the offence, seems, to a certain extent, 
to encourage the idea of such resistance m a 
defeated litigant, who naturally desires to put on 
execution as long as possible. The Code of Civil 
Procedure, no doubt, gives him all possible oppor- 
tunities of delaying execution, if he is so irichncd, 
but the worst of all manoeuvres is to take the 
law into his own hands. Tt is not only produc- 
tive of the law's proverbial delay, so much re- 
gretted in these days of expedition and economy, 
but is also a serious handicap in the administra- 
tion of justice. The present procedure is to draw 
up a formal complainc in writing under s®® . 
or 476, Criminal Procedure Code, and tend it o 
a Magistrate for trial But those wh® are in-, 
timately connected with the 
in this respect, will perh«)'» agree that 
dure does not always satisfactorily jnect the 
exieenoies of the situation. Instoces have been 
fouK obstruction to Court officers more than 
once in co^se df the samw execution proceed- 
insr. How often can a Court of law “ake com- 
plaints in writing against » . mSe 

How long are its hands to 
criminal force in securing to » f 

mate fruits of h decree in h’s favour? What 
consalation would it,be to a litigant 
“ Hare is a solemn .declaration of your victory in 
the litigation, but nothing can be done to put 

" ' i!^ 


you in enjoyment of it against your fighting ad- 
versary 

Inspite of the provisions of secs. 195 and 476, 
Criminal Procedure Code, a civil Court can, under 
sec. 4S0 of the same Code, take cognisance of cer- 
tain offences affecting adminis.tration of justice and 
p?>mish the offender when the offence ir committed 
in the view or the presence of sucji Court. It is 
unfortunate that, sec 183 ancT 186, Indian Penal 
Code, which de£^l w'ith contempt of lawful autho- 
rity of public servants and cover cases of obstruc- 
tion to execution ot decrees, are not i.ientionec?^ 
in sec. 480, Criminal Procedure Code, nor can such 
obstruction be brought under the wording of sec. 
188, Indian Penal Code. The offences mentioned 
in secs. 183 and 186, Indian Penal Code, evidently 
affect the adminislratii-n of justice, which includes 
not only adjudication of the rights of contending 
litigants but also securing to them the fruits of 
that adjudication. Resistance to seizure of pro- 
perty or obstructi6n delivery of posJiesBion in 
execution would no less paralyse the work of the 
Court than the refusal of a peTson to produce a 
dpeument (sec. 175, Indian Penal Code) or to take 
oath (s3C. 178) or to answer a question (sex;. 179) 
or to sign a statement (see 180) when so requiN 
ed by a lawful authority. Sec. 480, Criminal Pro- 
cedure Code, empowers a ciyil Court to punish the 
latter offen'ces but not the former 

It is true, sec. 4b0 comes into operation only 
when the offence in committed in the view’ or the 
presence of the Court Perhaps the view of 
muffasil Courts is not long enough to cover the 
acts of their own officers sent out to execute 
their own orders, not to speak of their presence 
in places where their officers are engaged in their 
official duties No interruption is a contempt of 
their lawful authority which is not offered 
facie curiof, under their very nose However a 
slight amendment of se®. 480 so as to extend its 
operation to‘ offences under secs 183 and 186, 
Indian Penal Code, is expected to afford a con- 
siderable check to defiance of civil processes bv 
defeated litigants and others, but for w’hich the 
Civil Court's power of execution would, in certain 
cases, seem to me entirely ineffective. The 
power of detaining the obstructor in civil prison 
at the instance and cost of the decree -holder or 
the auction-purchaser, given to civil Courts by 
sec.^ 74 of the Civil Procedure Code, appears to 
D© illusory, for the person® who can resist seizure 
of his property under orders of Court can equally 
resist a warrant of civil arrest an^ drive the Court 
to make a complaint to a Magistrate under sec. 
195 or 476, Criminal Procedure Code, and defeat 
or at least delay execution of the decree. 

As the question strikes at the root of the autho- 
rity and efficiency oS civil Courts, it deserves the 
attention of the Legislature in any scheme of re- 
vision of the law that the shortly expected re- 
port of the Civil JusticetComi^ittee may neces- 
sitate. 

ft 

Yours truly, 

, . Dwubnbsa Nath Pai, 

'Mnnnf. 
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The Magna Carta, Art. 39, if guarantees trial 
by jury anl personal liberty. 

Mr, \\ alteroClai'k of iialeif{li C.) contri- 
butes a very interesting article in the ylmcrtcaw 
Law Review on the Ma^^na Carta and Trial by 
Jury. The learned writer referring to .the rfe- 
sult of researches, made by the historical study 
of English law during the present and 
the latter part of the last century^ both in 
England and America, shows that the views 
of Coke and Blackstone that jury trial was 
granted or guaranteed by the Magna Carta 
is without any foundation. We shall briefly 
quote the authorities on which he relies. It 
will appear from these quotations that the 
claim that an Englishman usually tiuts forward 
that his right to be tried by a ]ury of his own 
countrymen is guaranteed by the Magna Carta 
has no foundation in fifct. The Magna Carta 
in this respect conferred no rights on the 
Englishmen at large but only a special privi- 
lege to the Barons and Bishops for trial by 
their peers. However, the one thing that the 
Magna Carta guaranteed and for rvhich it is 
rightly recognised as the greatest Charter of 
Liberty known to history , and flf which the 
English people may feel justly proud, is that 
the Charter for the first time formulated the 
legal and constitutional doctrine that there 
ahii.ll be no V condemnation withOTt tnaJ. 
The personal liberty of the citizen in ak con- 
stitutional countries may be said to rest on 
this “ role of law.” It grieves us, therefore, 
very much to find Englishmen at the 
hAlm of affairs in India violating this doctrine. 
We are sure the following extracts from the 
Mticle will be found «in6tructive and interest- 

injf • 

IfoKeduiie on Magdk Carta, p. 
of ^ tradiiaoiial rdalion of Magna Car 



by jury says: “One persistent error, universaJly 
adopLed lor many centuries, and even now hard 
to dispel, is that the Ureat Charter granted or 
guaranteed trial by jury. This belief, however, 
which has endured so long and played so pro- 
minent a pact in political theory, is now held by all 
competent authorities to be entirely unfounded. 

The barons in their combination against King 
John were not only anxious to protect themselves 
against the arbitrary power of the king, but to 
fence off and prohibit the jnnsdictioii ot the com- 
mon law Cohrts of the* kingdom as to themselves, 
and hence arose the much niibuiidei stood expres- 
sion in Magna Carta that they should be tried 
solely by the judgment (not a jury) of their peers. 
The king’s judges were appointed and lemovuble 
by him at wul. They were not the peers (i.e., 
the equals) of the barons and they wished to 
guarantee, therefore, that when the king assum- 
ed any cause of complaint against them they 
should be tried not by judges appointed by the 
king, but should be investigated and judgment 
rendered by their own associates aikd they should 
be rfnder th(‘' jurisdiction of judicium parium, that 
is, they were entitled to demand the judgment 
of their peers. 

Magna Carta was a contract between King Johri 
and thirteen bargns and twelve bishops made at 
Runnyincde, three miles below Windsor Castle 
on the Thaiiu'S, on Friday, the 19th June 1215. 
The object of this contract was to restrict the 
power of King John and for the protection of the 
feudal privileges of the bishops and barons wha 
had been pillaged and oppressed by the kingi 
through lys judges who were appointed and re- 
movable at will by him, and who, jjf course, did 
his bidding without scruple 

The language* of Chap 39 of Magna Carta, which, - 
like all legal instruments of that day and for hun- 
dreds of years later, was written in Latin, is as 
• follows: “Nullus liber homo capiatur, vel im- 
prisonetur, aut disseisiatur, aut utlagetur, auti 
exuletur,* aut aliquo mitde destruatur, nee super 
eum ibimus, nec super eum mittemus, nisi per 
legale judicium parium suorum vel per legem 
terrae.” It has been translated as follows: '*No 
freeman shall be arrested, or aetained in prison, 
or deprived of his freehold, or outlawed, or bani- 
shed, or in any way molested ; and we will not 
set forth against him. nor send against him, unless 
by the lawful judgment of his peers and by the 
law of the land.** 

“It has been usual to read it as containing a 
guarantee of trial by jury to all England ; as ab- 
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fcoiutely prohibiting arbitrary commitment; and 
as unueriaamg soieiunLy to dispense to all and 
sundry equal and exact justice, full, free and 
speeay, I'ne traditional interpretation has thus 
made it, in the widest terms, a promise of law 
and libcTt|, and good govermiieiit to every one. 
A careful 'analysis of the words of the clause, 
read in connection with its historical genesis, sug- 
gests the need for iriudihcatioii of tliis view, it 
was in accord with the practical genius of this 
great document that it should direct its energies, 
not to the enunciation of vague platitudes and 
v/ell-sounding generalities, but to the reform ol 
a specilic and oieaily dohnccl group of abuses 
Its main object was to prohibit John from resort- 
ing to what is sometimes whimsically known in 
Scotland as * Jeddart justice.’ It forjjade him for 
the future to place execution before judgment 
Second, it required ‘ per j'wdtciam itarium^ i,r , 
that the judgment must be rendered by one’s 
peers. This was a stipulation that while the king 
might dispense justice to the common people 
through his judges, as to proceedings against the 
barons, the judgment should be rendered only 
by their peers. The king’s judges were not peers 
of the barons and therefore this much-misunder- 
ftood stipulation was a contract for their protec- 
tion that they should be tried, both civilly and 
criminally, by their peers and not by the' king’s 
judges. A fragment of this provision still remains 
m the English law by which peers of the realm 
are tried in certain cases on the criminal side of 
the docket by they House of Lords. Therefore, 
instead qf being, as so often construed, a guarantee 
fqr a trial by jury, it was a stipulation few the 
i^pecial privilege that in matters affecting the 
barons they were to be tried by men of their 
own order. It was a stipulation for a special pri- 
vilege and not a guarantee of equality. Another 
distance of this stipulation was that for centurie.s 
ander John's Charter, the 10th April 1201, in all 
actions against Jews, they we're entitled to * 
iiktm parium * by Jews, and by later statutes a 
foreign merchant was entitled to a jury, half of 
i^pm should be alien to his own country— de mrdi- 
dfcfo Ufufuae. In the case of a proceeding against 
a Wehhmap, he Was entitled to a tfiol nien 
drwnk equally from both sides of the boqndary 
line between Wales and England^' 

The third provision, that the trial should be 
jjfier terrae, i.e., by the law of the land,” 
cicani not as is now generally understood, but 
Wmeant trial by battle or rrdeal qt compurgators. 
Ho other method of trial was known. This stipu- 
lation of Magna Carta ^'promised that** ao plea, 
4yil or criminal, could henceforth be decided 
against any freeman until he had failed to claim 
or had waived hip right to a. trial by one of those 
nethods. 

The scope of the protection afforded, that be 
should not be taken nor im^msoned, did not mean 
literally that he could not bo provisionally arrest- 
ed and detained hut merely that he was entitled 
to a trial before * condemnation. 

' The barons intended to prevent the arbitrary 


firrests to which they had been subjected by an 
arbitrary king. The words that the king “ will not 
•set forth nor send against him” were also clearly 
jutended for tlie purpose, ol preventing attacks by 
lorces in ayms againft me.ii unjudged and uu- 
condsmned. 

The main cause of tlie misconstruction of this 
sjOcTioii is the use of the words Mo fre’imau should 
fcfC molested in ways above made illegal.” But 
iL is very clear from a history of the times and 
irom the conditions of society that the word 
“ freeiiicyi, ’ which is the translation given to the 
term liber homo, applied only to owners ofU knight^^ 
fee. It included in the protection neither the 
property, nor the persons of villeins or those hold- 
ing iHitVee lands. The whole subject is so fully 
discussed in McKechiiie on Magna ^ Carta, pp. 
43a— 430, and in other treatises upon th*e history of 
tae early English law, that it is not necessary to 
say more. 

In the most recent and one of the most valuable 
works ou the common law, Huklpworth’s History 
of the English Law, vol. 1, p. 60, it is i-aid: “ ll, 
is also clear that the words Jwlicium yariam do 
not refer to trial by jury. A trial by royal judge 
and a‘ body of recognitors who found the facts 
was exactly what the barons did not want. What 
thefy did want wa& firstly a tribunal of the old 
type in which all the Hiitors were judges both of 
law and fact, and, secondly, a tribunal in which 
i^hey would not be judged by their inferiors. Som('. 
of them did not consider that the royal judges, 
and none of them would have considered that the 
body of recognitors, w^ere their pe'ers It is in 
this respect that the thirty-ninth .section of Magna 
Carta is reactionary.” Holdsworth further says 
that the words by the law of the land” referred 
only to the previous mode of trial bv battle, or- 
deal or compurgation ; that is, the barons were 
seeking for a trial for themselves bv their peers, 
that is, by other barons : and, on p. 84 
of the same volume, he says: “’There is no his- 
torical justification for the indentiheation of trial 
by iurv with the judgment of fbeir peers.” In- 
deed, Lesser says, quoting Maclachlan Eng O^c., 
326, that “ until about ^e reign of Henry Vf 
^1442-1461) trial bv jury to all intjcnte and purposes 
fas a trial by witnesses,” 

PRESENTATION OP DEEDS POB 
REGISTRATION BY MINORS 
Br Pashupati Nath CnAKBAVAMi. m.a., b.l. 

V ^ ’ 

(Continued from p. Ixxxvii.) 

Acceptance does not meain that the docu- 
ment so accepted ‘shall as a matter of course 
be registered. The registering officer can 
accept a document under certain sections of 
the ^ Act and when hrf is satisfied that other 
provisions of the Act haji^e been coni|Jlied with 
he must register it. Although he bas.accept- 
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-ed the docunrient he can refuse registration 
when requirements of the Act have not been 
fulfilled. But the case would he different 
when tlie document ft presented ^ior registra- 
tion by tfn una-uthorisea person.* I'ier^ the 
registering officer Jias no jurisdiciion to accept 
it betaus^ Ijje power of jurisdiction of the I’o- 
gi'Stering offiter oomes into ph^y only when tie 
is invoked l)y some i)erson having a direct rela- 
tion to the deed. It is for these persons to 
•considef whether they wiU or will not give to 
the deed the efficacy by registration. The re- 
gistering officer could not be held to exercise 
the jurisdiction conferred on liim if hearing of 
‘the execution of the deed he got possession of 
It and registered it and the same objection ay>- 
plies to his j)roceedings at the instigation of a 
third party who might be a busy body (vide 5 
(', W. N. p.*177, P. (’.). Tims we see that in 
<*ase of presentation by an unauthorised per- 
son, the registering officer has no jurisdiction 
at all, but in case of a minor execijtant or a 
minor claimant having a direct relation to the 
deed the registering officer cannot be said to 
have no jurisdiction to accept it (i^ee however 
sec. 23A of the llegistration Act — Act XV of 
19 J 7 — Irregular presentation validated by re- 
gistration). It then might be argued that a 
lunatic or an idiot can also present a docu- 
ment for the purpose of registration. Is there 
any bar in tlie Registration Act that they can- 
not do so^ But would that be physically pow- 
jjjibte for them to present a docimient in the 
j)roper office within the prof)er time and also 
to proper officer? Tften again,,, can a lunatic 
or idiot be said to have any discretion or judg- 
luerit that can be found in minor? If an 
idiot or lunatic can be said to have discretion 
<M- lucidity are they any longer idiot or lunatic? 

But the consideration of our case has been 
iiiide difficult by the explanatory notes append- 
ed by the Inspector-General of Registration 
under sec. 82 of the Registration Manual, 1918, 
Part I, which is described as the Indian Eegis,- 
tralion Act-Act XVI of 1908 wj^h annota- 
tione of sections . By that annotation the 
^ Inspector-General means to say that as the 
minor belongs to the category of a lunatic or 
idiot and as a lunatic or idiot cannot present \ 
document for the purj^Se of registration, the 
minor claimant also will not be eligible for 
doing the same thing. But where is the bar 
to a lunatic oi an iSiot presenting a document 
for tlie purpose of registration ? Their cases 
tnuA not be prejudiced by extraneous considera- 


xci 

tion, /.c., by importing into the Registration 
x\ct principles of other laws. 

Because* the vvord minor occurs in the 
same sentence which contains tlio words lima- 
tJC and idiol, it cannot be said that they all 
are oi one. and the same iy])e for all purjKises 
and at all times. Wdiat is there to suggest that 
tlu* disabiJily or tlie ('a|»aeity of a- minor is'on a- 
line iMtli tliat of an idiot or liuialie. 
II it be conceded for the sake of argu- 
ment that the disability of a minor for 
some [lurposes fulls in a line with that 
of an idiot or Juriatie, it cannot be said 
that the cajiacity of a minor i^ also on tho 
same line? It would be a great insult to our 
imagination if we want to link the minor in 
the same cham with an idiot or lunatic. 
Under the (Riardians and Wards Act (Act VllI 
of 1890) when a minor (^n form an intelligent 
preference* as to wlffi shoidd be his guardian, 
the (’ourt may give effect to his wish \vide sec. 
17 (-iOj. A minor may be appointed a. guar- 
dian of his minor wife or other minor mem- 
bers hen he is the managing inernber of the 
family — mark the word “ managing.” A 
minor may be apjxiinted an exeiuitor of a Will 
while a lunatic or idiot cannot (vide Majinn- 
dar's Hindu Wills Act). A minor can sue or 
be sued in a Uriniinal (!ourt. In England a 
di.^tinction is being made between an infant 
and a minor and a minor can act in Admiralty 
Divorce or Probate (’ases. In the case of an 
infant a guardian is assigned by tlie Court 
but a minor nmy elect bis own guardian ividc 
Hals., Vol. 17, p. 500). Idiots and lunatics 
under the Hindu law are regarded as disquali- 
fied persons and are incapable of inheriting or 
holding any property or estate (vide Bhatta- 
charyyee's Hindu IjSw, p. 849, 2nd Edition). 
Under fhe Piesidency Kmall Cause Court Act 
(Act XV of 1882) a minor c^an act {Ptde sec. 

82). It lufs been held in England that 

tliere are several acts which can be done 

only by infants and not by their guar- 

diaiis Simpson on Infants, p. 84, 

Parew^?il on Powerft.^rd Pidition, p. 133, In re 
S. S. B. (1900) 1 Ch. 712]. Frcrm the aWve 
it is clear that disability of a minor cannot be 
deduced as a gorjeral principle. Tnspite of his 
having disability under certain cit’cublBtances, 
a minor has got some capacity. 

It is now necessaiy to aay sorn'e- W<^ds with 
regard to the cxiilanation Triapec- 

t-or-General of Registration.* In order that 
the explanation given bf him may be binding it 
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must find a place in the body of rules which 
are required to be made by him under sec. 69 
of the Begistration Act. Before Un rule made 
by the Inspector-General acquires the force of 
Jaw, it must be submitted to the local Govern- 
ment for ite approval and the necessary sanc- 
tion having been obtained it must be published 
in the Official Gazette (vide sec. 69; 36 1. C. 
p. 718). The said rule must also be consist- 
ent with the Act (vide sec. 69; 16 W. R. 
p. 18i2). The Inspector-General in his anno- 
tations confesses that the case of a minor 
claimant is neither contemplated nor sanction- 
ed by the Registration Act. That being so, 
can it be maintained for a moment, that tlie 
annotations he had appended under sec. 32 are 
consistent with the Registration Act? When 
it is neither contemplated nor sanctioned can 
he contemplate and sanction on behalf of the 
legislature and create a L&w which is quite 
foreign to the Act itself? Even the Judicial 
Committee refuses to legislate in the name of 
interpretation and highly condemns the prac- 
tice of engrafting new law under the guise of 
inteipreitation of existing law. The Rt. 
Hon’ble Montague Smith says in L. R. 1 I. 
Ap. 167: — “ It is impossible that any Court 
can add to the statute that which the legisla- 
ture has not done 1’his Act (meaning 

the Limitation Act) contains no such saving 
and their Ijordships would be legislating and 
not interpreting the statute if they \Nere to 
introduce it.” 

But there is a dictum of Justice Muthusami 
Ayyar which appears in I. L. R. 18 Mad. 109. 
The points for determination in that case were 
whether sec. 7 of the Limitation Act (Act XV 
of 1877) is applicable to the Indian Registra- 
tion Act (Act III of 1877) and whether the 
said Registration Act is a complete-^ code in 
itself and the decision was that the Repstra- 
tion Act being a special Act complete in itself, 
the previsions of sec. 7 of the Limitation Act 
do not apply. Thus we see that the dictum is 
quite uncalled for and was not at all required 
for the decision of that t'ase. The passage 
runs thus:-.-'* Sec. 32 provides that every 
document must be presented for registration 
by some person executing or claiming under 
the instrument or by the representative or 
assign of such person or by the agent of such 
-person. The section does not apparently con- 
template the case of disability and does not 
make a special provision in regard to it and 
thp i^bable inierecce is that when a docU’ 
^ mtot is executed in favour of a minor his logal 


guaidian is taken to represent him for the pur- 
pose of registering it.” Even the learned 
Judge admits then that the section d^s not 
apparently contemplate 'and make special pro- 
vision^for a “minor claimant while the Act does 
so for a minor executant^ The Act is as I 
understand intentionally silent on this , point 
and what the effect of this silence is, I have 
shown before.' Can any Court add to the 
word of the statute and give a new complexion 
to the section? Tl^en there is the latest piv-r 
riouncement by the Bunna Chief Court report- 
ed in 33 J. C. p. 33. That case was decided in 
the year 1916 and it was held that there is no 
bar imposed by the Registration Act to pre 
senting a document for registration by a minor 
claimant. That was the state of law just 
before the legislature had amended the Regis- 
tration Act (Act XV of 1917). In connection 
with the above, the passage in the judgment 
of Justice Mookerjee reported in 24 C. W. N. 
p. 14, qiay be re-called with profit — “ It is a 
well-established principle of construction that 
the legislature is presumed to know not onl> 
the general principles of law but also the con- 
struction which the Courts have put upon 
particular statutes and therefore where a sec- 
tion of an Act wliicli has received a judicial con- 
struction is re-enacted in the same words such 
re-enactmept must be treated as legislative 
recognition of that constniction. ” Since the 
decision of the case reported in 33 I. C. p, 33, 
the Registration Act hae been amended (Act 
XV of 1917) but the legislature has introduced 
no alteration with a view to nullify the effect 
of the decision in question, the conclusion is 
irresistible that the legislature meant to accept 
the correctness of that decision. The legisla- 
ture knows what the law is and lias the power 
to alter the phraseology if it transpires that its 
true intention has not been given effect to in 
judicial decisibn ; the absence of such actions 
on the part of the legislature may well be 
taken to indicate that the Court has rightly as- 
certained its intention specially if in the inter- 
val the ^tafute has been amended in other res- 
pect. ■‘From all I have said above the natural^ 
conclusion would be that a minor claimant can 
make a valid presentation of a document exe- 
cuted in his favour. - This much disposes of 
the first point. 

(To be continued,) 
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Lord Birkenhead on Fusion and Costs. 

In tlie Law Journal of the 24th Januai^ last, 
there is an editorial Dote on Lord Birkenhead’s 
article on “ fusion.” It recommends for the 
consideration of the Bar Council the question 
whether the time is not oome when Basristers 
fihould be permitted to have direct access to the 
lay public, in advising them on matters of law. 
The article points out and indeed, \ery perti- 
nently, that public welfare could not suffer 
thereby. In fact such access would be a dis- 
tinct advantage to the public. Under the 
present state of things, if a lay client desires 
Counsel’s opinion, he has to pay two lawyers' 
fees for it. But if the Barristers are allowed to 
advise direct, hold consultation with the 
client, the advice could be obtained for one fee. 

Now that our High Court has emailed vakils 
and attorneys as advocates it is not reason- 
able that such baiTiers should be maintained. 
It may further be urged that banisters and 
advocates may be allowed to act if they so 
choose to do. This is a* matter which de- 
lerves serious consideration. When in Eng- 
land where jieople are so much more better 
off, this question is receiving attention of the 
profession and the pu*blic for reasons of eco- 
nomy, how all the more needful it is in this 
country to consider the question of reducing the 
exist of litigation. This is all the more so, when 
a barrister of ex-Lord Chancellor Birkenhead’s 
eminence has directed lys attention to 
the matter and instead of condemning tlie idea 
of “ fusion ” he seems to be of opinion that 
within certain liipits, the fusion may be allow- 
ed. His . Lordship has in the issue of the 
Law Journal received last week contributed 
another article on ” Costs ” in which he pleads 


for the establishing of more uniformity in this 
respect in all Couitis than exists at present. He 
is, however, careful in not treading on vested 
interests. But no such obstacle exists with 
regard to the reduction of costs of litigation 
in this couptry and any reform in this direc- 
tion would be greatly apj>reoiaied. Let not 
professional etiquette or tiie vested interests 
of a very limited number stand in the w^ay of 
a much-needed reform in this direction. 

High Court’s revisional powers wider than 
appellate powers. 

We Jiave from time to time pomted out that 
the revisional powers of the High Court arc 
very wide. It is noteworthy that these 
powers are wider in scope than appellate 
powers. The arm of the High Court is long 
enough to reach any kind of wTong done by 
the Courts suliordinate thereto. Apart from 
sec. ^07 of the Government of India Act, sec. 
439 of the Code of Criminal Procedure clothes 
the High Court with sufficient powers of inter- 
ference. As far back as 1894 the question 
arose whether tljp High Court could interfere 
in proceedings pending in the lower Court and 
quash tlicm at any stage (Chandi Pershad v, 
Abdur Rahman, I. L. E. 22 Cal. 131). The 
case was argued before Pethcram, C. J. and 
Beverley, J. and both parties were very strongly 
represented, Mr. Jackson appearing in support 
of the rule and Mr. Pugh on the other side. 
The Petitioner* Chandi Pershad applied to 
the Municipal Commissioners of Monghyr for 
a license for tw^o carriages and six ponies 
V;hicli was granted but his statement was senf 
for verification to tlie •Overseer of the Munici- 
pality w'lib reported that Chandi Pershad had 
eight ponies and one horse. Thereupon the 
Chairman of the Municipality directed the 
proscciilion of Chahdi Pershad for making a' 
false statement regarding the number of 
animals. On the following day Chandi Per- 
shad offered to pay the tax on the other three 
animals hut pleaded that he did not think ha 
was liable to take out a lieense for them* as 
they were old and diseased and unfit for work.^ 
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Prosecution was launched in due course and the 
accused was summoned by the Court. The 
High Court was moved at this stage and Mr. 
Pugh appearing on behalf of the Municipality 
contended that the High Court should not in- 
terfere under its re visional {)Owers to quash the 
^proceedings pending before the Magistrate at 
the stage at which they were and^ before the 
•Magistrate had concluded them and come to 
a finding. The learned Judges quashed the 
proceedings and observed : “ WJien it is brouglit 
to our notice that a person has been subjected 
for over two months to the harassment of an 
illegal prosecution it is our bounden duty to in- 
terfere.” This case has always been regarded 
as the leading case on the subject and has been 
followed by the High . Courts. 


This exceptional jKiwer is exercised by the 
High Court under sec. 439 of tl?e Code of 
Criminal Procedure, wliicli is to be read 
with sec. 436 and sec. 488 of the Code within 
the four corners of which this extraordinary 
power can liardly be brought. The only 
basis therefore is to be found in sec. 439 itself. 
The sections dealing with the powers of a 
Court of Appeal necessarily deal witli those 
orders only from which under the C(xle there 
ia an appeal provided; with leference to siicli 
orders the sections lav down the |x>wers«of a 
Court of Appeal. Ex hypothcsi the revisional 
powers of the High Court are invoked when 
no right of appeal exists and although in some 
cases the High (^oiirt in exevcising tlie |X)wer.s 
conferred on a C/Ourt of Appeal may be able 
to correct an error it does not follow liaying 
regard to the variety of ordei's or proceedings 
which it may be called on to revise or deal witli 
in its Revisional Jurisdiction, that it can, by 
exercising those powers, only redreos a wrong 
or do complete justice. In other words, sec. 
489 does not sav that the High Court shall 
exercise onlv those powers that are conferred 
on a Court of Appeal but on the other hand it 
enacts that among the powers possessed by tlie 
High Court are the powers conferred on an 
‘Appellate Court. Tlie legislature* in enu- 
merating the powers of the Court of Appeal 
had before its mind only a certain class of 
orders and in the very nature of things that 
enumeration cannot be found complete or ex- 
haustive when the Court is called on to deal 
with orders of a different kind, orders not in 
the oontempl^ion of the ledslature when it 
waa defining tbe^pawers of a Court of Appeal. 
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PRESENTATION OP DEEDS FOB 
REGISTRATION BY MINORS. 

By Pashupati Nath Chakra varti, m.a., b.l. 
jiContinued ^rom p. xcii.) 

The second point which I want to deal 
with is v^’hethea' an application made under 
sec. 73 of the Registration Act ^ly a mfnor is 
meaningless by reason of his minority or valid 
and whether his verified application should be 
rejected^* as being Jnvalid without giving him^ 
an op}X)rtunity of^'making a fresh application 
through a jiroper person although the perioil 
of one month provided in the said section has 
in the meantime expired. , 

Sec. 73 of the Registration Act says that in 
cases of denial of execution the Sub-Registrar 
shall refuse registration and record his reasons 
for doing so. The f>arty aggri^yed may with- 
in thirty days of that order apply to the Re- 
gistrar for the puriX)se of registration. The 
application to the Registrar should be in 
\vriting'’and the statements in the application 
must he veribed in manner re(|iured by law 
for the verification of ])lainls. Now" the law 
that requires that a pleading shall be verified 
IS to he found in Or. 6, r. 15 of the Civill Pro- 
cedure Ccxle, which lays down that (1) save 
as otherwise provided by any law for the time 
being in force every jdeadiiig shall be verified 
at the foot bv the party or by one ot the parties 
pleading or by some other person })roved to 
the satisfaction of the Court to be sicquaiutevl 
with the facts of the case ; (2) the person veri- 
fying shall si^ecify by reference to the num- 
bered parajjraphs of the pleading what he 
verifies of his ov\n knowledge and what he 
verifies upon information received and believed 
to l>e true: <3) the verification slmll be signed 
by the per^n making it and shall state the 
date r>n w hich and the nlace at which it was 
signed. Also sec. 4 of the same Code provides 
that (1) in the absence of any provision to the 
contrary nothing in thia^ Code shall be deemed 
to limit or otherwise affect any special or local 
law now in force or any speci|il jurisdiction or 
power conferred or any special form of pro- 
cedure prescribed bv or under any other law 
for the time being in force. The Civil Pro- 
cedure Code does ,not mean to limit or other- 
wiwse affect any special or local law. It would 
not therefore be reasonablte to suppose that the 
legal incidents attaching to ait plaint under the 
Civil Procedure Code must govern a case under 
the Registration Act, a spedal Code eomiilete 
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ia itself. Sec. 73 of the BegistratiofNfiSt sajs 
that an application is to he.yerified. and as 
there is nothing in the Registration Act to 
give information on t^is 'point m the applicant 
is referr^ to Orr. 6 and IS to learn the parti- 
culars there and to know the manner irf which 
verificaiiion is to* be made. There is no m- 
ilicafion ^u^esting the capacity or othervfise 
of the party ny w*liom verification is to be made, 
'rhe rule simply lays down wjiat is to be done 
in cas^ of verification and “that is everything 
’contained in the rule.* The phrase “ m 
manner ” may be taken to mean in imitation 
of. Otherwise* what a claimant, ah executor 
or an adoptive sop under secs. 40 and 41 would 
do for whom no agent or representative is 
provided in the Act in case they' apply under 
secs. 72 and 73? 

If it be the^intention of the Registration Act — 
and I think it is so — that a minor claimant can 
present a document for the purpose of regis- 
tration the Civil Procedure Code cannot limit 
or otherwtise afleet liis c^ipacity to* act as it 
<Joea not limit the power of a minor to act 
under sec. 32 of the Presidency Small Cause 
. ( 'Ourts Act. If we are satisfied that a minor 
, claimant can present a document for the pur- 
pose of registration he can also file an ap- 
plication whicli is merely continuation of the 
proceeding initiated by his act of presenta- 
fion. Prom above it is evident that a. minor 
can file an application under sec. 73 and the 
verification made by him is quite pro])er. 
Even r. 2 of Or. 32, places a discretion upon 
the Court as to what* it should do in case a 
plaint is filed by a minor. The ’rule does not 
lay down that the plaint should be thrown 
off and case dismissed. * 

l^ow under part VI of the Registration Act 
w'c find that the Act contemplates that both 
the Original and Appellate Jurisdiction of the 
Registrar should be exercised under Part XII 
of the Act. Sec. 74 lays down the procedure 
both in matters Original and Appellate. In 
<*ase of this Appella*te Jurisdiction no question' 
of presentation would arise. The Registrar 
would enquire whether the document has been 
executed and whether the requirements of the 
Registration law have been complied with to 
entitle the document to registration {Vide 
Beng. Reg. Man. p. 41 ; 4o Ap. 434 at p. 444). 
Even if the application does not contain veri- 
fication the dpfect is merely an irregularity, 
f.e., ajdefact in procedure which does not take 
away the jurisdiction of the Registrar to con- 


sider the application on its merits. The 
object of verification is clear if we turn 
to sec. 82 of the Registration Act by * 
wliicli a person is made piiniBhable for giving 
a false evidence under sec. 103 of I, P. C.»^ 
from which a minor is not excepted. Even , 
if it be held that a minor claimant is quite in- 
competent to [>resent a document under seo, 32 
on the score of his minority being of imper- . 
feet discretion it is so held for his benefit and 
ultimate good. Tlie very fact that a minor 
does present a document or file an application 
discloses his lat*.k of appreciation of his interest 
which he injures by doing the act liimself. 

If under the circumstances the law denies him 
the remedy without giving him an opiiwrtunitv 
to rectify the mistake, the very object of law 
becomes frustrated' because wiiat was meant 
for his benefit, in effect does him irreparable 
injury, ^^ven the ^hardship created by the 
(iasos of Majibunessa and Jawhhuprosad has 
been met by the amending sec. 23A of the 
Registration Act by which the legislature has 
done away with the above mischief. This 
section lays down that even in cases of impro- 
per registration on a jiresentation bv an un- 
autliorised person, tlie invalidity may be cured 
by presenting the document for re-registration 
by the claimant within four months of the di&- 
cojerv of the mistake that the' document has 
been improi)erly registered. If the legislature 
can cxciis(j iiiiproj>er registration made in 
suance of a ])resentation made by an unautlio- ' 
rised person oil behalf of the claimant it would 
be inconceivable that tlie legislature would not ^ 
give an ofiportunity to a minor claimant who 
only applies for registration. 

In view of the departmental instnictions 
issued by the Inspector-deiieral of Registra- 
tion a great difficnltv might |X)ssibly arise in 
cases of presentation by minor claimants ‘for 
fegistraition * 0 ! documents executed in thfeir 
favour as the registering officers are expected 
to follow the instruction rather than the in- 
tention of tlie law\ I, therefore, beg to invite 
the attention of the legislature to make an 
early Unnonnecment* declaring the eligibility 
of minor claimants to make a valid presenta- 
tion for registration. Or if inspite of what I 
have shown it bfi held that* minors as. a clasa 
are quite incompetent to present documents 
for registration or file an application to the 
Registrar the legislature may enact suitable 
provisions similar to those eontained in sec. 
23 A of the Registration^ Act so that ^n op- 
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portnnity .might be given to minors in caset^ 
of invalid registration or refusal of registration 
both by the Original and Appellate Courts to 
present their documeuts for i^-registration or 
registration as the case may be within a de- 
finite period and in such manner as the legis- 
lature may deem fit and proper so that justice 
may not come in conflict with equity .and good 
conscience. 

The writer has endeavoured to tackle a 
knotty point of the Kegistration Law which 
not unoften arises in the presentation of docu- 
* ments for registration. There is an obvious 
conflict between the view taken by the Burma 
High Court in 33 J. C. p. 33 and that taken 
by the Legal Remembrancer of Bengal, and 
‘ the fact that although an amendment of the 
Act was made since the decision of the Burma 
High Court, the legislature took no step to 
oonWt the view of that High Court leaves it 
in greater doubt than before as to which view 
u nght. 

(Conclud§d.) 


SUGGESTED EXTENSION OF COURT'S 
POWER TO PUiSISil CONTEMPT. 

Xo 

THI EDITOB, C^VLCUTTA Wbekly Notes."' 


With reference to your observations in your 
last isBUQ of 16th February, regi^rding extension 
of powers of Court to punish summarily contempts 
not committed in facia cunce^ I beg to point out 
that the wider question discussed by you was 
not meant to be raised in my letter referred to 
therein. Resistance to execution of decrees of 
Civil Courts by defeated litigants was the only 
act of contumacy regarding which extension of 
Court’s summary powers to punish the obstruc- 
tor was suggested The suggestion, no doubt. 
bre^S in upon the traditional limits of the powers 
of inferior Courts to punish contempts of their 
lawful authority ; but, with all respect for your 
valuable opinion, I beg to say that this particular 
act of contumacy stands on ‘a .somewhat ^ifferoni 
footing, and, from ihe point of view of expedi- 
ency, the suggested enlargement of powers would 
not altogether be unjuRtifiable. As regards the 
apprehended danger of allowing a Court to 
punish an alleged disobedience of its own autho- 
rity, it can be said, that the Legislature has al- 
ready entrusted Courts with such powers in case 
of allied offences under secs. 175, 178. 179, and 
IW, Indian Penal tCode, when committed in facie 
and likely in give equal, if not greater, 
aaaojaiiee. (Sec. 49Q, Cv. P. 0 ). 
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As cases of contempt, my letter had 

absolutely nothmg to do. 

Vours truly, 

Dwubndranath Pal. 

^ Muimf. 

. 'i! -i.. - — 

i^^coNpMics OF Shipping. By ' N. Haji, 
B.A. (Oxon,), ^Bar-at-Law, Taja Bubhaty 
Corporation, Ld.^, Bombay. 

India with her vast coast line once possessed 
a mercantile marine and Indians used to trade* 
with distant countries across the seas. But 
in this lino she did not keep pace with the pro- 
gress made by the Western, people. Naturally 
Indian mercantile marine haS become extinct. 
W ith the awakening of national seif-couscious- 
Tiess which spread over the whole of India since 
the Swadeshi movement, there were attempts 
made in Bengal, Madras and Bdmbay to re^ 
vive Indian-owned shipping. They have not 
met with much success yet. In Jleiigal and 
Madras, the first attempts proved failures. 
But those who are discouraged by failures 
never attain success, in Bombay they are 
manfully combating with difficulties. Mr. 
Haji is the Manager of the Scindia S. N. Co., 
Ld. at Rangoon. His education, know- 
ledge of law and practical experience in the 
shipping line has enabled him to produce a 
work which is quite unique in India. Having 
a practical experience of the difficulties, he is 
able to suggest how they may be overcome. 
But his work is not a political brochure but a 
methodical and scientifiq work which gives one 
an insight into the incidental questions con- 
nected with shipping. The learned author 
has put before tiie public a clear analysis of 
the science of shipping, a careful study of 
which will be highly beneficial to those who 
are interested in the subject. Professor Radha 
Kumnd Mukl],erjee has compiled some histori- 
cal accounts of Indian shipping in the past. 
Mr. Haji's book is a mathematics of the pre- 
iSent. We endorse fully the view of Sir 
Dinsha E. Wacha that the “publication of 
this book at a time when the Ifidian Mercan- 
tile Marine Bill is to be placed on the anvil of 
the Indian Legislative Assembly is mosti 
opportune. “ Every page of the book is full ofi 
useful facts and information and there is no 
doubt they, will not only be of assistance to the 
members when the Bill ^*11 be discuBsed in 
the Indian Legislature but also* to tho^ who 
are interested in the development of Indian 
shipping. 
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Omittvipt of Courts Bill. 

The tlontt mpt of Courts Bill is in many 
respects a misconceived measure*. It owes its 
origin to the decision of the Calcutta High 
Court in The Amrita Bazar Patrika case (17 
C, W. N. 1253), in which it was held that the 
High Court has no power to commit* a* person 
for contempt of a Criminal Court in the 
Mofussil. The High Courts in the Indian 
Presidencies are superior Courts of ‘record and 
their power to punish for contempt of their 
own authority has never been doubted. The 
ofEence of contempt of Court and the power of 
the High Court to punish it are the same in 
such Courts as in the superior Courts in Eng- 
land. The High Court has thus the power of 
summarily punishing for contpipt out of 
Court in relation to any of its juri^ictions. 


In the iponth of May in 1913 a prosecution 
wap started in the Court of the 'Additional Dis- 
trict Magistrate of Barisal against forty-four 
perlsons on charges under sec. 121A. I. P. C. 
Shortly after the institution of the caee a 
series of articles appeared in *the Amrita 
Bazar Patrika which contained comments on 
the aforesaid prosecution and Arhich in the 
o^nion of the Government of Bengal con- 
B^uted serious^ contempt of Court. On the ap- 
plication of the Advocate-General proceedings 
In contempt were taken by the High Court 
gainst the Editor and Manager and the 
Printer and Publisher of ^e Patrika, 

If was contended by the Advocate-General 
tbirt the King*A Bencb Division in England 
can deal with a case of contempt in the course 
of a pjRXjieeding before an inferior Court and 


it followed that the High Court in India had a 
similar fx)wer of dealing with any case of con- 
tempt in the course of a proceeding before an 
inferior Court subject to the High Court in its 
Appellate and Kevisional Jurisdiction and sub- 
ject also to its supervision under the charter. 
A special bench consisting of Jenkins, C. J., 
Stephen and Mookerjee, JJ., held that neither 
the Supreme Court nor the Siidder Dewany 
Adawlat n<jr the Sudsier ^lizainat Adawlat had 
jurisdiction to commit a person for contempt 
of a Crimmal Court in the Mofussil and the 
Calcufia High Court, wliich lias inherited all 
jurisdictions and every power and authority in 
any manner vested in the Supreme Court, the 
Sudder Dewany Adawlat and the Sudder 
Nizaniat Adawlat, has not derived any sucli 
jurisdiction from any of those Courts. 

The jurisdiction to commit for contempt of 
an inferior Court by summary proceeding 
which the King's Bench Division of the High 
Court in England assumed in Jiex v. Davies 
[L. (J906) 1 K. B. 82] , has been inherited by 

it from the old King’s Bench and not from the 
other Courts of record which became amal- 
gamated in the English High Court. That 
jurisdiction rested on the special power of tha-t 
Court to correct and firot^ct against extra- 
judicial 'error and to punish every kind of 
misdemeanour on a summary proceeding as 
well a.s on indictment or information as custqs 
morum or the guardian and protector of pub- 
lic justice throughout the Kingdom, a dignity 
that reverted to it or was revived on the aboli- 
tion of the Star Chamber. The common law 
powers as custos morum never belonged to the 
Supreme Court of Calcutta at least in regard 
to contempts of inferior Courts outsile the 
Presidency Towns and the Calcutta High 
Court cannot lay claim to this power by in- 
heritance or by reason of its having been con- 
stituted by charter a Court record or by 
reason of its power of supNBrintendence over 
the Courts of ]Mofussil Magiatrates. * 
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Opposed to thfe view”^of the Calcutta High 
Court 16 tfiat of tlte Bombay aud Madras High 
Courts which have held that they have ample 
authority to protect the Courts subordinate to 
them against contempt; in other words, they 
liave the powers of the King’s Bench Division 
of the High Court of England which are as 
unrestricted as the powers of the Ilign Court 
to punish for contempt of its own authority. 


In this state of things a bill was introduced 
in the Legislative Council in 1914 which pur- 
ported to increase the classes of cases of con- 
tempt of Court punishable as offences under 
the Indian Penal Code, but this nleasure was 
dropped on account of the war. 


The bill now before ys defines the offence 
of contempt, makes it punishable wdth im- 
prisonment for a term up to six months or 
with fine or witn both and declares the power 
of the High Courts in India as also the Courts 
of the Judicial Commissioners to punish foi* 
contempt of their own authority or that of a 
Court subordinate to them. At the same time 
it declares that the powers of the aforesaid 
Courts to punish for contempt will be limited 
to the powers vested in them by this legisla- 
tion. 

The present bill thus goes very much beyond 
what is iiecessaiy and in j)roviding for the 
protec'tion of subordinate Courts it bars the 
inherent powers of the High Courts in respect 
of contempt of their own authority. After 
the decision of the Calcutta High Court the 
only thing that the Legislature was called 
upon to do was to' remove any doubt as to the 
poiwers of the High Courts of Judicature in 
regard to the protection of the subordinate 
Courts from contempt but instead of doing 
that the bill proposes to curtail the existing 
jurisdiction of the High Courts as superior 
Courts of record as regards contempt^ of their 
own authority which they have exerased ever 
since their creation. 


No doubt the powers of the High Cburts in 
this respect are unlimited and the highest 
judicial authorities have expressed themselves 
about the necessity of care and caution with 
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which weapon of commital for contempt 
should be used and because their powers are 
unrestricted and uncontrolled the High Courts 
have always ysed them sparingly and with the 
greatest re^eiwe consistent with the exercise of 
jurisdiction unfettered by any limitations im- 
posed by statute. In its origin all legal con- 
tempts. will be found to consist rin'^ an dffence 
more or less direct against thdr sovereign as 
the fountain head of law and justice. Proceed- 
ings for contempt of Court should not be 
Lightly taken for instead of upholding the 
dignity of the Court they have a contrary effect 
and this' principle has always* been followed 
hy the highest Courts. The reluctance of the 
Courts to take action except in cases of great 
gravity may be traced, as ix)inted out by 
Mookerjee, J., in the Patrika case (17 C. W. 
N. 1253), to quite respectable antiquity. 
Historians record that when Em^ror Augustus 
desired to punish a historian for contempt 
Mecaenus advised him that the best policy 
was to let such things pass and be forgotten. 
Cflesar said on a similar occasion that to re- 
taliate was only to contend with impudence 
and put oneself on the same level and even 
Tiberius acted upon the same view. The 
Theodosian Code also made this the law and ex- 
pressly declared that slanderers of His Majesty 
should be unpunished, for if this proceeded 
from levity it was to be despised, if from mad- 
ness it was to be pitied and if from malice it 
was to be forgiven for all such sayings were 
to be regarded according to the weight they 
bole. 


In view of the decision of the Calcutta High 
Court in opposition to that of the other High 
Courts the legislature should only provide that 
the High Courts will have power to punish 
for contempt of subordinate Courts as much 
as for contempt of their own authority. Even 
as to the expediency of this measure we have 
grave doubts. No one will countenance the 
idea of a Court of Justice being brought into 
contempt but at the same time it must be 
remertibered that proceedings conducted in a 
Court of Justice should always be open to pub- 
lic criticism which acts as a wholesome check 
on the vagaries of judges and magistrates 
which ^ve not unfortunately unooimmon and 
we apprehend that an enactment like the 6ne 
contemplated bv the bill in oudstion w/11 have 
the effect of stifling such criticism, 
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In the statement of objects and reasons we 
regret to notice certain inaccuracies in the re- 
ference to judicial decisions. It has been 
stated that the Calcutta High Court has taken 
a view contrary to that .of the other High 
Courts in the cases of King-EmpSror v. 
Girindro Mohan Das and others U7 C. W. N. 
1285? anft Legal Rememhrancer v. Moti Lai 
Ghosh a. L* ii: 41 Cal. 173).” In the first 
place the two cases are one and the same 
^being r^orted in 17 C. N. 1253 (not 1285) 
^and 41 Cal. 173, seamdly* the contempt pro- 
ceedings in the High (Jourt arose out of tlie 
prosecution going on at that time in *the Court 
of the Magistrate at Rarisal against Girindro 
jVIohan Das and others, but the decision of the 
High Court is reported in the Calcutta Weekly 
Notes under the ctuise title In re the Amritu 
liazar Patrika and in the India<if Law lie|X)Hs 
as Legal Rememhrancer v. Moti Lai Ghosh. 
It may be noteworthy that the application for 
the issue of a writ of contempt as originally 
filed purported to be made by the Legal Ke- 
membrancer but tlie Court refused to enter- 
tain the application on the ground that the 
Legal Remembrancer had no locUs standi in 
the CrovNm side of the High Court and there- 
uj)on the application was made by the Advocate- 
General on behalf of His Excellency the 
Governor in Council. That being so it is more 
correct to say that the judgment of the High 
Court was pronounced not in Legal Remem- 
brancer V. Moti Lai Ghosh but in the matter 
of the Amrita Bazttr Patrika in which proceed- 
ings in contempt were taken against that 
newspaper on the application of the Governor 
of Bengal. 


LONDON NOTES. 

(From our Correspondent.) 

Jan. 23rd. — In Monilal Gandhi y. Ilaji M. 
H. Mahomed (on appeal from Bombay), an 
agreement had been entered into "between the 
Appellant and Respohdent for sale to the latter 
of certain immoveable property in the town 
of Bombay. Delay took place in the cqmple- 
tion of the contract and the Appellant, after 
notice to the Respondent that the purchase 
should be completed within a fixed time, res- 
cinded the contract. The Respondent sued for 
s|i>ecific performance and his suit was dismissed 
by the trial Jud^e whp held that the notice for 
completion gave the Respdhdent a reasonable 
time in which to conclude the things that re- 


quired to be done. The Appellate Coiut allow- 
ed an appeal from this decision and decreed 
specific performance. 

Sir 0. Lowndes f K. C. and Mr, E. B. Baikes 
for the Appellant ex parte. 

At the conclusion of the argument their 
Lordships delivered judgment and allowed the 
appeal. 

JtUi. 23rd and 2Gth. — In Sura Lakshmiah 
Ghetty v. Kothandarama Pillai (Madras), 
Messrs. DcGruythcr, K. C. and Dube repre- 
sented the Ap})ellants ex parte. 

The suit wus instituted by the Respondent 
as heir of* liis mother Laksbrni Animal for a 
declaration of title to proix^rty in the Madras 
District. The })ro[yerty was purchased by 
Chockalinga, the father of the Respondent, 
in the name of his wife Laksluni. and the 
question fdr determmalion is whether Chocka- 
linga or Lakshmi was the real owner of the 
property. Chockalinga having since been ad- 
judged i\n insolvent, the trial Judge found 
in favour of (’hockalinga’s title but the Appel- 
late Court reversed that decision. 

^J'ho apf)cal was lieaid hy the following mem- 
bers of the Judicial (.lommittee : — 

Lord Shaw, Lord Blanesburoh, Sib John 
Edge and MR. Ameer Ali. Judgment was re- 
ftcr^eJ. 

Jan. 20th, 27th a’.nd 29thi . — Diwan Ghand 
Kirpa Ram v. Weld if Go. is an appeal from 
Ijahore and raises a question on the construc- 
tion of a mercantile contract. The Respon- 
dents were the agents of the Appellants in cer- 
tain contracts for the purchase and sale of 
cotton. The contracts provided for a margin 
to be deposited with the Respondents. The 
latter demanded a certain sum by way of 
margin from I'he Appellants and were met with 
the reply that the amount demanded was un- 
reasonable inasmuch as funds belonging to the 
Api^llants were already in the hands of the 
Respondents. * ^ 

Messrk A. M. Dunne ^ K. G. and Hyam for 
the Appellants. 

Messrs. A. T. Miller, K. Q. and Dickinson 
for the Respon denis, 

Jan. 29th and 3()th. — ^In the Council Cham- 
ber before Lords Shaw and Blanesburgh, 
Sir John Edge and Mr. ^meer Ali, Tilakdari 
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Singh i!^ Mesho Ptoshd Singh, an appeal from 
Patna, was heard in which the dispute was as 
to the area of an estate liable to accretion and 
diluvion from the action of the Ganges. 

The accreted estate had been formed into a 
mahal named Nowbara and settled with the 
ancestors of the Appellants. Later it was 
purchased on a sale for arrears of ijsvenue on 
behalf of the Dumraon Raj. The Appellants 
contended that the property in dispute in the 
pirescnt appeal was of greater area than that 
settled as Nowl)ara and they contended that the 
surplus was really an accretion to their estate 
of Gifngbara. The Courts in India had decid- 
ed against them and the Privy Council after 
hearing the argument of the Appellants de- 
cided that no appeal lay. 

Sir Geo. Lowndes, K. C. and Mr. Dougins 
McNair for the Appellants. 

Messrs. L. DeGruyther , K. C. -and Parilih 
for the Respondent. 


Jan. i!9th and iJOth. — In the Hoard Room 
before Lords Wrknuury, Phillimorr and 
Carson was heard the appeal of Hope Pru- 
dhomme iC Co, v. llamd and Harley (Mad- 
ras). This aj>peal was in respect of a counter 
claim by the Respondents for damages for 
failure by the Appellant to deliver 300 toi^s of 
ground nuts. The Respondents acted as sell- 
ing agents for the Appellant and in 191 G they 
reported to him an offer for the goods which 
he ficceptexl. The Appellant r boohed freight 
for the contract but the vessel was requisition- 
ed by Government and no other freight was 
procurable. In fact the Re8]X)ndent8 had con- 
tracted to sell the goods to a London firm wdio 
were brokers . for a firm in Marseilles in the 
hope of making a' secret profit. Pfooeedings 
were taken in the C^ourt of Trade at Marseilles 
and the French firm were awarded damages. 
On receiving information of the award the Ap- 
pellant for the first time became aware that 
the award was against a 3rd party and not ' 
against the Respondents es his agents and he 
accordingly repudiaUed*^ liability. Tlh& Appel- 
late Court in India held that the Appellant had 
adopted the Respondents’ contract and they 
reversed the judgment of thb trial Court which 
had dismissed the claim. Judgment was re- 
served. 

Mr. E. B. Raikes for the Appellant. 

Messrs. A. Nelson, K. C. and O' Hagan tor 
the Respondents, r 


Feb. 2nd. — ^In thie Council Chamber, in 
Dhantaj Joha^rmall v. Sonaha^ (Central Rro- 
vinoes), judgment was delivered by Mb. 
Ameer Ali and the appeal dismissed. 

An^ application for special leavQ to appeal 
was *made by Messrs. Dunne ^ K. G. and 
It,, Hills in Secretary of State v. Steel Bros. 
(Rangoon). They stated th^t tljjb q^uestAn on 
which a decisioh of the Board was required 
w’as a question ©f law under the Indian Income 
Tax Act*y and invojved a finding whi(;h might 
reconcile the decisions in Swan Brewery Co. 
V. The King, 1914 A. C. 231 and Inland Reve- 
nuc V. Biott, (1921) 2 A. C. 171. A . M. Latter. 
K. C. and Cyril King conte'njled that the decree 
1)1 the lower Court was an interlocutory decree 
and that the Appellant should have applied for 
leave to the High Court. Leave was refused 
but their Lordships did not statQ their reasons. 

Jan. 30th, Feb. 2nd, 3rd and 5th. — The 
hearing is still a)ntinuing of an appeal from 
Bengal in Pramatha Nath Mullick Pra- 
dyumna K. Mullick, where the question for 
determination is whether during liis turn as 
shebait, the Appellant is entitled to remove 
tliree Thakurs from the Thakur bari to bis 
own house. 

Messrs. A. M. Dunne, K. C. and Ihjani for 
Ihe Appellant. 

Messrs. L. DeGruyther, K. G. and Parikh 
for the Respondents. 

Only one Board is now sitting for the hear- 
ing of Indian appeals. 

G. D. M. 
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Political rivalry in the spirit of ahinsa. 

lleferriiig to the congratulations that the 
Earl of Oxford and As(|Uith received from the 
leaders of all political parties on the conferm- 
ent on him ot a iieerage by Ills Majesty the 
King, our contemporary of the Law 'rimes 
quotes the tribute which Professor Reillich, who 
is the author of the most comprehensive and re- 
liable treatise on the English constitution and 
parliamentary practice, pays to the jiarty sys- 
tem in England. The opinion of this leamed 
author ia all the more valuable because he is 
not an Englishmah. He has come to form 
his opinion after the study of the constitution 
and the activities of the political’ parties not 
only in England but throughout the continent 
of Europe. The aim of the dillcrciil |ioliticiil 
parties in England is to serve the best 
interests of the country and its people. There 
is thus always a healthy rivalry between the 
parties in this resfiect and a singular absence 
of ill-will or rancour. It is somewhat akin to 
the spirit of opposing counsel ^t the Bar. 
There is often no ’ fundamental difference 
between the policy followed by one party 
or the other, i’or instance, the question of 
unemployment which was one of the chief 
concerns of the Labour Party has been taken 
up by the Conservative Party with no less zeal 
and earnestness. The same may be said with 
regard to the consolidation of European peace 
Or other questions of national or international 
iniplifest regarding which the aims and objects 
same, only the party programmes differ 
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in details. Tlio daily parliamentary reporttj fiir- 
iiisli aoijple evidence of tliis. It is tliis ^ene” 
rous rivalry amongst the parties that makes for 
the orderly!) jiolitical progress and the assimila- 
tion into the coiiiitry’s eonstitution of new 
ideas and ideals without any violent disruption 
of society. Tins spin! of sen’icii to one’s 
country and jieuplc, liealthy emulation and 
freedom Irctn {iny teeling of bitteriioss, inahcn 
or bad-blood heivvetm political lavaJs is akin to 
our ideal of ahifisa about winch w'e talk so 
much and observe so little m onr pulilio 
life. It is only by cultivating this spirit 
that we shall he able to promote national unity 
wliicli IS the condition jirecedent tc) the 
country’s progress. 

s * 

We therefore commend the following to our 
readers’ attention 

Professor PedJich, to whom, as a foreigner, the 
working of the Britisli Constitution presents many 
novelties which are the subject of his acute and 
intelligent observation, emphasisels the fact of the 
absence of party spirit, in the discussion and 
ireatment of nuaiiy questions, which he regards as 
a typical and distinguishing trait, which, when 
rightiv grasped, is a clue to bo inmost meaning of 
ihe whole English party system. There are always 
a number of important political subjects which are 
treated an^ discussed by ihct^flouse of Commons 
in a spirit of unity v/rth a feeling that it re- 
presents the nation as a whole. Such matters are 
not, therefore/ dealt with on partv lines. This 
conduct springs from the v^iy character of the 
great English parties. Again,* Professor Eedlich 
writes: The two parties which compete for 

power are not separated by the? maintenance of 
irreconcilable principles, but by differences of 
method in approaching individual concrete ques- 
tions of domestic, foreign, financial, econdmic, 
social and ecclesiastical policy,^ their differences, 
however important ihev mav appear to eager par- 
tisans, are but varieties of method among men 
standing upon the broad platform of common 
national poliev. common fundamental conceptions, 
and common interests. The ni^^rvellously strong 
national feeling, the intcnselv living historic tradi- 
lion, and the deep conservative spirit which are 
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HO ingrained in all classes, carry the unexampled 
political and social conesiou of England, as com- 
pared with other States, to a height transcending 
all partisanship. This is the ultiniate reason, and 
jeal explanation, of a characteristic phenomenon 
of both centuries of Parliamentary Government, 
namely, that in the classic land of party Govern- 
ment and party warfare the great collective in- 
terests of the State have at all times been, ex- 
pressly or by tacit consent, removed from the 
})ro\"ince of party." 

After quoting the above our contemporary 
pi'oceeds : — 

To this great characteristic of British pub- 
hc lilc -that the great i'arliamentary partieb 
are not divided by any unbriUggablo chasm 
in the social life of the nation — is due the 
alititiuie of miud which makes the conferring, 
while his political opponents are in power, of a 
signal honour on Mr Asqiiitli, one of the most 
formidable leaders of opposition in his genera- 
tion, a subject of wide^^iiread gratification. 'Jhis 
attitude of mind has found its expression in the 
raising, while they were sitting in opposition to 
the (Government of the day in the House of Coin- 
iiions, to the position cf Privy Councillors df Sir 
Edward (Viscount) Grey, Mr (Viscount) Haldane, 
and Mr. F. E. Smith (Earl of Birkenhead). 
Earl Balfour, speakiiia: at Haddington on the 2Gth 
Sept. 1902, thus expounded and explained the 
limitations of party warfare in this country which 
Hiiis evoked the admiration of Professor Bcd- 
lich. “The British Constitution, “ said Mr Bal- 
four, “as it ih now wbrked, is essentially a fiarty 
Bvsteni, but a party system can only be w^orked 
under really healthy conditions, can only be worked, 
at all events, under the best conditions, when the 
differences between the parties, though real, arc 
not fundamental, essential, or hf so revolutijua’y 
a character that they divide the classes of society 
or the sections of opinions in hopeless alienation 
from one another. The evil from which some of 
our continental neighbours have, in the course of 
their history, bitterly suffered is that fhey have 
attempted to 'work the party systein when the 
division between parties is so vital and fundamen- 
tal that the ^ ins ’ desire to destroy the * outs ’ 
and the * outs' attempt to beconfe the ‘ins* Iv 
revolutionary methods if no other methods are 
open to them. This is not the condition cf Hiings 
in w’hich you can, in my judgment, work the repre-‘ 
sentative system with any jirosnect of suceosa, and 
it is because we have avoided that more bv our 
own good fortune than by deliberate intention, 
because there seems to be some natural modera- 
tion in our British blood . . that we have 
made the British C'onstitutioit the success it is. 

Mandamus. 

A curiouB r^se of mandamus arose in the 
American Courts. Zenophon Jones was con- 


victed of man-slaughter. Gqvemor Walton 
granted Jones a full valid and unconditional 
pardon. The pardon was regularly presented 
to the Secretary of State but he declined lo 
attest it or affix the 3’eal or record it in* his 
office. Joiies movei the Court pTaying that 
an alternative writ of mandamus might issue 
commpding the Secretary of. State to per- 
form 'these acts. The District? Count denied 
the writ. Jones appealed. The appeal was 
dismissed on the ground that as the pardon 
was incomplete Jones could take nb intereSst 
under it and therefore had not the special in- 
terest requisite for maintaining the writ. 

The learned commentator in the Har- 
rard Law Review points out that the 
( ourt was in error in not granting 
llie writ. “ A writ of mandamus issues to 
compel the performance of a purely minis- 
terial duty on the petition of one having a 
‘ sjiecial interest ' in the performance of that 
duty. This opinion aissuines that the acts ol 
sealing, attesting and recording a pardon are 
purely ministerial. The requisite special in- 
terest must be distinct from that obtaining in 
the general public but need not differ in kind. 
Persons owning land on botli ‘^ulos of a high- 
way who wish the township to keep it in good 
repair, proj>erty-owners desirous of having 
the drainage commission remove drainage 
conditions injurving their ]>ropert\% riparian 
owners who want the Secretary of State to 
piiblisli a bill providing for the creation of a 
levee in their district, lill these have been hela 
to Imve sufficient special interest to support 
mandamus. TJie interest of the expectant 
recipient of a pardon in its completion would 
seem to be an equally distinct and a more 
compelling interest than any in the cases 
cited.’* 

Tn this country Chap. VIII of the Specific 
Helief Act confers upon the High Courts in the 
iVesidency Towns power to compel a public 
servant to do a particular act! Tbesa Courts 
formerly enjoyed the right to issue the writ 
of mandamus as part of their ordinary juris- 
diction, but now the exercise of this jurisdic- 
tion depends upon ‘sec. 45 o| the Specific Be- 
lief Act. Where the oonffitions mentioned in 
the section are satisfied competent tq the 
Court upon a petition to that effect inade fejr 
a person whose property franchise or 
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right has been likely or is likely to be injured 
to make an order for the enforcement or pro- 
hibition of the specific act in question. The 
procedure prescribed Jias been borrowed from 
English practice and tlie High •C'ourts gene- 
rally follow the principles applicable to* a writ 
of mandamus iif dealing with an application 

under ChV.Vni- ' 


. LONDON NOTES • 

(From our Correspondent.) 

Feb. 6th. — The hearing was coftcluded of 
Praniatha Nath Ahillick v. Praclyu7mia Kumar 
* MuUirli. The arguments of Counsel had occu- 
])ied 5 days and at the conclusion their Lord- 
ships intimated that they would consider their 
judgment. The case was referred to in the Lon- 
don Notes last week and relates to the right of 
Worship of certain family Thakiirs. The Ap- 
pellant as one of the shcbaits claimed to be 
entitled during his term of office to* remove 
the Thakurs to his own residcTice. Tliat claim 
was contested by other members of the family 
ou the ground that it was in contravention of 
an express declaration in a deed of trust. 


Feb. (Hh and 7th. — Kedar)iaili Goenka v. 
Anaiit Prasad Singh (Patna). This appeal 
was lieard ex parte, the Appellant being re- 
presented by Messrs, A. M. Dunne, K. C, and 
E. B. Raikes. In a suit for possession and 
mesne profits reported in 17 C. W. N., p. 485, 
the ]>rcsent Appellant’s father Was successful 
ill establishing his claim, and an order in 
('Ouncil provided for the ascertainment “ at 
the execution stage ” of mesne profits. ' The 
decree-holders died about 4 years later in 1918 
and no application wais made by their repre- 
sentatives within 6 months fot substitution. 
Tn 1920 the Appellant applied for a declara- 
tion that the suit had abate<f and 3 weeks 
later the representatives of the deceased decree- 
holders obtained ex parte an order for substi- 
tution. The * application now under, appeal 
was made by the Appellant for cancellation of 
the order for substitution and for a declaration 
that the suit had abated.. Both Indian Courts 
rejected the &p|^ipation holding that the In- 
quiry as to mefltie profits was a proceeding in 
execution trf ^ decree within the meaning of 
, Or, r, 12 of the Civil Procedure Code and 
therefore r. 3 of that order was not appli- 


clii 


cable. That view was endorsed by the Privy 
Council and the appeal was dismissed. 


I 


Feb. 9th and 10th. — Probhudas v. Ganidada 
(Bengal). This appeal referred to sugar con-, 
tracts entered into between the parlies. The' 
Appellant was the purchaser and the Respon- i 
dent sclku*. Delivery was effected ex-godowu 
and the contracts were concluded but the pre- 
sent matter came before the Courts for deter- 
mination in the form of a H|>ecial case. The 
buyer claimed a refund from the seller of an 
amount calculated on the difference in the 
tariff* value placed on sugar during the pen- ’ 
denev of the contracts, the duty having 
been decreased from Rs. 26-t to Rs. 16-4. , 
The determination of the (juestion dei^ends on 
the construction of secs. 3 and 10 of the Indian 
Tariff Act. The Courts in India diecided in 
favour of ‘the seller.* Judgment was reserved. 

Mr. IT. Wallaeh for the Appellant. 

Sir C. Loirndes, K. C. and Mr. E, B, ‘ 
Piaikes for the Respondent. 


Feh. 9th and JOtli.— (i7i-ukiui liaml Khan v. 
Secrclarif of State for India (fjahore). The 
Appellant in this case had purchased agricul- 
tural land in th(‘ noighbourliood' of ljudhiana 
and applied to have his name brought on to 
the Register. Leave was refused on the 
ground that the applicant was barred by the 
jirovisions of the Ihinjah Land Alienation Act, 
1900 in that l^e was not a member of an agri- 
cultural tiihe. The suit was then instituted 
by the applicant for a declaration that he was 
a molial Rajput by caste and .as such entitled 
to be a landsholder. The applicant was by 
profession a vakil. The appeq,! Court reversed 
the derision by the tria! Court in the appli- 
cant’s favour. Judgment was reserved. 

Messra. DeGruyiher^ K. C. and Parikh for 
the Api>ellant. 

Messrs. Dunne, K. C. and Kenworthy 
Brown for the Resriondent. 

Feh. 10th, .12th, ]3tli, ICth and 17th.— The 
hearing of an appeal of considerable import- 
ance was concliidM on FebrCiary 17th, Vaithia- 
linga Mudaliar v. Srirangath Anni (Madras). 
A Hindu widow Chokkammal purported) to 
adopt her husband’s younger brother in 1862. 
The adopted son died 2 yeaws later and his 
widow Murugathal obtar^ned possession ,of the 
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properties in suit and retained it until 1882 
when Chokkammal regained possession. 

In 1887 Murugathal brought a suit for the 
properties, in which she was successful ; it 
being held that although the adoption was in- 
valid she had a title by adverse possession. 
Murugathal subsequently transferred the pro- 
perty to the contesting Kespondents in this 
appeal. Chokkammal died in 1902 and the 
suit under appeal was brought by his rever- 
sioners in 1905. ^rhey claimed that the Res- 
pondent’s title came to an end on Chokkaiii- 
nial’s death and that adverse fwssessioji was 
good only against her and fur tlie period of her 
life, f 

The Respondents contended that tlie- widow 
(Uiokkaminal represented the estate and that 
a title hy adverse j)ossession against her l)omul 
the reversioners. They further contendci 
that the claim of the A]>pVdlants wa?,; res pidu 
mta by reason ot the 1887 suit and was l)arrod 
by reason of i\rt. 129 and sec. 29 of the Liiiii- 
tation Act, 1871. 

Sir G. Lowndes, K. C. and Messrs. W. 
Walluch and /?. appeared for the Appel- 
lants. 

Messrs. L. DeGruyther , K. C. and K. V. L. 
Nara^imham for the Respondents. 

The Board was composed of the following 
members Lord Shaw, Lord Carson, IaAid 
Blanesburoh, Mr. Ameer Ali and Sir John 
Edge. 

„ G. D, M. 

JtoUiei of 

CALCUTTA HIGH COURT. 

accent decisions not Fst reported 
<The luportant omm to bo fully reportod Aorooftor.) 

Civil Kevisional Jukisdiction. Before 
Sandebson, C. J. and Bankin, J. Civil 
Revision No. 1025 of 1924. KES.HO- 
RAM PODUAR, Petitioner v. NANDA- 
LAL MULLICK, Opposite Party. The 
I2th January 1925. 

CAvil Procedure ^Gode (.let V of 1908), secs. 
109 (c) and 110— Leave to appeal to Privy Coun- 
cil from deemon of High Court in Revision- 
Case involving suhsianiial question of law and 
a question of gefteral public importance, if a 
fit casa for grouting leave » 


The Petitioner Keshoram Poddar was a ten- 
ant under the Opposite Party in respect of 
certain premises, the standard rent of which, 
on the Petitioner’s application, was fixed by 
the Coptrolldr of R-entft at Es. 4,500. * Against 
this order both parties applied to the President 
of Jhc Calcutta Improvement Triljunal,. for 
revision 'in iS’oveinber 1922. Thei^e cases ulti- 
mately came on for hearing in August 192-J, 
when the President held that the Calcutta 
Rent Act Sill of 1920 and II of 1923) 6ad ex-.- 
pired on Jlst March 1924, when the ('alcutta 
Rent (Amendment) Act (1 of 1924) caine>nh) 
lorce, whereby premises carrying a rental of 
ij\or Rs. 250 per mensem were excluded from 
the operation of the Act, and all ])roceedingf' 
taken in respect of such premises terminated 
ipso facto and Jhat he was juncius officio after 
.‘)lst March 1921 and that lie had rto jurisdiction 
to entertain the apjilications for revision. 
The Petitioner thereupon obtained a Rple 
irom the High ('ourt on the ground that the 
Calcutta Rent Act, being an existing statute, 
tne proceedings were saved by the General 
Clauses Act, (I of 1899), but the Rule was ulti- 
mately discharged. Thereufxin the Petitioner 
ap})lied for lea\'e to appeal to the Privy Coun- 
cil under secs. 10^) (c) and 110, C. P. Code and 
contended that there was a substantial (|ues- 
tion of law and a question of general public 
importance and that there was a right of appeal 
to the Privy (Muncil. Referred to 14 C. W. 
N. 667 : 

Held — That there did arise a question of 
general pubjic importance and there was a 
substant*al question of law involved in the case. 
It was therefore a fit case for appeal to His 
iMajcsty in Council. 

Mr. B. L. Miitcr^ Standing Counsel (with 
Balm Prafulla Chandra Chakravarti) for the 
Petitioner. 

Dr. D. N. Mitier (with Babu Narayun 
Chandra liar) for the Opposite Party. 

J. N. E. Leave to appeal granted. 
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REPORTS (SMlIndw.*) 

The Late Lerd Curzon of Kedleston. 

it is with deep regret that we record the 
doftth of Marquess^ Curzon of Kedleston. He 
was one of the distinguished men of the pre- 
sent times, who has left his mark in the pages 
of Indian history and that of Europe as well. 
Born of a noble family \vho had b;^ their talent 
and ability secured a high ^losition iji English 
society, George Nathaniel Curzon not only 
maintained its high traditions but also shed 
additional lustre on it. While at Oxford he 
distinguished himself not only as a scholar but 
also by his great command of s|>eech and 
language. He was elected President of 
the Oxford Union and naturally aspired like 
its ex-presidents, Gladstone and Asquith, to 
be one day the Prime IMinister of England. 
He received his early |X)litical training under 
Lord Salisbury and when in 1892 tlie elective 
principle was first introduced in the Lcgislati\o 
Couhoite in India by that conservative Ihiine 
Minister, tjord Curzon was the Under-Secretary 
of StatA foi* India. Lib© his master the Prime 
Minister and like the present Secretary of 
State, though professing to he a conservative, 
he was a bit of a free lance durtng bis Parlia- 
mentary aireer. His rise in public life w^as 
rapid. He travelled extensively in the fai' East, 
India was a dreamland fo him from early life. 
He published an account of his travels which 
bears a remarkable impress of his imaginjative 
and youthful mind. Jle was the cefitre of an in- 
tellectual group of rising Imperialist politicians. 
In tbe Conservative Ministry he soon attain- 
ed the position of the Under-Secretary of the 
Foreign Affairs. In 1899, his ambition 
to ihp the Viceroy and Governor-Gene- 
r»l of India was fulfilfed. ^No Viceroy after 
Lord Da^housiepS^Oame Governor-General of 
India at ^ comparatively early age. He 
yras B^ ip^SratJgable ‘Worker and unlike other 
iacuihbftilts of this high office, he personally 
AqpiarviBed over tbe responsible work of every 
of the State. He began his 


career in India brilliantly. He was a man of 
remarkable courage and had a strong dosiro to 
do justice even to the humblest and 
meanest of His Majesty’s subjects quite 
regard lei-ib of powerful opj>osition. In tbm 
connection wo need only remind oui 
readers of I,ord Curzon ’s S^esolution oB 
the Chopra Consiahles ca^e. A poor constable 
had gone home on leave and sulfered great in- 
justice in the hands of the local executive. 
Despairing of getting any relief iroin the local 
Government he jvotitioned the Via^roy and 
Lord Curzon personally intervened and not 
only ga\c him relief hut punished and censured 
those who hf‘(l op[>rcssed. him. Then in the 
yth Lancers* case, where a. poor Indian c/)ok 
was killed and the culprits would not 
come forward, lie censured the regiment arid 
cancelled their loriive. In thus espousing the 
cause of the poor he at one time in- 
curred the severe displeasure of the oiviliani 
and tln^ military in India. Similar in- 
stances may h(‘ multiplied. It 'will suffice 
to say that many a poor clerk wrong- 
fully dismissed from the de])artment got relief 
by lueiijorializing tlie Viceroy. He effec.t-ed 
great improvement in departmental adminis- 
tration. The w oik he did for the preservation of 
tlx* ancient monuments of India, and the impetus 
he gave to archeological resiiarch in India 
AYa.s w 01 thy of liis great culture and would make 
his name memorable in the pages of Indiiin 
hi.story fqr all times, dlic; present discoverer 
of Mohengo Daro would ha ve never been heard 
of but for Ijqrd (hirzon admitting him in the 
archeological department of tbe Government of 
India and encouraging him in his researches. 
Of course we had our differences with him 
and very serious one 9 too over the Partition of 
.Bengal.*^ But out of evil cometh good mi we 
are grateful to him that his autocratic rule in 
this connection gave birth to nationalism and 
popularized the Swadeshi movement through- 
out India. We fought him and Sir 
Bamfylde Fuller over a public cause but 
all the same we must ^y, we never failed 
to recognise at heart, the good oualities that 
were in them. Sir Bamfylde Puller, before he 
w^as forced to retire from india, publicly ex- 
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claimed regardinf? the Partition “ Every great 
act required a sacritice and I am the sacrifice.” 
Lord Curzon might have erred in his policy 
but we bear him no ill-will on that account. 
Later in life he changed his ideas about India 
end during the Dyer debate in the House ol 
Lords, his and Lord Birkenhead’s speeches weicj 
ithe most sympathetic towards India. His ser- 
Juices in connection with the restoration of 
|>eace in Europe and beyond after the Great 
iWar are too well-known to require repetition. 
(A. man of wonderful talent, energy and 
devotion to Ids own countiy’s cause, he 
Jworked to tlie last moment of his physi- 
ifial capacity and actually died* in harness. 
iWe join in paying this humble homage to 
greatness, pray for his eternal peace and ask 
for forgiveness if we have ever wronged him in 
life. 

Contempt of Courts Bill. 

We noticed in these columns last Moiida.y 
•week (9th March) the objects and reasons of 
Jhe contempt of Courts Bill, which was intio- 
diuced into the Legislative Assembly this 
^ssion and which is being circulated for opi- 
cion. Its object is two-fold. In the first 
{)lace it seeks to limit the powers of the High 
C-ourts, including those that are Courts ol 
Record, to punish contempt to imprison- 
fiient not exceeding six months or fine or 
^th and in the next place to extend the 
lurisdiction of the High Goiulis, includling the 
Ajourts of Judicial Commibsioners of the Cen- 
iiral Provinces, Oudh and Sindh, not only wuli 
regard to contempts in the nature of interfer- 
ence with or obstruction to the administration 

justice in sucli Courts or in Courts subordi- 
imte thereto, but* in respect of coh tempts in 
Ibe nature of what is known as ” scandalizing 
the Court itself.” We reproduce below cl. ‘2 
•of the Bill : — 

(i) Whoever, by words either spoken «)r, 
*rritten or by signs or by visible representation oi' 
otherwise, interferes with or obstructs or attempts 
fco interfere with or obstPuct the administration of 
iustice in, or brings or attempts to bring into con- 
tempt, or lowers or attempts to lower the authority 
of, a Court specified in the .Schedule or a Court 
subordinate thereto, is said to commit contempt of 
Court. 

(^) Whoever commits any contempt of Court in 
respect of a Court specified in the Schedule or of a 
Court subordinaJ;e thereto may be punished with 
imprisonment for a term which may extend to six 
a^ontiis, or with fine,«or with both. 


With regard to the first portion of cl. 2 
which seeks to invest the High Courts, 
specially those which are Courts of Record, 
with powers tp punisTti interference with or 
obsfc'uction to the proper administration of 
justice in Courts subordinate thereto, there can 
hardly be any reasonable objectionr It 'will be 
remembered, as wo pointed* out^ln noticing the 
objects and reasons of this Bill, that the Mad- 
ras and Bombay High Courts have held that 
as Courts of Recbrd they have this' inherent 
jurisdiction. But Jenkins, C. J., held in the 
Calcutta High Court in tlie Atnrita Bazar 
Patrika caee, when itvS Editor was charged 
with contempt, for having commented on a 
case which was being tried in a Magistrate’s 
Court at Barisal, that the High Court had no 
jurisdiction ^o take cognizance of such con- 
tempt. Such jurisdiction was "exclusively en- 
joyed by the King's Bench Division in England. 
His Lordship may have been technically right. 

^ But it appears from v. Davies, [1906] 1 K. 
B., p. 32, that the King's Bench Division 
exercised 'this jurisdiction only in recent times, 
there being no reliable earlier authority in this 
respect excepting that of IL v. Parke, [1903] 
2 K. B., p. 432. Wills, J., who delivered the 
judgment of the Court (Alverstone, C. J., 
Darling, J. and Wills, J.) observed that the 
King s Bench alone exercised this jurisdiction 
because it had the power of superintendence 
and revision over the subordinate Courts. The 
Chancery and other I,)i visions of the High 
Court vverei no doubt all Courts of Record and 
could punish summarily for contempt but hgid 
no concern with the subordinate Courts. Now 
the High Courts in India have also powers of 
superintendence and revision over the Courts 
subordinate thereto... The High Courts at 
Calcutta, lyfadras and Bombay also claim 
to have inherited common law jurisdiction like 
the King’si Bench Division in many respects. 
The Madras and the B6mbay High Courts, 
therefore, held that they have as much power 
to punish contempts of the subordinate Courts 
as tne King’s Bench Division. Sir Lawrence 
Jenkins, however, held that the King’a,35euch 
Division according^ to the doctrine of Bpglish 
common law is custos mor^pi^ Le,, guardim 
of the w orals of the nation, and in that capfi- 
city could exercise thi^ special jurisdictioii 
when occasion required, but the High Courts 
in India could not exercise any auch jurisdip* 
tion. V 
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In view of this divergency of opinion in the 
Pj;esidency High Courts, it is no doubt desirable 
to remove the conflict by legislation. If the 
Indian Legislature sought t'<^ do, this by pro- 
viding tHat the High Courts in India* could 
punish at their (Jiscretion interference wdth or 
ubstVuctiAn .to the administration of justice in 
the Courts* subordinate theiieto a-s is contem- 
plated in R. V. Davies^ we would hardly havi^ 
taken any exception to it. We have this con- 
* tidence* in the High Courts that they would not 
avail themselves of such discretionary powers 
in any but very exceptional cases.* We are 
^ further of opinion that the provisions of sec. 2‘28 
of the Indian Penal Code and sec. 480 of the 
Code of Criminal Procedure are ordinarily 
sufificient to meet cases of contempt com- 
mitted in the presence of the subordinate 
< Courts. In* England such contempts of sub- 
ordinate Courts are punished b> indictment 
and the same is the case with regard to insults 
or interruptions made 'punishable ainder sec. 
*128, I. P. C. Sec. 480. Cr. V. C., provides a 
summary remedy but limits the punishment to 
JIs. 200. l^he only cases which are not covered 
l)y the existing provisions of the statute law 
in India are where cases under trial in the 
subordinate Courts are made the subject- 
matter of comment in the public press. In 
such cases there can be no harm in confening 
discretionary powers on the High Court to 
take cognisance of such contempts on the lines 
laid down in U. v. Davies. In' this ca«e a 
woman was charged, with abandoning a child 
and pending the preliminary enquiry before a 
Magistrate and before commitment, grave 
allegations regarding the antecedents and 
character of the woman were published in a 
newspaper by Davies, its editor and publisher. 
A rule was applied for before the King’s 
Bench, which was issued .and heard and 
Davies was fined flOO and ordered to pay costs 
of the whole proceedings. * 


the power exolusively in respect of contempts of 
their own authority and it is seldom that they 
make any use of it. i\fter Surendra Nath 
Banerjea's case, the (-alcuttu High Court has ^ 
not committed any body to prison for any < 
such contempt. Considerable changes in the , 
judicial interpretation of this power have 
taken place since tlion. The High Coui'ts in 
India would now surely follow the principles 
laid dow^a by Lord Morris in McLeod v. 
St. Aubyn, [1890] A. C., p. 549 : s.c. 3 C. W. * 
N. (notes) p. ceexivi. Lord Morris said with 
regard to such contempt that “ it is not to be ^ 
used tor the vindication of a judge as a person. 
He must* resort to action for libel or criiAai ^ 
information. Committal for contempt of 
Court is a weapon to be used sparingly, and 
always with reference to the interests of the 
administration of justice.” 


Lord Morris later on in the judgment says: 

” Committals for contempt of Court by ' 
scandalizing tlie Court itself have become ob- 
solete ill tins country (England)." With re- 
gard to this the judgment of Russel, L. C. J., ' 
in U, V. Gray, [1900] 2 Q. B., p. 36, may be / 
cited in support of the view\ that it has not 
become quite obsolete. But in that case the - 
gh)ss character of the contempt coupled' with 
the fciet that the Assizes over which Darling, , 
J., was then presiding w*ere not over, weighed ; 
with the Lord Chief Justice in exercising this , 
extraordinairy* jurisdiction. Still in this case 
no sentence of imprisonment was passed and 
it may bo said to have, become a rule since then 
that only fines are to he inflicted for such oon- Ji 
tempts. If, how'ever, punishment by . im- 
prisonment is now piviyided by legislation, \ 
this ralber obsolete form of punishment may 
again lie revived. In ordinary cases where no /I 
mischief has been done, an apology ought to 
sulfice. ;L 


€^|lcinpt By scandalizing the Court it 
Udelf.’ 

-But we do most strongly object to invest the 
Hi|h Court and the Judicial Corap ^{'•-liioner’s 
Court with ,powei*s to attach commit 
persons for contempt for the dig- 

nity of the^ subordinate C(jr^, as is con- 
temjjated in’ the latter part 2 (1). So far 
..os the High Courts, which are Courts of Re- 
J' cord, are concenied, they have long enjoyed 


Loiid Morris, nft/loubl, said, that although 
such commitments have become obsolete in 
England yet in small colonies consisting 
of colourfxl population tjie exercise of such 
jurisdiction may in proper cases be considered ^ 
necessary. But it must also tie noted that in 
this particular case their, Ixirdships held that 
McLeod, a barrister, had been improperly j 
committed for contempt* by Rt. Aubyn, ! 
Officiating Chief Justice of St, Vincent, to 
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fortnight’s imprisonment and fine. The oonvic- 
tion and sentence were quashed and the Chief 
Justice was ordered by the Judicial Committee 
of the Privy Council to pay the costs of the 
proceedings* This decision shows conclu- 
sively that the Privy Council is of opinion 
that the summary ]x>wer of contempt as exer- 
cised* even by the superior Courts sJiould be 
sparingly used and even then with great 
caution and only in the interest of justice and 
not from any false notion of y)ersonal dignity. 


It is tliereioro altogether unjustifiable on the 
port of the Indian Legislature to seek to extend 
tliHlaw for promoting a false notion of'dignity in 
our Mofussil Coiu*ts. 11, v. Davies, which 
marks the farthest limit to which the jurisdic- 
tion of the Higli Courts may be extended 
in the interest of adlrninistration of justice in 
respect of contem])ts of the subordinate Courts, 
far from laying down or suggesting that the 
King’s Bench Division would ever take pro- 
ceedings in contempt for the maintenance 
of the dignity of such Courts, expressly 
says that it should not. At p. 40, Wills, 
.1., repudiates the idea that “ the offended 
dignity of a particular Coinii or of the persons 
who com|K)se it is tlie subject of punishment 
in such a case,” and his liordslii]) (jnotes with 
'•approval the jainciple laid down by L<fi*d 
Justice Jlowcn in llvhnore w [IHBr)] 

J Oh. 1)., fj. 155, tliat ” the object of the 
discipline conferred by the (Jonrt is, in case of 
contempt of (''ourt, not to vindicate *the dig- 
nity of the Court or the person of the Judge 
but to prevent undue inteiference with the 
administration of justice.” We have seen 
that Lord Morris lays down the law in identi- 
cal terms in McLeod v. Si. Aubyn, The 
Indian Legislature will therefore 1)6 well- 
advised either to drop the Contempt of Courts 
Bill altogether or, in anv case, omit the 
latter part of cl. 2 (1) which, contrary to all 
principle or precedent, seeks to extend con- 
tempt in the nature of ” scandalizing the 
Court itself to the scandalising of even sub* 
ordinate Courts and make such offends 
punishable by the High Courts and Judicial 
Commissioner’s Court in India., 

rrovisions In the Penal Code and Cr* P. Code 
tor punishment of contempt or oiifttruc> 
tion to jinstice in subordinate Courts. 

Sec. 22ft of the Indian Penal Code lavs down 
that wlioever intentiortally ‘offers any insult or 


causes any interruption to any public seivont 
while such public servant is sitting in Bjny 
stage of a judicial proceeding shall be punisned 
with simple impneonrijent for a term which 
may extendi to six months or with fine which 
mav extend to one thousand rupees or with 
both. 


Judicial proceeding being a proceeding tn 
which evidence is or may be legally taken on 
oath the section covers all Civil, Criminal and 
]\evenue Couris as also Begistrars and Bub 
Registrars. 

ftec. 460 of the Code of Criminal Procedure 
provides a summary procedure for the trial of 
these cases of. contempt but if this summary 
procedure is adopted the sentence is limited to 
a. maximum of a fine of two hundred nipees 
‘Hie section lays down — when any such offence 
ns is described in sec. *175, sec. 178, sec. 179, 
see. 180 or sec. 228, I. P. C., is committed in 
the view or presence of any Civil, Criminal oi 
Revenue Court, the Court may cause the offen- 
der to be detained in custody and at any time 
before the rising of the Court on the flame 
day may if it thinks fit take cognizance of the 
offence and sentence the offender to a fine not 
exceeding two bundled rupees and in default 
of payment to simple imprisonment for a term 
which may extend to one month unless auoh 
fine be sooner paid. 


Sec. 4H0 may be enforced by any Magis- 
trate even if the. offender is a European ftitish 
subjecit. Tile offences contemplated by the other 
sections of the Indian Penal Code mentioned in 
sec. 480 of the Code of Criminal Procedure 
may be said* to^be cognate to the offence of con- 
tempt of Court properly so called coming with- 
in the purview/ of sec. 228, I. P. Or 175 
deals with omission to produce a dopMpent to 
a public servant by a person legally C 
produce it. Befusing oath or affihnatini^ 
duly required by a public servant to mit 
punishable undter sec. 178. Sec, 179 ? 
with Dousing to answer a public tservMi 
rised to ouiestion and a person m^paing to^ 
any statei^cnt made hy him whib required to 
sign that std^^ment by a rinhlic servanA legally 
competent to reouire that he shdl eign that 
statement is punishable under sec, IBO of;4iie 
Indian Penal Oede. 
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Verificalioii of confession and identiGcation 
parade. 

There are ceitaiii lliiii^.s wliicli .M^i^ishateb 
are soiuetimes called upon to do <luriii^ police 
eiiquiry. ^J'lie most iiote\Noith> of these are 
veiificiUion ol eonl'essioiis and idtmtitieation 
parades. Almost in e\cjy important cum' ui 
which ail accused makes a coidession the jjolin'. 
ask for a ]\la^islrate hoin;^ <leputed to eerily 
the confession. Tlie A[a{^Jbtratt‘ is taken h} 
the investigating police oHicer to tlie place d 
occurrence where the confessing aceitseci is 
produced before him and is made to repeat his 
statement and point out the places referred »o 
therein. As far hack, as 11)02 when Mr. 
.lustice .Prinsep was presidme o\er th(‘ (*iiim- 
nal bencJi a reference was made 1)> the tiessioim 
Judge of Uaya for the coiilirmation of a sen- 
tence of death jiasscd in a cast' m which v6ri- 
lication of confession had Ix'cn icsorted to liv 
the jKilice. ^Uie ])risoiicr l^adha llalwai was 
arrested by the police almost ;mmediately 
after a murder said to have been comimtted by 
several persons was lepoited. 'J1u! very next 
day he was placed* hefoi’c a .Magi'^tratc and 
made a confession. On the apjilicalion of the 
investj^Jing pcilice officer the Magistrate, who 
W’as the jireliminary ciujiiirv deputed 

a Stib^dinate Magistrate nominated by the 
policc'^fficer to verify the Htatomont of the 
uccusel who was remanded *to jiolice custody 
for that purpose. The Magistrate went to the 
spot and the accused pciinted out to him various 
places connected* with the occurrence and also 
tnad^^^ome statements to liirn diescrihing bow^ 
thie murder was committed and giving some 
details not pBeviously mentioned. 


Mr. Justice Prinsej) strongly condeiniied 
the piocediire adopted and observed as fol- 
lows I-''' Jhe proceedings taken before the 
Magistrate seem to us to be open to the strong- 
est objection. TIio veriheation system a|)par- 
ently has been recent ly inliodiiccd in consc- 
(jnenct‘ of a circular issued h\ I he Inspccior- 
Ueneral Police • last yciir and there is 
scarcel\ a ease of any heinous eriiiu’ in whieh 
it is not now' put into operation. It can 
very randy he adopted tor any useful purpose 
Us real object seems to he to add lictitioiis 
weight to a confession iveorded after an accus- 
ed has been for twenty-four hoiiis in police 
custody and to embarrash a Judicial Officer 
when he has to determine at tlie^trial whether 
that confession which lias been lepudiated and 
denied immediately alter it was made and on 
the first opportunity wlam tli(‘ jirisoner was 
tree fioiii all intiuences, real or imaginary, 
from the police, was voluutarilv made and 
whether it* is a true statement of wlial actually 
took pla('(‘. b’rom this |)oinl of view’ wo 
think that ll)t‘ practice is verv ohjectionahle. 
The general elleef of a verification so eojiduei- 
ed would he to give the sanction of a ]\Iagi.s- 
trate’s ])resener' to anything tli«l tlie investi- 
gating pohee officer might tiring beforo him. 
Sucli verifications an* surely alwavs eoimiiiUed 
to a Magistrate of the lowest class and of little 
or no expel lenee. How would the rural and 
unintelligent public regard proceedings so eon- 
Mncted b,v a Magistrate in close eonnectioii 
with th(‘ police? IsV likely tliat any com- 
plaint would he made fo sucli a Magistrate re- 
garding Hiiscondnct of the police? The 
villagers would certainly notjeol that such ,i 
comjilaini would reetdve jiroper attention and 
they would therefore abstain from making a 
complaint which, if not oslahlished, would ren- 
der them lial)le to serious consequences.” 
One v.ainld nntnrallv expect th^t a practice so 
strongly condemned a Judge of the position 
and eminence of Mr. Justice Prinscj) would 
be abolished but unfortunately the system of 
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.verification of confession is still in vogue and 
bears testimony to the disinclination of the 
police and the executive to give up objection- 
able practices in spite of the protests of the 
Hon’ble Judges. 

The other objectionable practice is that oi 
holding identification parades in jails. A 
Magistrate is taken to the jail and the accused 
mixed up with some other persona are made 
to stand in a row belore him. The police pro- 
duce persons who profess to be eye-witnesses 
to the occurrence in question and iBey identify 
the accused in the presence of the Magistrate. 
These persons figure as the important wit- 
nesses to the occurrence at the trial and the 
Magistrate is called to d^^pose that they identi- 
fied the accused in his presence. The obvious 
object with whicli these identification parades 
8X6 held is to pin the witnesses down to the 
statements made by them to the police. It is 
said that one abuse leads to another and Lai 
Sing V. Crown, I. Ij, li. 5 Tjahore 396, is an 
instance in jjoint. The Magistrate in whose 
presence the identification parade had been 
held in jail was called as a witness in the 
Sessions Court. Instead, however, of staling 
in Court the details and the results the* wit- 
ness merely referred to certain documents 
which were described as exhibits in which he 
stated that his evidence was tq be found. 
These documents were put oh the record as 
his evidence. Tliis strange method of record- 
ing evidence called for the strongest re- 
marks from their Tjordships. As pointed out 
by Fforde, there is no doubt that it would 
shorten the labours of a trial Judgc.if he were 
to be permitted to record written statements 
6f witnesses in the form of pxhibits by tlic 
mere production of the witnesses and their 
testimony that the exhibits embody the details 
of their evidence, but any person with any 
knowledge of and regard for judicial proce- 
dure should know that such a metlfod of re- 
cording testimony would if applied to the wit- 
nesses reduce the trial to a mere travesty. 
As regards the evidentiary walue of a statement 
describing what took place in an identification 
parade the learned Judge says : — “ The mere 
fact that a witness is able to pick out an accus- 
ed person from amongst a crowd does not 
prove that he has identified that accused! per- 
son as having taken part in the crime which 
is being investigated. It might merely mean 


that the witness happens to know that person. 
The principal evidence of identification is tlie 
evidence of a witness given in Court as to how 
and vnder what circumstances he ^came to 
pick out a particular accused person and the 
details of the paii; which that accuacd tqok in 
the crime in question. The sta/einent made 
by such a witness at an identification parade 
might be used "to cerroborato his evidence 
given in' Court but otherwise llie evHence 
identification furnished by an identification 
parade can only be hearsay except as to the 
simple fact that a witness .was in a position to 
show that he knew a certain accused person 
by sight.'’ In the Barrah dacoitv cn^^e vSir 
Lawrence Jenkins took serious object ion to 
identification, parades and held thrit they are 
of little probative value. ‘- 


Courtesy between political rivals. 

We noticed in a previous issue the spirit of 
healthy emulation and generous rivalry that 
exists between political opponents in hnglanci 
in the service of the country. Tliis never 
stands in the way of their olleriug each otlier 
courtesy and social amenities in public func- 
tions or in private life. We note that 
Mr. Lloyd George and Mr. Eamsay Mac- 
Donald were amongst the pall-beaiers at the 
funeral service held for the late Lord f'urzon 
at Westminster. The following extract from 
the Law Times descr&cs the receiilion l.liat 
Lord Oxford and Asquith had on liis being 
introduced into the House of Ijords : — 

^he circumslances accompanying the introduc- 
tion to the House of Lords of Lord Oxford and 
Asquith constitute an object-lesson of the most 
delightful feature of public life in this countiy— 
that political differences do not aheefc personal 
relationships, and that the foremost political op- 
ponents ar^ not infrequently the most intimate 
l>erBonal friends. One of, the introducers of the 
new peer was Lord Balfour, who for more than 
a generation had faced him in uncompromising 
opposition in the House of (Jonitnons. Lord Car- 
bon, as Leader in the House of Lords of the Go- 
vernment to which Lord Oxford is in opposition, 
referred to his accesfion to the House of Lords 
as confeirring an ad/iitional lustre and distinction 
on that assembly, while the House itself was filled 
with members who desired, by their presence, to 
manifest their hearty personal goodwill to Lord 
Oxford, whose! old cefieagues in the House 
of Oommons, of all parlies, filled everjr available 
space for strangers in the Chamber of the House 
of Lords for the purpose of witnessing, with iB* 
terest and sympathy, the ceromony. • ' 

no 
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HINDU POLITY. 

Hindu Polity. By K. P. Jayaswal, M,A. 
(Oxon), Bar-at’Law. Butterworth d Co., 
Calcutta. • 

JMr. Jayaswal commeficed Lis researches on 
the above subjei?t when he was a member of 
the tJalcii^ta^ Bar and received considerafele 
encourayciiitiit in his work .from 'tlie late 
Sir Asutosh Chaudhuri andl the editor 
of this journal: The results of his early 
cesearciies on the subjoct were published 
in our columns in the course of 1911-1912. 
These ih^sues of the Calcutta - Weekly 
Notes were forwarded to some German 
savants and they* expressed lii^jh appreciation 
of Mr. Jayaswal’s work. We can personally 
tebtily that Mr. JayaswaJ was quite original 
in Ills resca:‘clu!s in this directiyn. So much 
so, tliat wher/ lie used to read the texts that he 
had collected together and the conclusions that 
he laid drawn from them, we used to chaH 
him and at the same time ask him U)*give U3 
more (jf Lis kahmi (fables) before he w'ould 
convince us that his interesting theories were 
after ail b.is.d on a solid foundaticin of facts. 
Our sce;)t'ci.mi encouraged him to devote 
critical examination to his data and' what is 
more, to exerc'ise more care and caution 
in drawing his concliisioiis, with regard to 
.whi(di lie spared no pains to test and verify 
them Inmsolf, and even to court adverse 
criticism. In the present wmrk he has 
digested tlie results of his researches to 
w’hich he has devoted bo many years of 
industry and scholarship of % kind for 
which ho has a genius all his own. In the 
present work he has strung togi^ther facts and 
given u£i a pen and ink sketch of the ancient 
flindu pahty as lie found them recorded in 
authentic treatises v/ithgut any dash of colour 
for distorting our ^ision. While h,e was engag- 
ed in rcc isting liis published early researches in 
this scientific form, many an aspirant for 
cheap literary notoriety sought to bedeck 
themselves in borrowed plumes and attempted 
to parade before the public as the pionegrs of 
such research. But Mr. Jayaswars great 
contribution to the early history of the Hindus 
has sundved all such spurious attempts to take 
the shine out of his work and after the many 
vicisritudes that it had to undergo since 
it attracted the attention of the Calcutta 
University, it h^s emerged as one of the most 
oritfinarcontributions to the history of a.ncient 
India from the pen of an Indian non-Brahmin 


scholar of the present democratic age. We do 
not say that what Mr. Jayaswal contributes to 
the stock of knowdedge regarding the ancient 
institutions of Hindusthaii is the last word on 
the subject but w^e say that he has let in new 
light into an unexplored region of the an- 
cient civilization of Aryavarta. 

This beok comes as a surprise to many who 
are ignorant of the East and as a revelation lo 
those who are learned in its ancient lore. 
Political institutions of the kind noticed in 
this work are believed to be comparatively 
modern in their origin. Tlie author has struck 
out a new path for himself, which both In- 
dian scholtirs and European orientalists will 
do well to pursue for widening the field of 
knowledge with regard to this ancient land 
and thus establish a closer link between the 
past and present. ^ 

Wo give* below a short outline of wliat this 
remarkable work principally deals with. 

We can all reinem})er the dav when it was 
universally tiiought that monarchy, absolute 
and autocratic, was the only constitution that 
appealed to the Indian mind — and that alone 
suited the genius of the folk, and consequently 
the future too (being rooted in the past) would 
have to be a replica of some fonn of fiersonal 
desmtic rule. 

But Mr. Jayaswal lays the authorities be- 
fore us. He demonstrates plainly that the 
root of the constitulioiis at the dawn of 
liistory w,erc the Vedie Sa)mti and Sabha 
and when a King did exist, he had to rule with 
the consent of these assemblies. 

Then the author traces the rise of Hindu 
republics and their early origin and there was 
a number of them before the advent of 
Buddhisnj. Sanqhns wer^ political bodies 
known to Panini and jana and gana were syno- 
nymous expressions wdiicli meant the peo])le at 
laVgc and signified the democratic character of 
these assemblies. Tliese political Sanglias 
faded into relij?ious organisations modelled after 
them in Buddhistic times, when this humani- 
tarian rcfligion absorbt'd within its fold all the 
moral activities of life. Mr. Javaswal after 
noticing the action and re-nction between the 
religious and tenif^ral activiries of the an- 
cient Hindus goes on to tlirow additional light 
on its outer fringe such as the Licchavis, a 
liberty-loving republican people whom Dr. 
Rhys Davids rescued from obscurity. 

The AfthasafithTa has of late been too often 
quoted by anybody ahd eVerybody who poee^ 
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as an authority iu ancient Indian history, but 
not with much fruitful result. It is in the 
hands of the author of Hindu Polity that it has 
done so and been made to yield its quota to his 
valuable contrilnitioiis on the subject and led 
to its general' appreciation. 

The Greeks liave often been quoted only to 
prove the absence of civilisation in the 
country, but Mr. Jayaswal proves the mystery 
of Megasthenes and: his successors. 

As vve have ohscr\ed before our author is 
brilliant in generalisation and careful in his de- 
tails. lie gives us a com]n‘ehcnsive survey not 
only of republics which actually i^xisted hi 
early Hindu times, hut also of theories dealt 
w’ilh by the ancient authors. 

The evidence of the Maluihliaraia has been 
the stock-in-trade of the oriental and occidental 
scholars of ancient Indiavi jiolity but never 
before have our reasons l)een roused, oiir heart 
touched and our mind convinced. 

Our author next passes on to Asoka and his 
age, and the Sauffha iieriod which terminates 
with the advent of the Guptas. 

Monarchic.^ next come in for considjcration 
and our readers arc already familiar with the 
rn«agnificent coronation oath originally pub- 
lished in these columns, and dealt with by 
the author. We are also told of the election 
of the King in Vedic times as also how' he waN 
deposed and re-elected. 

The kingship does not degenerate into a mere 
hereditary oflice even in the , ]3rahman age. 
The ancient Hindus, intensely religion'^ 
and spirit iial as they were, avoided the dangers 
inherent in the theory of l)ivine Right. Pei- 
haps they regardal any such doctrine as 
blasphemous. ^We get too a complete ac- 
count of the checkrt and balances whi«h neutra- 
lised the evils associated with undiluted des- 
potism. And in details of administration, 
such as, justice and the raising and disposal of 
taxation, safe-guards are worked out with 
admirable logic. 

Monarchy leads on to imperialism, and m 
this realm there is enoifgh to satisfy fhe most 
blatant chanvinstic mentality. 

For, in truth, the ancients worked out each 
theory to its logical consequences. 

To appreciate the real worth of the wwk, 
it must he carefully studied. It reflects 
all the more credit on the author that 
in a truly schoIaViv spirit be claims no personal 
credit for it and th^pws open the wealth of 
Information collected by nim for the Tienefit of 


the public and appeals to co-workers in 
the same field to regard them as their own 
and make any use of them they like for tlie 
iidvaiicement of human knowledge. We con- 
gratulate him for lifting the darknesii that has 
so long hung heavily over this land of mystery 
anil hof^ejt will contribute to a bet<tor ufider- 
slanding of the ‘East by the West'. 

MOJrrCiAGE ()E XOK-EXlSTh?KT ' 

jtx01m^:rtv. 

Hy\\. r. J.L.B. 

An instrument, professing*’ to convey pro- 
perly not in existence at the time, is void at 
law lor the simple reason that the subject- 
matter of ihO conti’act does not exist at tlie 
lime and tlierefore there is nothing upon which 
the contract can operate. J/ikewise, in cipiity, 
an assignment dealing with p] 0 |>erly which 
doe.s h(ft exist is inoperative and! in- 
effective as an immediate alienation for the 
reason aforesaid. 'To quote the weighty pro- 
nouncement of rhilliinore, |j. d., in Indus- 
Inal Finanrr Sifndicair, Lid. v. L/ud, [Ifllfij 
2 ('ll. I). 315, “ a man cabnot, in equity, any 
more than at law, assign what has no exist- 
ence. ” But e(|uity does nut stop here. ^ It 
pro(M‘cds fiutlior and gives effect to an assign-, 
incut of fiiiuro property by treating it as a 
eoniracl to assign wlien such property comes 
into existence. The moment, the assignor 
comes to own the property, answering the des- 
cription gi\(in in the contract, equity looks 
n]xui the ow norshiu of tlie assignor as that of 
a trustee for the lienefit of the assignee in 
accordance with the maxim, whieh Lord 
Tliurlow said, lie took to he universal, “ that 
whenever per.sons agree conceming any parti- 
cular subject'; that, in a ('ourl of Equity, as 
against the ]iarty himself, and any one claim- 
ing under* him. vnlnntarilv or with notice, 
rai.ses a trust." Tn tlie Initial stage of the 
(toutracl, the assignee is only an equitable 
assigi?ee, hut he, at once, acquires the legal 
estate and becomes entitled to the conveyance 
of the propertv when it comes into eiftstence. 
The principle is not^far to seek. It is onlj an 
enunciation of the rule that equity considers 
that as done wEioh ought to be done. A c6n- 
thict for valuable considfration engaging to 
transfer property to come into exist^nco at 
some time in future, is looked upon as a com- 
plete transaction when the property answer- 
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iiig the (lesci'iptioji fjiven in the contract comes 
into existence, and ef)uily treating that as done 
wliich ouglit to be done, compels the assignor 
to convey the ju'oporty • to the assignee. In 
other teians, a man ina\ coiltracf to assign 
property, of whicli^he is not ])OKsoKsed at the 
time, irf'or 'finable consideration and 0 (|iiity 
will fasten 4 ij)ou tlie pro])Ojt\; wliendfe does 
become possessed of it. Obviouslv, therefore, 
an assignment of dhis descripticAi is recognised 
n^t as aft immediate ahenailioii hut a^-^ a con- 
tract to come into force wlion the promisor 
happens to possess the propeit\ contumplalcd 
by the contract. 

* Bill a transactui^i of this cla-‘,s onnlit not to 
be mixed up jutd confiis<_‘{l with execiiloiy con- 
tracts. T\\k^ assignee, at llie lime of the 
assignment, fulfils liis part of tl^ obligation. 
The only thing tlial remains to he done is the 
ptu’formaiKV^ of his ohiigation hv tlu‘ assignor 
when the jirojkTty comes into existence. 1\) 
Ik* more juveise, an assignment of this class 
is a ])resent transfer to come into force at a 
siil):-e(|iK‘]it [leriod on the haptioning f)f a cer- 
tain eontingenev and ecpiity rouies to the 
resene of the assignee when the contingency 
takes plac(k But the natme of the relief 
granted hy e{jnity is dependent upon the terms 
of the ermlract and the class of property in- 
volved in the? ti'ansaction. In the case of 
moveabl<> property, the ends of justice are 
satisfied if damages ai'c awarded to the assignee 
when the assignor fails to carry out his part 
of the fihligatiou. But if the assignment re- 
lales to immoveable propei’ty niorifv is hardiv 
a consolation to the aggrieved assignee. Land 
has got its (Avn special \alue ai]d is incapable 
of assessment in coins, rnder these circum- 
stances, the ecpiitable doctrine of specific per- 
formance conies into ph\y, and the assignor is 
Compelled to convey the legal estate in the 
property to the assignee. lUit the condition 
precedent to the award of a decree> for sfiecific 
performance is th© existence, of something 
specific in res|iect to which performance can 
be directo(.l. To other words, the subject- 
matter of the assignment must he so phrased 
as to be capable of identification. It is not 
necessary that it should admit of idientifica- 
tion at the time of th6 assignment but it 
should be capable of identification when the 
assignment is sought to be enforced. Then 
again, tbe term'fe of the assignment should not 
be so broad and comprehensive as to cover too 
wide m area, A contract engaging to trans- 


far all the after-acquired oariiuif.s of an iudisi- 
(lual IK inequitable and ofleiisive to public 
I)oliev hecause it is so coiniuohensive as to 
deniuli. the mortgagor of tlie means of main- 
tammg himself. v\n assignment, embracing 
so wide and extensive a sulijeet-mnttcr will 
not he cnioreed by a Court of E((iiily. 

The leadjng English case— rather the ela.ssi- 
ciil ease- iMth reference to this traiisaetion is 
llolrdijd Mar.sliall ^ 10 H. Ji. t'. J91. The 
facts (,| the ease, in short, are that Taylor, the 
ow ner ol eertam machinery in a mill, Executed 
a deed m fatoiir of JfoJroyd by vvliicli it was 
aeclured that the machiricry was the property 
of lioliovdmnl it was liirther covenanted tlia’t 
all niacliiiieiy whicli would lieiicel'orth be 
brouglil into the mill will belong to Holroyd. 
Jhe Hhenif seized the macliinery so brought 
m by a,j lor, Holroyd claimed them as an 
eiiuitable assignee. Therefore the question 
was as to what was the. position of Holrovd. 
Cord Westbiirv answers ; •• Jtuf if a vendor or 
m()rtg.igor agrees to sell or mortgage jiroperlv, 
real or personal, of which he is not possessJd 
at the tune, and lie receives eonsidenition for 
the eontr.id and allerwards becomes possessed 
nl the projjerty answering the description in 
the coiiirad, tlierc is no doubt that a Court 
•)t Equity wouhl compel him to |)crform the 
contract, and that the contract would in equity 
transfer the beneficial interest to tlic mort- 
g<igee imniediately on tlie property being ac- 
qii'ired .... Jt fo’llows, that immediately, 
on tlie ne(\ machinety and effects being fixed 
or |)laced in the mill, they became subject to 
tlie operation of the contract, and passed in 
equity to the morlgagee. to whom Taylor was 
Ixiund to make a legal conveyance, and for 
vylioui he, ill the meantime, waij a trustee of 
the firopefty m question.” 

Another case of equal importance is Edward 
/m/hi/ V. UdOffinal Reenver, Ifi App. ('as. 
o-.d. Herein, the question for determination 
w^s whether an assignment, by way of seciiritv, 
of certain book-debts due and owing, or which 
miglit dyring the cofi^jiiuance of the security 
become due and owing, to the mortgagor in 
any trade which he might, thereafter, carry on 
in any place was v^lid so as to.give the assignee 
a gotxl title to them when they came into 
extstence ” There is.” .savs I^ord Wa4n! 
flit condition which must be 

fulfilled in order to make the assignee’s ri«rht 
attach to a future chrae in action, which ''is. 
that, on its coming into ofixistence, it 'shali 

H3 ' 
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answer the description in the assignment, or 
in other words, that it shall be cai)ablie of 
being identified as the thing, or as one of the 
very things assigned. When there is no un- 
certainty as to its identification, the beneficial 
interest will immediately vest in the assignee. 
Mere difficulty in asoertainjng ah the things 
which are included in a general Assignment, 
whether in esse or in posse (in actual or pos- 
sible existence), will not affect the assignee's 
right to those things which are capable of as- 
certainment or are identified.” 

The case of Collyer v. Isaacs^ to be foundi in 
19 Ch. D. 342, provides interesting reading 
on the question whether a debtor,* after the 
order of discharge, is free from liability due 
to a mortgagee of this class if the mortgagee 
does not choose to prove his security bond in 
insolvency ptruceedings. , Thie debtor, in this 
case, executed a mortgage-secunty to his 
creditor which contained in form an assign- 
ment of all future chattels which should be 
brought upon certain premises. Then the 
debtor applied in insolvency that his affairs 
should be liquidated and subsequently obtain- 
ed an order for discharge. The debtor, after 
his discharge, brought other chattels on the 
premises, and the creditor claimed these 
chattels under his mortgage-security. The 
debtor brought this action to prevent, by in 
junction, his creditor from selling his after-ac- 
quired chattels. Jessel, M. K., says, ^ The 
creditor had a mortgage-security oq existing 
chattels and also the benefit of what was m 
form an assignment of non-existing chattels 
which might be afterwards brought on to the 
premises. That assignment, in fact, consti- 
tuted only a contract to give him the after-ac- 
quired chattels ....... Until th^ property 

comes into existence, the contract remains 
only a contract by which the party entering 
into it will be bound, and when the property 
comes into existence, it is a contract for the 
breach of which he w'illi incur liability.’’ As 
the creditor did not prove his mortgage-secu- 
rity in the course of t?ie insolvency •proceed- 
ings, it was held, that the debtor, after the 
order of discharge, w^as exempted from every 
obligation under 'the mortgage-security and no 
liability attached to the chattels brought on 
the premises subsequent to the order of dis- 
charge. 

The cases of Welding v. Read, 8 H. & 0. 965 
aud In re Clarke, Ctfomhe v. Carter, 36 Ch. D. 
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348, illustrate that mortgage of future property 
‘is valid. 

Now let us turn to the law of this country 
and find out whether there is any act or provi- 
sion pf law^ whifch sanctions transactions of the 
type under consideration.,^ The Transfer of 
l,Toperty Act, primd fucie, deals wjjth disposi- 
tion of property in preeseydi, 1/ does not ex- 
pressly provide for the transfer of future pro- 
perty. 

Tile Words ” transfer of property.” have 
been defined by sec. 5 of the said Act as, ” an 
act by w;hich a living person conveys property, 
in present or in future, to one or more other 
living persons, or to himselit and one or more 
other Jiving persons.” Tlie presence of 
a comma after the word ” property ” and 
before the words ” in present or in future.” 
suggests that the words “ in present or in 
future ” govern and qualify the verb ” con- 
veys ” and not the noun ” projisrty.” It ia 
unfortvnate that the Legislature did not deem 
it advisa*ble to lay down a definition of the 
word “ property ” with wliich the Act deals. 
Now, thi^s argument is strengthened by the 
collocation of sec. 6 which emnnerates a list 
of exceptions to the rule .that “ property of 
any kind may be transferred ” and mentions 
in the forefront that a mere chance of 8ucc.es- 
sion, a mere expectation to receive a legacy op 
the death of a relation or any other mere pos- 
sibility of allied nature is inalienable. In 
other words, it prohibits tiaiisfcr of a particu- 
lar claas of future properly. As a matter of 
academical .interest, 'ii will be an excusable 
digression, to mention here that there is a 
divergence of opinion in the Englisli Judiciary 
on .this particular point. Tjord Hardwicke has 
held in Ghanncy v. Graydon, 2 Atk. GIO, that 
though in law a possibilitv is mu. assignable, 
yet in equity where it is done for a valuable 
consideration, it has been held to be assignable 
and transmissible to the representative of the 
devisee. While, to the contrarv. Lord Eldlon 
has observed in Carleton v. Leighton, 3 Meri- 
vale 667 (1805) at p. 671, “ T^at the expect- 
ancy ‘6f an heir-presumptive or apparent (the 
fee simple being in the aaicestor) was not an 
interest or a possibility nor was capable of 
being made the subject of assignment or con- 
tract.” But BO far as this country is concern- 
ed, the section has settled that such a property 
is not capable of alienation and for a very good 
reason, if speculation is permissible. The 
tiUnsfer of such a possibility is an offence 
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against public policy, inasmuch as the trans-^ 
feree, in order to achieve the fruit of his bar- 
gain, may yield to the, temptation of bringing 
about, somehow or other^ the«end»of the life 
which stands between liis transferor anfl the 
property, the subjdct-matter of the contract. 

Now the nost question is, dops sec. -tf of the 
Act forbid transfer of future property of every 
description? In* other word&, docs the ex- 
^ession* “ any other mere possibility of a 
like nature " embrace future propei*ty ol 
every descriptior^ or is its scope to be. confined 
to the properly ejusfiem generis with those 
inamcdiately preceding? It is a settled rule of 
interpretation that the general word which 
follows [articular and specific words of the 
same nature as itself, takes its meaning from 
them, and is presumed to be restricted to the 
same genus as tliose words. [See the obser- 
vation of Willes, J., in Fenwick v. SehmalZy 
L. R. 3 C. P. 313.1 Purther to construe this 
into an absolute prohibition against transfer 
of future propeity will be imputincr ignorance 
to the framers of the Act in respect to the 
•Well-known cases of IlolToijd v. Marshall and 
Paiby v. Official . Ueceirer, noticed above. 
Therefore it can be safely said that this section 
is exhaustive and not illustrative. It enacts 
•against the transfer of a particular class of 
future properly only. In other words, a mere 
chance of succession, a mere expectation to 
receive a legacy or a mere possibility of like 
nature is an exception, to the rule that future 
property can be made the sulijoct-maitter of 
assignment. The doctrine of feeding the 
grant by edoppel, ondjodied in.'^ec. 43 of the 
Act, is an illirdration of the intention of •the 
Legislature to recognise the validity of the 
transaction under consideration. If the grant- 
or purports to convey a property^ to which he 
has got no title at the time and if he happens 
to ov;n the property subsequentlyf then the 
property passes at dhee to feed the grant and • 
the grantor is estopped from going back upon 
the grant. * 

Turning to the case-law, thb earliest case 
on the point is Lalla Teeluckdharee Lall v. 
The Court of Wards and* another^ [1869] 11 
W. R. 149. Teeluckdharee borrowed money 
on the security of certain fees in deposit or to 
be deposited te his Credit in the Collectorate. 
The question for determination was aa to 
what was the character of the mortgagee. 
The Hon ’hie E, Jackson and C* Hobhousei 


JJ., upheld the mortgage and entered judg- 
ment lor the mortgagee. 

The question involved in tlie case of Misri 
Lai and others v. Mozhar Hossai)L and others, 
I. L. •R. ]3 Cal. 262, was whether the mort- 
gage of indigo crops that may be grown upon 
a certain plot of land is a valid transaction, 
“ Such a transaction,'’ observe their Lord- 
ships Mr. Justice Mitter and Mr. Justice 
Agnew, at p. 264, “ as this, is neither govern- 
ed by the Transfer of Property Act nor by the 
Contract Act. The transaction is in the 
nature of an agreement to mortgage moveable 
property that may come into existence in 
future. We see no reason that it is not 
valid.” 

The case of Bansidhar v. Sant Lai and an- 
other, I. L. R. 10 All. 133, is another judicial 
pronouneeq^ent on the vali^ty of mortgage of 
future indigo crops. 

The case of Gyadin and others v. Kashi Gir, 
I. L. R. 29 All. 163, deals with mortgage of 
immoveable property to come into existence in 
future. The mortgagor, in order to pre-empt 
a share in a village borrowed a sum of Rs. 3,000 
from the mortgagee on the security of the pro- 
perty he was already owner of and also the 
share which he was seeking to pre-empt. The 
mo[;tgagor succeeded in his suit for pre-emp- 
tion and the present suit was brought by the 
mortgagee to recover his money by the sale 
of the pre-empted property. The point for 
determination v^as whether the mortgage qud 
the pre-empted property was valid? tan ley, 
C. J. and Burkitt, J., observe at p. 164, ” It 
appears to us that when the mortgagor acquir- 
ed by pre-emption, and got possession of the 
pre-empted' property, equity, treating that as 
done whkh ought to be done, gave the mort- 
gagee a charge by way of mortgage upon the 
pre-empted share, and in fact, placed the 
Plaintiff as regards that property in the posi- 
tion of mortgagees.’* 

Lastly, the case of Sukh Lalv. Bishambhar, 
I. L. R. 39 All. 196, is an authority for the 
proposition that th^ mortgage of offerings, 
receivable by a Mahabrahmin in his profes- 
sional capacity is valid. The cases to be 
found in 7 C. L. J. 387, andl. L. R. 38 Mad. 
500, will provide interesting reading on the 
point. 

Now, let us consider some of the incidents 
of such transactbns. • 

Firstly, whether it jH^qvails against a,, bond 
fide transferee withlut xkcrtiee? 
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The answer is " no,’"' because it is only an 
“ equitable security ’’ and can therefore be 
defeated by a transferee who purch^es ^ 
hvpothecated property bond and^’ithout 
notice of the encumbrance over it. ^ pm- 
chase, the legal title passes and vests m the 
vendee and inaBiiiuch as he has no notice ot 
the existence of the encumbrance therelore 
as between the mortgagee and the vendee 
equities being equal, the law prevails and the 
vendee defeats the mortgagee. But the t.is 
is otherwise, if he purchases the properly with 
the notice of the encumbrance over it. 

Secondly, in case of two mdrtg^ges created 
in favour of two different persons, one after the 
other can the puisne encumbrancer acquiie 
liriori’ty by taking possession of the mortgaged 
nroperty as soon as it is available . 

Brett and Mitn. ,M.'. ■'"'S 

in the negative in the case of a 

Sahu V. A. B- Miller, I. ^ '^i . ^ve “ \Ve 

1 ) 678 the learned .hidges obsenc, - 

think ’it is clear that, where, as m ’ 

thU’were mortgages to the creditor ot pm- 
Sy wWch was"^ to come into existence m 
future and when the creditor had aheady p* 
the consideration, the property, that ts to wn. 

that Mr Wilson acquired them, and lioi 
that moment he became the trustee ot tin 
for the creditor, who as ecdm qm 
S acquired an equitable estate or interest in 
S proTrty. The delivery after acquisition 

of the cakes to the Plaintiff’s 

fupf «nrh fl de iverv, could not 

Unless, indeed the Plaintiffs were bond 
transferees for valhe without notice. 

As a result of the various ^eeWons so^ '•! 
which have been noticed above, the following 
propositions may be deduced . 

(1) A valid mortgage can be coated ovei 
property, moveable or immoveable, 

to come into existence yi future. • 

(2) The phraseology of the mortgage-^cur- 
ity should be clear enough to indicate the mteii- 
tion to create the mortgago! 

(8) The terms of the moi-tgage-security 
should not be vague, firstly, in the sense o 
being obscure, and indefinite so as wnoei 
identification beyond the ra.nge of probubmty. 
i^ec0ndly, in the sen^e of^ embracing , wa®" ^ 
large area- as to offend a0fcinst' pnbUc p^tey. 
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(1) The mortgage is ineffectual against , a 
'bond fide transferee without notice. 

(5) ^J'he subject-matter ujf the Jiiurtgage 
should be pipa^le of, icfentitication at the time 
the mortgage is souglit to be enforced. 


To 

yir. 


eocrcisf onOf luc. ^ ^ 

Taiii Editou, '‘Calc-itta WaiiKLY Notls." 


May ‘1 crave iiospitalitv uf .y«ir* coluinfis 
foi the purpose oi disciissmt^ an iuiDurtaiit ques- 
iiou of every day occuneiict in the Civil Courts. 

In Chittagong and piobably in some other Dis- 
tJicts as well, there exists the practice of sign- 
ing the pleadings rio‘?s-wise' in the right hand 
top corner at e\cry page* from start lo linish. 
This practice does not however seem to be whole- 
some nor does it appear to be consistent with 
the law and High Cc-urt Circulaii' and as such 
sometime leads to uriiic'ccsbary hardship upon 
litigants. In Chittagong the practice is so very 
rigid that the Courts are almost prepared to re- 
ject the pleadings rnless tlicy befir signatures of 
the parties at every page. The law this point , 
IS contained in Or. 6, r. 14 and Or. $9, r. 1 oif 
the Civil Procedure Code but nowhere is it said 
that the pleading is to be signed at every page. 

A pleading is conpleted in the last page and if 
the party signs it at the end it seems sufficient. 
The High Court Circular is silent on the point but 
the practice as it obtains in the Calcutta High Court 
is to sign the pleadings at the bottom by the party 
and his pleader. The applications for certificate 
under Guardians and Wards Act Vlll of 1890 and 
Succession Certificate Act VII of 1890 which must 
be signed and verified in manner prescribed by 
the Code of Civil Piocedure for the signing and 
\erificatioii of a plaint are required to be signed 
at the end acJeordina lo set forms prescribed there- 
for. The head-note of Or. 29, r. 1 is '‘subscrip- 
tion and verification of pleading’" and iii the 1908 
Edifion of Woodroffe and Amir Ali’s Civil Proce 
dure Code there is a pote under Or. 6, ir. 14 and 
15 thus, “ the rule requires that the plaint as well 
as written statement should be su^cribed by the 
party and hia pleader if any." Now the ordinary 
dictionary meaning of the word " subscribe" as 
distinguished from " superscribe " is to sign under- 
neath. So it does not appear that the intention 
of the leigislature was ever to insist on the supers- 
cription Oi* the signing of pleadings' cross-wise at 
the r^ght hand top corner of every page. 
As a practice qujte ineonsisteBt with the 
provisions arid the spirit of law. shotilcl pot be 
allowed to contipue only because it ifii time-honour- 
ed, it is necessary ‘ that the matter should be 
thoroughly ventilated with a view to its disconti- 
nuance. - 

Yours faithfully, d 

Hembnoba Nath pirm ax, 


i(kch im. 


he 
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legal contempirary will be found interesting in 
this connection 

On the 10th Feb., in the House of Commons, 
the great constitutional doctrine of the omnipo- 
tence of Parliament and of the necessary limita- 
tion of that omnipotence was maintained and vin- 
dicated. The wordsj of Sir William Anson and of 
Professor Dicey, written nearly twenty years ago, 
are exactly applicable to the incident. ‘‘ The 
omniiioteHce of Parliament is,'' writes Sir William 
Anson, “ available for change, but cannot stereo- 
type rule of practice. Its power is a present 
poTirer, but cannot be projected into the future 
BO as to bind the same Parliament on a future 
day or a future Parliament.’' That Parlia- 
ments " writes ProfeB^^or Dicey. “ have more than 
once intended and endeavoured to pass Acts 
which should tie the hands of their Accessors is 
certain, but the endeavour has always (^nded in 
failure. Of statutes intended to arrest the pos- 
sible course of future legislation, the most note- 
worthy ar© the Acts which embody the treaties 
01 Union with Ireland and Scotland." On the 
second reading of the Chilrch of Scotland (Pro- 
perty and Endowments) Bill Mr. McLean raised 
a point of order which he said involved a 
grave constitutional issue. If the House pro- 
ceeded with the consideration of this Bill, 
it meant, he urged, that the Treaty of Union bet- 
ween England and Scotland would c^e to exist, 
and he asked the Speaker to give a ruling on the 
point. The Bill was an alteration in the govern- 
ment of the Church of Scotland and therein it 
violated the Act of Security and the Act of Union 
The Speaker said that the House had fiequcntly 
considered and adopted Bills of a similar chafae- 
ter affecting Acts on the Statute Book, and it 
would be a serious thing hold that the House 
>vas not supreme in matters of legislation. He 
could come to no other decision than, that the 
power of Parliament was supreme in the matter 
In reply to a further question, Ihe Speaker pur 
the doctrine of Parliamentary omnipotence and 
Hb limitations concisely, thus; “ WMt Parlia- 
ment has done Parliament can undo^,' The pro- 
visions of the Treaty of Union with S^tland have 
been altered on previous occasions. Thg declarp 
tion of the Speaker that Parliament is supreme in 
legislation, emphasises the fact that the most pro- 
mWnt function of P.'jliamcnt fa lepslation. 
The control which Parliament can exorcise over 
affairs is at least indirect, its cjptrM oyer 
tion is direct and absolute. Sir Williarn 
thus tersely describes the position ; 
reifnity of Parliament displayed in, lepslv 
tion." 


Saiyid Mohluddio v. Th. KinfrEmperor, 
1925 Pat. 112. 

The judgment of the Patna High Court lo 
Sniyid Mohiuddin v. The Kir»t-Ftnperor,^ 1926 
Pat. 112, is in direct opposition to a series w 

rplings of the Calcutta High Court tp which 
• • » * 


however no reference at all is made in the 
judgment in question. The Calcutta High 
Court has repeatedly laid down that the provi- 
Bions of sec. 342 of ther Code of Criminal Pro- 
cedure are mandatory and must be followed and 
deviation therefrom ^renders the whole trial 
void. In the case in question it hap been held 
that the. filing of a written, sta^^ment by the 
accused relieves the Magistrate from the neces- 
sity of examinuig the accused orally in refer- 
ence to the inatterjs elicited in the* cross-exa- 
mination and re-examination of the prosecu- 
tion witnesses and that non-obsen^ance of the 
procedure laid down in sec. 342 does not vitiate 
the trial imles.s it is shown, that the accused 
lias been prejiidiced. 


Sec. 256, sub-sec. (.2) provides^ that if the 
accused puts in any written statement the 
Magistrate shall file it with the record. An 
examination of secs. 255 and 256 of the Code 
of Criminal Procedure leaves no room for 
doubt that the time of taking a written state- 
ment filed by the accused synchroi&es with 
tile recording of his plea. After that is dona 
witnesses already examined by the prosecution 
are re-called if the accused •^so desires and they 
arc cross-examined and re-examined! and the 
evidence of the remaining v/itnesses for the 
prosecution is next taken and they are cross-' 
examined and re-examined. At this stage the 
accused is to be called upon to enter upon his 
defence and produce his evidence. It is 
(‘xactly at this stage ih^t the Court is bound 
under sec. 342 to question the accused! gene- 
rally on the case for the purpose of enabling 
him to explain any circumstances appearing in 
the evidence against him. It is difficult to 
imagine how the filing of a written statement 
can relieve a Court from nerforming its duty 
which under the law it is to do at an altogether 
different stage of the trial, namely, after the 
trial has prooseded much further and the Court* 
.is in possession of the cdlnplete evidence ior 
the prosecution. i 


n 

In this country an accused is not allowed to 
give ^idence on his own behalf andl in view 
of tins sec. 342 is of cardinal importance.' 
There is all the difference in the world be- 
tween a written statement presnmably pre- 
pared by the lawyers appearing for the defence! 
and a statement made by the accused himtelf. 
BO that the Magistrate can observe his de*‘ 
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ineanour and draw his conclusions as to the 
value of his statement. In this country it 
often happens that a prisoner is tried in a 
language v/hicb he cannot follow and for that 
reason as, well as for hther* equally grave 
reasons the intention of the statute is that at 
a certain gtage in the case the Court itself 
shall put a^iicle* all counsel, ^all pleaders, all 
witnesses, all representatives and shall call 
upon an individual accused with the authority 
«1‘ the Gkourt’s own voice ti) take advantage of 
the opportunity which then arises to state in 
liis own way anything he may be desirous of 
stating. It is also important to have regard 
to the time at vvjtich this examination should 
take place. To ask an accused for his defence 
before he has the whole of the prosecution evi- 
dence in front of him is not a copipliance with 
see. 342 and ft follows therefore that a written 
statement which is filed before the whole of 
the prosecution evidence is finished cannot take 
the place of the examination of the^ .accused 
after all the witnesses for the prosecu*tion have 
been examined, cross-examined and re-exa- 
mined. The object of the legislative in enact- 
Tng sec. 342 is quite clear and tlie provision 
of the statute must l>e strictly enforced and the 
<|ueslion of prejudice ought not to come in. Bee. 
o37 was certainly not inserted in the Code for 
.being invoked on any and every occasion as a 
shield against irregularities peryietratecl by 
the subordinate Criminal Courts. The only 
>\'ay to secure the proper observance of the law 
by the subordinate Courts is for the High 
< ’ourt to interfere whenever jyiy departure 
fi’om the established procedure comes to its 
notice. So far as sec. 842 is^ concerned the 
matter is one of paramount importance ,a-nd 
non-compliance with it cannot be parsed over 
m the ground of technifality. 


TECUNIARY JURISDIOTTON IN 
PARTITION SUIT^ 

There is a- conflict of rulings as to what^ 
siiould be considered the value of the suit for 
the purpose of jurisdiction . . . whether it 
should be the value of the entire property 
sought to be partitioned or the value of the 
share of the Plaintiff in the sgid property. 
The Bombay, Madras ‘and the Allahabad 
High Courts have invariablv held that in a suit 
for partition, for the purpose of jurisdiction, the 
value of the suit is not that of the entire pro- 
perty 6ut only of the share of the Plaintiff in 
the said! property. The view of the Calcutta 


High Court to the contrary is to be found in 
the recent ruling of his Lordship (Dwadca 
Nath Chakravarti, J.) in Rajani v. EajabaUi, 
I. L. R. 52 Cal. 128 : s.c. 29 ('. W. N. 76, in 
which the earlier rulings are cited. 

The view of the Patna Higli Court appears 
to be still unsettled. The fKjinl appeal’s to 
have been, debated as early as in 1920, in Dukhi 
y. llanlidT^ 5 L. J. 540, also re|)orted in \ 
P- L. T. 595, and' hence it is to be seen if ii 
departs from the settled practice of the Calcutta 
High ('ouit. 

Lord Halsbury is reported to have once said 
that law was not a logical science. In Quinn 
v. Ijcatham, 1901 A. C. 495 at p. 506, his 
liordshif) said that “ a ease is only an authority 
of what it actually decides and not for every 
proposition that may seem to follow logically 
from it.” In Barindrd Kumar Gho^h v. Em- 
'per or ^ known as the*/l/i/)wr Bomb case, I. L. 
R. 37 Cal. 487, their Lordships observed: — » 
“ That which w’as an exposition of law neces- 
sary for the judgment then pronounced is not 
obiter dictum. It is the part of the law which 
is guiding the judgment and part of the law 
he is bound to expound in the judgment he is 
pronouncing.” 

In 5 l>. L. J. 540 ; s. c. 1 P. L. T. 695, the 
facts aie that there had been a' previous com- 
pr(;inise decree for partition during the minority 
of the J^laintiff who challenged the validity 
thereof and brought the suit for an adjudica- 
tion tliat the compromise decree was not bind- 
ing uiK)n*liim iMid that he was in joint posses- 
sion, with the Defendants, of the ancestral 
properties, and for a declaration of his l/8th 
share in the entire projierties, and of his right 
to effect a partition thereof. It was held 
therein that the suit was one* for declaration 
and consequential reliefs. ‘The law appears to 
be clear as to what court-fee should be paid on 
such a suit afld following I. L. R. 42 Cal. 370, 
their Lord'shipa ruled that the court-fee pay- 
able was ad valorem on the loss to the Plain- 
tiff. Their Lordships then ruled that in a de- 
clarator suit which* affects a decree for over 
Rs. 5,000, though the Plaintiff share was below 
Rs. 5,000, the Plaintiff need pay court-fee on 
the latter amount^ and that ,the valuation for 
the purpose of court-fee is the same as that 
for purpose of iurisdiction. Thus, it is clear 
that this ruling is no authority for the broad 
proposition that the value of a suit for parti- 
tion for the purpose of jurisdiction is tlie value 
of the share claimed by ^he Plaintiff. • 
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to Rf^nofit y.^ M* Qasim^ I. L. B. 2 Pat. 4^^ * 
8.C. 4 P. L. T. 257, their Lordships (Lm and 
Kulwant Sahay, JJ.) in referring to $ 'P. L. 
J., mentioned above, which they refused to 
foUow, made the following observanonB : — 
“ Their Lordships (Jwala Prosad and Adami, 
JJ.) held that having regard to the nature of 
the suit and the reliefs asked for, the value of 
the suit for purpose of jurisdiction ‘was the 
value of the Plaintiff’s share in the properties 
and not the value of the entire joint family pro- 
perty* No doubt, in considering the question as 
to whether the apjjeal lay to the High Court 
or to the District Court, their Lordships con- 
sidered the broad proposition as to the value 
of suits in partition cases, but to my mind 
there is a distinction between suits for parti- 
tion pure and simple where the Plaintiff is m 
joint possession of his share and there is no 
dispute as to his title or share, and suits where 
the Plaintiff seeks for an adjudicaiion of ins 
title- or extent of share and for partition after 
such adjudication. In the latter case it is the 
value of the Plaintiff’s share which will deter- 
mine the jurisdiction of the Court and not the 
value of entire property. In the present case, 
there is no question as regards the title of the 
Plaintiffs, the only question before the Court 
was as regards partition ; therefore the value 
of the whole of the properties sought to^be 
partitioned must be the value for the purpose 
of jurisdiction.** Their Lordships then con- 
cluded the judgment as follows: — “ The Cal- 
cutta High Court has uniformly adc^ted this 
view and I Kulwant Sahhy, J., Das, J., 
agreeing) feel inclined to follow the same.** 

In I. L. E. 52 Cal. 128 : s.c. 29 C. W. N. 
76 cited above, Chakravarti, J., however, came 
to the opposite conclusion. His Lordship ob- 
serves “ It has pever been doubtq^J that a 
Plaintiff can, in a partition suit, if necessary, 
establish his title and his right tojoint posses- 
sion and then if his title is good, demand in 
the same suit possession, not joint possession, 
but separate possession bv partition. If this 
is so, the jurisdiction of ^he Court would be 
determined bv the value of the entire Property 
which is sought to be partitioned.*’ The facts 
on which these obseiTations are based are that 
the Plaintiff filed a plaint for partition s^iit in 
which he alleged that he was entitled to a four 
annas share of the family properties along with 
some of the Defendants, The Plaintiff forther 
aBeged that he^was in possession but that a 
oigttd had been thrown upon his title on acfspunt 


of a obtain suit previously institute 4n4 also 
ph account of ah erroneous record in the record- 
of-nguts. In this ruling his Lordship pointed 
out a confusion of ideas,, as regards ad valorem 
court-fees payable 4n certain cases of partition 
and the valuation for purposes of jurisdiction 
and observed as follows : — ‘ But it seeps to 
us that^in the present case, the Plaihtiff had to 
establish his 'title and had to establish bU 
right to j(^int ppssession which was denied, 
before he, <X)uld seek partition of the ^property 
in suit. In that case, the position would be, 
as w^as laid down by their Lordships in the 
case of Kirty Charn Mitter v: Anath Deb, I. 
L. R. 8 Cal. 757, that the Plaintiff wouldi be 
bound to pay ad valorem court-fee upon the 
value of the share that he claimed.*’ Though 
in the particular case, ad valorem court-fee 
was paid on the Plaintiff’s share, his Lordship 
further pointed out that that fact wodhl not 
make the case triable by the Munsif , 11 
Plaintiff’s share was within the pecuniary 
jurisdiction of the Munsif. 

In the case of Ranajit v. Qasim, cited above^ 
their Lordships expressly pointed out that 
there was iVo dispute regards Plaintiff’s titl» 
to partition, and if that be so, it is doubtful if 
that ruling may be any authoritv for a case 
like I. L. R. 62 Cal. 128 : s.c. 29 C. W. N. 
76 in w'hich such a question directly arose." 

In one of the rulings of the Calcutta High 
Court, it was ix)inted out that if the value of 
the whole proi)erty to be j^rtitioned was not 
taken to be the valuation for the purpose of juria- 
diction, very largo properties would be affected 
by the decisions of less experienced Courts. 
The opinion of other High Courts is to be 
found in I. L. B. 22 Bom. 351, 20 Mad. 289 
and '24 All. 381 and need not be repeated. 
Like all opinions, something has to be said on 
both sides, and thev differ. I think that an 
authoritative .pronouncement of their Lord- 
ships of the Privy Council or a legislative 
enactment should set at rfst these conflicting 
••opinions and bring about an uniformity erf 
practice throughout India. , 

Khbttra Nath Sincha, 
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Preston t. Grant*] I K. B. (1925) I77J. Sale 
of adulterated food — Notice. 

It is a matter of common experience that 
dealers in f^od-shiffs exhibit n<rtice8 in their 
places of business to the effect that adulterated 
article^ are sold by them. The object of these 
notices is to evade the statute which makes it 
penal for a dealer to supply a purchaser with 
an article other than what is demanded by 
him. In this citv in stalls wliere milk is sold 
a notice is invariably to be found id the effect 
that milk adulterated with water is sold there. 
“Ifl the seller protectcid by such a notice? This 

f uestion arose in a recent case in Engloivl 
Preston v. Grant, 1 K, B. (1925) p. 177 j. 
An Inspector under the Sale of Food and Drugs 
Act called at the Defendant’s hotel and asked 
for half a pint of whisky with which he was 
supplied. The public analyst analysed the 
whisky and certified that it was under proof. 
The Defendant was prosecuted. *It appeared 
that at the time of the sale a notice was exhi- 
bited at the bar and over the •fire place and 
the notice was also exljibited in a room at*the 
back of the bar which read as follows All 
spirits sold in this establishment are diluted 
and no alcoholic strength is guaranteed.*' 
It was found that the Inspector did not observe 
the notice and his attention was ifot drawn to 
it, nor was he told tfiat the spirits sold to him 
were sold as diluted spirits at or before the 
time he made {he. purchase. On behalf pf the 
'Defendant it was contended that he was pro* 
tected by the notice, the term.s of which were 
plain and unambiguous apd which was suffi- 
ciently brought to the attention of the cus- 
tomer by being exhibited in the bar. Reliance 
watt placed on Pemtks, Oumtm and Tee 
'Limted v. Hpughton^ 1 K. B. (1902) 889. In 
that case the Appellants, a firm of provision 


merchants, displayed on the wall of their shop 
ill a conspicuous position so as to bo visible to 
any one entering the shop a large notice to the 
effect that? theii* butter as sold at that estab- 
lishment was choicest butter, blended with 
pure English full cream milk by new and im- 
proved machinery whereby it retained about. 
20 to 24 per cent, of moisture. A purchaser 
who did not see the notice and whose atten- 
tion was ry)t called to it bought half a pound 
of shilling butter which when handed to him 
was wrapped in two pieces of paper ; on the in- 
side wrapper was printed a notice similar to that 
hung up in the shop. When analysed the 
butter was.lound to contain a percentage of 
waU^r which was in excess of the natural 
amount. Mr. Asquith who argued the case 
for the Appellants contended that- when the 
seller brought to the purchaser’s knowledge 
the fact that the article sold was not of the 
nature, substance or quality of the article de- 
manded there was no offence and it was im- 
material that the purchaser did not in fact see 
the notice. The conviction was quashed and 
Lord Alverston pointed out that inasmuch as 
the Appellants sold only one kind of butter, 
namely, blended butter, they were protected by 
the notice ; but the case was different from that 
of a. maa selling various kinds of butter and 
putting up a notice like the one in question 
with a view to his protection. In the present 
case Ijord He wart, C. J., observed as fol- 
lows : — Here the purchaser did not observe 
the notice and his attention was not drawn to 
it. He got something difforen? from what he 
demanded, whereas in Pearks, Gunston and 
Tee V. HougHon, the purchaser got the article 
which he demanded, namely, blended butter. 
The whole question is whether the Respondent 
was protect^ by the notices. In my opinion 
he was not so protested. There is no such 
thing aS constructive^ notice in a case of this 
Irind. Each purchase is an isolated transac- 
tion and if the seller chooses to have recourse 
to a general warning he runs* the risk of being 
unprotected owing to the notice not reaching 
the particular purcMaser. Where a sale has 
taken place of an article of food which is not of 
the nature, substance and qiality demanded 
the presumption thr^t the pur^aser has, been 
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piejudiced is Viot rebutted by proof of the 
existence of a notice which he did not see and 
to which his attention was not called/’ 


THE ItEPOKT OE THE CIVIL JUSTICE 
COMMITTEE, 

{ConLribitted.) 

I 

Everyone interested in the moral and the 
economic progress of the c(Jiintry, will feel 
grat ful to the Civil Justice (Committee for the 
infinile pains they have taken, the injunne)*- 
able measures of reionn suggested and for the 
deep sympathy lor the litigant public and th(‘ 
witnesses they have shown. Thoroughness 
can never be claimed in a work of This nature, 
nor are the measures jorniulated in a final 
shape. Jlut they are exceedingly valuable 
as shov\ing ns the lines in which changes ougln 
fo lake place. The detailed workings must l)e 
left to the difl'erent High ('ourts', the execu- 
tive governnients of the dillerent provinces and 
the different legislatures. 

In these aiiicles, I must eoniiiie myself 
to an examination of the juoi’e important points 
which lia\e special application in Bengal. A 
detailed examination will he undesirable aiul 
uninteresting. 1 propose to start from the 
bottom of the judicial organisation. 

'JTie Comniitte(‘ have reeoinmeuded amal- 
gamation of all i\lunsifs' otiliees locate<l af one 
station, and their being jilaced in charge of a 
Munsif, to he st\l(‘.d the Suh- Divisional Mim- 
sif, wdio will receive all plaints and a^ipUcations 
and will distrihute the contested work amon:; 
his colleagues. Meinhcis of the service ma\ 
not unlikely rcstmt ihis assertion of authority 
l)y those who erstwhile had held the same 
position as they. But the jireseni system i.s 
Hot only iineo^'jnomical, but has been iiiainl} 
responsible for tliat laxity in control over tiu* 
subordinate staff and that weakness in dealing 
with almses of the legal procedure, which ha\c 
become a reproach to the subordinate juiliciary. 
Among a j-ieople who are by habit and by,, 
tradition unpunctual and lax in their thoughts 
and habits, none but lajHfficers can gommaiul 
popularity. Tf there are three or four judicial 
officers at a station, a loose practice introduced 
in one Court is irivariahly f(\find to re-act on the 
practice and jiroeedure in the other Courts 
and the officer who is inclined to be strict finds 
the praidiees of the other (Viurts a serious 
.handicap to )iis work. 

The present system has been respom^jble for 


unequal distribution of work and for serious 
waste of a judicial officer’s time. The local 
* Sub-Divisional Munsif w ill be in a better posi- 
iioii to judge of the (juantity and tlie relative 
complexity^ of ^he wprk of his colleagues than 
the District Judge who lives far off. 

The initiation of' this reform may be 
affected merely by administrative action ^of the 
EocaJ, (iovernmenl. I ’ iider- thef powers vested 
in it under the Bengal ('ivil (’ourts Art, 1887, 
all Munstt's' Courts at each station, with the 
exception of one ifi each mav he abolfshed, tlie 
senior Munsif at. .each station mav be placed 
in charge of that C-ourt, and, all the other 
officers may he appointed additional ^lunsifs. 
'I’he immediate effect will he amalgamation of 
all work in a single Court, which can distn- 
bule work amongst others. In the Central 
f*rovinces this system has worked vei*v satis- 
factorily. In fact this is tlie practice in place's 
where several District Judges work and in a 
moclitied form this is th(‘ practice of the Cai- 
cntln Hjgli Court. 

T’he jiroposal tor appointment of a judi- 
cial officer in each District as Kegistrar of tht^ 
District Judge’s ('ourt, will relieve the Distri^it 
eludges ol minor administrative work and wiff 
enahit' them to exercise i proper supervisloii 
o\i‘r subordinate Courts and personal attention 
over imjiortant administrative matters. This 
measure need not require any additional ex- 
pense. Tf the Courts at each place are amal- 
gamated and if the outlying Mimsifs known 
as “ choiikis ” he amalgamated with the Sub- 
Divisional Courts, t,wenty-si\ officers can 
(‘asilv be h«ind for the twentv-six Districts out. 
of a total c*adre of about 200. 

W'lien conjiiuinications were very diffi- 
enk, roads were unsafe, and the pay of a 
Munsif was Rs. 50. tluit of a clerk Rs. 10, tlie 
lf;cation of Courts in outlying places was a 
justifiable administrative measure. It did not 
matter much if the judicial officer was em- 
ployed half-time or one-quartor of the time 
Now, that communicatiofts have almost every- 
wliere improved, and the pay of officers l‘as 
increased several times, the Vva«te of time 
whiefi takes place in most “ choukis ” is a- 
matter of serious concern to the public, 
iloreover the administration ip at its w^orst in 
these places. The 'pi'ospects there are ipsuffi- 
eJent to attract the more promising lawyers. 
The weight of technicality, the laxity in prac- 
tices and the weakness of the* Judge ^ are . at 
their highest in those places/ T)ie Committee 

1S2 



xViiL. XXIX.] 


THE CALCUTTA WEEKLY NOTES, 


Ctllll 


liave tlierc'tore a[)pi‘()\t‘tl o£ the terult'iiev i»^ I’t'- 
eeut years to auial^tiniiite thesc^ “ ehoukibi ' 
\vj(li Snb-J)i\i«ioiuil or Dibtrict ( ourts ivulr 
p. 4o4). 4’his rej'omi is very urgently 
needed. • • • 

• ^ ‘‘ S? S.” 

(So he coni i tilled.) 

- - • 

'iAn 1X).\ NofliS. 

(kKO.M‘ OL’R CuKKt:si*UM)i:NT.) 

' Lorn) »SHA\\ , JjoiM> rAi?S()\, S[f{ John Kjx.i: 
jlikI Amkkk Ali eontiniK'd to hear Indian 
appeals as lollows : — * 

Eeh. null. Neh'i \. Cliliajjii lUntr (l..ahoreh 

Tliis appeal ca^ne before the Vnw Council in 
JDiii! v\hen the Hoard f)ronoun(*ed judgment 
dealinjj inaudy with procedure. The appeal 
was then ex^parte, the prewud Appellant bein^ 
uiirepreseiitod, (See ‘Jh ('. \\ . A. Gl)7.) 
Mr. Parikli tor the Apfxdlal now soui^ht to 
have a. decision on tlie merits uiuler which he 
claimed to be (Uititled to pre-empfion. Sir 
Cco. Loinidca and Mr, l)ou(fl(Ls MrNair rais- 
ed a preliminary objection that the appeal did 
not lie as tlie order in ('oimcil in* conformily 
.with the jud^nnent of their Lordships had 
“ dismissed the Jtuit.” The objection was 
iijdield and the a])peal (lismissed. 


Heb. LJih. — liafciidra Xaram SiiKjh Sun- 
der llibi ( Allalialxid). In this ajipeal the sole 
(piestion for decision was whetlicr the rights 
of the Aiipellant m the property attached wert^ 
protected from atlaeliinent inkier el. in) of 
see. hO of tile C. H. C., as licing u '' light to 
tut lire maintenance.” 

The Ikiard were of opinion that the Appel- 
lant’s interest in theMttached firoperties was 
salealile but they moijified the decree of the 
High Court. 

Messrs. I)r(lru0her, K. C. * and E. B. 
fiQikes for the Appellant. • 

Jlfr. K. V. L. Xsirasimhani for the Hespon-* 
dent. 


Feb. IDth and ’iOth . — (lojudhnr Maliton v. 
Ambika Prosad Tewari. Messrs. DeGrmfthcr ^ 
K. C. and Parikh appeared c.r pc^ric' for the Ap- 
(pellants who bad instituted a suit to enforce a 
mortgage. The decree under appeal had dis- 
missed the suit on ^he ground that the money 
had been borl\)W’ecl without legal necessity. 

The* Appellants now^ contended that they 


w'cio in an\ event entitled to recover on the 
personal covenant and alleged an uchnowleilg- 
ment which prevented a bar by limitation. 
Judgment was reserved. 


Fch. ii(;tb.“ In Ydrlaifndda MiiHikarjuna 
Prii^nda v. Ilenduehinhila Sutboijn (Madras^ 
Mestii’.s DcGruifther, K . ('. ami Xurasunimm 
appcan‘(f lor the Afipeliants er parle. Th(‘ 
Appellant sued for the recovery of lands in tl»e 
]H)sses<,ion of the |{esf)(mdents. 

lie all(‘gcd that th(' |{i‘sjK)ndent.s were* 
lessns w hose teiiancv had e\|)ired. The latter 
contend(‘<l lliat ihe lands were ryoti lands and 
not the l^onie faini laixls (A tlie idaintiil’. The 
Apptdiatr ('i)url had deeidt'd. in favour of the 
tenants as regards poition of the lands Imt had 
given iht‘ Llaintilf a de(‘re(' for l»anjai‘ lands. 


I''»d». J^hd. -Tdie Jieanng was commenced ol 
Fnibrs \, lialli llros,^ which is concerned witli 
thr cniislriKMion of a lease of property in SiiL 
tangunj. The Appellant gave notice to ter- 
minate tlh* tenaiKW. The Kespondents con- 
l(‘nd (hat tlu*ir lease is permanent and plead 
(Ntoppel. 

1/ms/,s'. DrdrUffUii i\ K, C, and Kenieorllnj 
llunm for the A[>|)ellant. 

Sn ./. Snnon, K. (\^ Messrs. Dnnne, K . ('. 
and llunni tor the lh‘spondents. 

Iu‘b -j^h'd. -\dnjfini v. (Inndoppn. Judg- 
iiKMit was delivered hy AIk. .\m1'’i:u .\1J, the ap- 
peal Ix^uig disniissed with costs. 

Th(‘ following nelilioiis were presented : 

(•nifii Dm Sinifli v. Dhanpul SitKfli (Allaha- 
bad). 

Mr 1. Miifid applied for special leave to ap- 
peal in^hnnd pauperis, Jieave was refused. 

Odeif llinn Kishnn Lai v. Phoo] Chand 
(fiahnre). • 

Messrs. I)e(lnuj1h(i\ K. (\ and Wallach ap- 
plied lor specdal ](‘ave to apf>cal. The case re- 
ferred to a breach of contract for tlic sale of 
goods, delivery being given in hales in lien 
nf eai?(‘^. They eifntended that there was a 
question of law on the eonstriietion of the 
eonesj)on(len(*c which entitled them to appeal 
altlioiigh both lower (^ourts*liad found against 
them. Ticave was refused. 

Pmnidco BabQona v. Bhrjraj Babtilal (Allaha- 
Imd). 

Mr. ]V. [fa//ac/i applied for special leave to 
appeal. T.cave was granted. 
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leb. ‘Mh. "iSelore Loam Dunedin and 
Shaw and Sik J . Edue. 

An application was made in Mummmat Laj- 
wanli V, Snja Ciiand by Mr. \V . Wailach for 
rectilicafcioii ot the order in Council. The 
question at issue was whether the Appellant 
Jiad obtained a decree lor herself or for her 
assignees as well. Messrs. DcGruyther, K. C. 
and S. JJyani opposed the appliwition. Theii 
.ljordshi[>s took time to consider their decision. 

Eeb. 'J5ih.- -Before VificouxT Haldane. 
JjOUD Dunedin and Siii J. Edge. 

Jn Debt Charan v. King-Emperor ^ Sir 
G. Lowndes, K. G. and Mr. Parikh for 
the Applicant laid the matter before their 
JjordBhips and said they could not urge any 
justification for asking for leave to appeal to 
His Majesty wdiich would come within the 
principles laid down by ll^ie Board. 

The application Avas dism'i&sed , ] jORD 

Dunedin remarking that the attitude of Coun- 
sel was most pioper, that the Board shared 
with them the rcsjionBiIjility in dismissing such 
an application, hut in the circumstances it w^us 
dear that no fundamental principle had been 
violated so a>s to justify them in advising His 
Majesty to consider the appeal. 

Eeb. 25th. — In fkgu v. King-Emperor^ Mr. 
W. Wallaeh had obtained special leave to Ap- 
peal in this case from a decision of the Lahore 
High Court. He contended that the accused 
had been convicted of an offence wi^h which 
they had never been charged. They were com- 
mitted under sec. 302 of the Indian Penal Code 
and were convicted under sec. 201. 

A further plea bad been urged that the opi- 
nion of the assessors had not been obtained and 
recorded in the 'manner prescribed by^sec. 309 
of the Criminal Procedure Code. 

Messrs. Dunne, K. C. and Kenworthy Brown 
for the Crown were not called upon and the ap- 
peal wa<s dismissed. 

In the judgment which was delivered by 
IjORD Haldane it was stalled that no violation 
of the principles of natural justice had been 
established so as to justify interference with 
the decision of the Indian Courts. 

The Board has now commenced the bearing 
of Canadian aj^als and it is probable that no 
Indian appeals will he heard for Ibe nexi 10 
days. 


4iotCf of (Saoto. 

' CALCUTTA HIGH COURT. 

H&c&at aeolstons not jet r«Dor««d 
iThe impumnt owes lo be laU| reporied hereafter A 

Civin Ar^EriLAZ’B .JOEiSDicnoN. Before 
HUHEAWAlim AKD DlIVAL, JJ. S. A. 
JS'O. 1499 OF 1922. tiAuENDJtAISiABA- 
i’A.V MAITV, Appellant v. yi4’A2<ilTll 
JIAS,' Bespoodent. The 7tb ' April 1925. 

Tender— No deposit in Court-Interest. 

■I’he ap).)oal was by the Plaintiff in a suit on 
hand-note, dated the 4th April 19l6, for 
Us. 350 bearing interest at 36 per cent. 
Defendant admitted execution. of the note ot 
hand audt receipt of the money but pleaded 
that the amount due was tendered by money - 
order on 15th July 1910 which, however, was 
refused. The suit wrvs instituted on 8th Janu- 
aa 7 1920 and tinder the circumstances Defend- 
ant claimed exemption from i>ayment of costs 
of the suit as also interest from the said date 
of tender. 

The firat Court decreed the suit in its en- 
tirety holding that the tender had not been 
kept good as the amount was not deposited in 
Court. On‘ appeal it was held that the tender 
was good and sufficient but inasmuch as money 
was not dejxisited the Court allowed interest 
at the rate of 6 fier cent, from July l0l6 to the 
date of the institution of the suit. 

On appeal it was urged that the Defendant 
not having deposited the amount alleged to have 
been tendered before action after the suit was 
instituted, the plea of tender was not available 
to him ; and that the Court was not justified 
in reducing' the conti’act rate for the period 
between 16th Jnly and the date of the suit : 

Held — Distinguishing and differmg from 
16 Eom. 141 and 38 Mad. 959 at p. 970 and 
approving of the observations of Mookerjee, J.. 
in 34 Cal. 305, that the rule that the plea hf 
tender is not ..available for defence if the 
amount tendered before action is not followed 
by deposit after action, is a role of English 
'law and the same has ndt been inoorpamted 
in Indian law, and the Court was justified in 
allowing interest at 6 per 'cent, ‘for the peri^ 
hfter lender to the date U the suit wbit^ was 
allowed by way of equitable compensation. 
The ai^al 'Was dismissed with costs. 
Messrs. Satya Charm Sinha and Mahen^a 
Nath Ghose for the AppeUant. 

Mr. Apurha Charan Mjtkherfi for the Bee* 
pondent. 

A. C. M. 


G. D. M. 
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Is a member of Parliament representative of 
the whole electorate? 

Oil the 'JOth nf l'’el)riinry lust ii'very iriterest- 
iji^ discussion look pljice in the House oi 
( uunuoiis, in conncciioii with the l{e|)iesonta“ 
Mon ol‘ tiu* IVojjki Ihll, as to Jiovv I'ar a mem- 
ber ot rai’linnicnt niav, at any tini(;,*l)e saia 
lo be IruJy reprehcntiithc ol Ins constituency . 
'riie iact that he is reUinied by a majority may 
in itself he said to take awav lium^iiin such a 
represeutetive character of the whole elec- 
torate, ye IS tlier<* hy the choice of the, 
inaijority. " The control that his coiiKiitnency 
possesses o\er him is that when lie may have 
‘occasion to seek re-election, the majority, 
though not identical with the previous one, 
may disapprove of his work, policy or prin- 
ciple in l^arliamenl and refuse to re-elect him. 
So the responsi’nilitv hn* his r.ction in Parlia- 
ment is partly personal and onlv •partly repre- 
sentative. The following considerations will 
also sho.v that he cannot at any lime be said 
to be representative of the whole electorate : — 
Mr. Whiteley, on the 20th Feb , in moving the 
second reading of the RQi)resentation of the Peo- 
ple/ Bill, which seeks to extend the franchise to 
women at the age of twenty one on the same terms 
as now apply to men, referred casually, in the 
course of his speech, to a matter wliich lies near 
the seat of Parliameftfcary life and exercises an • 
influence little, if at all, publicly acknowledged, 
but of incalculable power on the existence of a 
Pai’liament. Referring to the position assumed by 
the opponents of the Rill, that a matter fo serious 
as that to which the Bill relates should not be 
taken into consideration in, the. early days of a 
Parliament but in Us dying* days, so that the Bill 
could be followed by a new election for a new 
Parliament, Mr. l^iteley said he was not sure that 
the House of Commonl could be said, at any time, 
actually to represent the whole of the electorate. 
Additional voters were placed on the register every 


six months, which meant that, in reality, hon. 
meinbcrs never really represented the new thougjii, 
;nd the new opinion which was coniiujf on Ihi; 
register An observer so acute, and wdth an <'.\- 
])eriein'f^ so exceptional, of the working of our 
Parliamentary institutions as the late Sir William 
^liiRon, \\ rising in 1907, comes very dctinitely to the. 
conclnsinn ibat, far rroin the House of (/oinnmm; 
lepiesciitlng the whole of the electorate for any 
delinitc time, lew nieinbers of that House can lu' 
coiiiidciiilv said to represent tor any definite term 
the cmistitiicucies l)\ whom they wr*re elected. Sir 
William As^soii thus exponmls and explains this 
position, which, he say.s, is a large factor in con 
stilutini* the Government, through the power ot‘ 
dissohilion, the master of the House of (/Oinnions : 
“'nie weapon, ’ ho writes, “ by which the Prime 
Minister ov the Cabinet enforces its will upon the 
uoimnoiiM IS the tln eat of a dissolution. The mere 
intimation that if ihe necessary support is not> 
given to (iovcvnment, its careless and lukew^arm 
supporleih may be sont to explain their conduct 
to their constituents has been known to produce 
the desired results Hut why is 'it so effective 1 
Why cannot the candidate plead his owm merits, 
explain the causes of his conduct, and .satisfy his 
constituents of Ins loyalty to the principles which 
be has professed 1 Sir William Anson replies lo 
the questioii m the weirds of Sir Sidney Low : 

It lollops alsL^” wndtes Sir Sidney Low, “ that 
one cannot at any given nioiiient, except in the 
few^ months ininiediately succeeding a general 
election, sav that the House of C/Omnions repre- 
sents the ojiinion or even the majority of the 
electorate. Jt may liave done so, roughly speak- 
ing, when it was chosen ; but iji may have lost 
the char*x*ter long before it iia.s seemed fit to the 
Premier to rec-mimond a dissolution ” Law Times 


True character of the claim in a suit for 
assessment of fair rent -Compensation 
for use and occupation. 

In Pgrtap Malitoh^y. Mu^d. Wajiriuvimn , 
reported in fl925 Pat. j at p. 125 a Division 
Bench of the I^atna High Court has expressed 
the opinion, following a similar opinion ex- 
pressed by a Judge of the same Court in Gobind 
Lai V. Ham Satan, 2 P. L. T. 642, that “ a 
suit for the djatermination of a fair and equit- 
able rent proceeds on the ai^umption that no 
rent has hitherto been paid by the tjenant, and 
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\vben a landlord claims fair rent in respect of 
past years for^ which rent has already accrued 
due, a suit for determination of fair and equit- 
able rent does not lie.” The implication ap- 
parently is that the tenant in occupation of 
land with the landlord’s permission, when a 
contract to pay an agreed rent is not eslal)- 
lished, does not become liable to pay for his 
use and occupation of the land unless and 
until the Court has been invited to and has by 
its decre^e determined what that compensation 
should be. ^This implication or assumption, 
we respectfully submit, is not sound in law. 
A suit for assessment of rent in the occupation 
uf a tenant, their Lordships have rightly observ- 
ed in tliich' judgment, is not an act authorised 
by the IVmgal Tenancy Act within*the mean- 
ing of sec. 188 of that Act. It lies under the 
general law and is only another name for the 
common law action for compensation for use 
and occupation. A oontjact to pay a fair 
compensation for use and occupation is im- 
plied by law from the fact tliat land or pre- 
mises belonging to the Plaintiff has been 
occupied by the Defendant by the riaintiff’s 
jxjrmission, the amount of oomfieiisation de- 
pending on tlie value of the premises and on 
th,e duration of the occupation. As soon as 
Ihe occupation ceases, the implied contract 
ceases (Gibson v. Kcrh\ 1 Q. D. 850; 
Churchward \. Ford, 2 H. k N. 44f5; Sloper v. 
Saundicrs, 26 L. J. Ex, 276). The action is 
based on occupation, and it is the occupation 
which gives rise to tlie cause of action and not 
tlie evaluation of the compensation pii a sub- 
sequent date by the Court. As tlie landlords 
can only claim to recover for the period of 
occupation, it would aeein to follow (assuming 
that the ^iew exjiressed by their liordships of 
the Patna High Court is correct) that if the 
tenant left before the Court has raa^e its de- 
cree in a suit for assessment of rent, the de- 
cree would be infnictuous and Jj- brufiim fti/- 
mcn for all jmvposes. This, it is respectfully 
submitted, cannot be and is not the law'. 
Provided the claim is not barred bv limitation, 
a suit for compensation for use and occupa- 
tion for ihe fj,eriod of ooccupation may be 
brought and wdll be decreed even after the 
tenant lias loft. A foriiori^ if the tenant 
is still in possession, ar decree will be 
parsed in the landlord’s favour for such period 
before the date of the institution of the suit 
as falls wiibia the period of limitation. Art. 
115 of the Firsts Schedule to the Limitation 


Act would appear to govern such a suit, 
though the residuary article (Art. 120) has 
Jbeen applied by the Calcutta High Court in 
an old case (18 W. B. 132; but see 7 M. L. 
T. 419). The observation under considera- 
tion IS in the nature* of an obiter d\ctim, th,e 
suit having been dismissed by their Lordships 
on another perfectly 'valid Aground. But the 
matter, is of such general ^ imji(jrfaiice that 
we have left • the necessity of subjecting the 
proposition to p, more searching examination 
that might at first sight appear to be necei’- 
sary. 


Measure* of damages in torte due to negli^ 
gen«e—‘^ Natural and. probable conse^ 
quences.” "" 

In a recent issue of the Minnesota Ijaw Ke- 
view— th,e receipt of which w'c acknowledge 
with pleasure— there is an interi'sting note on 
“ proximate cause *’ in relation to the ques- 
tion of tortious negligenc^e — specially when 
there intervenes another agency between the 
act or omission of the Defendant and the ulti- 
mate injury for w'hich damage is claimed. It 
is said that liability for a negligent act extends 
to conseqi/cnces which might have been 
j'easonably foreseen or anticipated from the 
commission of the act. Ifl regard to torts not 
founded on negligence, on the other band, 
the proposition usually met with is that tlie 
Defendant is responsible for the natural and 
reasonable consequences of his act. To say 
that a person is responsible for the natural and 
probable consequences of his lU't, which is the 
test usually pro]X)imded‘'in cases of negligence, 
is not the satoe thing as to say that he is res- 
jxinsible for the natural and reasonable conse- 
quences of his'act. It is a question whether 
the Vitatement that in cases of negligence, the 
Defendant is liable for the probable conse- 
quences (that is to say,* the consequences w^hich 
might reasonably be anticipated) is not due to 
a confusion arising from importing the test 
which is ap/jlied in deteripining the existence 
• of tli,e negligence to the ascertainment of the 
measure of damages, for neglig^nco itself con- 
sists in a failure to anticipate the reasonable 
consequences of one’s act. We think the test 
of “ lu’obable consequences ” is available only 
to determine “whether the case is on<i of torti- 
ous negligence or a mere accident. Once 
negligence is proved by the application of this 
test, the criterion for determining the measure 
of damages is the same in cases of negligent 
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and intentional torts. In other words, we 
agree with those decisions which hold th^t 
once negligence is established, the Defendant 
is liable for all the natural and reasonable 
consequences of his tic^ whether ^ these could 
jjeasonabiy have been foreseen or not. • 

• ■■■■■■ • ■■ 

,UNDEK-EAIYATS 
By Mi:.THD«ANATH Haldku, KL., 
Bagkrhat, 

Under cl. (a) 'of sec. 18 of Ihe Bepgal Ten- 
ancy Act, wide powers of transfer are given to 
a raiyat holding at a rent or rate of rent fixed 
in perpetuity. , He can transfer hys holding 
in the same way as a permanent tenure- holder 
(•an do. This ibises the (|uestion whether be 
can transfer his holding permajiently or for a 
]>eriod of more than nine years in the face of 
the provision laid down in cl. of sec, 85. 
Or whether fhe word “ transfer ” in cl. (a) of 
sec. 18 includes a “ lease.’’ It has been held 
in l> 5 C. W, N. 9, following 19 U. W. N. 1127, 
that the word “ transfer ” in sec. 18 •includes 
a “ lease ” and sec. 85 incorporated under the 
miscellaneous provisions of Cha]). IX cannot 
curtail the powers of the raiyat uiidter sec. 18. 

Now, suppose a raiyat holding at a rent or 
j*ale of rent fixed iiiiperpetuity grants a perma- 
nent lease to a tenant. What are the inci- 
4lents of such a tenancy? His lease, being of a 
.permanent character, cannot be avoided by his 
landlord by any procedure under sec. 49, al- 
though his status is no better than that of an 
under-raiyat. But all the same, though l\e is 
u permanent lessee, h§ may be ejected for 
arrears of rent under sec. 66. All the provi- 
sions of an under-raiyati tenancy will be ap- 
plicable to him save that he is .not liable to be 
ejected under sec. 49 by his landford. 
Moreover, the principle lai(l down in 25 C. 
W. N. 5 (P. B.) will invoke the doctrine of 
tstoppel against him. This lejids us to the 
further inquiry, wdiat is the distinction between 
a permanent tenant under a raiyat holding at 
a rent or rate of refit fixed in perpetuity and 
ii tenant under an occupancy raiyat who has 
got a registered* lease piirfiorted to b,e of a 
])crmanent character granted by his landlord 
who professes on the face of the document to 
have a higher status than^that of a raiyat. 
T'’he distinction between the two classes of 
leases is practically none. Both the classes of 
tenants can, accor^ng to the principle laid 
down in the iTill Bench ruling just cited, in- 
voke ttfe doctrine of estoppel against their 


landlords in a suit for ejectment under sec. 49. 

Thus wise landlords who are occupancy 
raiyatb can enjoy similar |K)wers of transfer 
like a. raiyat holding at a rent or rate of rent 
f^ed in perpetuity by having recourse to a 
little manipulation. Hence ^\e see that botli 
the raiyat holding at a rent or rate of rent fixed 
in jierpetuity and an occupancy raiyat can 
practically defeat the provisions of el. (a) of 
*iec. 49 by granting permanent leases to itieir 
tenants. 

Now the question is whetlier under-raiyats 
including the above two classes of lessees can 
acquire tlie right of occaipancy in their ten- 
ancies. Secs. ]S3 and 113 indicate that they 
can ae(juire the right of ocenpancy. Sec. 113, 
as it stood before the passing of the Bengal 
Act, III of 1898, did not enact any restriction 
of time-limit as regards enhancement of rent 
of under-rjiiyati tenajicies after rent had been 
settled under Chap. X. Landlords of under- 
raiyats enjoyed unfettered powers of enhance- 
ment of rent jiossible under the Act. But 
now under the present Codie when the rent of 
a tenancy is settled under Chap. X, under- 
raiyats liaving a right of occupancy are im- 
mune from enhancement of rent for five years 
under sec. 113, save in the case of exceptions 
mentioned therein. It is consequently clear 
that v\liero by custom, usage or customary 
rigfit, an under-raiyat ba.s acquired a right of 
occupancy in his tenancy, he cannot be ejected 
under sec. 49. And so it was held by 
Blelcli(u> J., in 22 C. W. N. 519, inspire 
of the siren iioiiH argument to the con- 
trary by the (vmnnentator of the Bengal 
Tenancy Act. Tkt such a tenant by the fact 
of his liaving acqiiined a liglil of occupancy is 
not converted into an occupancy raiyat and 
d()es nut acquire the stains of an occupancy 
raivat. ^fliis view was endorsed bv Das and 
Adami, JJ., in 75 I. U. 427. 

Settlement o[>eratioiJS under Chap. X are 
going on in th’e District of Khulna. Large 
number of under-raiyats, from their long occu- 
pation and other incidents, are being recorded 
as und!?r-raiyats having occupney rights. 
They are not liable to be ejected under sec. 49 
by their landlords. 1'hey will remain in occu- 
pation of their tenancies so long as tliev duly 
|3!iy rent to their landlords. But as they are 
no betl(ir than under-raiyats, all the other in- 
cidents of under-raiyati tenancies will apply 
to their tenancies. They are liable to be 
ejected for arrears of rent under sec. 66 pf the 
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Bengal Tenancy Act. Decrees for arrears of 
rent against tliein are money-decrees and theii* 
tenancies may be sold in execution of such <le- 
erees by following the procedure under the 
Civil Procedure Code. But the use of tiu; 
word “holding” jti the ex])ression “{lie 
holding of an iindiu’-raiyat Jiaving occupancy 
rights “ ni sec. I b'l, niay lend to tlie view 
that an luuler-raiyai may ac(]uiro the higher 
status of a raiyal. as tlie tenancy of a raiyal is 
(*alled a ‘ holding." Ihit that is not so. 
'riiis is e\id(Mit li'oin the use ol the \\<»fd 
“ holding ’ ill llie same si'etion in the (ex- 
pression “ the holding of an undiu’-raiyat not 
having occupancy rights.” It is apparimt that 
by this indiscrnninaie use of tlu'> word “ liold- 
ing,“ tlie legislature mlended to mean nothing 
more tlian a " tenancy.” 


liOXDON NOTES. ^ 

(Fnoii ov.ii CoKin:.sroNDKXT,;; 

Mar. oth.-Xo Indian apjauils \\'ere licaid 
for a week but the ('anadian list ba\]ng been 
disposed of, Indian appeals are onc(.‘ again occu- 
pying the attention of ili*e Ikiard. 

Alar. 5lh aiul Gih.— Udoijvhand VannnJnl 
P. K. (\u?jh\r i( (Vi., an ajiplication foi speiual 
leave to ajipeal tioin Bengal was heard b\ 
VlSCOrNT llALDANK, LollD DL-NKDIX and Jifum 
Darllno, 

Mesfitfi. Dr(lniijihei\ K. C. and Vtirikli re- 
presented tll^e \])plicants. , 

Sir (i. /;uwuu/c,s‘, I\. C. and Tlr. K. />. 

W’ere for tlie Bespondoiits. 

The disputes arose under contracts for tla* 
safe of jute. Aliortive a-rbitrations followed, 
and a suit was lirought by the a])plicants, that 
suit was stayed an/1 fresh arbitration ])rocecd- 
ings were commenced which resulted in 2 cr 
porir awards, one in favour offtlie applicant 
for 8(1,000 and th^'. otlier in favour of the 
Opposite* Party for 4,000. The former a\Mntl 
was set aside by the Courts and the Plaintifis 
sued unsuccessfully to^ set aside the latter 
award. Having failed nw the High CoMrt tliev 
sought leave to a[)peal to tlie .fudicial Com- 
mittee on the ground that although directly 
they seek to set visidc a dicoree for only 4,000 
indirectly tlieir cross-claim for the 80,000 
aw^arded to them is effected. Leave was re- 
fused by Sir L. Sam^eeson, C. J. and Walms- 
LKY, J., who held that there no claim or 
(piestion respecting "property” within the 


meaning of tlie second clause of sec. 110 of the 
C^ P. Code. 

Their Lordshijis are considering their ju«lg- 
in,ent. 

4 he ap])licatioii is pne of considerable im- 
porlance and will be fully reported later. 

Alar. Olb.-'-Cpmufya Kainanijut v.* Y. 
IjuLshnuL'antdin^ (Madras), Mr,’' IT. Wdlhu h 
applied for s[)ecial leave to apiv‘al to 11 is 
Majesty in Council. 

Mr. .Va/vM*/ in //anr opposed. ^ 

jjeave was roluscxl. 

_ ^ 

Mar. i)ih, ~ IU{U(fican Simjli Khcdii Sintjlt 
iCentral .Provinces). ^ 

Mr, H, Ji. lUukcs ajiplied for special leav(3 
to appeal. 

Tlie suit was biouglil in the Court of tiu* 
Subordmat(‘ Judge of Bilaspur f6r jiossession 
ot a village and of a Jiouse as an ap}iunage lo 
that village, bor the purposes of eonr1-IVe 
ilie Vlainljjf valued his claim at 5 times the 
j(*\enut^ pavahle for tlio*- villagt^. and house, 
r/?., lls. CooO. Tlu^ trial (Miirt decreed the 
claim lor the villagi*^ but dismissed the claim 
lor the boiist*. ()n ajipeal tla? District Courl 
decreed the claim in fiill.i On second ajipeal 
ili.e Courl, of the Judicial Commissioner, Nag- 
pur, 'Varied that decree, and refused leave to 
ajipeal to the Privy CouihmI on the ground tliat 
tlie suit had hetm value<l at under 10,000 
and liad been instiiuled in a Court with liinit- 
(‘(I jurisdiction. 

For the a])|)licant it, was urged tliat under- 
valuation foTv court -fees did not preclude an aj)- 
])eal lo the Privy Council if (lie Appellant could 
show that the real value was over Es. 10,0(30. 
Reference was made to Babu Lakraj Boy v. 
Junihya Sinqh ^ L. H. l^lnd. App. 317 ami 
Larhappa Subrao Jiulhav v. Shidappa V, 
Jadhav, D. 20 J. A. 24. fieave w^as granted. 


Afar. ()ilr . — Sura Lakshmiah Chetty v. 
Koihnndarania PiUai (Madras). 

This was an application for rehearing of an 
appeal on the ground tliat the ‘'next friend of 
tlie applicant who was a minor, had absconded 
and tlie apfiioal had been* heard ex parte. 

Mr. Narasmlvam Joy the Applicant, 
ilir. Raikes for the Opposite Party. 

Leave to enter appearance W'as granted on 
(condition that the appli^Eint paid all costa of 
the abortive hearing and of the* application, 

Q. D. M. 
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Journal of Comparative Legislation and In- 
ternational Law. 

The Journal of Comparative Legisl^ition and 
International Law for February, which we re- 
ceived just before the Easter Vacation, con- 
tains some very interesting articles* andi notes. 
It opens with an article on the ' ‘ Privy Council 
and the Colonies.”® It deals with the execu- 
tive functions that the Privy Council used to 
exercise in the past in resj^ct of the Colonies 
' before the self-governing ones attained the 
Dominion status. In the name of superin- 
tendence, the policy of the Privy Couruul was 
one of interference and domination over the 
(Colonies. It is weU-known that the Domi- 
nion Governments within the Biritish Empire 
now regard themselves as perfectly autono- 
mous states and even resent being committed 
to any course of foreign policy without •their 
express consent. For insUnce, (Canada has 
not ratified the Lausanne Treaty or accepted 
the trado relations established J^v the British 
Government with Bussia as binding on her. 
She entered protest for not bmng consulted 
in the latter cafe and the British Gov» 
ernment expressed their regret and assured her 
that there would be no repetition of it. The 
Dominion Prime Ministers now demand that 
they should have direct dealings with the 
Prime Minister of England and not through 
the Colonial Secretary as before. The Prime 
Minister of England is, however, too busy 
with the affairs ofgdomestic and foreign policy 
of various kinds and is not likely to find time 
to have direct dealings with the Dominions as 
well. So the writer vaguely suggests, if the 


President of the Privy Council may not be 
appointed a Minister lor such purposes, but he 
doubts if that will satisfy the Dominions. We 
are atrai<l It would not and before long the 
Commonwealths within tlie J^ritish Empire 
will acquire international status of their own 
and tbeir relationship with the mother country 
will be more or less in the nature of an 
alliarue oh terms ^of mutuality and com- 
mon interest. Amongst tlie other articles 
of interest the one on the ” Constitu- 
tion of Iraq ’’is very interesting in view of the 
consideration that the question is likely to re- 
ceive the attention of the ficague of Nations 
in the m3ar future. Amongst the notes, that 
on the “ Sidelights on the Crisis in India ” 
by Mr. H. Harconrt (Longmans Green & Co.) 
will he found of interest by readers in this 
cofintry in so far as attempt.s have been made 
there to controvert the borne truth that 
“ between Kimq^eans and Indians it is futile to 
expect jjistico in Criminal Courts.” 


Statements of witnesses recorded by the 
police. 

Sof", H>2 of the Code of Criminal Procedure, 
as it now stands, differs materially from the 
corresponding section of the •Code before tho 
amendment of PJ23. The law as it stood 
before enjoiped that no statement made by any 
person to a police officer in the course of an in- 
vestigation if taken down in writing was to be 
signed by the pt^rson making it and such 
writing was not to be used as evidence. It' 
is no\^ laid down tngt such statement shall not 
be used for any purpose at any enquiry or trial 
in ri'spoct of any offence under investigation 
at the time wlmn such statement was made, 
the only exception to this rule being the case 
contemjilated by the proviso and it is here that 
the sul).slantiai alteration has been made by 
Act XVIII of 1923. The. proviso to the old 
section was to the effect that ” when any wit- 
ness is called for the proftecution whetee state- 
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meat has been taken down in writing (by a 
police officer/ the Court shall on the request 
of the accused refer to such writing and may 
then, if the Court thinks it expedient in the 
interests of justice, direct that the accused! be 
furnished with a copy thereof : and such state- 
ment may be used to impeach the credit of 
such witness in manner provided by the Indian 
Evidence Act, 1872.” 


Thus it was entirely left to the discretion of 
the Court whether or not to allow the aocused 
to have a cK)py of the statement recorded hy 
the police officer and the use of tlie statement 
for contradicting the witness under sec. IJo 
of the Evidence Act was ])ermissible. Under 
the law as it now stands tlie Court is bound on 
the request of the accused to refer to the writ- 
ing and to furnish the accused with a copy 
thereof in order that any part of •such state- 
ment, if duly prove<l, may be used to contra- 
dict the witness under sec. 145 of the Evidence 
Act. It is likely to be, as it was in a recent 
case which came up to the Ijahore High Court 
{Lahh Sing v. Crown, 6 Ijahore 21). overlooked 
that the lecord of the previous statement nnule 
by the witness to the police must be duly 
proved before any use could be made of it for 
the purpose of contradicting him. What 
generally hajipens is that the investigating 
police officer is called with liis diary’, he is 
usked if he examined a imrticiilar witnes.s in 
the course of the investigation and wbeilicr 
he took down any statement vuide Ijy him. 
The answer, if it is in the {iflinnati\e, gi^e^ 
the accused the right to ask for a copv of the 
statement and when the particular witness is 
cross-examined the necessary portion of the 
statement is put to him for the purpose of 
contradicting hiha. c • 


In the procedure described there is a gap 
wdiicli renders the evidence of the fxilice officer 
inadmissible and in the case referred to abo\e 
it »8 pointed out that the ])ahce officer must say 
that the statements, the record of wdiich has 
been placed on the record, are those wdiich he 
recorded. This is the necessary consequence 
of tlie introduction of the words if duly 
proved ” in the section as it now stands. 
^ The learned Judges observe that there is no 
i presumption as to the genuineness of the state- 
l ments of witnesses^ntered in the police diaries 


and unless they are duly proved the evidence 
given in Court cannot be contradicted by 
them. 


Turkish legislation* for controlling marriage 
expenses. 

The Industrial and Trade Review of * India 
publislied by some Indians ^esitWt in Berlin 
notices the social legislation that has been re- 
commended by, the Executive Government in 
d’urkey ,for checking the extravagance whitb 
is so common in Oriental Countries in connec- 
tion with marriages. The orthodox commu- 
nities in* India may take a leat out of this pro- 
jxised social legislation in Tjirkey. The cus- 
tom in India that evew girl is to be mameil 
lias in these mercenary days alforded an oppor- 
tunity to the bridegroom or liis guardians to 
fleece the father of the bride to such an extent 
as to bring ruin on his family. It would 
seem that such exactions cannot be put an end 
to except by legislation. The (jovernment 
here w’dliJd not interfere in social and religions 
matters but we are not so sure that when the 
local and central legislature are more repre- 
stuitive of file jieople, they would not, it w’e do 
not put oiir liouses in order before tliat. Our 
(‘ontemjiorary says : — ‘ 

III view of the prodigious waste money on 
marriage ceremonies both among the Hindus and 
the Mohaimnedaiis of India, and of the debts 
and other scandals conuect(‘d therewith, atten- 
tion should be drawn to the light which oui* 
I>iogiessive 't’urkish fi ieuds are putting up against 
similar evils in their oMm country The Turkish 
Minister of the Interior has ordered the Gover- 
nors of the FnA'incs ttf Constantinople to take 
the severest measures against extravagance, in 
order to put dojyn the luxury which is gaining 
the upper hand in the old capital. A Commis- 
sion of Enquiry appointeef for this purpose has 
drawn up a bill which defines the exact limits 
of the expenditure of “the richer citizens on 
occasions of nuarriagp and other family festivi- 
tie.s. For example, a bridegroom is not permit- 
ted to present to his future wife a ring of a 
higher value than 20 TurkislSl Pounds. No other 
bvesent besides the ring is permitted. The 
trousseau of the young bride is not allowed to 
exceed ,two dresses. &he is not permitted to 
take to the house of her husband more furniture 
than is necessary for furnishing one room. All 
the other usual pomp and ceremony connected 
with marriages is onc^ and for all strictly for- 
bidden. 
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GLIMPSES INTO THE CONSTITUTION 
OF lEAQ. • 

The status of Iraq (Mesopotamia) at the 
present moment seenm to be somewhat curiou'). 
It origi^pally formed pa^rt of* the '^I'urkish 
Empire. The Covenant of the J^cague of 
Nations placed Palestine and Iraq, where 
Arab popuJ-Vtiou preponde»‘atey, under ‘ A ’ 
mandate, as ^ates whose independence may 
be provisionally* recognised, subject to the ren- 
dering® of advice by a imindatory; which in 
both cases is Great Britain. The authority 
and control to^be exercised by the ^nandatoiy 
in Iraq is to be defined by the League of 
’ Nations. I'orn^ly it was conteniplated that 
Iraq would remain left* an indefinite peiiod 
under the mandate of Great Britain. A draft 
constitution was prepared in 11)21 but the 
i Council of the League did not confirm it. The 
League only gave jiermission to carry on the 
administration provisionally under the draft. 
I’he Jjea^iie at the same lime directed the 
inandatory to frame within the shortest ]X)Ssiblo 
time, not exceeding three years, an Organic 
•Law for Mesopotamia (Iraq) for flie approval 
of the Iieague with a view to facilitate the 
progressive develojjpient of Mesopotamia as an 
independent state. AtUu' Amir Faisal was 
elected by the Arabs as King of Irai), the pre- 
sent relationship between Iraq and Great 
Bjutain is regulated by a provisional treaty 
and an agreement under which the latter under- 
takes to render such assistance and support as 
may he required by the former and Iraq under- 
takes^ to accept such* advice from the British 
High Commissioner as would enable (heat 
Britain to fulfil her obligation^ to the League. 
A constitiitent assembly elected bv universal 
sufFrage, the membets of which, with the ex- 
<'eption of a few^ who^ had served as Turkish 
Duputies under the old regime, were all devoid' 
of any legal or political *tmining, sat 
in Bagdad in July 1924, ratified the above 
treaty and agreement and passed a constitu^ 
tion, clause by clause, which though framed 
on the line® of constitutional freedom of 
Western nations, contains some anomalies of the 
type to be met within the Montagne-Chelms- 
ford (lonstitution for India. It opens with a 
declaration of the “rights of man,” which is 
borrowed from the provision in this behalf in 
the Egyptian constitution. The following sum- 
mary given •in the Journal of the Society of 
Vomjfarative Legislatmi would give a fair 
idea of it : — 


The clauses deliuing ' “ the rights of man"' 
which are usual in foreign constitutions are re- 
produced in the regular form of a sweeping piinci- 
ple quahlied by legal lestrictiuii. Thus, nobody 
jiiay be arrested or put in prison, except in ac- 
cordance with the presciiptioiis of the law. The 
douiieile is inviolablO; except that a search may 
be carried out in the cases prescribed by law. 
(Jorrcspondeiicc is secret, except lin cas^jes pre- 
scribed bf law. The I'less is free within the limits 
tiaccd by the law, and the preventive censorship is 
forbidden. The right of teiwhingi is free, pro- 
vided that the teaching is not contrary to public 
order The right (»f association is granted, sub- 
ject to the control of the law. 

Alter file above it is rather curious to notice 
that Arl.^2b (c) has a family likeness to 
proxisions iii the Government of India, Act of 
J910. legardmg the pov.er of tlie Executive 
(roverninent to ovemde by certification and 
ordinances the decision of the legislature with 
regard to^the budget and legislation which may 
run counter to treaty obligations or he prejudi- 
cial lo peace and oi'der. The following obser- 
vations in the Journal regarding the necessity 
of buch safe-guards against the action <of an 
imlramed and unmanageable (‘hamber will be 
read with interest in iiwlia 

Art. ‘20 (r) gives to the King power, 
raihmii/nf not aiitiiujy t<) make, with the con- 
currence of the (‘ahhiet, ordinapees which shall 
have the force of law. This may bo done when 
ungejd measures are necessary for the mainten- 
ance of piddle order and seoiirily, for rejadling a 
pubhe danger, for p\p(*nditure not sanctioned by 
ihe budget or by special law, and for securing the 
fuliilmeiq of treaty obligaticui. All such measures. 
irilh f/tc •III [Kiffant ( t‘V‘ptiui\ of flic hifit men- 
fionnf mu.st be subriiilted to Parliamenl at the 
beginning of its session, and, if not acc^epted, the 
ordinance becomes invalid from the date of a 
government indification lo tliat effect. The result 
is that, given the King’s |M>wer to ])rorogue and 
dissolve , Parliament , the Kjng ^ud his Ministers 
could, in the teeth of an unmanageable (Jhaniber, 
provide for necessary supplies or decree the legis- 
lation neces.^aiv to implement treaty obligation. 

While the Iraq Assembly pMsso<l the aliove 
clause unanimously, it is, indeed, very in- 
teresting to learn that the members, mostly 
com}K)scd of unruK* Arabs and Kurds, ]nit up 
a toiigli fight againSl any foreigners being 
employed in (lOvenuncMit service except a few 
under treaty obligations. The learned con^ 
tribiitor of the article in the Journal makes tlie 
following observation in this connection 

Art. 1» secures to Iraq exclusively all govern- 
ment appointmeiiis “ except in exceptional cir- 
cumstances, which shall be prescribed in a special 
law, and except in the case of foreigners, TRho 
may or shall b »3 ettiplc^ed under Treaties or 
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Agreements." T^is clause evoked acrimmious 
discussion in the Constituent Assembly, the ex- 
clusive right to patronage and to the emoluments 
of government employment being regarded by 
Oriental patriots as the supreme prize of natural 
independence. The exception at the end was 
grudgingly inserted, only because of the obligation 
contained in the agreement to employ a limited 
number of British officials, which is annexed to 
the Treaty. • 

The policy of the Leaj^ue in respect of Iraq, 
Arabia, Palestine and Syria would be to set 
them up as independent Arab States, with 
some treaty obligations with the allies for the 
preservation of peace in the near and far 
Rast. The Arabs do not care to remain under 
the over-lordship of Turkey or of jfiiy Euro- 
pean power and this attempt at settin^f up of 
the independent Arab States will be a very in- 
teresting study in tlie maintenance of the 
balance of power in Europe and! Asia. 


(HorttBfrotUiefict. 

THE MEANING OF “ COUNSEL.” 

To 

The Editor, ” Calcutta Weekly Notes.” 
Sir, 

On Wednesday last, an advocate enrolled 
under the new Rules in filing terms of compro- 
mise of a case before Mr. Justice Gregoify, 
signed the terms ae ” Counsel.” On this an 
objection was taken by the Barrister on the 
other side to the advocate describing himself 
as ” Counsel ” and Mr. Justicq, Gregory gave 
effect to the contention so far as to ask the 
learned advocate to change the subscription. 

There is no authority whatsoever for the 
proposition that Counsel means only a Barris- 
ter. Even in England where Barristers alone 
are ordinarily * entitled to act as Counsel, 
where attorneys are given the right to appear 
before a Court as advocates they ^are properly 
described as Counsel (see 28 & 29 Viet., c. 18, 
sec. 9). The word only means a person who 
has the right to plead before a Court on behalf 
of a client. v 

Whatever doubts may 'exist as regaMs the 
English practice, there can be no manner of 
doubt that in India Barristers cannot claim 
the exclusive right" to be described as Counsel. 
A glance at the Rules of the High Court (Ori- 
ginal Side) would have been enough to con- 
^nce the learned lawyers who were respon- 
sible for the incident of Wednesday last that 
under ^those Rules Counsel includes an advo- 


c.ate who is not a Barrister. At various fJaces 
those Rules refer to Counsel, notably in the 
ciiapfcer on Taxation. Is it contended that 
all those Rules apply exclusively to Barristers? 
The suppoGitiori is too ridiculous^ If the 
Barrisfers want to distmguish themselves from 
other advocates of the High Court, they can 
fall back upon their designatipn barristers. 
Having regard to the frame of "the High Ck)urt 
Hulos as tJiey stand, it would be irapoBsible to 
make out dheir excl\i8ive title to thf> term* 
“ Counsel.” No doubt the Rules can be 
changed, but until they are so changed, 
“ Counsel ” must be read as syponymous with 
adivocates. 

The distinction claimed is puerile and but 
for blind prejudice the learned Counsel could 
not have put foiward an argument which was 
as undignified as it was ill-informed, 

1 hope w^e shall hear no more of such objec- 
tions in future. 

^ I am, etc., 

* N. C. Sen -Gupta. 


• lleDitb). 

Law of Confessions. By S. Roy^ pub- 
lished by the Eastern Law House y Calcutta, 
Price Rs, 6, 

New editions of Mr. Roy’s books are always 
welcome, for in every subsequent edition the 
usefulness of the books is considerably en- 
hanced. We have before us the fifth edition 
of Mr. Roy’s well-known book on confessions 
which has befn very.miich enlarged and^ care- 
fully brought up to date. The whole law on 
the subject has been exhaustively with 
and jll circular orders and notificatiorig of the 
High Court and the Government dealing with 
the recording of confessions, which after all is 
a. mutter in connection with which the greatest 
caution should" always be observed!, have been 
collected and^ insert^ in appropriate places. 
The notes in some places might have been 
condensed’ a little more but having regard to 
the importance of the subject dealt with an 
elaborate treatment is perhaps desirable. 
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Jbe Reminiscences of Sir S^urendranath 
Banerjea* 

Sir Surendranath Banerjea’s Keminiscences, 
which at the request of the publishers have 
been styled, “A Nation in Making ’'.are re- 
plete with sketches from life more fascinating 
than romance. The rhythm and flow of 
: language and the elegance of style ^re all his 
t)wfi. He has been a prolific writer and a 
much more of a speaker than even a writer 
all his life. His life is crowded with events 
the like of which is seldom to be met with in 
the career of an ordinary man. Yet the brevity 
with which he has dealt with them, the light 
touches with which he has passed over inci- 
dents over which he might have devoted pages, 
the little that he has said about them and the 
lot that he has left un^idj make Jiis writings 
a real work of art. It seems that Providence 
had thrown obstacles in his w^ay from early 
life as if to test how he would surmount tivem 
with the talent, energy, zeal and robust self- 
confidence with which qature had endowed 
him. After huving passed the Indian Civil 
Service Examination, his name fvas oflicially 
published amongst the succcssfub candidates. 
But, soon after, his name was mysteriously re- 
moved from the list in consequence of some 
.anonymous oemmunication. How many 
when just • out of one’s teens 'in a 
foreign country living amongst strangers 
would have made up their mind to fight 
it out with the Civil Service Commissioners, 
pjresided over by Sir Edward Ryan, a re- 
tired Chief Justice of the Calcutta High 
Court? Burendranatfi was bom to fight 
injustice and it is strange that he has so often 
.^n himself a victim of injustice from early 
life that be^made it a mission of bis life to 


fight for justice for hia country, his people 
and many a poor and friendless victim of oppres- 
sion whom he never turned away from his 
door. When the Civil Service Commissioners 
had condemned him unheard and refused him 
a hearing, lie consulted some lawyer friends, 
briefed l\lr. Mellish (afterwards Lord Justice) 
and applied for a mandamus before Cockburn, 
L. C. Hannen and Mellor, JJ., and obtain- 
ed a inle ygainst th© Civil Service Commis- 
sioners, wlio thought discretion to be the better 
part of valour and wrote to Surendranath 
that his name had been restored amongst the 
successful candidates and did not appear in 
Court to show cause, Mr. B. L. Gupta of Ben- 
gal and Mr. Sripad Babaji Thaknr of Bombay, 
both brilliant scholars, who were in the sarao 
boat willi Riirendraiiatli and whose names had 
also been omitted from the list Tor identical 
reasons, with the resignation of fatalists, which 
is bred in tlie Indian blood, took the decree of 
the Civil Service C commissioners lying down, 
leaving it to Surendranath to fight out their 
cause by tliis test case. The pluck of S-uren- 
dranath won for him the sympathy of Chaf|Jto|li;s 
Dickciis wlio warmly espoused' his cause 
the admiration of Surendranath’s tutor, Prof. 
Henry' Morley, who told him “ Banerjea, they 
will raise a statue for you for the fight you 
are putting up.” The • learned English 
professor thus early appreciated the metal of 
which his young pupil was made. 

Sir Surendranath’s Commitment for con- 
tempt. 

The Allowing accqjmt of Surendranath’s 
commitment for Contempt of Court from his 
Reminiscences will surely be found interesting 
and also instruc^jve to those who can read 
hetw^een the lines : — 

But from the streets adjoining the High Court 
let me turn to the Court-room where the Judges 
^i^ere to assemble. It was densely crowded. 
Hot an inch of space was left emt on the floor or 
in the gallaries. I bad to elbow my v^ay, along 
with the Counsel, It*was*pdit eleven o'clock ; 
but the Judges had not yet come. They were 
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closeted in the Chief .Justice’s room in close con* 
fereaoe. We caaie to kauw atterwards what the 
comerence was aoout. Ineie was an eager dis- 
cuBsiun about tne sentence to be passto. Ihe 
majuritjr of lue Judgesi and they were iiar^peaus, 
weie tor behiehcing me to imprisonment. Mr. 
Justice itomesh Unauaer Mitter msisted upon a 
line only. The day uclore, so the leport went, 
tue (Jniei Jusc.ce uad seen nun at t^is private 
residence and nad talKcd to him and argued with 
him with a view to persuading him to agree with 
the majority, but ail m vain. At the conterence 
the argumeuts were repeated with the added 
W'eight 01 the personal autnority of the other 
Judges. But Mr. Justice Muter remained uncon- 
vinced, relymg on the piecedent created in the 
Taylor case, where the (Jhmf Justicef Sir Barnes 
Ii'eacock, had deemed the infliction of a hno 
sufficient. 

At last when it was past half past eleven, the 
five Judges appeared and took their seats on the 
Bench. Xlie Chief Justice read out the judgment 
on behalf of the majority oV his colleagues, putting 
in a slip, which was evidently a later production, 
that he and his colleagues disagreed with Mr. 
Justice Mitter. Mr. Justice Mitter then read out 
his dissenting judgment, after which the Judges 
left the Couit. * * * Ihe prison van was at 
the Court-gate ready for me ; but in vi'uv of the 
attitude of the crowd, I was conveyed jn a private 
carriage, leaving the <"!ourt by the Judges' en- 
trance, and was taken by a round-about way to the 
Presidency jail Mr Larymore, the Superintendent 
of the jail was present, expecting my arrival. Mr. 
Larymore was a warm hearted Irishman H# and 
I were friends, for we had sat round the same 
table as Municipal Commissioner of Calcutta. He 
treated me with all the courtesy that his official 
position permitted. i • 

• viWe have shown recently that Russel, li. C. 
Jf., and the English Judges have imposed only 
a fine in similar cases. 


Choosiiif; of furors from persons present In 
Court. 

A member of the legal profession in the 
Mofussil has drawn our attention to the un- 
satisfactory manner in which in some districts 
jurors are chosen from persons present in. 
Court when there is a (\eficiency in the num- 
ber of persons summoned to serve as jurors. 
The second proviso of sec. 27G of the Code of 
Criminal Procedure was enacted to meet cases 
of emergency where for ^some unavoidable 
reason a sufficient number of persons sum- 
moned is not forthcoming and in the absence 
of a provision like ihe one in ouestion the re- 
sult is likely to be a deadlock. We do not, 
however, endorse the view put forward by our 
CQ^c^ondent tbftt the person present in Cburt 


who may be called to make np the deficiency 
teust be a person whose name is on the jury 
list. It is a special provision made to meet 
the emergencies of special circumstances and 
a fre^ han8 must be given to the Court. A 
careful examination ^of the relevant sections 
shows that there is no inconsistenc^v in giving 
a free hand to the Court in this matter. Under 
sec. 321 a list of persons liaWe to serve as 
jurors or assessors and qualified in the judg- 
ment of* the Sessions Judge and Collector ‘^is 
prepared and a number of persons whose 
names appear on such list, is summoned to 
attend the Sessions Court on every occasion. 
Supposing a sufficient number of persons en- 
tered on the list and Summoned to attend the 
Court is not available for being empanelled. 
Sec. 276, proviso (2) enacts that with the leave 
of the Court, i.e., the Session^ Judge, any 
other persons present in Court mav be called 
to make up the required number. Every 
Court must exercise its discretion in enforcing 
a statutory provision and the second proviso 
of sec. 276 clearly casts a duty on the Sessions 
Judge to satisfy himself that the person pre- 
sent in Court must be a fit and proper person' 
to serve as a juror. Su/^ely it is wholly im- 
proper and absolutely unpardonable if the 
work is done in a perfunctory manner which 
as pointed out by our correspondent seems to 
be the usual practice in some districts. The 
Sessions Judge must exercise his dircretion 
and for this purpose is entitled to make such 
enquiry as may be npees^.ary which in most 
cases need •not go ^ny further than question- 
ing the person himself with a view to ascer- 
tain his position and status. If this is done 
there is nothing to complain of. There is no 
special charm in the fa^t of a particular name 
being on the jury list. The point is that the 
person called to serve as a juror must not be 
anybody and evervbody but must be a man of 
some position and status. The two officers 
who are generally entm^ed with the work of 
preparing the jury list are the Sessions Judge 
and }he Collector and if in eftse of nn emer- 
gency the Sessions Judge after making due 
enquiries puts a person who happens to be 
present in Court into the jury box to make up a 
deficiency it seems* to be all riffht and not in 
any way inconsistent with the policy of the 
Code of Criminal Proqjsdure. So far as the 
provision in the Code is concerned there is no 
good and sufficient reason for taking excep; 
tion to it. The only difficulty arises in 
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.qtience of the manner and spirit in which 
ioflicers charged* with the administration of 
justice do their work.* No C<xle in the world 
18 or can be complete and mifch D»ust be left 
to the dis'cretion of the;. Court and oincers 
presiding over Coift'ts of Justice must brin^ 
some amodnf of reason to bear upon the 
work before fhem* and they m’ust always re- 
member that the.y are to enforce the law of 
pi^cedurp in a manner whiph must ^not be 
inconsistent with the policy of the Code. 

• * 

THE EEPOET OP THE CIVJL JUSTICE 

COiMMiTTEE. 1924-1925. 

{Continued from p, cxxiii.) 

II 

To give reli^ to the District Judges who on 
account of the heavy burden of their manifold 
duties do not find sufficient time to exercise 
proper supervision over the work of subordi- 
nate Courts, the Committee have reconimended 
devolution of judicial powers on an extensive 
scale upon the Subordinate Juc^ges. The 
marked improvement during the last 30 or 40 
years in the calibre of the subordinate judi- 
ciary is con&iJerecT a sufficient warrant for 
this scheme of devolution. But the Committee 
have omitted to consider the feasibility of 
applying the same policy with respect to ad- 
ministrative ^\ork arising in subordinate 
Courts. It must be e\ident that so long as the 
present system of centralisation of all powers 
in the District Judi/e Continues, ^supervision 
over subordinate Courts can at best be super- 
ficial and merely occasional. He can never 
find time to guide and advise his subordinate 
officers or to appretiate their dfficulties. 
Moreover. lack of confidence even in petty 
matters tends to take away from the latter a 
sense of their own responsibility. • If the sub- 
ordinate judiciary are believed to , have im- 
proved so much as tp justify wide devolution 
of judicial powers upon them, there cannot 
be any just grgund for apprehending that in 
minor administrative work they will be found 
wanting. Unless the proper training in this 
branch of wwk be given to then}, they may 
prove administrative failures when promoted 
to the posts of District Judges. The Com* 
mittee foresee that in the near future there 
will be a separation dt judicial and executive 
functions and that the administrative burden 
upon Ihe District Judges will then be heavier 
The natunUly expect from them 


a high quality of judicial work as .much as snrv 
cesstul running of the administrative wheel. 
If they are reduced primarily to the position 
of executive officers and secondarily to that of 
Judges, they will not be able to command the 
proper amount of popular respect, nor will 
they be abffi to pick up that knowledge of law 
and of procedure which will e\entually 
qualify them for High Court Judgeship. 8o, 
in the interest of the public it is extremely de- 
sirable that they should be relieved of as much 
administrative work of subordinate Courts as 
is possible. 

The Subordinate Judges are proposed to be 
vested with power to try cases under the Reli- 
gious Endowments Act, 18G3, the Indian 
Succession Act, 18G5, the Probate and Ad- 
ministration Act, 1881, the Succession Certi- 
ficate Act, 4889, the ^jluardians and Wards 
Act, 1890, the Provincial Insolvency Act, 1920, 
and the Land Acquisition Act, 1894. They 
are also to be vested with powers of Assistant 
Sessions Judges. The maximum limit of 
their jurisdiction under the Small Cause 
Courts Act, 1887, is proposed to be raised 
from Rb. 500 to Rs. 1,000 and the provisions 
of the Act arc proposed to be extended to seve- 
ral classes of cases now exempted from its 
operations. 

To ghc relief to the Subordinate Judges 
who even now suffer from unmanageable con- 
gestion in their files, it is proposed that selected 
Munsifs sHould lie vested with power to try 
suits up to the value of Es. 5,000 instead of 
Rb. 2,000 as at present, and that the limit 
should vary from Rs. 1,000 to Es. 5,000, ac- 
cording to local requirements and the relative 
fitness and experience of the oflkers. Within 
such limits, they are to try •cases under the 
several enactments meiftiofied above. The 
jurisdiction uifder the Small Cause Courts Act 
is proposed to be raised from Rs. 250 to 500. 
;n District head-quarters, where there are 
many competent lawyers, this scheme of devo- 
lution wiy not lead to ^ny inconvenience. But 
in sub-divisional towns and chaukis, preat 
hardship will follow if litij?ants have to bring 
pleaders in most cases of hif^l^r value, from 
District Courts. ^WToreover, in those places 
there is a strong tendency to grossly under- 
.value suits for the purpose of jurisdiction, and 
an almost equally strong tendency not to 
ra^ questions of jurisdiction. The Court 
Fees Act, 1870, provides .a.cusDbK)us procedure 
ani an inadequate remedy for checking tMs 
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'A wi4er deTolution will lead to an ex- 
ten^n of the e^l. It may be mention^ here 
that iti the Central Provinces and in the Pun- 
jab the limit of pecuniary jurisdiction^ of the 
jMunsif was raised some years ago and their 
designation was changed to Subordinate 
Judges, ^nd class, in the former psovince and 
Subordinate Judges, 2nd, 3rd and ith classes 
in the latter, according to the limits of their 
'pecuniary jurisdiction. 

^ The Committee have realised that a devolu- 
tion of power upon Munsifs, “ if not accom- 
panied by an increase of staff, would remove 
the congestion from one place aifdi put it in 
"another.’* but as they were restricted in their 
enquiry by the proviso that they “ will not en- 
’ quire into the strength of the judicial adminis- 
'tration maintained in each province,” they have 
been compelled to recommend the establiah- 
'ment of village Courts under the Bengal 
Village Self-Government Act, 1919, and con- 
siderable devolution of judicial powers upon 
them. Had not the Central Government 
made this restriction, any proposal for consi- 
derable increase in expense of a reserved de- 
partment would meet with such a stubborn 
opposition in the provincial Councils that the 
entire scheme of refonn would have been 
jettisoned. ‘ 

It is a matter for sincere regret that in the 
sphere of educating the villagers in civic res- 
ponsibilities, Bengal has been the ^ost back- 
ward province in India. Iri most other pro- 
vinces, trial by village headmen known as 
village Munsifs, or by Honorary Munsifs, or by 
Tanchayets, has been in existence for a long 
time. Though Honorary Munsifs and Village 
Munsifs have Qot proved succejssful, the 
Papehayet Courts have been exceedingly popu- 
lar wherever introduced. Tb^eir success in 
Madras and in Burma has indeed been pheno- 
menal, so much so that in Madras the system 
Pf village Munsif is now ” a dying institution.” 
Jt cannot seriously be qrged that in the most 
advanced province of Bengal the villagers are 
the most backward in India, The premier 
position of Bengal has mainlv been due to the 
^eminent position which she liad held in litera- 
ture. laws, medicine and philosophy before she 
came in contact with the superior civilization 
of the west, and also to her power of assimila- 
tion of that civilization . without lofiti^ her 
-nationalism. Jt waa the village organisations 
transmitted!' stfieh ancient culture fer eeve- 
TBil i^turies through despotism, mvai^on, 


anarchy and internecine warfare. If 
village organisations have now become die* 
integrated and demoralised, the reasone are 
probably Repugnance of the intelligentia and 
the well-to-db people to village life and the 
waning sympathy between thosis and the 
villagers. To maintain that, villages lire incap- 
able of being successfully re-organised, and that 
it will be through the townspeople alone that the 
nation iS to become fit for administmtive res- 
ponsibilities, is not only a demoralising confes- 
sion bub is stultifying to a degree. The Com- 
mittee deserve much gratitude for having re- 
commended this important ipeasure. Had the 
public leaders been a little enthusiastic in the 
matter and had the scheme of the Bengal Village 
Self-Government Act been suflQciently broad i 
village Courts w^ould have been a popular in- 
stitution by this time. If sufficient confidence 
is not placed on persons who are going to be 
entrusted with administration of justice, the 
best men will not be available for the work. 
What in the opinion of the writer is now 
w^anted, io the repeal of the whole enactment 
and the framing of a new Act on liberal lines. 
These village Panchayet^, must be trusted and 
respected, if they are to prove a success. It 
may be made the duty of Munsifs, as has been 
done in Madras, to help and advise the^ 
Panchayets when necessary, and to revise their 
decisions in certain abnormal events. These 
villagers will have this special advantage over 
paid tribunals, that they will know the charac- 
ter of the parties and the litigants appearing 
before them. Forgery and perjuiy would not 
have been ra^ppant in Mofussil Courts, if the 
Judges were so familiar with the character of 
the parties and thefr witnesses, as to smell 
fraud and to detect U, wherever perpetrated. 
These practices exist because they do pay. 

”8. S.'^ 

V {To be continued,) 

L 

CHOOSING OF JURORS FROM PER- 
- SONS PRESENT IN “COURT. 

(1) In some districts in the Mnffaseil therfi 
is a practice of inviting persons happening 
to be present eithdr in the Court premises or 
in the Court compound, to serve as jutors in 
SesKons trials, in cases^ of deficienev of per- 
sons Bpinmohed as contemplated, bv lee. 278, 
WDvisQ C7) of the Code of Oriminal Ptocedote. 
The ptadj<^9 previdling is to ceB any petfm 
thraila^ and fut mto'the' ji^4xa vifb* 
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Wt (»mg to ascertain wheth» the ntmes 
those persons tl^pear on the iai7 list as pr^ 
pwed Tinder sec. 821. of the Cnminal Proce- 
dTcre Code. Is sncb a« cooanse ^permtssible 
tinder proviso (2), sec. 276, Cr. P. 0., or, 
does #the proviso teqiiire that persons present 
in Court,* asked to make up a dieficipncy «f 
jurors, shouli^ alfo be persons *on the jury Ust 
but who may not have been summoned to serve 
as jurojjs on that occasion. The If^tter view 
iseems to be reasonable an<f the reasons are the 
following : — 

• (a) Sec. 276,* Cr. P. C., enacts, ih the first 
•instance, that thq “ jurors shall be chosen by 
lot from the per^ns summoned to act as such, 
etc.” Then come the provisos, of which the 
second runs as follows ; — ‘ ‘ In case of a defi- 
ciency of persons summoned the number of 
jurors required may, with the leave of the 
Court, be chosen from such other persons as 
may be present,” 

Now it is a recognised rule of interjiretation 
that .a word is to be cxmsulered as 
used throughout a statute in the same sense, 
more specially should it be so whfin the same 
word is being used in an almost similar col- 
location in a singie section of a statute. 
Granting this, the word ” persons ” in the 
first part of sec. 276, necessarily means * per- 
sons ” already on the jury list summoned 
under sec. 3-0 of the Code of Criminal Pro- 
cedure. The expression ” such other per- 
sons,” therefore, should mean persons already 
on the jury list but mot summoned for the 
trial, the word “other meahing “other 
than summoned,” and the entire expression 
” such ether persons ” meaning “ such per- 
sons as aforesaid,” that is, persons on thd list, 
the word “ such ” being referrable to the 
context as appearing In the first part of the 
section and the word ” other ’’.differentiating 
them by the single criterion of not being 

summoned. , . i 

If this were not so, the words suen 
other ” as qualifying ” persons ” would be- 
come meaningless surplusage, as then is no 
other conceivable context to which those 
words are referrable ; because if the legislature 
mtended that non-jurymen prtssent in Court 
could make up the deficiency then obviously 
the language would have been differej^, for 
‘instance, ” taich jtersons as may be^ present 
and dtherwise fit to serve as jurors. 

Sec. 821, Cr. P. C., els. {1) and («) seem to 
me to fortify my contention. These clauses 


clearly imply that there is such a thing, as a 
&e qualiucation for a juror, however iHiaiti. 
that qualification may be. Sec. S25 of tbe'C0ni 
unmistakably indicatos that whereas membefr 
of a special jury should' possess superior quali^ 
fication in respect of property, character or 
education, those of the common jury are to 
possess auneasure of qualification, however, 
small, in respect of these things ; and the ofily 
guarantee that the Code repognises of these 
qualilicaAions being possessed by jurymen is 
the joint enquiry by the Sessions Judge and 
the Collector, as required by sec. 321 of the 
Code. The proper interpretation of sec. 276, 
proviso of the Code should therefore be 
this: that when a person already on the- jury 
list l).ip|)ens to be present in Court, the legal 
presuiiiption of his fitness is already there and 
will lie acted upon by the Court until that pro* 
sumption fs displaced by a successful challenge 
to the polls as contemplated by sec. 278 of the 
Code. 

In the making up, therefore, of a deficiency 
by persons present, the proviso only dispense# 
with the initial summoning by a preliminary 
lot (vide sec. 3i:6, Cr. P. C.) and does not 
dispense with any other legal requirement. 

Tlie principles of natural justice appear also 
to be in favour of this interpretation. Secs. 
312 to 327 provide for elaborate precau- 
tions against the jury turning out to be a body 
of men not in every respect fit for the work 
with w'lijch the law entrusts them. In these 
circumstances flic legislature could not possibly 
have permitted the springing as a surprise 
upon an accused person of every lounger in the 
Court premises as an eligible juryman know- 
ing as we do tlie kind of persons who ordinarily 
loiter abput in Courts. A jurytoan thus picked 
out is more often than not an undesirable 
person and , yet the practice of some of the 
Courts is to ask the Judge’s Nazir, 
whenever there is a deficiency, to go out into 
the Court compound and make a roving search 
for stray loiterer in, the clothes of a hhadralog 
to come and seiye as juror, and the 
accused are solemnly asked to deliver their 
challenges, if any, as if the accused have a 
mental note of everything .that can be said 
about every man in the street. 

I have not been able to find out any case- 
law directly bearing upon the scone and exact 
meaning of proviso (2) to sqp. 276. Cr. P. C., 
but a reterence to the correBponding 
lew makes «t |esst*tw(f itieac : * 
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' Krptly— Tatesmen or; as they are more 
called, tales de circuimt/LnUtm who 
^prcrlhe KnkUsli equivalents of the supplemen- 
as under sec! ‘210, proviso {2)^ can- 
..'4iot he^h^d at at trial vit bar. \vide Halsbury, 
Vol/X,\!lII, p. ‘253, footnote (a)] not on tne 
trial Of -an ♦ indictbent ^under the commission 
^,of Gaol delivery and Oyer and terminer {vide 
Btirn’s Justices of the i‘eace, Vol. Ill, p, 970, 
29th Ed.). 


' . By the 6 Geo. IV, Cji. 50, sec. 37 (Jury's 
Act, 1626 ) Talesmen can of course be had be- 
fore a, .Court of Assize and the words “ shall 
appoint «o many of such other able men of the 
county thep p..esent as shall make un a full 
jfury” as appearing in the statute have of 
* course been interpreted’ as seeming to point 
‘ to persons whose names are or might be in the 
furors* book. [Vide t[,albbury, yol. 18, p. 

' 263, footnote (a)J. But the learned commeu- 

" tator does not appear to be sure of this inter- 
. pretation and at the same time observes that 
a custom to try by talcs de circumstantibus 
in an inferior Court is bad because such would 
admit of trial by persons both pTofligate and 
unfitr Halsbury, Vol. 18, p. 253. The net 
result of the above seems to be that although 
the words “ able men of the county present *’ 
might bo held to include persons other than 
those on the jury list this is a meaning which 
is not yet an absolutely decided meaning. The 
words of the Indian statue [276, proviso (2)] 
are, however, difi'erent as I have* already 
pointed out and it can be very well argued that 
the Indian legislature although providing for 
tales did not intend to reproduce the English 
statute in its entirety, but with the reserva- 
tion that “ Tales ” must be from persons who 
are on the jury‘list„ 

The question now arisesr— 

(a) Under sec. [76, proviso (2)'~of the Code 
of Criminal Procedure, is it permissible, in 
order to make up the deficiency of jurymen, 
to requisition the services of persons present in 
Court whose names are il*ot on the jijry list 
and what should be the prSper method of bring- 
ing before the Court the supplementary jury 
as contemplated by sec. 276^ proviso (2)? 

The method followed is for the Court to take 
the initiative in the sense that without thd ap- 
plication of either the prosecutor or the eOcuseil 
the Sessions Judgg askes the Nazir to gO into 
A6' Court compound and find out some perBora 
to servd hb jurors and these^persons are brought 


pp ih about five minutes/ Is that a legal or a ’ 
regular procedure lor calling ftp these jurors? 

;ibe corresponding Englith statute,. 6 Geo, 
IV, sec. 37^ lays down that “ every such Court 
upon* request made for the King tfy anyone 
thereto authorised or assigned by the Coyrt or 
on request made by the parties, Plaintiff or 
demandant, Defendant or defiant in any 
action or suit, whether popular or private, 
s/ikill command^ the Sheriff or other Ministet 
to whom the makffig of the return wiall be-r 
long to name and appoint, etc., and the Sheriff 
or other Minister aforesaid shall at such com- 
mand of the Court return^ such men dw/jf 
qualified as shall be present "hr can be found 
to serve on the jury and shall add and annex 
their names to the former panel, etc." 

Thus in Eilgland Talesmen a^*e brought up 
through the same channel through which the 
original panel are returned, namely, through 
the Sheriff or other Minister appointed on that 
behalf. ^The reason for this rule can be 
gathered from the succeeding words of the 
statute which make it obligatory upon the 
Sheriff to‘ return men duly qualified which 
implies an obligation upon him to make some 
sort of an enquiry into tht fitness of the men 
whom he returns as Talesmen. 

Is there any reason why the same rule 
should not apply here, namely, jurors under 
sec. 276, proviso (2) be required to be re- 
turned by the District Magistrate on the 
analogy of sec. S26, Cr. P. C., by which per- 
sons drawn by lot in open Court are required 
to be summoned by the District Magistrate? 

In view of the recognised fact that " Tales- 
men ** are always more or less deceptive their 
return through the District Magistrate is only 
a necessary guarantee of their fitness. 

Bidhueanjan Lahiri. 

Vakil, 

Rangput 
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Mar. 6th.— Horcli Shah v. Charan Dots 
(Baluchistan). • * ? , , 1 ' 

This wa’s an applicat^pn for special leave to 
appeal to the PrivV Council, there being no 
power in ftie*. Courts of Baluchistan io grant 
leave. There was a very largd sum of money 
in dispute and although there were concurrent 
findings, of the lower Counts those . findings 
were come to on entirely divergent reasons. 

Sir G. Lowndes and Mr. A. Majid for the 
Applicant. Letfve was granted. 

» 

Mar. 6th, 8th and 9tli.— Mir Suhhan Ali v. 
Imami Begum (Berar). 

The arguments in this appeal were heard by 
Lords Shaw* and Blanesbdkgh, Sib Jobs 
Edge and Mr. Ameer Ali. 

The suit was in regard to a claim to certain 
inam lands granted to an ancestor o£ the liti- 
gants and continued by Government to the 
Bolder and his male descendants. The Plain- 
tiffs bad in former suits established* their title 
to a share in the estate but had failed to get 
the income from it. • They now sued for, parti- 
tion and were opposed on the ground that 
being females they were not entitled to shar.e, 
and that if they contended that that question 
was res judicata they wero precluded from 
asking for partition now as they had failed to 
ask for such relief in their former suit, 

Messrs. DeGruyther^ K. C. and Parikh for 

the Appellant. * „ _ 

Sir G. . Lowndes, K. C. and Mr. E. B. 
Raikes for the Respondents. * 

■ w ■ 

The appeal in Forbes^ v. Balli Bros, is now 
being heard. The question for decision is 
whether the Appellant’s lease to* the Respon- 
dents was a permanent one and .whether the 
Appellant is not in. any event estopped from 
denying that it was permanent. 

Messrs. DeGruyther, K. G. and Kenworthy 
Brown for the Appellant. 

Sir John Simon, K. C., Messrs. A. M. 
Dttwife, K. C. and Hyam for the, Respondents. 

Mar. 12th.— Judgment waa deliver^ in 
Mian Ohulam Basul Khan v. Secrete^ of 
State, reversing the decree of the Lnhore High 
r<onrt ind declaring that the Appellant was a 
Bajpot and therefore a member of aopgricul* 


Mar. 10th, 12th and 13th.— Forbes v. 'BdiNF 
Bros. The arguments •v^ere concluded -in the., 
above appeal and judgment was reserved." 

* 

Mar, i^th. — Judgment was delivered in, 
Gajadhar Mahton v. Ambika Prasad Tewart, 
an appeal from Allahabad. The appeal was 
dismissed. 


Mar. 13th and l6th.-^Harigir Kisangir 
Gosari v. Anand Bharti Vtshun lUiarti Gosari 
(Central Provinces). 

Before Lords Puilltmore, Carson, Blanbs- 
burgh, Sir John Edge and Mr. Ameer Ali, 
this appeal was argued by Messrs. Dunne, K. 
C. and Hyam for the Appellants and Sir Geo.* 
Lowndes, K. C. and^Mr. E. B. Raikes for the 
Respondents. The suit was instituted by the 
Respondent who was a Garbhari Ghosain, a 
caste, the members of which are ascetics except 
in the matter of marriage. Hindu law gene- 
rally is applicnble as varied by custom. The 
Respondent claimed title through his father’s 
adoption. The Appellants deny the adoption 
and allege that the suit is barred by Art. 119 
of the 2nd Sch. of the Limitation Act. Judg- 
ment was reserved. 


Mar. 17th and 19th.— The same Board are 
now hearing an appeal from Patna, Agnilar 
V. Kmmif Gangananda Singh. This w’as a 
suit for po.^session of alluvial lands, which hod 
been flooded by the Ganges and emerged again 
after about 3 years. The Subordinate Judge 
passed a decree in favour of the present Res- 
pondent for 6C6 bighas. The High Court al«o 
found in^favour of the Respondent but directed 
a Commissioner to make over possession of 
such lands 'as he found to lie north of the 
Cadastral Survey boundarv of 1B87. 1888. 
The Respondent contends inter alia that no ap- 
peal lies to the Privy Council on the ground 
that thft question is pyrelv one of faot on which 
there are concurrent findings of the Indian 
Courts. 

Messrs. DcGruyJher, K. C. and Hyam for 
the Appellant. 

Mr. Kenworthy Brown for the Respondent. 


Mar. 19th and 23rd.— The Rearing was con- 
cluded of Agnilnr v. Oangannnda SingU 
(Patna). Judginent^wasi^Teifeerynd. 
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Mat. S&rd and 2ith.~The foUovnif memr 
bers of the Judicial Committee beaxd an 
pefil firom Bombay, Shevak Jeranchhod Bhogi- 
id V. 2‘fee Dd^kore Temple Committee Lord 
Atkinson, Lord Carson, Sir John Edob and 
Mr. Amebb All 

In a suit instituted ii^ 1880 it had been held 
that the Dakore Temple was a public charity 
add. a scheme was framed for its administra- 
tion under that scheme. Buies were to be drawn 
up by the Temple Committee and after sanc- 
tion by the District Court were to have^ the 
fi(ame force as if they had been part of the 
scheme. Rules were framed and sanctioned 
by the District Court but on objection the 
Hig h Couirt altered the rules by striking out 
, all the provisions for payment for passes ad- 
mitting to the Nij Mandir. From this order 
“the Appellants, who are the hereditary cus- 
todians of the shrine, are^appealing.* The Res- 
pondents are (1) the Temple Committee, and 
(2) the Govs, or Brahmin priests who act as 
guides and instructors to the pilgrims. 
The latter contend that no fees are payable by 
them or by pilgrims accompanying them to the 
Shevaks, and also that no appeal lies from the 
order appealed against. Judgment was re- 
served. 

Messrs. DeGruythcr, if. C, and Parikh for 
the Appellants, * 

Messrs, Dmne, K. G, and Wallach for the 
Temple Committee. 

Sir Geo, Lowndes, K, G. and Mr. E. B. 
Raikes for the Govs. • * 


Mar. 21th. — Judgment was delivered by 
IjORD Phillimore in Hope Prudhomme <& Co, 
v. Hamel dt Horley, an appeal from Bombay. 
The appeal was allowed. 

Mar. 24fch and 26th. — Kirkwood v. Maung 
Sin, an appeal from the Chief Court of Lower 
Burma, is concerned with the rights to the 
property of two Burman Buddhists who are , 
deceased. The disputes between the parties 
were submitted to arbitration, the names of 
the Appellants who were minors being includ- 
ed in the reference. An application to file the 
resulting award was dismi^d on the ground 
that it was invalid as against the minors, 
.whose proper Representation at the arbitration 
was impeached. The judgment appealed fvom 
JMA that the clajm of the Ist Appellaxit was 
by limitation as she bad failed vie 
tivitblib 8 years o{« attaiiikig her majorilsv 


Messrs,^ DeOruyther, E. 0. and Hon. 
^Geoffrey Lawrence, K. 0. for the Appellants. 

Messrs. A. M, Dunne, K, G, and E. B. 
Raikes for the. Respondents. 

( ■ .1 .1 I 

In ^HoreK Shah v. Khan Sahib Sheik Panida 
Khan (Baluchistan), Sir Gl Lowndes, df. C. 
and Mu. A. Ma^id applied for, a stay *bf proceed- 
ings pending an admitted appeal to the Judi- 
cial Committee on preliminary questions of 
limitation and jurisdiction. f t 

The Hon. Henn Collins opposed, but sug- 
gested th^at certain commissions for the taldng 
of evidence should continue but the actufiJ 
trial should Be stayed. Ap order was made 
accordingly. « 

G. D. M. 
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MEANING OF COUNSEL." 

Thb ’Editoe, ‘^CALCum Weekly Notes." 


Sill 

Mr. N. P. Sen Gupta's letter in your issue 
week reminds me of two incidents which may oe 
interesting to your readers. 

(1) In March 190U, 1 waef appearing before the 
Additional District Magistrate of Midnapore for 
the defence in an ofi^iiiDot of the notorious Bomb 
Conspiracy case — Emperor v. liakkal Chandra JM>h(h 
Incidentally, in the course of the proceedings, 
there was some discussion as to the proper mode 
id designating me (a mere Vakeel) in the order- 
sheet. The ^ Officiating Advocate-General who 
was appearing for the prosecution was referred 
to by the learned Magistrate and he unhesitat- 
ingly gave his opinion that no matter whether a 
Barrister or a Vakeel was appearing, be was pro- 
perly designated " Counsel for the accused.^' 
The Officiating Advocate-General was Mr. Walter 
Gregory. 

(2) In a case before Sir Lawrence Jenkins, C, J;, 
and another learned Judge, a Barrister objected 
to Sir Rashbehary Ghose's describing a Vakeel as 
** Counsel." (That objection was met with the 
retort, ** It is only the uneducated and the half- 
educated who think ^at the term 'Oounael' U 
restricted to Barristers" Verb Sap 

Tours, etc., 

/-•I NAJounRA JL Bufisr. 

Gth May 19$$, ^ 



[No 26. 


Vol. . M ONDA - Y, MA Y 18, 1925 


^ontent0. 

MOTES * * 

■mvmuaIi Mona* 

The Report of the OivU Justtce Oommliteo, 1024-1925 .. otlil 

Loodoii Motet .. » .. oahv 

REPO^RTS (&« Inckex^ 


Recording of confessions in Calcutta. 

The juagmeni of Mr. Justice Muikerji in 
Emperor v. Poknchkari Dutt, 29 C*. W. N. 300, 
disciosea a curious defect in the drattin^i of the 
Act passed in 1923 tor amending the Code of 
Criminal Procedure. There can be n<^ doubt 
that the legislature intended that thd record- 
ing of all confessions whether in ('alcutta or 
in the Mofussil should be governed by the 
provisions of sec. IG-i of the Cocle and the 
safe-guards laid down in the section .should bo 
followed in all cases Vithout exception. With 
this view the legislature has amended sec. HM 
0,nd enacted it in the present form specifically 
mentioning a Presidency Magistrate as one of 
the officers empowemw^'^lb record' a confes- 
sion ^der the section. But what is the effect 
iS^his amendment ? It leaves matters exactly 
where they were aAd,« although it may 
appear curious, a Presidency Magistrate has 
even now no power to record a confession 
under sec. 164, in other worfls, the sale- 
guards laid! do^ for4he recording of a con- 
fession, omission on the part of a Mofussil 
Magistrate to follow wfiich renders a confes- 
sion inadmissible in evidence, nmy quietly be 
ignored when a confession is recorded in the 
towms of Calcutta and Bombay. 


Chap. XIV *of the Code of Criminal, ^Proce- 
dure deals with information to the police and 
their powers to investigate and the only por- 
tions of this chapter which are* applicable to 
the police in the towns of Calcutta and Bom- 
bay are sub-sec. (2) of sec. 155 and s^sec. 
(3) of sec. 166 whigh deal with investigation 
into a jaon-coghizable case directed by a Presi- 
dency Magistrate and investigation into a oog- 
nisaJble case directed by such Magistfite res- 


pectively. Under sub-sec. (2) of sec. 1, in the 
absence of a specific provision to the contrary 
the Code of Criminal Procedure does not 
apply to the })oIice in the towns of Calcutta and 
Bombay and that being so'investigations into 
cognizable cases undertaken by the police 
without the order of a Magistrate are exempt- 
ed from the operation of Chap. XIV of the 
Code and necessarily sec. 164 cannot apply to 
these (‘iises for its application is limited only 
to an investigation held under the chapter. 
Instances in which investigations are held 
into cognizable cases under orders of a Magis- 
trate arc so very rare that for all practical 
purposes they may be left out of considera- 
tion and the net result of the amendment is 
that ill Calcutta as before there is no laVY 
regulating the recording of confessions — a state 
of things wliich the legislature surely in- 
tonded to put a stop to, but it h very unfor- 
tunate that it has failed to express its inten- 
tion in the terms used in the Code. Tlie 
whole difficulty would have been avoided if 
the legislature had said that the provisions of 
Chap. XIV shall apply to the police in the 
towns of Calcutta and Bombay and it is diffi- 
cult to imagine what stood in the way of its 
doing so. There was a time when there was 
very great difference between the Presidency 
Towns and the Mofussil and tjiis justified the 
making Af sjwcial laws for the fonner areas, 
but limes are changed and those days are long 
gone by. It •is high time that the distinctions 
between the Calcutta and the provincial 
police were wiped out and both governed by 
the same law. 


Another curious fact brought out by the 
same judgment will show conclusively how 
very necessary it ie to obliterate the distinction 
referred to. Sec. 61 of the Code of Criminal 
Procedure lays down the wholesome rule that! 
no police officer shall detain in custody a person 
arrested without warrant * for more than 
twenty-four hours unless he gets a special 
order from a Magistrate. •This sectidn not 
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being applica6lo to the police in Calcutta, 
the Deputy Commissioners have somehow or ^ 
ojfcher clothed themselves with the power ol‘ 
itetention for an unliniited y)eri(KL There 
does not se^m to be any statutory basis for tb^ 
extraordinary ))Ower ^vllich the officers in 
question exercise quite arbitrarily b\it the) 
have done tliis so long unchallenged that it 
generally understood that theren is such a 
power. Wo hope, however, that after the 
authoritative pronouncement of Mr. Justin' 
Mukerji there uill be an end of this UiJ^la^^- 
ful interference with the lihc'rly of subjects. 
In the view takqn l)y Mr. Justice Miikerji 
he has the support of Mr. Justice ^yalnlslt‘> 
who also held a detention under Similar ci- 
cumstances as impi-oper, presumably on tlie 
ground that lio such iiiiliniited power exists. 

THE IlEPOKT OE THE CIVIL. lUSTKJE 

COMMITTEE. 1924-1925. 
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Ill 

The Coimnittee recoiiiniond that 
wises should be decreed without evidence, iji 
certain classes of cases, alter seivicc of a d<‘- 
fault ” summons upon tlie Defeiidiint. Tlu* 
object of issuing such simiinons will be to give 
the Defendant notice that unless he contesN 
the claim, the Court will iiresume that lie‘ha> 
no contest to make. They recornnicnd thni 
supervision ovei* the process-serving stall 
should be moi‘c rigorous and ihorouuh than ai 
present, so that the presumption from non- 
appearance may arise. TTiey tlnnk that lh(> 
evidence adduced at present in nndeteiukal 
cases is merely formal. If a ])erson brings n 
false claim, he has no dilticultv in bringing 
false witiiesses<to support his daim,^ Neither 
the demeanour ol tlie wiincsseB nor the im- 
probability of the case enables a, Court to fed 
justified in dismissing the claim, as improb- 
able tilings do sometimes happen and tnithful 
witnc.sses very often show suspicious demean- 
our. Moreover, the C 9 urts have not the 
Tiiaterials before tlienv which will* enable 
them to elicit the trutii. They recommend 
■ that even if the present system continues, c.r 
parte cases should be tried#. in places where 
there is a group of Courts, by a Registrar for 
all those Courts. The Registrar will be the. 
Chief Ministerial Officer. They think, that it 
is waste of time {pt the presiding officers to do 
This wwk which is merely mechanical. 
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Nowhere in the whole report are the meiih 
bers flo eloquent as in the Chapters (XX to * 
XXIV) dealing wdth the right of app(^. . l^iis 
“ right ” is considerer^to be a “ liability ” for 
persons with a ^rue claim to bo harassed out of 
all propoiiion to the nature of the claim, and 
to be delayed unduly in the realisation their 
pist dues, They have therefore rteommended 
several measures for , final (lis]"K)sal in the first 
Appellate Couri and for gi-eater scrutiny in 
the adiiiission of ajipeals, and the abolition .,ol 
Letters rateiit Ajipeals from decisions of 
s^ingle Judges except where certificates ate 
granted T)y such Judges. Tlioiigli they liavo 
made out a ^^eiy strong, case for those pro- 
jiosals, it is exceedingly doubtful if the public 
will approve of those measures. The people 
of India have more love for justice in the 
.ihslracl (haij for general considerations of 
public convenience. WestiTii people generally 
level the criticism against Indians that the 
latter are not a jiractical jicoplo, and are lacking 
III eoin'mon sense. An Sii‘ J-terbert Rislcy lias 
put it very facetiously, Indians bav^ got two 
valves in then* heart, one of which functions 
as the Hou'fC(‘ of all discussions, social, legal, 
political and religious, while the other exmtrole 
Jiis soi’ial life, and that the one has no connee- 
tion with the other. What the Indians lack 
in is not “tlie common sense,” hut the robust 
practical \low’ of things commonly known as 
the ” liorse-sense.^' Their fondness for inela- 
jilivsieal and abstract discussions is the more 
luarkod. as they arc les.s desirous than other 
people to follow tl^e (‘inclusions arrived at 
after .siicli' discussions. Tliafc explains also 
tlieir religious tolerance, the large biuiih of 
money spent on ceronionial occasions in hear- 
ing* learned discussions by Indian pandits and 
their fondne.ss for legal disruissions. > New'U- 
papeis in India devote more space to legal 
matters lhnai any daily paper of a western 
country. T’lic i)eople probably regret that the 
](:arncd Judges of the High Court do not de- 
cide questions of law unless they arise in a 
case before tjiem. The Committee think that 
it wvivild bo a desideratum if litigations could 
be finally dis|X)se(] of by the trial Court *to thp 
satisfaction of the pax^iies. But one cannot be 
sure that the public would * dissatisfied if 
Honoiimble Ju%es were permitted in appeals 
1o d^ido legal conundnims, and. propounce op 
constitutional and social tjjuestipns* uncoimecli- 
ed with any case, but having a remote, ioop- 
nection with legal principles; Such is also 
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the atmosphere of the law Courts. The Com- 
mittee have found that though in several ena<y;- 
ments the riglit of appeal to the High Court 
was definitely refused, yet the power of inter- 
ference and of supervision inherent in a 
supreme ’tribunal like the High Court and con- 
seqiiently reserved for*it, has in practice come 
to be reg!lnl|d us an oixiinary power^of appeal. 
The line of dotharcation between the two 
classes of cases, varies according to difference 
•in the^teuiperament of lljc Judges, ;ind to the 
environments they have neeii ])roiight up in. 
They reconimentl a “ stiffening ” in admission 
of appeals, huf so long as the rneniftlity of the 
Indians does not undergo a radical change, the 
i-ecoinmendation will rf-omain as a pious wish. 
The inability to right a supposed wrong is 
considered by many Judges as an unjust res- 
triction on ^heii- utility as superior judicial 
olifieers. It is about 70 years since Sir Henry 
Suinher Mainer said in a convocation address ol 
the (-■akaitla Tnivorsity that ho ex))ected from 
dissemination of matheiimlical and scientific 
training' through the colleges, an ira])rovemcnl 
in tU' ])ra^'ti(*al outlook of the Indians, but 
the ift'i'iTOAement, if any, is liardfv iiotieeable. 
Whether tl lore has been any, will be evident 
imrn . the nature* of support accorded to tlu' 
])fop(^als of the (.'oinmiltee. 

So far as the apj>t‘llate work rr<jiii decisions 
ot Munsifs is concerned, the Committee re- 
commend constitution of District Appellate 
Bcnchc's consisting of two selected Subordi- 
nate Judges. A concurrent decision of theirs 
IS proi)Osed to be nfadt^ final on all (pieslions 
of law and of fact. If they differ, a sec/ond 
appeal will lie to the High Court, both on 
questions of fact and of law*, so thaj» the 
Honourable Judges«of the High Court Avill be 
able to do coinplclp justice in the case. A 
vvetl-known Judge once regrette<l that lie had 
to “ do injustice knowingly.” In second 
ap].>eialH the chief merits of the; proposed sys- 
tem are Biat decisions will be final within a 
short space of time and that the Sulx)rdinafe 
Judges will find more time for deciding ap- 
peals than at jiresent when they have*to write 

S 1-proof judgments for use in the High 
. It cannot be gainsaid^ that one of the 
defect.^ of th^ present iSJ'stem is that the prin- 
cipal qualification of a Judge has come to be 
.conocived to be the capacity to. write judgments 
that would read well and would w ithstand a 
battSry in^the Appellate Court, more than the 
abilitjr to ‘ decide cases quickly and satisfac- 


eiliji 

torily. It has been proposed that the Judges 
of the District Appellate Dench will nht try 
any original suit, but will merely hear ap- 
peals and that they will hold llieir sittings in 
circuit over several districts, if tlie Avork of a 
single district he insufficient and if it be in- 
(convenient to decide cases of several districts 
in oiit‘ place. Neither the circuit system, nor 
the mconvcnient system of hearing appeals of 
se'vei-al districts at oiu^ station need be adopfc- 
(*d, (if those Judges are allowed to try original 
suits and to (*oTistitute periodically AppellntiJ 
Hencli for the district they w^ork in. Tbis 
modification may be adopted in (lie lit'avier dis- 
tricts where there arc two or more Subordi- 
nate Jii(fgcs. If tlic Cominiitee’s suggesuon 
he acci pted, the legislature will probably enact 
an additional schedule to the present Code of 
Cixil I‘iocedun‘, and will jiossiblv permit local 
(ioxt'nmymts to iidroduce tins system in cer- 
lam dKiricfs or throughout llu* ])ru\ iiico, siib- 
jcci (o the approval of the (’entral (lovern- 
meiii 1 1 may be worth wliile to consader 
wlicihci il Is not desirable to authorise Local 
(Joviaiimcnts to permit trial bv jury in (M3m- 
ineic' d cM.ses and in some other classes of 
cas(‘.-» ii‘(]uii’ing knovv'ledge of local custom or 
of usagi's of ceitain .sections of people. In 
sonic j)lac('< the Miinsif and Hubordinate Judges 
arc not lo‘[)t criifiloyed for the whole time on 
accouid of insufficiency of work. If the Dis- 
tiicl Judge be authorised to dii'ect trial of 
selected cases or t^pt^ifiod (dasses of cases by 
a Pu'iicili of Lvo Munsil’s and if their concur- 
reiil decision l>e made final on all (|uestioii8 of 
law and of fad, tliun tlie adxantagc to the pub- 
lic will 1)C g I eater still. 

\Vi(-h it‘specl. (o tla‘ ( alciitia Hrnall (diuses 
Coiul, ilie ( oinniit((‘e think that tlie present 
KA '.h'jif of lit^aring appealr. by a Bench consist- 
ing of the trial Judge and of the (!hief Judge, 
is iiMsatisf^ctorv. They recommend a differ- 
ent constitution of the Ap])e]lale Bench and the 
{•/('aiioii t])c post of a Commerdal Judge. 
TIicn suggest tliat sonu* officers of the i»roV'in- 
cial M-rvict' be tn^ined in the usages of com* 
meive. m) that in ^;ase of a sudden influx of 
commercial cases, those officers may removtj 
the cemgestion. 

The Pomrnitt^e rocomritend that the Dis- 
ti'icl Judges should be given some training in 
civil liiAV and in practice and pi'ocedure before 
appointment as suob, and that recruits for the-# 
posts of Munsif should fee given a thorough 
t»’aining in office and in legal work diqjjing their 


f 
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probationary period. They think that pleaders 
should be required to leaxn their work from 
some District Court pleaders on payment of 
some fee. If the High Court selects only 
those who enjoy a good reputation for devo- 
tion to details of work and are zealous in 
training others, and if the scale of fee for 
each be prescribed by the High Court, the im- 
provement will be a far-reaching one. Not 
only ^^^ll the pleaders improve, but the judicial 
officers who are recruited from the pleaders 
will also be better equipped tiian now. As at 
present, the newly appointed Munsif is as 
much dependent npqn the advice and guidance 
of his subordinate clerks as the junior pleader 
is upon his clerk. The Committee hifve wisely 
refrained from considering any step for check- 
ing the undesirable over-crowding of the Bar. 
as any attempt in that direction might have 
launched them into the highly electrified 
grounds of social customs, ‘jxilitical and econo- 
mic conditions. They have left the matter 
for considera.tion by the JVovincial Bar 
Councils. 

S. B.” 

(To be continued,) 


LONDON NOTES. 

(From our Correspondent.', ^ 

Mar. '27th.— Judgment was delivered by 
IjORd Dunedin in Udoy Chand Pannalal v. P. 
'E. Gnzdar (Bengal) in which an application 
had been made for special leave to appeal. 

The question raised is an important one 
dtealing with the meaning and scope of secs. 
109 and 110 of the Civil Procedure Code and 
will be the subject-matter of a full report later. 

A mspute arose in a oonti'act for the sale of 
goods. There were 'abortive arbitrations and 
a suit was brought. The suit \\a8 stayed be- 
cause of the arbitrations. New' arbitration 
proceedings were held) and two ex parte awards 
were made, one in favour of the present Peti- 
tioner for 81,000, the other in favour of the 
llespondents for ii,000. ^ ' • 

The High Court on the application of the 
Respondent set aside the award in favour of 
•the Petitioner. The latter thereupon sued to 
set aside the award in favour of the Eespon- 
dents. His suit was dismissed by the High 
Ctourt on appeal and on refusal of leave to ap- 
peal further, the present petition for special 
leave was filed. The Petitioner contended that 


although the immediate effect of bis applica- 
tion was a decision whether or not he should 
pay only 3,000, yet the ultiniate effect,, if 
lie could get rid of ^that decree for 3,000 
against him^ waB<.whether or not he could ob- 
tain a<fium of over 10,000. 

Their Lordships refused leave on the grqund 
that thefe was no property indiiieotl}^ involved 
of the value of Be. 10,000 witiun the meaning 
of sec. 110 of the C-ivil Procedure Code and 
said 

“ It must always '1)6 kept in view that no 
real mischief can arise from not allowing a 
very wide '^construction of the section, because 
such cases, if worthy of being,, tried by a higher 
tribunal, can always be, dealt with under sub- 
sec. (c) of sec. 109." 


Mar. 27th. — Judgment was delivered by 
Lord Shaw in Probhudas v. Ganidada (Ben 
gal), where in sugar contracts the buyer claim- 
ed to deduct from the purchase price the 
(3quivalent of a decrease of duty. He contend 
cd that the duty was fixed on the basis of a 
tariff valmition and that as the tariff valuation 
was reduced hence the duty must be taken to 
have been reduced. This view was negatived 
and the decisions of the Courts in India were 
affirmed. 


Mar. 27.— Leave was granted to withdraw 
the appeal in view of a compromise having 
been effected in Jagaveera R. Venkateswara v. 
E. N, Ayyan 4t?ergfaZ<'(MadraB). 

Mr. Narasmham for the Applicant. 


Mai\ 30th. — In Indrajit J^ratap Sahi v. Amar 
Singh (Patna), Messrs. Dunne, K. G, and 
Wallach applied to amend the order in Council 
passed in tlie appeal reported in 28 C. W. N. 
277. Messrs. DeGruyther, K. G, and Parikh 
opposed. Amendment was ^refused. 


Mar. 30th.— Judgment was flelivered in 
Shevak Jevanchand Bhogilal v. Dekove Temple 
Committee. The judgment of the liigh Court 
was set aside and the appeal allowed. * ^ 


Mar. 27th, 80th and 31st, — The hearing was 
continued and ooncluded iip Kirkwood v. Mg 
Sin (Lower Burma). Judgment reseirwid. 

G. D. M. 
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REPORTS (Stt Index,) 

Transfer applica>ion supported by atBdavIt 
of accused. • 

Ja the Calcutta High Court it is an estab- 
lished practice not to receive ^afUduvits ol 
accused persofls in support of ajiplicationH lor 
transfer but it appears to be not unusual in 
some of the other High (’ouils to receive such 
affidavits. It is a cardinal principle ^)f law 
that the accused should never be sub*iectedl to 
the risk of a prosecution in respect of a state- 
ment made by him in his defence. , Where an 
accused moves a higher couit loi* the transfer 
of a case pending against him on the ground 
that he reasonably* apprehends that he will not 
have a fair and impartial trial in the Court 
•below, lie is undoubtedly acting in liis defence 
and the policy of the law is that no obstacle 
of any sort should be tlirown in his way. Tlio 
matter becomes one of great importance in 
cases in which an attempt is made to prose- 
cute the accused for tflin|? a fuls^ affidavit in 
support of his application for transfer. 

The practice of receiving affidavits of accused 
[>ersoiis is wholly illegftl. Turning to sec. 5 of 
the Indian Oaths AcJt, we find that after 
enumerating the pei’sons w^ho are to make 
oaths or affirmations in Courts* of law it 
clearly lays down that it shall not .be lawful to 
administer, in a criHiinal proceeding, an oath , 
or affirmation to the accused person. All 
applications top the High Court under sec. 526 
of the Code of Criminal Procedure or lo the 
Distjiet Magistrate under sec. 528 aie surely 
criminal proceedings and the accused so long 
as the case, in question is 'pending against him 
is an accused. How then can an oath be ad- 
ministered to the aqpiised in connection with 
an application for tmnsfer? How many 
illegal practices are in vogue in courts of law 
is more than one can say, In the Calcutta 


High Coi^rt the practice is quite in conlormity 
with law and common sense. 

In 1900 the Allahabad High Court was called 
upon to pioiiouuce its judgment on the question, 
kmpcwr V. Uimleshri SiiiQ, 1. L. K. 28 All. 
d31 and Mr. Justice Richards held that when^ 
an accused [lerson applies for the transfer of 
the case pending against him to some other 
Court aup[>orting his application by an affi- 
davit lie cannot or at least ought not to he pro- 
secuted under sec. 193, I. P. C., in resjiect of 
statements* made tliefein. In a recent Lahore 
ca.se, Crown v. IHrquadir llaksh Shah, 
Lahore JJ, Shadi Lai, C. J., has held that 
there IS no law which (‘onfers up 4 >n an 
accused jaTson immunity from prosecution in 
respect of a false statement in an afiidavit 
tendered by him in support of his applicatiorc 
for Iransfei* and such statement can be the 
.subject-matter of a charge for jierjury. The 
learned Judge lakes it that the only provision 
of tlie law which confers immunity upon an 
accused person from criminal liability for 
making a false statement is that contained in 
sub-.sec. ^2) of sec. 342 of the Code of Crimi- 
nal I'locedure. • His ]x)rdship seems to have 
overlooked sec. 5 of the Oaths Act referred to 
above which places the matter beyond all 
reasonable doubt. 


In tlie^case in question it ha^i been said that 
if the irnmiinity were allowed to accused per- 
sons they wijl be at liberty to make reckless 
allegations against Judges and Magistrates 
and anxiety to avoid this undesirable conse- 
quence Jias led the (Jourt to strain the law 
unduly against tlie accused. It is not a ques- 
tion ol expediency bi^; the question is whether 
it is at all legal and if it is not sanctioned by 
law it cannot be done whatever the conse- 
quences may be. ,The mutter, however, does 
not seem to us to present any great difficulty. 
If the Courts unifonnly refuse to take these 
affidavits of accused persons, transfer applica- 
tions w ill have to be supported by statements 
on oath of some other person conversant wdth 
the facts of the case^who is*liable to be'prose- 
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cuted under 193, I. P. C., ii bis affidavit 
is false. 

THE REPORT OF THE CIVIIj JUSTICE 
COMMITTEE, 1924-1926. 

{Continued from p. cxliv.) 

IV 

The excessive costs which have to be in- 
curred in a litigation in the High Court have 
given rise to an insistent demand by the pub- 
lic for a City Civil Court in Calcutta, similar 
to that in 'Madras, Tlic Committee have 
.carefully considered the proposal andl have 
definitely rejected ^the idea. They think that 
a Court of the “ mofussil type ” will give less 
satisfaction to the public and that^ appeals to 
the High Court will be greater from such a 
Court than at present. “ To get a cheap 
judge is by no means always an economy ” 
is their opinion on the project. It cannot be 
gainsaid that a trial afteV it has bnce been 
commenced, is finished more quickly in the 
High Court than in a Subordinate Judge’s 
Court. In the former case there are not so 
many unnecessary witnesses, nor is cross- 
examination so wearily lengthy and/ useless. 
The lawyers of the High Court are not only 
more competent as a body than the Mofussil 
lawyers, but have more respect for the Judge, 
and a su^estion from the latter that a cross- 
examination is being carried too minutely*, or 
is directed on an unimportant line is alw^^ys 
treated with proper respect. In Courts 
of the interior such suggestions are^generally 
resented by the Bar and the Subordinate Judi- 
ciary are extremely anxious to avoid complaints 
about arbitrary methods. Their subordinate 
position is responsible for the inveterate ten- 
dency to follow the line of leaet resistance. 
They do not feci sure that if they depart from 
(the traditional sujrineness andl show greater 
firmness in rejecting remotely relevant ques- 
tions, their action will not be condemned. 
Some typical cases have been cited (pp. 71-86) 
to illustrate the extravagant length of time 
which trials in subordinate Courts take up, 
and that when leading pbunsel appear before 
such Courts the Judges surrender themselves 
to these gentlemen and allow the trials to drift 
‘ as they list. Suph being the case, the Judge 
of the City Civil Court will not be able to try 
cases as expeditiously as a High Court Judge. 
Moreover, it is considered that the enrohnent 
pi Vakeels as Advocates wall hpe the effect of 
cheapening litigation in the High Court. But 


so long as the public have to pay fees both to 
the Attorneys and to the Counsel, the ex- ’ 
^penses are bound to be prohibitive. The time 
has now come when the idea that the legal 
profession should consist of two branches, the 
uppeg one of which will have to conduct them- 
selves more cleanly arid more honourably than 
the lower, deserves to be considerably modified. 

So long as Counsel arid AdyQcates are refused 
direct contact with clients, and so long as the 
attorneys are riot allowed to prepare,^ plaints, 
move petitions in 'Court, conduct trials of ex 
parte cases and their out-put is unduly restrict- 
ed by a 'defective system of examination, the 
cost of litigation in the High Court will conti- 
nue to be as excessive, as af present. A com- 
mission to examine a witness for about 3 hours, 
which costs in a lower Court about Es. 30 in- 
cluding pleader’s fees, is likely, to require in 
the High Court Rs. 400 to Rs. 500 at the 
low^est. The prohibitive nature of the costs 
is the real reason wdiy suits for partition of 
houses *a,re more rare in the High Court than 
in the Courts at Alipore. 

The Committee strongly recommend that 
some system of training for legal practitioners 
in Mofussil Courts should be introduced, so 
that they may get the proper practical training 
before commencing practice. If only those 
District Court pleaders are selected as instruc- 
tors, who besides being efficient are likely to 
display some zeal in their work, if their pro- 
posed remuneration be commensurate with 
the labour involved and if the intending practi- 
tioners are allowed to select their own instruc- 
tors from those in the approved list, the effect 
will be noticeable. One of the reasons why 
the system of articled clerks ” has not been 
successful in the case vakeels but has been 
a complete success in the case of attorneys, is 
that the latter pay some remuneration and 
render valuable assistance to their masters, 
while the masters of the former get no benefit 
from the ai\*angement. Any improvement in 
the legal profession will also effect a corres- 
ponding improvement in the jpnior ranks of 
the sqbordiri^ite judiciary, as the latter are ex- 
clusively rechiite^l from the Bar. If a junior 
pleader is too niuch dependent on his" clerk 
for the little work tljat comes in his way, then 
on being appointed as a Muns#, he will be still 
more dependent on his ministerial officers for 
the great variety and co«aplex^y of his office 
work. c , 

In the University of Madras, vakeels have 
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to attend before enrolment a course of lectures 
on professionj,! conduct and etiquette. If 
such a course of study were introduced in tbe 
curriculum of the B. L. Examination of the Cal- 
cutta University, miichr good may come from 
the innovation. At present, many Mofussil 
practitioners ha^e conflicting ideas about the 
dignity Stt^ching to the professicm* While 
they ao not always show a pfoper standard of 
dignity in dealings with cliejits and in con- 
iluct o^cases, their exaggqfated idea&of dignity 
' are responsible for a great reluctance to go to 
a Court’s office to examine a record^ to sign a 
decree or a register of payments. Naturally 
enough, the cleiJjs will expect some personal 
benefit for sending a record or a register to a 
pleader in disregard of departmental rules. 
The Judicial Officers also very often betray a 
|K)or idea of» dignity on some lines of conduct 
and an exaggerated idea in others. As the 
Vice-Chanceller of the University is a Judge of 
tile Calcutta High Court and the faculty of 
Jaw is composed mainly of practisinfe^ lawyers, 
there may not be a great difficulty in the way 
of introducing some change in the University 
curriculum. To achieve the end it is also 
necessary that tlie conduct of legal business 
should be more dignified, witnesses should be 
better treated, the traditipapial symbols of dress 
and other matters of form should be religiously 
observed, there should be more of mutual res- 
pect between the Bench and the Bar and that 
there should be slackening of the tendency to 
jjrotect by every possible means a member of 
the profession who tfho^s gross delinquency 
in any matter. The Committee expect much 
sendee to the public from the Provincial Bar 
Council when it will be formed'. If that 
Council show as rnneh moral courage as the 
(dvil Justice Committee, who have not spared 
(‘ven High Court Judg*es and Judicial Commis- 
sioners, it can do immense good* to the public. 

In a country where the people are habitually 
dilatory, it is not jwssible for tlie pleaders io 
imforce punctuality, even if they were s6 
minded. Tl^p change in hal)it must really be 
brought about, by the judges. “ Hresiding 
officers must be stricter,” and ”be ready to 
give*up a reputation for easy-going good nature 
in the interests of ^efficiency.” ^ Stricter 
methods may,*in the transitional period, occa- 
sion injustice in a few cases, but in the long 
run tlie public wiR be benefited. The Com- 
mittee say that unless the Courts make it 
understood that ” an order must be obeyed,” 


there will not be great improvement in any 
direction. On the point of strictness there 
seems to be much [Kjpular misconception among 
the ])ul)lic and the legal practitioners. The 
chief attributes associated with a. strict officer 
are want of consideration for convenience of 
the public and lack of courtesy. An officer 
who follows strictness from a higher sense of 
duty oi‘ from a love of method , need not enter- 
tain auy apathy towards |>ublic convenience 
or a disregard for sentiments of otliers. Tlie 
misconception may have been due to the cause 
that some officers in the past in their exces- 
sive anxiety to dJo theif duty or to follow a 
cheri.'^liedt method of pnx^edure, may have 
shown impatience or irritation whenever they 
thought they were being intentionally obstruct- 
ed, and in such a frame of mind may have 
overlooked the very consideration which lent 
justification for stricter metlio<l8. All branches 
of the j)ublic service have much improved of 
late \t‘ars and people will sexm have occasion 
to mo:lify their former conception. A “ nation 
in making ” cannot but produce, in increa^ng 
members, officers of the projior type. 

” 8. S.” 

(To be continued,) 

LONDON NOTES. 

, (From our Correspondent.'; 

Mar. rllst. — Tliakur Ashutosh Deo v. Bansi^ 
dhar Sharaff. In this application, Messrs, 
Dmnc, K. C. and A. M, Talbot applied on be- 
half of » Government for leave to join in the 
appeal to the Privy Council. 

The Ap]jellant w'as a gliaUvnl and proceed- 
ings had been taken for the sale of his tenure 
in satisfaction of a judgment-debt. It was a 
question whether the tenure was saleable with- 
out the* consent of (lovornment. Leave was 
granted. 

^^ar. 31st. — In Secretary of State v. Ilaja 
Jyoti Prosad Siriqh Deo (Patna), the appli- 
cation by the Petitioner to be heard was re- 
served. The appeal was heard by the Board 
in Detember last in the absence of the Res- 
pondent and judgment was reserved. The 
Respondent applied earlier in the term for, 
leave on the grotmd that Although funds had 
been transmitted to their agent in England he 
had failed to brief counsel. 

It was now stated in affidavit that a change 
of solicitors had been madn and it was sub- 
mitted that the failure to appear at tbe bear- 
* ^ * 147 
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ing was in no way d'ue to the negligence of the 
liespoiulent. The original solicitor had fadied 
to obey an order of the Chancery Judge lo 
hand over the funds and |>;i})ers in his hands and 
a writ of attachment had issued and liad been 
executed. The Jtespondent's present solici- 
tors would, however, obtain further funds and 
instructions. 

Messrs. L>e(rruyiher, K. C. and Pirtkh tor 
the AppUcant-EesfKindcnt. 

Messrs. Dunne, l\. C. and A. M. Talbot foi 
the Secretary of State. 

Sir G. Lowndes, /\. i\ andl Messrs. JL />. 
liaikes and Dowjlas ^fch'air for the other Ap- 
^)ellants. % 

Leave was granted for the liespondent to l^e 
heard, the hearing to be fixed for* the beginning 
of the June sittings. 

G. 1). M. 

— ... 

lleoutD. 

Hand-book of Enolish CoNsirTUTioNM. 
Law for Indian Students. By Jyoti Prasad 
Sarvadhikari^ M*i., B.L- Das Gupta dc Co,, 
Publishers, MJS, College Street, Calcutta, 
im. Price 111. 

It is no mere accident that constitutional 
questions have been engaging an increasing 
amount of attention on the part of the edu^i- 
tional authorities all over India, I'nlil the in- 
auguration of the Montagiie-Cholmsford Ke- 
forms, the constitutional position of India was 
closely assimilated to tliat ,pf th^ Crown 
Colonies, the Government of the country being 
a thinly disguised despotism, on the whole 
benevoient in cliaracter, hut fitting so ill with 
the constitutional system of the Government 
of the British Isles that hardly any practical 
object could be served by requiring* Indian 
Students to study English constitutional law. 
The promise of responsible GovenKnent, how- 
ever inadequately fulfilled on account of the 
innumerable limitations by which it has been 
hedged round, contained in the Government 
of India Act of ]919-'20, haw done at least one 
important service — it has lifted the considera- 
tion of questions of constitution and constitu- 
, tional law above the plane of mere academical 
discussions, within'^as well *as outside the 
precincts of educational institutions. The 
very close and careful analysis of the English 
' constitution and English constitutional law 
fmm the point of ‘view and for the benefit of 
TheWan JSJtudents, presented by Mr. Sai’vadhU 
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kari in this attractively got-up hand-book uf 
about 250 pages, is both a sign qf the times and 
an intelligent anticipation of the needs of j 
whole generation of students of Indian politi 's 
to oome. I ^ ^ 

It i8*a fact that the Indian^ constitution iiiid 
Indian constitutional law, whatever ^ that*' is, 
eaiTiiot studied at this mpmept without a 
preliminary study of the Englteh constitution 
of which it is ai? offshoot. At* what fxiints of 
contact ai>J tlirough^ what channels clridian*’ 
constitutional law draws its vital forces froni 
that fountiiin-hcad and what forces retard tlic 
circulation of the life-blood of English consti- 
tutional law into* the administrative system ot ' 
British India — that is the matter that must 
engage the attention of students of Indian 
|)olitics at the present moment and for years lo 
(*ome. In this little book not only has the 
Mnglish constitutional law been analysed aiul 
exhibited from the point of view of an Indian 
scholar, ^tlie points of contact referred lo 
above wdili the Indian constitution have been 
definitely indicated with the object, it is l<> 
he hojied, carrying the study and discussion 
into the details of the Indian constitutional 
system, in a treatise by itself. 

Of the manner in which *the vcovk has been 
executed, vinltum parvo appears to be the 
key-note. And yet it is not a digest only or a 
cram-book either. It is the work of a scholar 
wlio lias studied the whole subject rationally and 
ha.s attempted to present, with evident suc- 
ces.s, the various aspects of the subject in a 
rational wavj It owglft not therefore to be 
difficult for any student of the book to dis- 
criminate the principles from the illustrative 
detailg, without wiiich a mere enunciation of 
the principles would not have been adequately 
illuminating or convinejng. The subject has 
been dealt with in seven chapters, an introduc- 
tory chapter followed by chapters on (i) The 
Subject, {H) file Crown, (Hi) The Executive, 
(iv) The Legislature, (v) .The Judiciary and 
Ivi) The Colonies^ and India. The sub-head- 
ing Treason and Sedition W'OXildf we think, 
have cofne naturally within the chapter deal^^ 
with the Crowm, but this misplacement, it it is 
one, is hardly of any consequence. Not a 
single lea>ding case of Importance appears to 
have been left out. It is a work of great in- 
trinsic merit, an admirab|e han^-book for 
students, and a convenient introductory to the 
study of constitution and constitutional laV for 
all students of Indian politics. 
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Control of domestic relations by iniunction. 

An interesting^ case on the above subject !*«- 
cently arose in America, l^he Plaintiff’s peti- 
tion alleged that tbe Defendant was seeking thi^ 
affections and support of the Plaintilf’s hus- 
band. It Wiis further alleged that the Defen- 
dant was insolvent and that if she scontinued 
her present course of conduct the Plaintiff 
would be deprived^ of the love, siipjiort and 
consortium of her husband. The Plaintiff 
prayed tor equitable relief. The Defendant 
centered a general denial. The Court found the 
issues in favour of the Plaintiff and granted 
an injunction restraining the Defendant from 
a.ssocuiting with the .Plaintiff’s husband, 

Jiear him, communicatipg with him or doing 
any act to prevent him frofti giving tlie .Plain- 
tiff* his love, companionship or sup{X)rt. The 
matter was taken up to thejiighest C’ourt 
where it was held that equity will not attempt 
to control domestic refations by means of an 
injunction [Siiedaker waiving, 145 N. E. 15 
(Ohio)]. 


The learned commentator in Harvard Law" 
Review' observes as follows: — Although the 
proposition that equity has jurisdiction only to 
protect property* interests was long regarded as 
axiomatic, there is a growing body of authority 
to the effect thtt interests in personality vvill 
be protected. Some Courts^ tread lightly in this 
imaccustomed ffefd and lean upon shadowy 
property rights which they find co-existent 
with the persomltl interests protected. In the 
case in jjuestiorf the husband was under a 
statutory duty to sfipport his wife. A Court 
which sought a peg upon which to hang its 


decisiou might treat the wife’s right to suppoil 
as a property interest eiititlod to equitable ])ro- 
tectioii. :Vjfew of I he Pourts which take the 
more desirable view that the absence of a firo- 
prietary interest does not deprive equity of 
jurisdiction have given relief in (‘ases involving 
domestic relations. The practical difficulty {)!' 
enforcing decrees like^that awarded by thu 
low"er Court supixirts the result of the case 
under notice.” 


Abuse of judicial privilege. 

Ill a recent case {Benarasi Das v. Crown, 0 
Lahore liiG), the Laliore High (Jourt has noted 
\ei‘y |)r()|'(‘i’Iy ni expunging from the record 
certain portions of tlie judgment of the Magis- 
trate in which .strong reflections were made 
agaihst the Petitioner wlio was not before thiv 
Court in any capacity, neitlier as a. party nor 
as a witness. In a ease in w'liicli a clerk of the 
local (’antyiiment oflice was ]>rosecuted for 
haying engaged ui traile and thereby com- 
mitted an offence under sec. 168, T. P. C., the 
Magistrat(‘ after finding the accused ’ not 
guilty of the offence alleged against him pro- 
(jeeded m the concluding jxirtion of his judg- 
ment to a e\pr(‘,s8 strong jopinions as to the 
motive.s wliicli ho (considered had inspired the 
prosecution. He declared that the accused 
was the victim of a conspiracy on the part of 
the managing committee of the All-India Can- 
•tonment Association. He stated that this 
body of which the. Petitioner was the Vice- 
President was anxious> to have the accused 
dismissed' from his post simply because its 
members had failed to have their own way 
with the Cantonment authoifties. He further 
added! that the columns of a newspaper known 
as the “ Cantonment Advocate ” W been 
freely used by the Petitioner and those asso- 
ciated with him to injure the acc\ised. Ho 
oonclu^d his judgment by ^ starting that the 
complaint was based [Purely on malicious prose- 
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cution of the accused. These portions of the 
judgment the Petitioner asked to have ex- 
punged. 


Fforde, J., allowed the application and ob- 
served as follows “ It is an elementary duty 
of a Judge in a criminal case to exclude evi- 
dence which Is not legally admissible. The 
trial Magistrate in the case before me has 
conspicuously failed in this duty. I am fur- 
ther of opinion that the observations of the 
Magistrate concerning the Petitioner made in 
a proceeding in which the Petitioner had no 
op[>ortunity of beihg heard based upon material 
which is not admissible in evidei^ce in those 
proceedings and which, even if admissible, 
would not justify the observations in question 
amount to an abuse of judicial privilege. It 
would be a denial of justice to allow the reflec- 
tions upon the character of the Petitioner to 
stand.” 


Law of treason in Britain and in Ireland. 

The following extract from the Law Timvs 
will go to show that in the Irish Free State, 
the law of treason is being madei more stringent 
.than it is in Great Britain, which before the 
separation was also the law in Ireland : — 

The Treasonable and Seditious Offenceib Bill, 
which was read the second time in the* Bail 
Eireann of the Irish Free State on the lOth 
inst., declares, in its lirst clause, that any- 
one who commits, in the Irish Free State, 
certain acts, therein specified, shall bu guilty 
of treason and shall be liable on convio 
lion thereof to suffer death. The third sub 
clBuse of the lirst clause of the Bill is as foJlowH : 

Every person charged under this section with 
treason shall and may be indicted, arraigned, and 
tried in the s^e manner and according to the 
same course aid qrder of trial in cv^ery respect 
and upon the like evidence as if such person 
stood charged with murder, and if such person is 
found guilty of treason he shall Fe conricted and 
seui^nced in the sairc manner as if he had been 
found guilty of murder. ' It will be observed 
that ihc provision that the trial for treason shall 
be. conducted in Ihe same ^manner and upon the 
like evidence” as if the ^lal were one fcr murder 
deprives the person accused of privileges, secur* 
ed to him by the statute of 7 & 8 Will. 3, which 
were extended to Ireland by various subsequent 
statutes, piecemeXi. Thus a* section of the statute 
of William HI, fre-enacting and strengtlieniug an 
enactment of Edward VI. (1 Edw. 6 , o. 12, s. 22) |, 
'making necessary a technical minimum of proof 
by providing that a pris mer should not be convicted 
viwess he voluntarily confessed in open Court or 


his guilt were esm^^ished bv two witnesses de- 
posing either to thq'^same overt acts or, at least, 
to separate overt acts of the same kind of treason, 
is omitted from thp Bill. So, 'too. a provision of 
the Act of William III., which enacts that treason 
only can be prosecuted '' within three years from 
its commirsion Unlers it wore commuted abroad, 
or consisted of an actual plot to assassinate the ; 
sovereign is omitted from tUe Bill, Thes^ omis- 
sions arc, of course, calculated to afford greater 
facilitibs of ob|:aiDing convictionst' under the Bill 
The provision that a persoif found guilty of 
treason shall bp convicted and sentenced in the 
same mi^ner as if he had been foundi guilty, of 
murder, savours of the superfluous. In 1870, by 
the Forfeitures Acts, ail the exceptional features 
of execution for treason were ebolished except in 
cases where quartering oy beheading may be 
ordered by Koyal warrant. By an Act of 1814 
(54 Geo. 3, c. 146. s. 2b the 'Crown has still power 
to order by warrant under the sign manual that 
any male who has been sentenced to be hanged for 
treason shall be beheaded. The judge, however, 
cannot appoint any mode of de^h but hanging. 
When a treason had been committed, but where 
the Crown could only obtain a single witness, the 
only mode of punishing the offender was either to 
proseciite him for sedition, as in ihe case of 
Hampden (9 St. Tr., p. 1853), who took part in 
the llye House Plot, or to attaint him by an 
facto of Parliament (such Acts cannot be 
passed under the Irish Constitution), as in the 
case of Sir John Fenwick, who plotted the ass- 
assination of William lib The provision requir- 
ing two witnesses in cases of treason to procure a 
conviction did not become law in Ireland till 182L 
(1 2 Geo. 4, c 24). On the 29th April 1795, 

nearly a cetnury after Sir John Fenwick’s attain- 
der, Mr. Curran, from his place in the Irish House 
of Commons, unsuccessfully moved for leave to 
bring in a Bill for amending the Irish laws in cases 
of' high treason, in a spe^ech in the course of which 
he alluded ,to the difference which was said 
exist between the laws relative to high treason in 
Ireland and Great Britain, in the latter of which 
two witnesses rwcre necessary in order to convict 
the accused, while in Ireland a single witness was 
deemed sufficient. 


THE REPORT OF THE CIVIL JUSTICE 
COMMITTEE, 1924-1925. 

(Coniwued fmv p. oxlvii.) 

V 

TKe (Committee recommend that officers of 
the Indian Civil Service should bp better 
grounded in legal principles, and that tljose 
appointed as District Judges ^uld W re- 
quired to undergo some short training as Sub- 
ordinate Judicial Officers. They have quoted 
from a communication Vhiebt passed in the 
year 1907 from the Government of India lo 
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the Secretary of Stat#tf*de p. 191) which re- 
cognised that the absence of proper legal tjain- 
ing in officers whose function w'as to 
Jiear appeals from ^trained judicial officers con- 
stituted a “ blot on the fidunuistration. 
The chief reason why such officers have been 
popular is that? on account of their superior 
geueraL culture and of being brougljt up under 
better environments in an* advance<l country 
they have nol only been generally able to pick 
up the necessary knowledf^e but,haAe shown 
high® administrative ability and a broader sym- 
jKithy for the people than most natives of the 
soil, whose ennui and apathy have struck 
some foreign travellers as .something inexpli- 
cable. Some '4ndee(j. like .liistices Field and 
Kampini have earned a higii reputation for 
being sound lawyers. Ihit in many cases 
want of confidence in their liwii legal know- 
ledge has been responsible for weakness in ad- 
iiiini.stration and consequent enemtiug effect 
upon the subordinate judiciary. 

The Committee have lecomniended an 
elaborate system of training for probationary 
Munsifs, so that, they too may not have to learn 
their work at the expense of ^Dublic justice. 
Another object is to give them a proper training 
in office methods. One often hears judicial 
officers complain that they cannot effect any 
improvement in office as their powers of con- 
trol are very limited. They forget that if 
they fail in utilising even those small yx)wer.s 
in effecting a reform in the office, there can be 
no justification for investing them with wider 
powers. But, the Committee’s recoinmendar 
(ion that officers should’ not be promoted from 
one grade to another as a matter of routine, 
but that incompetent officers should be passed 
over, would be a ^ngerous principle ^ under 
present conditions. What is wanted now is to 
develop in them a pitiper sense of respon- 
sibility and dignity. If the reoommendation is 
accepted they will be still more timid than at 
present. Extreme subordination and full 
sense of resjwnsiBility ill go together. THe 
remedy lies in jiroper selection during recruit- 
ment and in'* selecting officers for su|>eiior fxists 
not by seniority but by test of merit. 

The Courts’ offices are proposed to be im- 
proved by better orgaiysationt more effective 
supervision aUfi by increasing the pay and 
prospects of the ministerial officers. Process- 
serving establishmsnt is also proposed to be 
improved by similar methods. For greater 
supervision of their work in the interior the 


creation of posts of Inspectors of process-server^ 
is recommended. I 

Improvements in administration inevitably 
mean increase in costs. If a clerk or a process-i 
server is poorly paid, it is the litigant public; 
who supplement their income, and once the* 
system has begun it d(x?s not stop just when the' 
living wage has been reached, but the earn-:, 
ing eolUinues until it is many times over the 
remnnendion which would bo fit for the post 
and the abuses reach such gigantie> propor-; 
tioiis that the system comes to ho known as 
an “ open secret.” Tlio less there are of such 

o|M;n secrets ” the b(‘ttcr is the admini.stra- 
tion. Jf the public feel sure that besides the 
presell bed fees they will not Ivo required to 
pay anything, they may not grudge an increase 
in ft‘(‘s to cover increase in pay. Ihit wliat is 
most im|x>i*tant of all is that tin* pii))lic leaders 
sl)()uld I'ot show’ in4heir anxiety to secure money 
for tin* * nation building ” departments, so 
luiicli jealousy for exixjnses on the ” reserved ” 
sidt*. Heavy and gigantic structures are lH*st 
built when the soil has been made firm, and the 
money spent on strength(‘ning the foundation 
is nover wasted. 

T’lie question of proin?r servi(je of processes, 
which forms the foundation of the civil judicial 
system, lias reauved the dues consideration of 
tjie Committee. But even in spite of their 
an.xiety to remove all legitimate grounds of 
complaints they have not been able to over- 
come .some of the difficulties of the problem. 
1’’he piesent system would not liave worked! so 
badly in practice, did Defendants and judg- 
ment-debtois act up to what is expected of 
them. Viz., by acknowledging service of sum- 
monses and notices by affixing signatures or 
finger-prints on the original , processes, and if 
the neighbours came forvi^ard to prove due ser- 
vice. The Courts find it difficult to discrimi- 
nate between cases of true service from false 
ones. The rule requiring an identifier for ser- 
vice of a piocess has given rise to loud coni- 
plaint.s. That the rule is highly inconvenient 
and that it is responsible for many of the 
abuses, cannot questioned. Bui if the 
parties are exonerated from all liability to have 
their processes duly served by the process-ser- 
vers on their identification, there will be many 
false accusations of suppression of prcxjesse.s 
and the Court’s officers will find it very diffi- 
cult to prove due service. At present, the res- 
ponsibility of proving due ^rvice lies with the 
party at whose insts^nce^^he^ process was served. 
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Hiey take the pro^r meaeures to preserve evi- 
fence of sernce. The witnesses whom tho 
Court’s peon may find present during service, 
may be on friendly terms with the i^ereon 
ferved, and it may happen that on lui enquiry 
into a complaint of suppression of w. process, 
those persons will deny all knowledge. The 
(Committee have refrained from prononneing 
any opinion as to whether the rule requiring an 
identifier should he abrogated or not, they 
have recommended however, that identifiers 
and process-servers should not be jeqiiired to 
prove service by affidavit — which is in matiy 
cases a “ solemn farce and which puts the 
identifier to needless trouble?. It is w'ell- 
; known that cases have to be adjourned several 
times on account of the failure of the identifitu* 

' on account of illness or some j)rivale reason to 
turn up to swear the afiidavit in time. The 
-reasons why processes of (’Viminal C<mrts art‘ 
properly served without identifiers are that the 
' village chaukidars and dafadars help the 
peons, that the parties who generally reside m 
’the same locality also help them, and that the 
accused has nothing to gain hut much to 1 ohi‘ 
from a false plea of non-receipt of a summons. 
The proposal' for general use ol the jM>st 
office for service oi processes uas considered 

■ and the ('omniittee are of ojnnion that it 

■ would ‘ 'practically mean flying from the il4s 
we have to others that we know not of.’’ The 
reasons tliut ix)stal peons are recruited from the 
same ranks of speiety as ( ivil (’ourt peons ami 
that they are not subject, to Iher discii?Iine of 
the (.’ourt'are sufficient for not showing ixny 
preference to them. 1’he ( ommitlee think 
that in Bengal and some other pwvinces, 
“ i)er8onal service is made a, fetish,” which il 
was not in the contemplation of the legisla- 
ture, and that service upon an adulf male 
member of the family ought to be sufficient 
wjien Defendant is not found at home. They 
jalso suggest that irregularity in the service of 
a summons should not be a ground for the setting 
asi^e of an ea; parte decree ^unless the Court is 
satisfied that the Defendap^; had no notice of 
the date of hearing. They recommend also 
that the sum of about 18 lacs of rupees which 

' the Local Government makej, in each year a 
profit of, should? be utilised in improving the 
process-serving agency, so that the litigants, 
eget “ full value for the money paid for a speci- 
fic purpose.” Thf Committee think tjbat 
summonses "upon witnesses caA very convimi- 
1 ently b# served through the parties tfeemseives. 


WBBEMf evofc. HXIX. 

The beat-system of^^SRUtie analogous to that 
un<V 3 r which postal letters are delivered, 
been found by; the ttiembers to ffieve worked 
very satisfactorily in some provinces in Upper 
liuiia and tbey consider it desirable that h 
should introduced everywhere. Undfer that 
system processes are sei'ved more (piickly, 
[)r<)cdS8-Hcr^e/s are kept more fully en^ployetl, 

I he nezarat finds f^er scope for uefadism anfi 
lli(‘ dishonest litigants find fewer oppoJ- 
t unities for *secu ring the sei’vices of a wjilhng 
accomplice. To ensure that the peons actually 
Msit the vdlages, a, form of patrol-book in use 
111 the Bombay Bresidency is proposed to be 
I'xtended to other 'Provinces, ^he j)eons will 
be required to note in tlic bo6k the 
xisited in a round, and will take the signatures 
of some villageis in each to show that he Imd 
lH‘en actually to*^those villages. ^ 

*' 8 . 8 .” 


(To be continued.) 



llehtelD. 


’rtIK JNDUX PiSNAb (!or)E. By J)awi.s 
Swinkoe, Third Edition. Published by 
Messrs. Hay and Huy Chowdhury, College 
Slreet Market, (Uikutta. Price Hs. 7 a^, S. 

\A’e lime before ns u- new edition of Mr. 
SsAinlioe’s Penal Code. The hook has been 
brought up to December 1924. ["nder eacii 
section the head-notes of cases hearing on tb»' 
law' and its interpretation are set 'forth suc- 
einctly w hile the t^vpographical plan which 
jirints the headings and the references in bold 
type have advantages which ai'e obvious to 
every one who has to consult works of refer- 
ence. The book will prove useful to the 
members of the profession. • 
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Tki^ full Bench* Decifion in Narendra Cban* 
dra Rudra Pal v. Sabarali Bhulya. 

It was indeed a puzzling i)oint that was 
rei’erred to the Full Bench which recently sat 
to decide whether the procedure laid down iu 
sec. 360 of the Code ot Criminal Procedure is 
applicable to cases under sec. 145 of the Code, 
in other words, whether the evidente of wit- 
nesses in such cases is to be read over to them, 
in the manner provided for in sec^ 360. 'Jius 
section enacts that the evidence ot each v\it- 
ncss taken under sec. 356 as soon as com- 
pleted shall be read over to him in the pre- 
sence of the accused if in attendance or of his 
, pleader if he appears by pleader and shall, if 
necessary, be corrected. Turning to sec. 356 
it appears that that section is made applicable 
in so many words to enquiries under Chap. 
XII of the Code, i.r., to proceedings under sec. 
146 of the Code. Eelidiig the ^two sections 
together the law as stated iii the Code is 
this — As the evidence of each Avitness taken in 
a case under sec. 145 o£ the Code is coiyplet- 
ed it shall be read oA^r to him in tlie presence 
of the accused, if in attendance oi’ of his pleader, 
if he appears by pleader and shall, if neces- 
sary, be corrected. It is noteworthy that the 
language of sec. 360 is “ it sl^ll be read 
over to him in the^iresence of the ac^cused, if^ 
he is in attendance or of his pleader, if he ap-* 
pears by pleader ” and not “ in the presence 
of the accused, if any.** Had it been tlfe latter 
the ppzzle would not have arisen to the great 
relief of all concerned, but as if is the words 
used by the legislature singly include within the 
purview of see. 3M all cases under sec, 145 of 
the Code to which that section is made ap- 
plicable in its^ entirety and whether or 
net tihe legislature has succeeded in ex- 


pressing' its intention with suftcient clear- 
ness is an altogether different matter. 
It is a well-recognised rule of construction of 
statute that a section is to be given the mean- 
ing which the words e^nployed therein 
reasonably bear and nothilig is to be read into 
it, regard, being had to what the legislature in- 
tended to enact. Sec. 360 does not make a 
distinction between a case when there is an 
accused person and when there is none. If it 
ikS established that a distinction has been made 
between the two classes of cases on the basis 
that an accused is a person accused of an 
offeuce only then sec. 360 cannot apply to en- 
quinen under Chap. XII of the Code, but it 
is by reference to sec. 366 specitically mod© ap- 
plicable to them ; if no suclt distinction has at 
all been uiade in the Code then sec. 360 
applies to enquiries under Chap. XII in its en- 
tirety. The words “ in the presence of the 
accus(‘(l, jf in attendance or of his pleader, if 
lie^ appears by pleader” do not justify the 
view that the section contemplates two classes 
of cases, (1) where there is an accused in 
the sense of a person accused of an offence, and 
( 1 ^) v\li(^c an enquiry is being Tield against a 
2 )er'soii who is not accused of an offence, and 
the (Icjiositions of witnesses arc to be read over 
to them in the presence of the accused only in 
tile former class of crises. 


This fs however the decision of the majority 
of the Full ^nch who have held that sec. 360 
is applicable to cases under sec. 146 of the 
Code so for as to make it obligatory for the 
deposition to be read over to the witness, but it 
need not he read over to him in the presence 
of tlie^ parties to tfie proceeding for they are 
not ” accused.*’ Their Ijordshipa forming the 
majority of the Full Bench have taken a practi- 
cal view of the matter and^laid down a proce- 
dure Avhich is expedient and free from ae much 
difficulty in its actual application as possible 
and this is undoubtedly the view one is . 
tempted to take as being co|ii4st6iit with com- ‘ 
mom sense. All these oonsideiitifi^ however 
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are of no avail in construing the words of the 
statute. To giVe effect to them against tlie 
plain meaning of , the ^statute would be to 
arrogate the 'fitnctio^' the legi^aliure; The 
procedure %hi<;h“ the mm6ritv of the Judges of 
the Full Bench ihave taken to be what has been 
laid down by the section may be beset with 
various ♦difficulties in its practical application, 
but the proper remedy is the amendment ot 
the Code tyhicli is purely the busindss of the 
Jegislatme. The difficulty whicli apparently 
st^ in the way of the majority of the Full 
Bench in making the sec. 360 a})plicable h? 
toto to enquiries under Chap. XII of the Code 
is that in the opinion of their Jjorrishi))s “ ac- 
cused *’ can only mean a person accused of au 
offence. In the opinion of tliose who take the 
opposite ^iew “accused “ practically means a 
person against whom the Criminal Court is 
exercising jurisdiction. This view was takeji 
by the Calcutta High'^ (’ourt (Cnhosh and 
Bampini, JJ.) as fur back as 1806 in Jliojha 
Singh \\ Queen-Empress^ I. L. K. 23 Cal. 
493, following the decision of the Bombay 
High Court in Queen-Empress v. Mona Puna, 
i. L. R. 16 Bom. 661 . Sec. 145 of the Code ol 
Criminal Procedure may very properly he 
called “ the curious section of the Code ' 
The number of judicial decisions in w hich the 
section has been interpreted is legion. Full 
Bench after Full Bench has sat to elucidate 
knotty points of law arising under tlie section 
but the knottiest are j)erhaps still awaiting 
decision. 

♦ 0 

It is abundantly clear from the wording ol 
sec. 356 that the legislature has excluded en- 
iquiries under Chaps. Vltl and X of the Code 
from the operation of that section and neces- 
sarily of sec. 360 but has in so many wprds 
made the sections applicable to inquiries 
.under Chap. XII and it is difficult to conceive 
that the legislature has used the word “ac- 
cused in sec. 360 in a limited sense so ns 
not to include a party to a proceeding under 
sec. 145. Leaving aside for our present pur- 
pose other enquiries contefnplated by the Code 
a party to a proceeding hnder sec. 146 is one 
against whom an allegation has been made 
before ,a Magistra^p either in a police Ireport 
or some other information that he is concern- 
ed in. a dispute likely to cause a breach of the 
peace, or in other words, be is likely to epmmit 
ap offence .involving a breach: of the peiact if 
imoPiediAte steps ‘lire not tol^en by the Magis- 


trate and it does ngt. require a wide stretch of 
imagination to include such a person within 
the category of an accused, specially bearing 
in mind that the word has nowhere been 
defined in the Code. ^ 


The effect of the Full Bench decision 'ds to 
tlife meaning of the w ord accu8e<L’’s ftiat a pei- 
son against whom an order b&s been made 
under Chap. VIII of the Code for keeping the 
peace or^ for good behaviour is not 'also an 
“ accused ” in the same w’ay as a party to a 
proceeding under sec. 145 of the Code js. not. 
Sec. 439 of the Code lays,, down that in exer- 
cising its RevisjoW Jurisdit^tion no order shall 
be made by the High Court to the prejudke of 
the accused unless lie has had an opportunity 
of being heard, either })ersonally or by pleader 
in his own defence, but a i)ersou ' bound over 
for keeping the peace or being of good be- 
haviour being not an accused is not entitled 
to the benefit of the wholesome provision oon- 
tained in sub-sec. {^) of sec. 439 refenfed b) 
above. The peculiar nature of bad livelihood 
cases has mode it necessary for the High Court 
to intvodiuje the practice of entering into evi- 
dence in revising orders in^thesc cases ; and to 
hold that in such cases an order can be made 
to the prejudice of the person, aggrieved with- 
out giving him an opportunity of being heard ’s 
to lay down a proposition which does not at 
all stand 1o reason and is w'holly inconsistent 
with the policy of the Code of Criminal Pro- 
cedure and the cardiual, principles of our sys- 
tem of jurisprudence: Under the Code, as it 
now stands after the amendment in 1923, pro- 
ceedings iindei; sec. 145 have been made 
amenable to the Ordinary Revisional Juris- 
diction of the High Court®. This is as it ought 
to be and the legislature has acted very pro- 
perly in going back to what the law was before 
the Code of 1898 was enacted ; but a party to a 
proceeding under sec. 145 not being -an ac- 
c cused an order may be made by the High 
Court in rerisioh to the prejudice of all the 
parties to the proceeding witnodt hearing any 
one of them — a< position almost verging on 
absurdity, specially bearing in mind that sec. 
145 does not merely^ prevent a breach of the 
peace, which is a matter properly within the 
scope of a Criminal Court and for which there 
are other provisions in thp Code, but practi- 
cally decides the ownership , of immoveahle 
property. 
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THE EEPOET OP THE CIVIL JUSTICE * 
COMMITTEE, 1924,1925. 

(Cofftinued from p. clii*) 

•VI 

The defective nature* of the pfeadliii^js has 
in for a sliiare (Jf criticism. Important 
matters a^e ,very often omitted, ^vllile imipi- 
. (Kirtant and ^rrefevaiit matters are iftserted jn 
j)leadingfi. The* remedy for this state of things 
js proposed to. he left to the Courts. But uo 
..suggestfon from the BenCh is more resented 
hy members of the Bar than those aimed 
!it improvenwjt in the . form • of the 
.pleadings. While tlie pleadiugs in the High 
Court are full of** sententious pepetitions and 
grandiose expressions, those in Mofussil 
' i Vmrts are replete with slipshod expressions and 
betray extreme carelessness. Ill most written 
statements filed in Mofussil Courts, eacli line 
of allegation in the plaint is categorically 
denied, but in the concluding paragraph the 
defence version is given, in which mdbt of the 
allegations previously denied are admitted. 
Fatal defects in a plaint are very often over- 
looked. So long as the Subordirftite judicial 
officers fail to command pro[)er respect, the 
real improvement im this matter as well as in 
several others must be looked for from im- 
provements in the legal profession. 

• The practice of allowing the pleaders to 
Irame issues has been severely condemned. 
The procedure is stated to be not only “ illegal 
hut “ intensely unsatisfactory.*’ The plea ot 
want of time put forward^by judicial officers js 
not only considered “ unsustainlble,” but it 
has been held that “ if the law directs presid- 
ing officers to perform a particular duty, that 
duty must be perfonped and time musf be 
found for its performance.” In the caaes of 
the High Courts and ol the Judicial Comis- 
sioaers’ Courts, the system of framing issues 
long before trial has been condemned, the 
practicS in thp Calcufta High Couk of framing 
issues during trial tas been recommended for* 
extension anjl the ” Issue Court” in the 
Madras High Court is recommended for im- 
mediate abolition, as the time of a High 
Court* Judge is considered too valuable to be 
wasted in framingnssuesi which' will be tried 
by another BenTsh of Judges. The reasons for 
HUggesting such a wdde divergence in proce- 
dure are given^as thfe greater need in Mofussil 
Courts to help pleaders and parties to confine 
the contest really to the subject-matter of the 


suit, the need for greater appreciation of the 
real nature of contest in each case and the 
firnun* grip vvliich the judicial oflicers will get 
over llieir files, which may really turn out not 
to ho so unmanageable as is gonmlly thought. 
The .souiuhiess of this view must l)o acknow- 
ledged, luit there are some countervailing cir- 
cumstjuices which need not he altogether over- 
lookc'd. .lu complicated cases the most iui- 
j)ortant part of the work for th(‘ Judge is to 
underslarjd the re8|)ective case of each i)arty 
and the evidence proposed to be adduced by 
each, jnid this work must be (lone in an initial 
stage of ilie suit if issues #re to be framed 
then by the Judge. The ease is expe(!ted to 
be re.idx Tor trial about a year later and by 
that tunc I he Judge may liave betm trans- 
fernul or the case may have heen settled in or 
out of ( ouit. A large pro|X)rtion of contested 
cases iji tjje Mofusjjil Courts is compromised. 
The labour devoted to and the time s]X5nt in 
the framing of issues are wasted. Even if 
the Juclg(‘ who has framed issues eventually 
tries the (*ase, he may have forgotten the facts 
as nairated to him about a year ago and tlie 
whole work may have to he done over again. 
Tt is only when people fail to appreciate the 
utihtN of a riil(^ of law . that thev begin to lose 
respect for that rule. ''Pile matten* may be 
solved satisfactorily if framing of issues by 
suBordinate ( ourts at an initial stage is ma4<' 
cojnpnlsory in (wery suit tried under ordinary 
procedure, ex(*ept those relating to title to im- 
moveable property. In such cases the issues 
seldom gi\’e a correct idea as to the length of 
time that would be required during trial, 
’rile issu(‘ of completion of title in the Defen- 
dant by twelve years’ adverse possession is 
common to most cases. Tn some the issue is 
decided in three or four h^urs* while in olAiers 
it takes up several days. One matter con- 
nected w ith ihe subject of issues does not seem 
to have been brought to the notice of the Com- 
mittee. Or. XX, r. 5, C. P. C., enacts that 
in every judgment where issues have been 
framed, a separate decision must be given on 
each isfeiie. Thc^ manifest object of the rule 
was to piovcni jumbling up of decisions of 
several issues together, which makes the work 
highly unsalisfactdry. But*lhe general nature, 
of the rule has led to divergence of views as to 
whether the nile applies to those cases which 
are finally tried cx parte e\pn . though issues 
had been framed. . The pmftice of the Courts 
is not uniform, though more often tluin ncit 
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those issues arc not considered A\1iich were 
raised at the instance of the Defendant who 
subsequently fails to api^ear. It would be 
hard on the Plaintiff to ask him to prove that 
the contentions raised by the Defendant, since 
absent, are untenable. Thje Defendjhnt may 
himself have thought it futile to contest. 
Moreover, the liability of the Plaintiff to have 
the case re-tried on sufficient ground for non- 
appearance being shown by the Defendant 
will remain the same, however completely he 
may have proved the genuineness of his claim 
and the falsity of the defence. The rule of 
procedure should ^ be made clear for such 
cases. 

** S. S." 

(To he coiitrtiued.) 


€nxtBranhtnu. 

To 

The Editor, “ Calcutta \\ kekly Notes.*’ 

Sir, 

1 beg lo draw the attenlion of the IloiCble 
Legal Kemembrancer and also of tlie Secretary 
to the Government of Bengal through the 
medium of your journal for an interpretation 
of the Circular No. 59% J, dated ‘25th Sep- 
tember 1923, of the Government of Bengal 
read with High Court Circular Orders Nos. IJ 
and 12 of Chap. TV. 1 shall be highly obliged 
if any of your readiers kindly enlighten me 
whether a similar juactice as stated below is 
in vogue at other places too. , 

On yth May last an applicMion wa.s made 
by me for converting an uncertified copy taken 
on 28th March 1919 into a certified copy for 
which in addition to court-fees payable under 
Art. 9 of Sell. 1 of the Court Eees Act for 
certification, oite apna per folio wag realised 
from me in view of the Circular No. 599f)d, 
4,ated the 25th September 1923 .by which the 
price of each folio was increased from three 
anUas to four annas. The said Circular runs 
thu$ : — “ In supersession of all previous orders 
the Governor in Council is pleased to direct 
that the rate of copying fees in Oivil and 
Criminal Courts of Bengal other than the 
High Court shall be increased from three 
annas to four ann‘«i,s per folio wdth effect from 
,26th October 1923.” Now the question is 
whether the additional one anna per folio can be 
levied for converting an uncertified copy t^ken 
long before 26th fibber 1923, into a certified 
copy ^after that date. The High Court Cir- 


cular Order No. 11 of Chap. IV says that in 
case of certifiedi copies dhe court-fee charge- 
able under ^the Court Fees Act (i.e., under 
Art. 9 of Sch. I) should bo levied by affixing 
the necessai-y stamp to the first folio of the 
copy., E. 12 of the same chapter says that 
uncertified copies may be converted into ^rti- 
tied copies after comparison with- oripnals 
upon the application of the^jierJbn to whom 
they have been granted and upon his filing 
with such application the necessary court-fee 
stamps required law. From the "heading 
of the above two rules it appears that uncer- 
tified copies should be converted into certified 
copies when coprt-fees payable under Art. 9 
of Sch. I of the Court FeesV Act are paid. 
There is no provision either in the High Court 
(-ircuiar Order or in the Government Circular 
mentioned above by which such additional one 
anna may be levied for each folio of copies 
taken before 26th October 1923. E. 9 of 
Chap. IV of High Court Circular Order pro- 
vides foSr.tbe charging of three annas per folio 
for manuscript copies which was increased to 
four annas by the Bengal Government Cir- 
cular quot^ above. Er. J1 and 12 do not 
refer to r. 9 but they clearly indicate the 
payment of court-fees chargeable under the 
Court Fees Act for certification. The Bengal 
Government (’irciilar also stieaks of the iiu 
crement of copying fees. Besides, unless’ 
otherwise provided, all enactments and rules 
and circulars are prosiiective and not relros- 
fiective. Under tlje circumstances I do not 
understand how this oae anna for each folio 
can be levied at the time of certifying an un- 
certified copy taken before 26th October 1923. 

I remain, 

Sir, 

Yours faithfully, 
Hemanta“ Kumar Chaudhuri, 

" Pleader, Pabna. 

Dated 28tb May 1926. 
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!they did not ^ish to croBs-examine the wit- 
Desaes. Oa the next clay further prosecution 
witnesses were examined and the accused, were 
farther examined and they stated thati>,, they 
would produce delence witnesses. Jiy this 
time they had succeeded in engaging the ser- 
vices of a pleader who put in an application 
asking for another date to be fixed for cross- 
examination as there was nobody who could 
properly instruct him on behalf of the accused. 
The Magistrate refused this application on 
the ground that the pleader could get his in- 
[^ructions from the accused themselves. 
iWhen the application for postponement was 
rejected the pleader verbally appliecj tor being 
allowed to cross-examine the witnesses in the 
circumstances of the case without further in- 
struction. This was disallowed on the ground 
that the pleader had no right left. On the 
next day the Magistrate, was askecj to resum- 
mon the prosecution witnesses which he re- 
fused to do but on the subsequent date of 
hearing he summoned a few of the prosecution 
witnesses under sec. 540 as Court witnesses 
and when the defence pleader wanted to 
cross-examine them he was not allowed to 
do BO. In his explanation to the High Court 
the Magistrate stated that as the defence had 
left no legal right of cross-examination at that 
stage questions of the nature of cross-examin- 
ation suggested by the defence Counsel were 
put to the witnesses by him. The proceedings 
were quashed by the High Court and a retrial 
directed by another Magistratf. % 


THE EEPORT OF THE CIVIL JUSTICE 
COMMITTEE, 1924.1926. 

(Continued from p. clvi.) 

The Committee* have condemned •in severe 
'terms the universal practice of fixing by each 
Court more work for a day thdn can by any 
stretch of imagination be done on that day 
and of adjourning most of those cases to a date^ 
a month later, when they will again be ad- 
journed, and that of not ttiking up a cese which 
has not undergone tjeveral adjournments. 
This system is really responsible, as they say, 
for (a) ineffectual^ control over the day’s work, 
(h) allowing bcnch-olerks ‘'to fix the adjourn- 
ed dates with consequent chance of petty 
cormption, (c) granting of adioumments on 
frivolous grounds, and very often fpr tlie 
mere asking,. great hardship and much ex- 
pensa to litigant s,^(e) inconvenience, beyond 


degree, of witnesses and (f) want of proper res* 
pect lor processes of Civil Courts, iliey con- 
fess tneiiv failure to understand how such a 
practice came to be intixiduced and how it be- 
came so qnivensaii. 'btrange to say, that in 
those* High Courts and Judicial Commis- 
sioner’s Courts, where the l^ystem of fixing a 
certain, pumber of cases for a/ definite day 
obtains, the same defect as ib Mofussil Courts 
is noticed. They say that parties are likely 
to come* to Court yvith witnesses if they feel 
sure that their case would be taken up and 
that adjournment would not be granted to 
either patty except on very g(k>d grounds. In 
connection with that praictice in the Madras 
High Court ahd the drgulhent in its sup- 
port that a long list obviates all chance of 
there being insuflSciency of work, the Com- 
mittee have said very rightly that “ experi- 
ence shows that cases which are very low 
down in the list are seldom ready if the list 
collapses,” and that ” applications for ad- 
journmeflts on all kinds of suspicious pretexts 
are inevitable when long lists of cases are 
posted.” ^The Committee have not only 
characterised the system as a ” vicious” one,^ 
but say that they are “ forced to the conclu- 
sion that the practice haS grown up owing to 
apathy.” I think that ” conservatism ” would 
have better described the real reason. It re- 
quires much courage to depart from the tradi- 
tional practice and to adjourn a case a year 
ahead, instead of a month, on the ground 
that there is no chance of the case being taken 
up in a ^year. fSonCie Subordinate Judicial 
Officers have made some move in4he right 
direction by adjourning cases 2 or 3 months 
ahead, but their subordinate position may 
have stood in the way of bringing about a 
revolutionary change^ in procedure. Though 
higher authorities have never approved of the 
system* of fixing too large a number of cases for 
a day, it ij doubtful if thev would have .tole- 
rated an adjournment for, a year. The system 
would never have grown up if the higher 
authorities had given proper tinstructions to 
subordinate Courts ^nd had made them feel 
that attempts to move in the right djrectioii 
would be supported. Had thev taken ;any 
serious notice of the bad prai^ice. just as they 
had taken in cases of piece-meal trials, the 
practice would never have grown up. So fair 
as the Mofussil indiciary^ is concerned , it must 
be said in extenuation of their offeftce that 
persons in subordinate position are leas^ likel;^ 
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to introduce a bold change in pradiice and that 
the tendency to follow the “ beaten tracki'* 
the track which had led many 4o posts of 
superior position and dignity, would be too 
strong for them. It is* hop^d that after the 
publicatfon of the i;pport of the Conlmittee, 
the •subordinate •judiciary will feel themselves 
fortified fti following the proposed reform.* A 
detailed insiruefion of the High Court on the 
point may also go far. 

I The^ need for instrijctions as to how the 
day’s wof*k is t6 be conducted is very great 
indeed. The Committee have recognised it. 
To mention a tnatter in point, it may be stated 
that the impres^ofl is almost universal that 
unless there be part-heard*’* case, work 
cannot be commenced at 11 a.m., and that 
time must be allowed for petitions and 
** haziras ***to be filed and pfaced in their 
respective records. The Committee have 
thought it a waste of time to wait till the sort- 
ing is completed. In a place wherg there is 
a single Court, it may be possible* to begin 
work at 11 a.m. But in a place where there 
are several Courts of the same dggree, it will 
be inconvenient to the pleaders, if cases are put 
up before the Judges in all those Courts at the 
same time. * 

S. S.” 

(To be continued,) 


CorreBponttencc 

NEW PRACTICE *FqE POSTING CIVIL 
APPEALS FOR HEARING AT 
FARIDPORE. 

To 

The Editor. “ Oalcutta Weekly Notes.” 

From the month of May last the Courts 
here have adopted a new procedure for the 
hearing of appeals. The Courfs publish a list 
of appeals (giving the numbers ^of the appeals 
only) without fixing any dates with the in^- 
mation that thev will be taken un in order in 
course of a •particular month — the ^ District 
Judge’s list containingf* a further note that the 
appeals on the list of the Subordinate Judge’s 
Court mav be taken up bv him.. Conies of these 
lists are hung^on the Notice Board but copies 
are, not available as in the High Court. ^ Apart 
from the anestioniof the legality of this pr^ 
Cediy^e* whidi will be discussed later on. this 
is causing great inconvenience and hardship to 
the litigants and their pleaders. 


In adopting this new* practice the 
Courts profess to follow the High Court pro- 
cedure. But a moment’s consideration will 
show the great difference. The High Court 
Benches which take up appeals have no ori- 
ginal cases to try — they only hear appeals. In 
the High Court the following lists are pub- 
lished .-—First a General List, then a Weekly 
List and then a Daily List. These lists con- 
tain full details — the Nos. of the appeals and 
the names of parties and their Vakils. So 
the parties and their Vakils can have an idea 
of the time when their appeals may be taRen 
up. But in the MofusjSil the Courts try 
Original •Suits and Sessions cases, hear Crimi- 
nal appeals and motions (Criminal cases 
getting precedence) and other miscellaneous 
matters and they take up appeals only when 
they are not engaged in those cases. So the 
effect of^be preseirt arrangement will be that 
/they will take up appeals at their pleasure 
and convenience and the parties and Iheir 
pleaders must be ready for their appeals at 
any time on any day during the month and 
the following months. This might help in 
speedy disposal of appeals but will certainly 
be detrimental to the interest of the litigants. 
It would debar the parties from attending to 
their a])peals because they ctlnnot certainly be 
ejcpccted to wait at the District town inde- 
finitely for the whole month, or more. The 
pleaders also will find themselves in a great 
fix. They cannot be ready to argue any num- 
ber of^appeajs on any day and at any time 
before any and every Court. In the High 
Court all appeals below Rs. 5.000 involve only 
questions of law, so the parties need not be 
present and in appeals above Rs. 6.000 the 
parties are generally rich aijd can afford to 
wait fer a week or so. •The pleaders will be 
greatly inconvenienced in attending to their 
private bu^ness and in arranging their busi- 
ness in the different Courts and elsewhere, for 
with the prospect of the appeals being taken 
up any day and before any Court, they cannot 
leave ^the station of accept engagements on any 
particular date. Trf the High Court where in 
most appeals the nuesiions involve points of 
law, it is not difficult, for one pleader to. 
argue for another, but in cases involving in 
the main intricate nuesiions fact as well as 
law, it is not easy for one pleader to argue 
for another withoilt previous preparation antf 
most of the cases^being^of small value and 
the parties genera% ^poqr, it cannot be ex- 
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pected that the parties will engage a number 
of pleaders. The cost of litigation is already 
very high. 

Turning to the legal aspect of the procedure 
it seems to be not warranted by law. The 
High Court has no doubt made Kules for the 
hearing of a})peals before it by publishing 
Cause Lists from time to time without fixing 
any particular dates for individual ^appeals. 
But in the absence of Kules made by the High 
(’ourt, the provisions of the Civil Procedmo 
Code would govern ilie ])rocednre of the 
Mofussil A))pellate Courts. Kules in Or. dl, 
C. P- C., clearly sheJW that the Court has to 
lix particular dates for hearing of appeals and 
it has been held by the High Court in several 
cases that dismissal for default nr hearing of 
appeals ex parte on a date not fixed for the 
hearing of the appeals is illegal and liable lo 

Under sec, 107 (2), C. P. C., the Appellaie 
Court has the same powers and duties as 
an Original Court and Or. 17 (2) speaks of 
fixing of particular dates and r. d8 of Chap. 
I of the High Court Kules says that “no 
judicial proceeding of whatever nature shall 
be postponed sme die.** Mr, L. Palit, while 
District Judge of Paridpiir, with a view to 
speedy disposal and to take up appeals whenever* 
lie was not engaged in criminal M^ork, keptta 
number of appeals ponding sine die and Mr. 
Justice Rampini (afterwards Sir Robeit 
Pulton) when he came on inspection, dis- 
approved of the procedure and asked ftie Dis- 
trict Judge to fix proper dates forbearing of 
the appeals. The present procedure virtually 
keeps appeals j>ending sine die. 

Hem Chandra Mukherji, 

, Pleader^ Faridpur^ 

fi-6-25. 

4totef of QlABts 

CALCUWA HIGH COURT. 

EMwt daolilonB not jot roporud 

■ c 

(Tho Inportut oum to be reported hereetter.t 

Civiii Appellate Jurisdiction. Before 
Chakravabti, J. Appeal from Appel- 
late Decree No. 2368 oV 1922. SBEB- 
MATI BINAPANI DASI. Plaintiff-Ap- 
pellant v. SREEMATI DAKSHABALA 
* G'HOSANI. Defendansj^Respondent. The 
aeth May 1929i # ' 

Tretpbss on PlamtiffWmll by puttiny up 


strutiure — Plaintijf's right to have strucUur 
r^noved — Relief, if may be refused on the 
ground of dispute being a petty one. 

The Plaintiff brought the suit in the Coiirl 
of the first Miinsif of ‘Berhampur agifinst the 
Defendant for declaration of Plaintiff’s title to 
the^^ boundary ^vall between the J^lainfiff’s 
liouse a\id the Djpfendant’s heuse# and for re- 
moval of a privy and a liut, the' roofs of wliidi 
rested on this wall and for a permanent injunc- 
tion against the Defendant .so. that ahe^'miglif' 
not construct any such privy or hut ui>on 
Plaintiff’s w'all in future. The ^ defence was 
that the wall belonged to the De'^fendant. The 
Munsif decreed* the Plaintiff’s suit in fiiU 
with cost.s. On appeal By the Defendants the 
District Judge of Berhainpur while agreeing 
with Ihc first Court in declaring Plaintiff’s 
title to the wall refused to grant dmsequential 
relief holding that the order passed by the 
learned Munsif wont beyond the. requirements 
of the caon, that it was unseemly that neigh- 
bours should quarrel over such petty matters 
and that justice would be done if the present 
privy and hut weie allowed lo stand and if the 
Defendant w^as foi-bidden to make use of the 
wall in any future erection ^^citlier on the same 
site or elsewdiere. So he modified the deciroe 
passed by the M^insif and ordered that tlie 
parties should bear tlieir own costs throughonl . 

Held — Tliat the lower Apj)ellate Court 
having agreed wdth the finding of the Munsil' 
that the w'all belonged to the Plaintiff, it wun 
wrong in modifying the , decree passed by the 
Munsif and in refusii^g lo grant conseMential 
relief to the Plaintiff. The decree palled by 
the District Judge on appeal was set a.side and 
the decree passed bv the Munsif was restored 
with costs in all Courts. * 

Bahu Urukram Das Ghakravarii for the Ap- 
pellant. 

No one api)eared for the Respondent. 

A ppeap allowed with costs of all Courts. 
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Till? LATE m\. C. 11. DAS. 

It is witJi deep soiruw that \Ne record the 
budden and untimely deatli of Mr. C. K. Das. 
It is about four yeaib ago that he linall^’ retired 
from the Calcutta Bar of ^^hich he avus one of 
the leading menibers. tie has had a meteoric 
career both at the Bar and in public life. He 
joined the Calcutta Bar in 189-1. The Bar 
was before a pivserre of British barristers, 
now it is the j’everse. Mr. Monoinohan 
Ghoso, Mr. \Y. (’. Bonnerjee and 

■^NJr. T. I’alit had however already made their 
way to the forefront amongst their Biltish com- 
petitors through sheer merit, industry and 
force of charactei'. At the time Mr. C- B. Dus 
joined tlie Bar, a iic*w ^hand of promising 
Indian . juniors were only just making 
headway in the profession, 'these were ]\Ir. 
B. Chakravarty, Sir A. Chaudhun ^and 
Lord Sinha. The soavices of Mr. Mouomohaii 
Ghose and Mr. Palit were then much in re- 
(|uisition in the Mofussil Criminal Courts. In 
the High Court, barring jMr. W.<h Bonnerjee, 
the leaders of the Calcutta Bar were then 
singularly able iiienjbers of the English Bar, 
such as, filif Charles Paul, Sir Griftith Evans, 
Mr. ^Woodroife, Mr. Jackson, Mr. 

Arthur iftillips, Mr. C. P. Hill, Mr. •!;. V. 
Pugl^ Mr. T. A. Apear. Next to them came 
Mr. fi. Mitter who had ap estabhelied practice 
gn the Original Side, Mp. William Garth and 
Mr. Dunn thougli juniors to them all were* both 
very brilliant men. The business on the Origi- 
nal Side as also^the rftost important cases on the 
Appellate Side of the High Coui-t were then 
monopolised by the leaders of the English Bar. 
It was jui^ tli^n that the three Indian juniors 


aircadv named were elbowing their way into 
the Oiiginal Side. The only Court that was 
thou open to a new-comor from the English 
Bar waN the Court of Criminal Appeal and Ke\i- 
sion and (he Criminal Coj^rts in the Mofussil. 
Mr. ( , B. Das joined the Calcutta liar when 
the pr()^pects at the Bar for Indian juniors 
wei(‘ iu)i \or\ promising. He had alter gradua- 
tion at the Calcutta Pniversily gone to England 
and did not .seriously intend to take to the Bai- 
lor a careg-. He wejit to England with the ob- 
ject of entering the Indian Civil Sendee. He 
was iinl a keen siiident and the many attrac- 
tions ol life in England apfieuled to liis youth- 
ful and emotional nature more tljan the 
dail} drudgery of being trained like a race liorw'.. 
His failure to secure a |)lace in tlie Civil Ser- 
\ice was taken by him with equanimity and 
then he decided to take to the J3ar for a career 
in life. After joining the Calcutta Bar, like 
most juniors of (hose days, he found it much 
ea.^er to get a criminal practice on the Crimi- 
nal Sid(‘ of the High Court and in the Mofussil 
C'niniiial Com Is tlian to establish a civil prac- 
tice on ike Uiiginal Side. But his cotisin, the 
prcsenl Ailvocate-Gencral of Bengal, who is 
almost of the same slanding, preferred patiently 
to stick lo the Original Side. Mr. C. B. Das, 
however, soon made a name as an able crimi- 
nal lawyer. The secret of his success was 
that wlum he was engaged in a criminal case, 
good, had or indilTerent, he made up his mind 
to win it Hiy making the case his own. 
It may he smd that it is this staunch 
dclermination to win that contributed to 
his achievements in his political career 
as well. He fii*Bi made his mark in 
the profession as the defence (7ouiisel on telialf 
of Arabiiida Ghos^^ in the Murari-Pukiir 
Bond) case. It may not be generally known 
timt it was Babu ■Ivi’ishna ICumar Mitter wdio 
was a near relative of Arabinda wl>o persuaded 
him to take up Arabinda’s case. The 
late Air, Dhannulal 'fAgarw-ala was Krishna 
Babii's pupil and Wld hiih in high regard. 
Dhannulal Agarwala his request . acted 
as' ' solicitor in the* cal^e; * This association 
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between the Counsel and the solicitor in this 
sensational state trial contributed largely to the 
popularity and success of both in their respec- 
tive professions. Although some fees were paid 
to them by the father-in-law of Arabinda Ghose, 
yet having regard to the length of the trial, 
the services rendered by both to Arabinda 
were a labour of love. Mr. Das was opposed 
by Mr. Norton on behalf of the Crown. Mr. 
Das displayed great ability in handling the wit- 
nesses in the case and much more in mar- 
shalling the facts in his final address. Arabinda 
was acquitted but ^the honours of it are to bo 
equally divided between the couns^el and the 
eminently fair charge that Judge Beachcrott 
delivered with regard to Arabinda, whose 
culture and scholarship had made a profound 
impression on the learned Judge as a fellow 
student of Arabinda at Cambridge. ^Mr. Beach- 
croft could not persuade himself to believe 
on the meagre evidence before him that 
Arabinda was in any way mixed up with the 
bomb conspiracy. Arabinda was then the idol 
of the people and his acquittal was followed by 
demonstrations all over the land. Mr. Das’s 
fame also spread far and wide. Mr. C. R. Das’s 
success in this case strengthened the bands of 
his friend Mr. Agarwala in entrusting the sole 
charge of the Dumraon case to him. 
Mr. Das made up his mind to win that*case 
and by industry, perseverance and tact, in 
which he had few rivals at the Bar, his 
determination was crowned^ with success. 
This brought him a fortune and im- 
mensely enhanced his forensic reputation. 
We should not omit to mention also the Dacca 
conspiracy case, in which he was opposed by 
the late Sir William Garth, amongst the cele- 
brated cases which he defended with cons- 
picuous ability both in the Sessions Court and 
in the Court of appeal. Sir Lavi^rence Jenkins 
before whom he argued the appeal recognised 
his great ability as an advocate and from that 
time he got a large and established practice on 
the Original Side of the^High Court. But all 
the same it must be^said that he ^as at his 
best in dealing with witness cases especially in 
the Criminal an^ Sessions Courts. His repu- 
tation in such cases hfitd reached such high 
water-mark that the Government of India re- 
tained him as the Crown Counsel in thfi Muni- 
tion case, offering him higher fees than to Mr. 
Gibbons, the* A^flyocateiGeneral of Bengah 
IPhis may be gaid to mark the tummg. .point 
in his professional and ^litical career. In his 
youngec^ys Mr, C. B. Das was more artistic 


and literary than political in his temperament. 
t)ne hardly knew what was his political opinion 
in those claVs or if he had any political opinion 
at all. He was^howevei*, a great admirer of the 
poet BabiiJdranath. "The poet regarded hum- 
drum politics as vulgar, ^ie was an idealist 
and an apostle of self-help. In tljis his close 
friend aPd neai^ relative Sir Asut^sh Chaudhuri 
shared his views, though ' from a more 
practical point of view than the poet. It 
was thus in or abtfut 1904 that Mr. A. Cha' 14 - 
dburi, as ho then was, decided to popularize 
the doctrine of self-help amongst the politically 
minded young men in Bengal and in this con- 
nection Mr. Bepin ChancVa Pal, Mr. C. R. 
Das joined him as enthusiastic colleagues. 
Mr. A. Chaudhiiri’s speech at the famous 
Burdwan Conference was an exposition of the 
views of this little group who gaVe a new turn 
to Bengal politics. A weekly newspaper w^as 
started by them for preaching the doctrine of 
self-help and self-reliance for our national re- 
generation. Mr. Pal used to do most of the 
writing and Sir Ashutosh Chaudhuri and Mr. 
C. R. Dak most of the financing and the 
management was taken charge of by Babu 
Kumar Krishna Dutt, the^ well-known solicitor. 
In 1905 came on Lord Curzon’s I'artition of 
Bengal. After all representations and reasons 
against the partition had failed, the Swadeshi 
movement which followed heralded the birth of 
modern nationalism in Bengal, In this all- 
engrossing national movement all other in- 
dividual ideals of nationalism were absorbed 
and the Whole of Bengal felt, thought and 
acted a« one man. Sir Asutosh Chaudhuri 
consistently with his doctrine of self-help and 
seli’-reliance threw hipiself heart and soul in 
the organisation of tho National Council of 
Education and activeiy co-operated in the pro- 
motion of , indegenous industries. At this 
time Mr. C. R. Das’s sympathies with the 
movement ‘were pronounced but he took not 
much prominent part* in it. His activities 
were then more confined to the legal profession 
in tke course of which h# appeared on the 
popular side in many State trials, in some pro- 
fessionally and in others for the ends of* justice. 
As a politick! idealist his sympathies, how- 
ever, drifted towards thrf school of politics 
founded by Arabinda. But bis position in the 
new party was more that of a passive sup- 
porter than as an active' promoter of it. 

It was, however, the non-co-operation move- 
mept of Midiatma Gandhi that drew Mr. G. B- 
Das prominently out in th^ field of politics. He 
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accepted the doetiine of non-oo-ope^ation in 
far as it lent support to bis long cherished 
ideals of self -help and*seif-reli|Lnce) but he was 
by no meiins an out and out sup^rter of the 
triple^ boycott. M«. Datf had seldom attended or 
taken any^agtive part in the Indian IjJational 
Congress beiore HViabatma Gandhi * gave a 
new turn to its activities. In one matter 
Mr. Das, however, went farther than even 
Mr. (fandhi and that w^as when at 
Amritsar he Hioved for the total rejec- 
tion o4* the Reforms of 1^19, thcmgh Mr. 
Gandhi was then in-fivour of.working it. It 
might be through rMr. lias’s inflaence that Mr. 
Gandhi included tlie Council boycott in his 
.non-co-operation programme. Although iVl r. 
Das regarded the Deforms oT 1919 as in- 
adequate, unsatisfactory and disappointing 
yet w^e doubt whetJier he ever seriously be- 
lieved that the triple boycott would be an efi'ec- 
tive means of winning Swaraj. He eipressly 
declared in a speech at the College Square be- 
fore he left for Nagpur that the boyentting of 
Colleges and Schools and the law Dourts did 
not commend themselves to him. But at the 
Nagpur Congress ttie inlluence of Mahatma 
Gandhi w'as so supreme that lie Imd no alter- 
native left but to get committed to the triple 
boycott, if he at all wished to continue in the 
Congress. He returned to Calcutta committed 
to the policy of an out and out non-co-operator 
and, like the man of honour that he w’^as, gave up 
his practice at the Bar dcfiiytely and called upon 
the students to non-co-operate and give up then* 
studies at the Government Schools and 
Colleges. We deplored then and still deplore 
what he did in this connection but we cannot 
at the same time help admiring him for carry- 
ing out the vow of renunciation that he had 
adopted at Nagpur through streas of circum- 
stances and perhaps, against his own personal 
free will, to the very letter and spirit of it. 
The giving up of his profession reduced him 
from affluence tp poverty and this colossal sacri- 
fice alone was sufficient to raise him in tbd high 
estimation of his people. Although he inflict- 
ed on his own self this self-denying ordinance 
yet he did not surrender his will to the master- 
ful will of eveh Mahatma Gandhi. Never- 
theless he faithfully carried out the c 5 om- 
mand of his, leader in boycotting the 
visit of the Heir to the Throne, and for 
calling out volunteers to aid him in Con- 
gress work^ was arrested and sent to prison. 
Had be, * on this occasion, cared to 
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defend himself by giving the go-by to 
the then prevalent doctrine of non-oo- 
operation, he would, we have reasons to be- 
lieve, never have been committed to prison. 
He was to have presided at the Ahmedabad Con- 
gress during the ensuing Christmas Vacation, 
but owing* to his imprisonment and the relusal 
of Mahatma Gandhi to negotiate with the 
Government in spite of Mr. Das’s willingness 
to do so, the Ahmedabad Congress ended )n a 
fiasco and the chances of further consfitii- 
tional progress of India tha* would have surely 
followed v^ere wrecked. 

Mr. Das might have been an idealist but he 
wag not a visionary. Mr. Daa appears to 
have adopted the [>olicy of Council boycott at 
Nagpiu* as a provisional measure in deference 
to tlio opinion of th« majority but his subse- 
quent conduct shows that he was opposed to 
this item of tlie non-co-operation programme. 
Presidnig over the Gaya Congress he declared 
hirnsell jn favour of Council entry, although 
it be lor the ostensible purpose of wrecking 
the (’ouncil. We shall not enter into 
the merit of his idea or ideals but it must 
bo said that he displayed great courage and 
self-confidence in sticking to his guns and 
gettjng a large following at the next Delhi Con- 
gress to a(x*ept his views in this respect. He 
lost no time in making his position secure and 
unassailable by carving the Swaraj party 
out of Iht Congress. He showed both genius 
and groat generalship in thus consolidating his 
position against his opponents. He was 
naturally accepted as the leader of the new party 
and ultimately he succeeded in making the 
Congress a more annexe to his party organisa- 
tion. Tte man wdio had titius succeeded in 
making himself the leader of the most power- 
ful fKditical • organisation in India was un- 
que.stionably a man of great abilitv and resource- 
fulness. It may be that his methods did not 
always commend themselves to some of the 
best minds of Inflia but all the same 
one cannot help •admiring his energy, 
courage, singleness of purpose and power 
of organisation and his. doffged deter- 
mination to win *in fight with his oppo- 
nents, be it in the Congress or Council Cham- 
ber. He threw himself into the vortex of the 
non-co-operation movement to wrest the lead 
out of the hands of one of uie greatest of 
idealists and leaders qf m^n' pi modern times. 
Undaunted by defeat, with supreme con- 
fidence in himself and with indomitable will, 
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he gained the day and Mahatma Gandhi yield- 
ed to him with a magnanimity, all his own, 
and left Mr. Das to carry out his political pro- 
gramme unhampered. 

Mr. C. K. Das was no doiiljt a man of great 
personal ambition but his love of his motiier- 
land and desire to see his country ‘ and its 
people take an honourable place amongst the 
tree nalioiis of the world was genuine 
and unbounded. It is from this point of view 
and not from his achievements in the region 
of practical politic^-^that he has to be judged. 
It may be that the policy of obstruction and 
destruction that lie followed have yielded no 
great practical results and, in some cases, might 
have produced the contrary effect to W'hat he de- 
sired ; his policy in the Council might not ]iav(* 
brought him any neai\3r to Swaraj; but- no 
one can deny that never before has any politi- 
cal leader fought autocracy with so much 
courage and resourcefulness. He gave np the 
ease,, comfort and luxury to which he was life- 
long accustomed and spared himself no trouble, 
pain, risks even to life througdi break-down ol 
health or otherwise, in carrying out the self- 
denying mission that he had made the very 
breath of his life. Failures did not discourage 
him but only urged him on to further action. 
With his keen intelligence he scanned its 
cause, changed his tactics and adopted a new 
plan of operation. 

On tlie eve of his last victory at tlfe Budget 
meeting of the Bengal Council, when we im‘t 
him in the lobby during an inierval of 
recess and enquired about his health, he 
wofully replied that what he had recouped by 
his prolonged* rest at Batna had been 
taken out of hfin by the phyjffcal and 
mental strain of the past few days and that he 
was afraid that he wwild not be able to stand 
it for any length of time. This was in the 
middle of March last and he must have felt then , 
and afterwards that with the heterogeneous ele- 
ments he had to work, \Vith he coyld not 
car^ on his policy of o6st ruction to any more 
fruitful issue. It must have been from this 
f^ing that he *made a pronouncement of a 
change in his policy from one of obstruction to 
honourable co-operation at the Faridpur Con- 
ference. We do not regard his last pronounce- 
ment m the light^of a climb down or a sign of 
weakness hut as a mark of the strength and 
courage which jnide I hinev such, an outstanding 
jwwnelity amongst the political leaders of 
India. He knew^ that this declaration of a new 
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I>olicy would meet with violent opposition and 
opprobrium amongst a l^rge section of his own 
followers. , Knowing all this, that he fearlessly 
gave expression to the mature views at wdiich he 
had arrived, after five years erf hitter expedience 
udiicb hp had acquired at the sacrifice of all 
that was dear *co him in lill\ liSs raised him 
more than ever in our high esteem as a leader 
of men. , it is ‘a thousand pities tliat he did 
not live to carry out*’his new' policy. lie would 
not surely have loiind it a bed of roses 
and one 'does n(5t kiiONy that dns work might 
not have collapued any moment in the thank- 
less task that he had k>st AMked out for him- 
self. have said that he was a votary of 
art and literature in Jiis youth and his exit- 
from all hon&iirs and glory at Jhe climax of 
his career has been quite a])piopriately drama- 
tic and full of the pathos ol* a great tragedy. 
He dietj^ the death of a licro and his mortal re- 
mains lia‘\e re(*eived a fitting ovation from those 
for whom he lived, worked, siifl‘ered and died. 
It is therefore with great sorrow and profound 
admiration for his exemplary sacrifice and the 
other manly qualities of his character that w'e 
pay this our humble homffge to his memory. 

CKXTEXARY BV THE (‘ALCFTTA 
BAR JJBRARY CLUB. 

On Monday the 15th dune last the centenary 
of the Calcutta Bar Library Club was cele- 
brated at a dinner given by the members of 
the (dub atj.the DaUiousie In^tiluio at which 
most of the members of the Club were present 
and Ihe Hon’ble Chief ,ruslice and his brother 
Judges, the Registrars on the Original and 
Appellate Sides of the Cftuit and the Sheriff of 
Calcutta attended as guests of the Bar. Feli- 
citous references regarding the origin of the 
Bar library Club and the noble tradi- 
tions of t.bn Bench and Bar at Cal- 
cutta were made by the Advocate-Gene- 
ral, Mr. S. E. Das, in a very appropriate 
speech in proposing the toast of the guests. 
We give below a full text of his speech. An 
extemj)ore reply was given by His Lqrdship 
the Chief Jnatice in w^hich he expressed his 
warm appreciation oT the past, and present ser- 
vices of the Calcutta Bar in the cause of ad- 
ministration of justice and its sturdy indepen- 
dence and noble traditions. » Hie Lordship 
also enlivened tlie assembled compan/ vrijtli 
many humorous references to his experiences 
at the, English Bar. As according to the tradi- 
tions of the Bar no press reporters are ad- 
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Quitted at any (i its fnnctioriR, we regret very 
much that we are unable to reproduce the 
speech of His Lordship^ the ^(4uef Justice in 
lull and have to satisfy ourselves by*givinff only 
a veiy brief resuiiie of it. We offer our nearty 
congratula^uips to the members of the B^ar 
Ijibrary ('lub»anA wish them ^nd thcfii^ Vlub «i- 
prosperous and Ti glorious future diuing which 
ue hope they will enhance the-ir fame far and 
.\Ude afld keep up the notde traditions of in- 
dependence and devotion to duty which have 
built Uf> for it jts present jjosition^ in tlie 
.course of the last century, as the premier 
Rar in India. 

The Ad\ocate-(ieneraI, ]\Jr. S. If. Das, m 
* piopf)sing the toast of the guests said : — 

It is now ijiy pleasant (luty t* propose the 
toast our guests. This is an unique occasion 
in the history of the Har Library Club, not likely 
to recur in the lifetime of any of us present here. 
U is only fittinpr that after a century of associa- 
tion between the members of the C’lulb and the 
Bench, we should have amoiia- our guests to- 
night the Chief Justice and the Judges of the 
High Court, the pre.sent repositories and guar- 
dians of those great tradicions which cur asso- 
ciation together hav^ gradually built up and 
which have made the Calcutta Hig'h C ourt the 
premier High Court and the Calcutta Bar the 
. i‘remicr Bar in India. The unique position 
>»’hich the Calcutta High Court occupies is main- 
ly due to the fact that both the Bench and the 
members of the C’lub have always recognised 
that for the proper administration of justice .an 
independent Bar is as ncctssary as an indepen- 
dent judiciary. * • 

A century ago to day I he Bar* Library Club 
was formed with ten practising barristers and 
six high officers of the C’ourt. fc^ir of whom were 
also members of the Bar. 1 do not jnopase to 
take you through the^Iiistory of the Club, many 
somewhat inaccurate vei'sions of wliich have ap- 
peared in the newspapers and a correct version 
of which you will find on the lv.Aok which has 
been placed before you to-night. But we would 
be wanting in gratitude if we let* this occasion 
pass without paying? a tribute to the pious* 
memory of Longueville Clarke, tlie real founder 
cf our Club. •It is due entirely to his foresight 
and public spirit that the Club came into exis- 
tetnee and but for his unselfish devotion tc its 
intertisls, the Chib would have ceased to exist 
long ago and wo would jaot be * celebrating to- 
day its centenary He was a junior of about 2 
years’ standing when he fuiindod the Club and 
for the first 37 years of its existence he 
was its life * and. soul. By when he 

left India he had placed the Club on a firm 
foundation and we are now reaping thp benefit 
of his Uirbi.'urs. His name will coijtinue to be 
connected*. with the Bar Library. *nd -the- H^h 
Court so long as they exist, for the present High 
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Court huildiu^^ slamli partly on Ihc site pf the 
house long occupied by Longuovslle Clarke. 

^VVhoii I he Supreme Conn \\as established in 
J774, It started with oidy one barrister in its rolls, 
Thomas Ferrer, who later defendel Nand- 
oooinaL There ,wa.s m- AilvucMte-tJencral. Bir 
John J Jay who had been appointed to that post 
lemaiiird content wnth being knighted oi*, to use 
the King (iejrge \,'lK‘n lie kniglitod him, 

“ turning (I'ly into night” and never came out. 
Newnnn, tlie first /’erP* Advoeatc-Ccneral 
came ouj later in the year It is diffuMilt to 
reaJis(‘ at the Jircsimt day tiiat at taip tinu* 
there was not a sufficient number of barristers 
to carry on the work of the Ckmrt and the 
Supreme Ciouit was obliged to admit as advocates 
men who had not been called tc' the Bar. Jn 
1825, when the liar Idbrary \\as foumled ther,' 
were only 10 practising barristois. l^A^en in 1802, 
when ilio High ( ourt was est ililislu'cl there 
v/ero only about 2.j juactising barnster.s. What 
happy day* I hey nui.^t»have been for the niembers 
of the Club No dreary waiting for work ' 

But if work wai plentiful life in tliose d lys 
had its ineon\ enience?. In these days of modem 
amenities i( is difficnlt to form a ))icluro of the 
condition^ under which our piedi'cessors lived. 
There mciv no electric fans. Ice was difficult t<t 
ITOi'uiv ai'd ns f )r mosquitoes they are as no- 
thing now compared to what they w«'re in those 
early days. You La\e all probably hoard of 
the custom which pie\aih\l of covering oncM 
lower limbs v.ith pasteboard lo guai’d agaiost the 
attacks of those insects, but I doubt if you have 
heard of the legal advice on the .subject tendered 
to the lirsl Lord Min to when lie came out as 
(lovcrnor-dioni'ral, To prevent mosquitoes from 
attacknigi him, he was advised liv his Advoeatc- 
(leiicr.d to alwa\s take care t(j have at Ins side at 
table a treshlv airi\e.d youiu'; lady from Fio’opo. 
The mosquitoes, he was told, would then leave 
him ahmo for fresli tood and pastines new. Sir 
Evans Cotton in his thilcutla Ohl and New names 
the Advocate-General who tendered this advice 
as a Mr, Smith. But no §mith. so far as one 
can find, has even been honoured with a patent 
of appointment as Advocate-General, but that 
does not nccossarily detract from the tiiith of 
the sto'v. 

As for ice, can you now, with your cheap and 
plentiful supply of ice, apprcAuato the words of 
Colesworthy Grant written in 1849? Writing of 
the tlifAi new arrangt^iieut; for the, fiupjiiy of ice 
at 3 annas per seer, he says. “ I will not talk of 
nectar or elysium, but 1 will say that if theie 
be a luxury here, ij is this, it is this It was to 
Longnevillc Clarke again that Calcutta was 
indebted in those days for the supply of ice. 
He arranged to have it brought bv ship all the 
way from Boston in America and kept in a , 
bouse specially built for it ini* Hare Stre.^t 

Many of Us here cap remember the days w hen 
we had to depend op thg tcgider inerciesf < f the 
sleepy punkha-puller for some alleviation from 
the beat, but those who have experience only 

1S5 
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of tbo electric faa, can hardly realUe tbs in* 
oonrenience and tbe logs of temper of i»hieh the 
punfeba-wailab was the cause. 

^ ^ H * 

Oja this centenary of the Bar Library Club our 
thoughts naturally go back to the great giants 
at the Bar, who have made the Cal.mtta Bar 
what it is now. 

Sir James Colville, who came out as ’Advocate- 
General and became Chief Justice! of the 
Supreme Court and later a member of the Judi- 
cial Committee of the Privy CounciL 
William Bitchie, a great lawyer who subse* 
quently be'caiiie Adt(^)cate-Gencral whose lettei 
dehnmg the duties of the Adv.icatc CLmeral aii.I 
Standing Counsel is still in existence'. Thomas 
HardwicKe Cowie, who became. Advocate- General 
the same year that the Higli Court was estab- 
lished and wdio has left a reputation behind liiiu 
second to none as a great lawyer and an ad- 
vocate. 

John David Bell, llieharcf Doync, JS^eph Gra- 
ham and Sir Charles Paul who cccupiecl the 
position of AdvocatOv’Gelneral for 29 years, the 
longest period that any member has held that 
post and who died at the very hour at which 
his resignation was to take effect. J, T. Wvood 
roffe, Sir Griffith Evans, Monomdhan Ghose, W. 
C. Bonnerjee, Arthur Phillips, T. A, Apear, C. 
P. Hill, T. Palit, A. M. Dimne, and William 
Garth, Asutosh Chaudhuri wore giants in theii 
days and have left an indelible mark in the 
history of the Club and the Calcutta Bar Is 
it a matter of surprise that the Calcutta Bar 
should occupy the position it does ? 

I have not mentioned William Jackson, fami 
Uarly known to all as Tiger Jackson. He is 
happily still with us and serves tP remihd us of 
the days when the Bar at Calcutta was at its 
height of fame. A man of strong independence of 
character, always jealous of the honour of the 
Bar, fearless in his advocacy and as a man of 
the most generous disposition, we are all proud 
of him and rejoice that he is still one of our 
members. It is a matter of regret to nil of us 
that he is not present here to-night. 

There is another name which recfaircs special 
mention, though he is no longer a member of 
the Club. Lord Sinha was not only a great 
lawyer and Advocate and a staunch upholder 
of the traditions of the Bar but no member of 
the Club has created so many records^ or at- 
tained a career like Bis. There, have been 
members of the Club who have been members 
of the Viceroy’s Council, but none, like) Lord 
Binha/has had the honour of a peerage conferred 
on him or attained the position of an Under- 
secretary of State or a Governor of a Province. 

The Supreme Court was composed of a Chief 
Justice and 3 puisne Judges though in practice 
there were onlv tw6, one generally manaf^g to 
'depart (or a climate which' it is hoped ^as 
Ooolor. At present liaveii our Chief Jitstiee 
eod fourteen Judges. The Chief Justice' has 


fJwuys been a barrister in considerable practice 
in England.!. Of the puisne Judges those who 
come crom England bring with them a fresh- 
ness of view and the geeat traditions of the Eng- 
lish B^r ; the members of the Civil Service who 
attain to the Bench do* so liard work and 
outstanding ability and bring with them a icnow- 
ledge of .conditions prevailing^ in Districts. 
It is only those* who have tile, longest practice 
among the Vakils become pur Judges and 
they add to the 'Bench their wide experience of 
law and jiractice. I* say nothing of tholse mem- 
bers of the Bench who have teen members of 
our Club. ^ They are our men and of cour/>e must 
make the 'best Judges, , ' 

Of the present members ofth^ Club I cannot ob- 
viously speak, but an i^reven'^nt Junior ambi- 
lious of being appointed our Poet Laureate, has 
furnished me wilh an estimate of our character 
and abilities wbieh I will now read to you . . 

This is a proud day for us. a day of rejoic- 
ing. A day full of memories of our glorious past 
and of resolve that the future shall be even 
more glorious. We welcome amidst us to-night 
our Ohie<fj Justice and the Judges who are the 
inheritors and up holders of the great traditions 
of the Bench to whom we look for that sympathy 
and encouragement which they have always ex- 
tended to UB. The position of the Sheriff, who 
has also kindly accepted our invitation, is as old 
as that of the B.xr. ,We ai^o extend our wel- 
come to Mr. Rem fry and Mr. Stork, who hold 
the two highest offices in Court. 


THE CHIEF JUSTICE 
Sir Lancelot Sanderson and the Bar. 

Replying on behalf of the guests, the Chief 
Justice said that they had asBCinbled on the 
occasion of a very inteiesting eveni. ihe Bar of 
the Calcutta High Cofirt had been the most im- 
portant element in the administration of justice 
in this Province. He could say with ccnhdcnce 
that they could liot have a better Bar than they 
had dt present. The rclati^s between 'the Bench 
and the Bar had been must cordial— he might 
almost say, jovial. (Laughter.) 

The Calcutta High Court was the premier High 
Court in India 'and the Calcutta Bar tlie premier 
Bar. (Applauge.) 

In 1826, there were l»etweeji 90 to 100 cases in 
‘che Court, now there were something between 
three and four thousand a year. 

After ^predictinif a brilliant futurb for the pro- 
fession, Sir Lancelot dwelt on the expansion of 
which the Court stood in need. At present, suffi- 
cient accommodation could not be found for the 
eighteen judges; and the offices were over-crowd- 
ed. In the circumstancea, it woffld not be very 
long before the High Court would have to be 
enlarged. t 

He had made representation to' the Govern- 
ment on the point, and the Intter always" raid 
that they had no money. But,’’ declared Sir 
Lancelot amidst applause, ** in my opinion, money 
must be found.^' ^ v » 
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TRIBUTE PAID TO THE LATE MR 0. B 
DAS FROMiTHE BENCH AND BAR OF * 

■ THE CALCUPTA HIGH cbURT. 

• 

Eloquent tributes to the memory# of the late 
Mr. (J. lif Das were paid by the Bench and the 
Bar tne Calcutta J-figh Court on Wednes- 
day. All Judges assembled in the. Court 

room of the d^hief Justice whi^jh was* ^crowded 
with members the various branches of the 
legal profession •and the geuerjLl public. 

• On tjieir Lordships taking tlieir %eats, Mr 
Chai^ravarti said ttiat on benalf of the Bar ho 
had to announce to them the mournful news of 
the sudden death of Mr. C. fi,. Das* Mr, Das 
^ was born of a giltad •family in Bikrampur, in 
the' District of D^cca. His father was a soli- 
citor of this Court and ^lis uncles and also many 
ether members of hia family were members of 
the profession. Mr. Das was educated when a 
boy in a l^Jissionary College af Bhowaniponj 
and later he joint'd tlnr Presidency College and 
graduated from there in 1890. He then pro- 
ceeded to England and was called to the Ba»' 
in 1894. He, joimjd this C'ourt iii 4pt‘d 
and as it often happened, uotwithstinding his 
distinguished qualities as 'in advocate, he had to 
struggle as every one i.f the profeanon had to 
struggle. In 1910 he ^ladc his rii^rk in the 
Dumraon case and from that time his success at 
the Bar was assured and ho built up a lucrative 
practice. But in 1921 he gave up not only the 
emolument of his extensive practice but 
his comforts, nia ease, and he led a .stroiious life 
of activity in the cause of the ideal which he 
Wd befois him Thig was not the time, nor the 
occasion, nor the place to express any opinion 
with regard to that ideal ; some people might 
be in favour of it, others not, but ho wished to 
emphasise one of Mr. Da^s aspect of life. That 
was the aspect of “ sacrilice," ^rand sacrifice 
for the ideal which he had set before him. On 
account of the strenuous life which Mr. Das had 
been leading for the last five years his health 
was shattered. He sought rest at first at Patna 
and later at Darjeeling., From all accounts they 
thought that Mr. C. R. Das was getting better 
but they were surprised to receiver the news of his 
sudden' death. Mr. Das had left his widow, a 
son and two daughters, all marrted, to mourn 
)us loss. He also l^ft the members of the pro* 
fession and his numerous countrymen to mo^n 
for him. He •was a distinguished advocate. His 
was a great patriotic soul. He had the •good of 
his country according to his own way, ms own 
light!, at heart and he made every sacrifice for 
it and his last sacrifice was the supreme sacri- 
fice of having kid d:>wn his life as a soldier m 
the field of his activity. They would ever re- 
member his memory with admiration. 

-On behalf ef VakUs* Assoektion, Babn 
Mahe'hdra Nath Roy eubscribed to all that had 
been »aid about the lato Mr. C. R Has- Tbw 
was perhaps, he said, not the place, nor the 
OOMS^ powerful individuality 


of the great man-— the great letter and stat3a 
man who bad so suadenJy and so prematurely 
passed away. As one of the leaders of t.be Bar 
Mr. Dos rose bo high in the protesbion that he 
earned the respect and admiration of all by his 
powerfuj advocacy and great iudeptmdence. 
They were lost in admiration for the noble 
example ho set to his countrymen by giving up 
a highly lucrative practice for what ho believed 
to bo the good of his country. The memory 
of such a great man ivould rJways bo cherished 
with reverence. 

Babu Mohini Mohan Chatterji on behalf of 
the incorporated iiUw Bociety and of the 
attoriuys desired to associate himself with the 
expression of regrqt at thoi death ot Mr. 0 R 
Das which had been so eloquently made before 
Iheir lordships. A great life had been closed ui 
death. Those who knew Mr Das in the days of 
his dark adversity and watched the brilliant 
buccCHH that he achieved by character and ability 
not only in the profession to which he belciiged, 
but ill th^ larger sphere of life, could iioi lielp 
feeling a thrill of powerful admiration when, 
with heroic sincerity, he renounced wealth ancl 
luxury for a life of ascetic simplicity. In thrft 
thrill was lost all the differences of opinion either 
in re^gard to politics o*" other matters of human 
interest. With great respect he placed before 
their lordships a feeling of sincerest sympathy 
on the part of the members of his profession at 
the) great bereavement that the* family of Mr. 
Das had sustained. ^ 


TRIBUTE BY CHIEF JUSTICE. 

Che Chief Justice said: My learned brothers 
and 1 liave heard with the greatest grief of tho 
untimely death of Mr. (J. Jt. Das. The news 
came to me as a great surprise, for it was only 
ou Monday last that I received reassuring! news 
from the Advocate Cxeneral as to the state of 
his health. We have not seen the late Mr. C. 
R. Das in this Court for the last few years. He 
has been taking a prominent part in the political 
world. In this Court we have nothing to do 
with politics VVe recognize that the late Mr. 
Das wa-i a prominent, ablq aii3 much respected 
member of the profession. 1 had the opportunity 
oti several opcasions of judging of his past acti- 
vities. I think it is w'ell known to most of his 
friends at all events, if not to the public in 
general, tliat he was a man of a very generous 
isposition. I have heard many stories of his 
kindness to poor shudeuts and members of the 
Bar who were strugi^ing at the beginning of 
their career. Ill fortune seems to attend Bengal 
just at the present moment. It was only last 
year that she lost, Ihroudi dearth, one of her 
most prominent citizens in tjie person of Sir 
Ashutosh Mukerjee from whom most of us hoped 
for. still greater efforts than he had shown during 
his career on the Bench, in the interest of the, 
country. Now death has sn%tched away ano^er 
who must be recognized by all, whatever their 
views mav be, as one of the m6at promuwnt men 

ru teiSS Mr lewfted ^ 
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that the piofesBiou has lost (me of its most brilliant 
and most respected leaders and we joui wi<h 
you in expressing oiir* very great regret at his 
untimely death. VVe shall be glad, Mr. Chakra 
harti, if you will convoy to liis widow and the 
members of his family our shiccrefct sympathy 
in the trouble which has befallen them, 


MENTION IN THE PATNA HlOH COUllT. 

At the Paliiia High Court oii lefcrcncj 
being made to the doaih of Mr C. ii. Das, 
^ on the ISth instant, the lion Justice Sir 
Basaiita Kumar Mullick in reply said : The 
news winch you j have given us to-day is as 
great a shook to us as it is U) you, and m a 
sense it is appropriate that you should have men- 
tioned this matter in our Court, because peihai>s 
1 am now the only judge of this Court vho was 
privileged to work with Mr. C 11. Das when 
Im w^as in regular practior* in the Calcutta lligii 
Court, while on the othcr^hand niy learned bro- 
ther was iiersonally associated wfth him in 
several important cases in this jirovincc, one of 
•which occupied our time for a considerable nuni- 
hm* of months last year, J do not think it can 
be denied that m the capacity to imirshal facts 
and brilliancy of advocacy, Mr, 0. It. Das had 
many equals. He had also the gilt of idealism 
which though generally out of place in the forensic 
theatre helped him to infuse a living spirit into 
the dry bones of a plain issue of fact, so that the 
characters in the plul moved on the stage as if 
they were liviue flesh and blood That was a 
great gift and no doubt very largely holped*him 
to achieve the suc";es3 in his profession wdiich 
he commanded at the time of ids retirement. As 
tc his other activities it is not for us to speak 
but this much can be ?-aul <.lhat fns large- 
hcartednesR, his charity and his honesty spread 
the fame of his name far beyond the limits of 
this province and it was common to hear from 
people in remote parts of India that he was a 
man who had given up all he had to serve the 
cause of his couJitry. I’hal is a good enough 
epitaph for any mai^. My learned brortier and I 
ask you to convey to the members of his family 
the message that wm join with then in mourning 
the loss of a distingui'^hed member of the legal 
profession. ^ 


LONDON NOTES 

(Fbom oub Cobbespondent.) 

The Judicial jCommittee concluded the 
hearing of Indiap appeals oil Monday, April 
6tli and rose for the Easter Vacation. 

The following business was transacted 
dpring the past " 

Aprjl 2M,—VaithiaUnga Miidalm v. Srivin- 
gath AmL Judgnneiit m tbes.e-7 consolidat- 


ed appeals was delivered by Sin John Edoe. 
‘The appeals w^ere dismissed,, but no derision 
v\as given ^n the question of res judicata: 


April ‘Jiid, did and Otij,. — Mt. Bhatjwani 
Kunu'ar v. Mohan Singh. This j\as an ap- 
peal Ii'orn AIIi\liabad in a suit rfor possession 
of property. The material (juestion in issue 
was wliether a Hindu family was joint or 
separate.’ *' ‘ ' 

Judgment was reserved. 

ii/m/J. DeGmyther^ K, C! and PJrikh for 
the Appellants.^ ^ . 

Sir G. Lowndes, K. and Mr, Wallach 
for the Hespondents. 


April 3rd.— Judgment was delivered in the 
following ajipeals : — 

Chand Kir pa Uain v. Weld d Co. 
Appeal allowed. 

Forbes y. Kalli Bros. Appeal dismissed. 


April 6(li . — Mohan Siifgh v. Khof’Enipcror 
(Allahabad). 

Mr. Douglas McNair applied for special- 
leave to ap[)Cal from u conviction and sen- 
tence to death for murder. The Board coiu- 
jioseJ of Lords Atkinson and Carson and 
yni John Edoe we^e of opinion that the 
grounds didoiiot coiife within the principles set 
out in DillcVs case and leave was refused. 

Mr. .1. M . Talbot for the Secretary of State. 
- G’. D. M. 
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of Criminal appeal accordingly dismiseed the 
appeal in Thorpe's case on the ground that 
there was no evidence on which the verdict 
of man-slaughter could have been properly 
founded, it being the duty of the Ji^e in 
such a case.: not to leave the question of 
slaughter to the jury. Although those 6bser- 
vations have particular reference to murder 
Cases, there appears to be no reasoo why the 
same principles should not be applied to every 
criminal prosecution.** The same view nas 
l>een taken by the High Courts in India in a 
number of cases. 


The ratio decidendi of that decisbn may be 
gathered from the observations of Coutts 
Trotter, J. ; “ The whole machinery of revi- 
sion is a crSature of statute and has to be found 
vritbin the four p^alls^ofthe Code of Criminal 

S ure find so far as criminal cfieeo are con- 
I do not see how we «can possess ^n in- 
herent ^wer in ourselves to supph>ment that 
purely ^Statutoigr machinery ^by* assumii^ to 
ourselves the power of supplementing it by 
the awarding cf costs. It is for the legislflh 
ture to consider whWher the power of* revision 
in cases of the kind that we have seen in these 
proceedings has mot outlived its usefulneas 


Costs in sec. 145 ^roceediniJs. 

Can the High Court in revising *^an order 
under sec. 146 of the Code of Criminal Proce- 
dure direct one party to pay costs to the other 
including the costs incurred by the successful 
party in the High Court? Sec. 148 of the 
Code runs as follows When® any costs 
have been incurred by any party to a proceed- 
ing under this chapter the Magistrate pass- 
ing a decision under sec. 146. sec. 146 or sec. 
147 may direct by whom such costs shall be 
paid, whether by such party or by any other 
party to the proceeding and whether in whole 
or in part or proportion. Such costs may in- 
clude any expenses incurred in respect ot 
witnesses and of pleader*8 fees which the 
Court may consider reasonable.*’ A Pull 
Bench of the Madras High Court has held in 
^Veerappa Naidu v. Ayadayammal, 48 Mad. 
262, that the High Court when exercising its 
powers of criminal revision ffom an order 
passed by a Magistrate in proceedings under 
Chap. XII of the Code has no power to award 
to tl» successful party the costs incurred in 
the revision proceedings. Reliance has been 
placed OQ a previous decision of a Fij^l Bench 
of the Madras High Court in Sankarlinga 
^Mudalyar v. Narayana Mudalyar, ,46 Mad. 913. 
The learned Judges seem to take the view 
that the decision of the previous Full Bench 
is conclusive on the point, but we fail to see 
how that can be so. Tt)e previous case re- 
ferred to was one in winch an application in 
revision was made to the High Court bv a 
private party against an order of acquittal. 
This application was refused and the Court 
‘was asked to direct the Petitioner to give 
costs to the Opposite Party. This also wa^ re- 
^ fused on the ground that the High Gouit has 
^ pp power in a ,cri|oinsl case to make ah^ord^ 
as tocoa^s. 

i ' * ' * 1 


at any rate whether it* should not be safe- 
guarded by the arming « of Courts with the 
power at least in cases where revisional pro- 
ceedings are taken by private prosecutors and^ 
not by the Crown of mulcting ^m in proper 
cases by the award of costs."’ We fully agree 
with the observation quoted above but we 
think that in consequence of the recent amend- 
ment oft, the Code the position has altogether 
been changed. In the first place orders made 
by Magistrates under sec. 146 of the Code are 
now subject to the ordinary revisional powers 
of the High Court conferred by sec. 
439 of the Code under which the High 
Court may make any amendment or any con- 
sequential or incidental order that may be 
just and proper. There cannot be any doubt 
that the High Court may make the order which 
it is competent for the Magistrate to make 
but which he has omitted to make ; in other 
words, the High Court .can undoubtedly make 
an order as to the chsts incurred in the Court 
of the Magistrate. The only difficulty is as to 
the costs incun;ed in connection with the revi- 
sional proceedings in thq High Court. 
think this relief can be granted now by the 
High Court as an incidental order. 

, 

By analogy reference may be ffi^de to the 
conflict of ^cisions which emted the 

« recent amendment as to po^ of an Appel- 
late Court to make ap order und<i^ eoo. 106 of 
the Code where no such order could ^ made 
by the Magistrate. In the majority of^csfCses 
the view was taken that it Wjas competent for 
an Appellate Court tp make the quei- 

tion. The legislature bowser removed idl 
doubts on the subject and given tb the 
majority view by amendii^ cl 

106 in the tnaniber req^d. 

f<ni!p4 a* tloto 
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tion we are diBCussing as to cases bnder sec. 
145 of the Code but the effect of making se(. 
439 applicable lio orders under se^. 145 seems 
to clothe the High Qpurt with the necessary 
powers. This view is*confirmed^by the fact 
that in« the present Code a new sec. t(661A) 
has J[)een enacted to tfie effect that nothing in 
this Codes shall be deemed to limit pr affect 
the inherenlf p^Wer of the High Court to make 
such orders as psay be necessary to give effect 
to any^order under this Code* or tp prevent 
• abuse of the process of aiy Court or otherwise 
to secure the ends of justice. The legisla- 
ture Eibould however set all^doubt it rest and 
. expressly clothe (hsplAgh Court with the neces- 
sary ^wers. • • ^ • 


THE REPORT OP THE CIVIL JUSTICE 
CQMMITTEE. 1924-^926. 

(Continued from p. clix.) 

viir 

Delay in Mofussil Courts is found by the 
Committee to arise * from inadequate applica- 
tion of, many of the prescribed rules of pro- 
cedure other than those already mentioned. 
As instances they mention (a) the* granting of 
several adjournments for filing of written state- 
ments, (6) the pra<4ice of not opening the case 
during trial, (c) the omission to examine the 
partM when issues are framed, (d) the failure 
to utilise the rules about discovery and inspec- 
tion owing to the rules being not properly 
understood, (e) commissions for examination 
of witnesses and for local investigation being 
unduly delayed, and •(/). negligence shown by 
the Courts in effecting service *of processes 
received from other Courts. It is considered 
that if pleaders in the Mofussil work in part- 
nership amd constitute firms like those of 
attcmieys in President Towns, commissions 
will be executed much more quickly and ad- 
journments will not have to be igranted on ac- 
count olJbhe engagement of a nleader in an- 
other CoUt account of his cmsence in the 
Mofussil. Semor members of the profession' 
feel son^ reluctance in forming a partnership 
with a junior as there is the possibilitf of the 
juiU^ paitner breaking off as soon as he has 
secured through his connection an assured 
practiep. When the mutual advantages of 
the amngemclt will^e understood, it may 
not be found difficult in^ practice to safeguard 
effectively agdnst roch a contingency. 

- The have found that the prac- 

Im it almost universal in the Mofusi^ Courts 


of examining especially in bases of a high 
value, a very large number of unnecessary wit- 
nesseis. Cross-examination is very often ex- 
tended to about six times the proper period re- 
quired and the matters elicited are generally 
so unimportant that a reference to them 
during argument would make it unimpressive 
and IS therefore seldom made. They have 
not been* able to offer a solution for this state 
oi things. If instead of being allowed to ask 
questions merely with a view to test the vera- 
city of each of the statements made by a wit- 
ness, it was made compulsory that the cross- 
examination should be ccuafined only to those 
material ^cts which, to the knowledge of that 
party, are false, some check might be effected. 
If the Courts were empowered to reject crosa- 
examination on a particular point after satis- 
fying themselves that the materials for doubt- 
ing the vqracity of a statement are grossly in- 
sufficient, there will be another ^eck. In 
many cases the Courts may consider a parti- 
cular line of defence to have failed after a few 
witnesses in support of the story have bden 
examined and it may be feasible to exclude 
further oral evidence on the point, subject to 
incorporating in the record the pleader’s note 
of the points to be proved by each of the wit- 
nesses. An instance mentioned by the Com- 
mittee is typical. A leading Counsel who had 
attested a Will, genuineness whereof was 
being questioned, was cross-examined for two 
whole days with a view to show that his pro- 
fessional income was much less than what he 
stated and that his position in society was not 
so high as was represented. Nothing was 
gained hovvever by such detailed and lengthy 
cross-examination. A person, pleading satis- 
faction of a bond on which a suit has been 
based, tries to prove that the Plaintiff admitted 
before a meeting of the villagers that the bond 
had been satisfied. Though the witnesses 
hopelessly contradict one another on several 
material facts and though the pleader advises 
the party not to adduce further evidence on 
the point, the party insists that everyone of 
the ] 2^ or 13 persons present should be exa- 
mined. An auction-purchaser who has pur- 
chased a property at a very low price offerli 
innumerable witn^ses to prove that each bigha 
of the land in question was worth only two 
annas or four annas, though each of those have 
been saying that the nett yearly profit of 
bigha varies from five tjipeft to ten. Such 
ix^tances, though not very general, are not* 

' in 
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mre eitllm** Tfcese tend to lower rather than 
enhance the respect ol the public for the law 
Courts and tempt ^ them to devise faaciful 
means for playing with the legal procedure- 
The Committee think that the present sys- 
tem under which even senior judicial officers 
have to record each word of what the witnesses 
say not only throws an unjustifiable burden of 
strenuous and mechanical work upon the Judge, 
but it distracts his attention from the de- 
meanour of the witness. They suggest that 
the Judge should only take notes in long hand. 
In Englaijd, this system has not given rise lo 
any complaint. They think that in India 
even after the introduction of the pr^ptice, the 
tendency of the Subordinate judiciary will be 
towards over-elaboration rather than over-con- 
densation. As a safeguard against insufti- 
ciemt notes, a verbatim )*ecord of the evidence 
kept by a pleader may, upder projD^r condi- 
tions, to ensure accuracy, be permitted to be 
used ?n the Appellate Court. The framers of 
the Civil Procedure Code left it to the different 
High Courts to modify the existing practice, 
whenever they thought necessary. So, there 
is; no difficulty in the way of this reform. 

’ ’ “ S. S.*’ 

(To be continued.) 


l&tDieto. 

Trial of Kate Webster. Edited by E. 
O'DonnclL (Butterworth d; Co,). t 

The case of Kate Webster, otlierwise known 
as the Richmond ilurder Case or again as the 
Barnes Mystery, was one of the most sensa- 
tional cases of the last century, awaking wide 
interest becausei of the revolting barj^arity of 
the crime W'itb which the prisoner was chargetl 
as also for the amazing resourcejulness with 
which she strove to avoid the penalty of the 
law. It was tried at the C’entral Criminal 
Court, London, before Mr. Justice Denman 
and resulted in her eoijviction. The trial 
brpught her out as a w:organ of primitive savu- 
gery, gifted nevertheless with a stt'ange powc]- 
of fajsemating men, and altogether a grim and 
‘ complex (jharaoter whom sti^ents of abnormal 
psychology would regard as a “ subject of 
exceptional interest. Her crime was the mur- 
^ of a wealthy lady named Mrs. Thojmas, 
employed as 

Sf; ’’ enormity ot t^ outrage w^Pt'nat 


be realised unless it is added thet she cut ilie 
bpdy to pieces, boiled the flesh and bones 
before pack^g them up in a wooden 
offered the fat for sale, wcjnt about paying visits 
to strangers in the character of MTs. Thomas 
whose r head she carried in a black* bag and 
exhibited herself a great deafcfor sometime in 
developing intimacies with two men* with the 
deliberate object^of creating feyidtnee of their 
complicity with her so that she might ulti- 
mately fasten thfe crime on them. 

The volume undet review gives a full and 
verbatim account of the trial, including the 
speeches of the j^^tomey-Genenal and ©ounsel 
lor the defence, the examination and crossr 
examination of^ witnesses, “Objections raised 
and rulings given — in fact, every little detail 
that might help one in visualising the proceed- 
ings. The vaFue of such account^ is obvious, 
'riie ordinai-y repoi*t in the Law Jourmls, 
while it gives enough materials for a ])roper 
understanding of the points of legal interest 
I aesen ted ,r has naturally to omit particulars 
which would help one to i^construct th^ atnK»^^ 
pliere of the ('ourt-room and a picture of the 
personalities involved. Such particulars can 
only be furnished by full accounts to read 
which would be at once to«see the law ip prac- 
tice at the hands of some of the best mnoug 
its exponents and to go through a ixarra^ve of 
jnterise human interest. The report portion 
of the present volume does give cme this double 
pleasure, for it is fairly exhaustive, even hints 
as to the demeanour of witnesses having been 
supplied. The Int.roduction,*' however, a 
curious inedI6y of psychology, character study, 
art-criticism and loose speculation about 
diverse things/^ is out, of place in a legal 
publication and is a hindrance rattber than a 
help to a scientific appraisal of the leading 
features of the case. ‘ 


» Itt JRemoriam. 

' Dr. Jadunath Eanjilal h4s pail a very a^ro- 
piiate tribute to the memory of the late 'M?. 
C. K. .Das in a poem, which has h^p pub- 
lished in the public press. J’or want of ^ce 
we cannot reproduce it. in^ea^emo. but* pub- 
lish only the cpncludipc, lines. 

Greatness leaves behind evdikstinf; , 
Its image Death can, nevpr-' spoil :aitd 'aisir .. 
So shall it inspire the iilu|!g iraoft ^ 

. Inscribing ip their heart ibe pa^oM.ef *Dap C-' 
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New Hales 4»f the Judicial Committee of the 
Privy Council. 

On the ‘2nd,of Mavi last a ncM Set ol Kuk^s of 
the Privy Oouncil was issued, 'riiese super- 
sede the Judicial Committee Kules ol 1908 and 
the new Pules Vill come into operalioii on IJie 
Ist of January I^lie new lluluif do not 

alter the practice which have prevailed in the 
Judicial Committee in any material respect c\- 
cept ^^ith regard to s^x'diil leave afiplications. 
Hitherto such ajiplications could be made cx 
parte, but the new^rule, which replaces r. C 
provides that, in future, applications for 
j^i>ecial leave to His Majesty in Council must be 


that whenever such scandals have come to pub- 
lic notice, the British public have severely 
criticised them and adopted measures for their 
prevention . Universal suffraf^e was kitroriuced 
in I urliameiitary eiectiontf, not merely in re- 
cognition of the right of every (citizen* to vote 
but also with the object of obviating corrup- 
tion at such elections. Jt is not posEiible tor 
any parlv U) bribe the whole nation, or for a 
candid}!tt‘ to corrupt the Avhole adult popula- 
tion ol his»(‘onstitueifcy. We noticed not very 
long ago, that election ]:>otitions, which wore a 
fniitfui source of income to the leaders of the 
English J^ar, have steadily declined and tliat 
jdter the last election at which the Labour 
LoverniiU'nl ousted by the Conservatives, 
hardly any eleclion petitions were filed to the 
Ki-eat disapjM)iidmeiit and disgust of the legal 
jHolessioii. ' 


accompanied by an affidavit of service of notice 
of the intended application on the Opposite 
l*ariy. This is a very important change. In 
civil cases the successful parly may not consi- 
der it vvorlh his while tg appear when such 
applications are made but in crihiinal cases, 
where appeals are usually jireforred by appli- 
cations for special lea\;c, it remwins to be seen 
whether t)fe Secretary of State for India* re- 
presenting the Crowii^ would not appear to 
opixyse such applications. As special leave 
to appeal in criminal cases is seldom given, it 
would be a waste of public funds for the Crown 
fo appear tlirough Qounsel to o*ppose such 
applications. 

Moral staodard of public life in England. 

It is often said in justification of corruption 
in public life, which is quite a new feature in 
this couijtry. thjt it is not uncommon oven in 
England, Eyeiy student of English constitu- 
tional bistpry is familiar with the history of 
Totten bqrongba afid other political scandals 
of tbd or of more reoont occurrence. But 
bit tbe Md cannot be blind to the fact 


The oi tile leaders of public opinion 

in Kngl;m<l |o maintain a high standard of 
public condiici in tlie responsible ministers is 
also evWcnccd by the strong protest in the 
ieadjng organs ol (he newspaper press against 
Lord Ihrkcnhead, our presimt Secretary of 
State, .supplementing hL income by his 
prolific and profitable (contributions as a, 
journahsl. JIo was t‘areful to avoid writing 
on Indiaw allairs of vvhidi he is in charge as a 
cabiiud minister. But the Thne$ and other 
leading n(nv«pa|xjrs, us also members of the- 
Jlouse of ('omrnons, objected to his journalistic 
activities on quite different grounds. Some o) 
these were that he a^^ a cabinet minister could 
get more handsom* remuneration for his 
contributions limn hn would hav^ got other- 
wise and that this placed him under some obli- 
gations to new.spapers to which he contribut- 
ed/. Judging by ordinary moral fetanda^rd, 
this may ser m to be a rather * far-fetched im- 
propriety. liord Birkenhead at first main- 
tained that there was no impropriety in his • 
supplementing fijs income Wy Utprary contri- 
butions and he meant to fight it oui But 
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such pressure was brought on the Prime 
Minister by public opinion in England on tlic 
question that Ijord Birkenhead had to choose 
between the alternative of either giving up hia 
seat in the cabinet or journalism. He dis- 
creetly yielded and decided to give up the 
latter. Need we furnish any better proof of 
the anxiety of the British public to maintain 
a high moral standard in (heir public men ? 


After giving this recent instance we give 
below a histone one of very serious character lo 
show how the British public have always been 
jealous in raaintaifiing a high moral standard 
111 men occupying vei^ high and ^responsible 
positions in public life. Centuries ago, public 
life in England was admittedly very oorrnpl. 
Still the House of Commons of those days dnl 
not hesitate to bring its Speaker to book when 
he failed to iiiaiiitain the^ high standard of this 
office, which has latterly been held by men who 
have commanded universal confidence for their 
honesty, impartiality and freedom from party 
bias. We are indebted to our contemporary of 
the Law Times for the following episode 
regarding the treatment meted out to Sir John 
l\Y?vor, who lield the great position of Master of 
the Bolls with that of the Speaker of the House 
of (Commons towards the close of the seven- 
teenth century. Lord Macaulay thus tdes- 
cribes it : “In 1095 a rumour arose and 
spread that the funds of the City of Ijondon and 
the East India. Company had been largely em- 
ployed for the purpose of coiTuptftig great 
men, and the name of Sir John Trevor, Sfieaker 
of the House of Commons, was mentioned 
among others. A committee was apjrainted to 
examine tlie book.s of the two corporations. 
Eoley was pla^^ed in the chair, and within a 
week i*ei)orted thatf* the Speaker had fn the pre- 
ceding session received from^ the City a 
thousand guineas for expediting a local Bill. 
As soon as the report of the committee had 
been read it was moved that he had been guiUy< 
of high crime and misdemeanour. He had to 
stand up and put the*^ question. A 
spirit would have given® up the ghost with re- 
morse and shame. Had Trevor returned to tlie 
House on the following^ day he wcijld have 
had to put a motion for his own expulsion. 
He therefore pleaded illness and shut himself 
up in his bedtoom. A Royal message was 
brought down Jby Wharton, authorising Hie 
Cortrtnons to elect another Speaker.*' 


THB REPORT OP THE CIVIL JUSTICE 
COMMITTEE. 1924-1926. 

' (J.'ontinued from p. dxxii.) 

IX 

The CoFiimiftee strongly recomnjend that 
judgments should usually l^e delivered jit the 
close ot the argument and that ,tj[ey should 
neith^i' • be top long nor too la/xiured. They 
have found that occasionally the delay is 
almost scandalous. Trial Cohrts should only 
try to 'make the ^ whole case oompithensible 
and should not attempt to “ relieve the Appel- 
late Couvt of any portion of ^fis duties “ by 
making the jud^ent % substitute for the re- 
cord. They think that thplextra coat of em- 
ploying stenographer^ for writing judgments 
on dictation will be more than compensated 
by increased outturn of v/ork. After sucli 
employment there will be very few judgments 
reserved lor a long time. To argue new cases 
before a Judge who has allowed ten of such 
judgments to accumulate is “to address one- 
self to a mortgaged mind.” Some instruc- 
tions should in their opinion be issued to sub- 
ordinate (iourts to remove the misconception, 
that they are to “ produce independent 
treatises of their own regting all the facts as 
tliough a judgment were a ‘ case stated * for 
the opinion of a higher Court on points of 
law.” 

The (Committee have recommended several 
cJianges in the Evidence Act, the Transfer of 
Th’operty Act, the Provincial Small Cause 
Courts Act and some other enactments. 

About the rules 6t evidence it is thought 
that “ it is time to prevent the delay caused by 
requiring formgil proof of duly registered docu- 
ments.” They would Mike to see the require- 
ment being dispensed with even in cases 
where the law requires a document to be 
attested. The attesting witnesses very often 
extort considerable money for the purpose of 
proving a document and sometimes the delay 
in bringing them is excessive. They might 
have considered as well the desirability of 
amen^ling the definition of “Secondary evi- 
dence.’* The rule as it exists is anomalous 
and inconvenient. A certified copy of a regis- 
tered deed of*conve^noe is nothing more than 
a copy of the Sub-fiegistrar*s*copy of the ori- 
ginal document. If that can be used as evi- 
dence, there is no good ^opnd for rejecting 
copies prepared from the Court's copieasof sale 
certificates, probates^ succession certifi^tes. 
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etc. There i/Wiiainly no presumption of 
greater accuracy in the copies granted by Sub- 
Jiegistrars thaii by a District Judge’s oflice. 
Kecord-of-rights is printed. One •copy, which 
is termed the originaP, is kept in the Collector’s 
office vvlyle those supplied to Ihe S Ah- Divisional 
Offijjer and the ]\Junsil» are siaint)ed as certified 
copies, 'f^.ere is not much force in the argu- 
ment that ci^pies. prepared frc^n the Collecw’s 
copy are nioref authentic than those prej)arexl 
from • the other printed cqoies. ^i’he Com- 
\nittee* suggest that the definition dt “ public 
documents ” should be made more coinpre- 
hensiw so as Jo include written Jitatements, 
pi^titions and affids^vife. Tkc definition may 
also be made td include roaJ-r,ess returns, re- 
ports * 0 ! process-servefs and of oflicers of the 
Ck)urt, a post-master’s receipt, endorsements of 
I’efusal by addressee of a letter, money order, 
etc., made by a postal peon, and similar other 
documents. Tenants find it vei^ difficult to 
prove that a /‘ent-roll supplied by the landlord 
to the Cess Revaluation Officer, really 

signed by the landlord or by his^duly authoris- 
ed agent. Where a document is supplied by 
a, person under some statutory obligation to a 
public officer, he ought not to be allowed to 
escape from the cqp sequences of his own false 
statements merely by resorting to the device 
of getting his signature written by another 
person. The rule enacted in sec. 83, to the 
effect that maps prepared by the Government 
for the purpose of any case must be proved to 
1)6 accurate, leads to great inconvenience, with- 
out any correspondyig advantages. The evi- 
dence of accuracy musf be of & formal nature 
as the witness brought at an inordinate expense 
has merely to say that the thjngs were done as 
were represented by him in the map. «\t any 
rate, such requirement can safely be dispensed 
with in those cases where the Court has ac- 
cepted the correctness of the map. What 
weight should be attached to*a map must de- 
pend on the circumstances of eapch case. 

The Provincial* Small Cause Courts Act, 
1887, exempts forty-four classes of suits from 
the operatfons of the Act. The Committee 
think that the following classes of suits need 
nolf be so exempted : — (a) ejectment after ex- 
piry of a term of a written lease, (h) suits on 
simple mortgage in which the mortgagors are 
the only Defendants, (e) suits for all classes of 
rent, (d) contrihtftian suits, (e) suits to set 
aside attachfnent of movable property, (/) suits 
for mesne profits, ig) suits to recover damage 


caused by trespassers even ^when criminal 
offences accompany the action, and (h) suits to 
recover maintenance based on a written in- 
strument, and some others of minor import- 
ance. The attention of the C'omiuittce was 
probably not drawn to a (iet'cci in the Act, 
which is not only anomaloius hut which gives 
rise to a serious delay. It is now well-estab- 
lished that Linder the enactment, a suit of the 
snnimary nature, even if wrongly entertained 
as an ordinary suit, may be tried under the 
Biimmary procedure, but that a suit of the 
siinimary nature valued at Rs. 6 filed as an 
ordinary .suit before an Officiating Munsif 
during the absence on leffvc of a Miinsif vest- 
ed with Small Cause Court power up to 
lU. 2;)0, cannot he tried under the summary 
procedure on hi.s return to duty. This res- 
triction ought CO be removed. 

“ S. S.*' 

• * • 

{To be continued.) 


ISrCDteUDs. 

Tun fjAw OF Mi'NrcjPAL Coiipohations 
IN JhiiTisH India. By P. Duraiswami Aiyan- 
gar, 7?. 1., P.L., Assisted by S. Rajigastoami 
Aiyangar, R./l., B.L. and P. Chakrwpani 
Aiyangar^ 7i./l., B.L. Second Edition. Pub- 
linked hif P, Chakrapani Aiyongar^ B.A., B.L. 
Madras^ im. Price Bs. 20. 

A new edition of the only standard Indian 
work on the subject must be very welcome at 
thi.s juncture# when the re-modelling of Muni- 
cipaliticH and other local bodies on more demo- 
cratic lines ushered in by the Reforms of 1920 
is bound to have iinjwtant consequences on 
the working and administration of these 
bodies. We share the publviher’s regret that 
Mr. Duraisw ami Aiyatigar, the author of the 
original treatise, has not lived to see the pub- 
lication of* this second edition of his work, of 
wdiich fortunately he lived long enough to com- 
plete the manuscript — all except two new chap- 
tei-s on education and town planning. Although 
the general arran’gement of the chapters has 
been retained, substantial modofications have 
been made in the text, necessitated by far- 
reaching legislatjve changes in the several pro-, 
vincial and urban Municipal statutes, and the 
chapter on election practically re-written. The 
great merit of the work lies in the success with 
which materials derived ^rom English anil 
American text-books and decirions have been 
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utilised to illuminate the various topics arin- 
ing for oonsidefation in Indian enactments 
from the Indian pint of view. That tho deci- 
sions of the Indian Courts, those of the Privy 
(Council in indiau cases inclusive, have been 
duly embodied in the text goes without saying. 
Tlie work is volmninous, but the arrangement 
is throughout logical, and the references and 
citations, so fai- as we liave been able to ksi, 
exhaustive and accurate. These featiires will 
specially coiiurieiKi i( to lawyers, but tlie work 
will serve to guide and assist rate-payers 
and Municipal Coiuicillors also and otlu js 
concerned in dealing with the constantly re- 
curring problems of cMumcipaJ adiniuistralif^u. 
The high standard of industry and accuracy ajid 
the insight which marked the preparation of tiie 
first edition lias been maiiituined in the pre- 
sent edition; 

The IjAw of TraNSFEii (inter \ovos) in 
Britfsh Lmiu. fhf Lai Gopal Mukerirc, 
B,A., LIj.H., Ad(ltfio}ial Judac, ILujh Court 
of Judicature, Allahabad. /?. (Janibray d; Co., 
Calcutta, Mudra.^, lOi^b. 

This is a text-lvook based maiidy on the 
(irovisions of the 'J’ransfer of 7’roperty Act and 
judicial decisions bearing thereon, hut as the 
provisions of tliat Act do not completely cowr 
all Ihe topics A\liich come under the descrij)- 
tion of law of transfer, inter vtros, the author 
lias had fre(|uenlly to travel beyond the liniils 
of Ihe enactment. 1'he chapters on “ settle- 
ment,” ” fa mil V arrangement,” ” yompro- 
niise of doubtful riglits ” and jirocec^ire 
are in8tan(*es in point and they serve to fill up 
gaps left by the legislature. The Transfer of 
Pro|7erty Act is a \ery fragmentary piece of 
legislation — much of \Aliich again has very little 
hearing on the fa»ets of Indian life. Vie wel- 
come this treatise as*the first attemyit towards 
a more rational and comprehensive treatment 
of the subject with I'eference to Indian needs 
than is offered by tlie Transfer of Property Act. 
Its value to students of law and to lawyers is 
<lbvious. We would ihowe\je»r specially oom- 
mond it to those who inters! themselves in 
legal reform and specially in the reform of the 
law as embodied in the Transfer of Property 
^ Act. It is a scholtSrly work, handy for use by 
lawyers and not tocf heavy for the law student, 

c V . C. Sarkar's Practice and Pbocedciws in 
C iyfii Oa^es and Examination of WixNBfiiEe. 


wnwm mim. 

By S, C. Sarkar, B.L,, BengM Civil Service 
{Judicial), Fourth Edition, Calcutta, M, C, 
Svrkar d Sons, 90^2A, HarrisoiirRoad , J925. 

The book 'is growing with each succ^essive 
edition, keeping faithfdl however to its ori- 
ginal ideal <si proViding a handy miiiniial ol 
piactice for use in Mofussil Civil Courts, /rhe 
first ihret^ parts deal successively xyi^h matters 
corftainbd ^ in the Civil Crooedune Code, the 
Rules and Circular Orders, etc'., of the High 
Courts and othei; enatments; the fourth' con- 
cerns examination »of witnesses aifd the*’ 
fifth and last contains forms and precedents. 
Much of tl,ie work has been ro-w,ritten ami if it 
runs any risks, itSvill l)e*o\ying not to shirking 
labour on the i)JjLrt of the conti*ler, but to 
elaboration. * 

THEJjAW Of'CoMPULSOUY IjAM)«\CQl!lSniOX 

\M) Compensation. Bij S, G. Velinlin, 
Barrifiler~at-L(iw. Price Rs. 15. 

^Ir. Vclinker has made his liiark ii> an 
amK)tator'’by his compact little volume on the 
Jaw of gaming and wagering, and having been 
president of the tribunal of apj)eal under the Cil \ 
of Bombay l^nprovement Act, he has not allow- 
ed the experience and insight he gathered from 
Ills jnciiinhoney of that resfxmsiblo office to 
jiass without fruits, and the result is’ the ))re- 
S(*nt trealise, which is a very wide-awake, able 
and reasoned conmientary on the several enact- 
ments authorising and; regulating compulsory 
;u*(|uisition of lands, c.f/., the Land Acquisition 
Act, the Laud Acquisition (]\[mes) Act and the 
relcMMit provisions of yie'inany Munici]>al and 
Town Improvement Acts and of the Indian 
Railways Act. Complete mastery of the un- 
d(u*]ying principles and a,cNipacity for felicitous 
)>rese?ftation within ihe iR'iefest coinjiass dis- 
tinguish Mr. Velinker's,, commentaries. 'Hie 
subject-index itself is an indication of the 
tlioroiighne.ss with which the details of the 
subject have been rationalised for the purpose 
of presentation. Altogethery it is a most 
rbliable guide to, and commentary on, the law 
of compulsory acquisition of land in British 
India. ♦ 
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« The late Rai Surendra Chandra Sen 
Bahadur. * « 

It is with’deep sorix)w that we leeord tlie 
death of Rai Surendra ('haridra Sen Bahadur, 
which took j)l||ice on Friday, the 3rd of duly 
last. He was for Iqng very lutima^dy (con- 
nected wnth our journal and re]K)rts.* In fact 
he was our chief reporter on the Appel lat(^ 
Sid»e of the Court as Mr. S. R. J)as, the pre- 
sent Advooate-Genci’al, was the chiel repoi'tei’ 
on .the Original Side^of the ('ourt, at the very 
start of the journal. For many years Mr. 
Sen was a member of our staff aiul rendered 
us very valuable assistance in conductini> onr 
journal. Jt was only a few years a^o when 
he became too busy to attend to the re^xirter's 
duties that he gave up the work. But he 
continued to take inttiuest in the journal and 
we alw^ays received ferv vaj liable Jielp 
from him. He made a special study of the 
]3engal Tenancy Act and tjie landdaws of 
Bengal and came Ito be recognised u« an 
authority on the same. Tlis annotated edi- 
tion of the Bengal ’Tenancy Act has pjassed 
'through many editions and is recognised as 
tdie standard work on the suEjeci. He be- 
longed to an intellectual Vaidy^p family of 
Kalia in Jessore,*many members of wliom. 
have distinguished themselves in the provin- 
cial services, Jh the district Bar and ifi the 
educational line. ]\lr. Sen was very simple 
in Ms habits, amiable and a thorough 
gentleman in every way. H?» was a very 
popular member of tne legal profession 
and conjmanded the respect of the Bench. 
He will be mi^et much by both. We en- 
dorse,*the tribtite paid to his memory bv the 
Hbn’ble the Chief Justice and publish it in 
another, column. We convey our sincere oon- 


family. • 

The Acting Chief Justic|. 

\\ e convi'y our hc'artiest congratulations to 
the Jlun’ble Sir Nalini Ranjim Chatt(*rjea on 
his ap[K)mtmcjit a.s Acting ( luof Justice of the 
Calcutta High C ourt during the abseiuv. on 
leave ui Sir Ijuncelot Sanderson. IJe is the 
loiirlh Indian Judge, of the Calcutta High 
Court to be aptioiuted to this higli <)l‘lic(\ the 
first being Sir Jhunesh Chandra Mitter and 
the other two, Sir (’liandra Madhub (ihosh 
and Sir Asiitosh Mookerjee. 

Lord Birkenhead on the revision of the 
Indian Constitution. 

Silting chaff from grain the following may 
be ^aid to be tlie sum and substance of the 
policy to be pursued by the Secretary of Stale 
and the present British Cabinet with regard 
to the revision of the constitution of India 
Phe feecretajy of l^tatc for India stated in the 
House of^ Lords on the 7th of July last that no 
decision was aifived at as the r(‘sult of the con- 
terence with the Viceroy of India and th(^ 
Indian Government. 

Nevertheless, the British Government would 
welcome and verv carefully consider any consti- 
tution commanding general agreement among 
Indian parties. The Britijh Government are 
prepared to go as far as possible to accept any 
proposals which the Indian Government may make, 
after discussion in the A3.sembly. 

The constitution undoubtedly required revi- 
sion, Diarchy must be decided by results. 

A Boyal Commission to review the constitution 
might be acceleratei^ when Indian leaders gave 
evidence of a genuine desire to .co-operate in mak- 
ing the best of the e:?isting constitution. 

Tn the course of the debate in the House of 
Commons which followed Jjord Birkerriiead’s 
pronouncement in the Hous^ of Lords, Earl 
Winterton affirming the same said 
When proposals are submitted by the Indiana 
themselves, which carried a reasonable measure • 
of general agreement among the people of India, 
such proposals would be carefully considered, 
when the time caroys, ky the Government of 
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India, the Cabinet and the statutory Boyal 
Ocmmis«ion. 

The leaders of the labour party elBressed 
their approval of Lord Birkenhead’s as^rance. 

Reading between the lines it is evident 
that whatever conclusions the Secretary of 
State might have arrived at after prolonged con 
ferenoe with the Viceroy and ^Governoj- 
General of India (Lord Reading) were not 
considered sufficient by the Cal)inet Council [o 
justify the making of# any definite recommen- 
dations for the revision of tlie present constitu- 
tion. The pronouncement made by the 
Secretary of State*' on behalf of the Govern- 
ment that “ the British Government would 
welcome and very carefully consider any cojs- 
stitution commanding general agreement 
among Indian parties ” is of.great constitutional 
significance. Those who are acquainted v^ith 
the history of Dominion* Constiluttons, know 
that the Australian (lominon wealth Bill \\a^ 
so framed at a conference of the members of 
the Legislature and the leaders of the people 
of Australia. 


It was not a measure of first impression and 
its history is very instructive to India. The 
Commonwealth of Australia now consists of 
f}ix federated Colonies. Its con.stitution v\as 
not forged in a day. From 1863 to 1883 *tei) 
conferences were held and the Federal Council 
of Australia Act was passed in 1885 by tiu* 
Imperial Parliament. This constitution did 
not prove a success and negotiations for a 
better con^itution went on. During the years 
1897 and 1898, conventions of delegates from 
the different states (colonies) were authorised 
to frame a federal constitution by the legisla- 
tures of the different colonies and the;^ met in 
conference successively at Adelaide, Sydney 
and Melbourne and fonrially fraiyied a Bill tt> 
constitute a Commonwealth. The Bill was 
then submitted to the British Parliament for 
bein^T passed into an Act. It was introduced 
in the House of Commons on the 14th of May 
1900 and was T>i}'Ssed with some amejidments 
on the 9th of July following. Thus it will be 
seen thaJt the constitution of Commonwealth of 
Australia, .which* i» regarded ns the most pro- 
gressive amongst the Dominion constitutions, 
is only 25 years old. Mr. Harrison Moore in 
his work on the Constitution of the Common- 
wealth of Austra% says, “ The federal oonsli- 
tutioa was a popular act and an expressipn of 


the freewill of the people ” and as such he 
assigns to it a higher place than the constitu- 
*tion of the United States or' of any other 
country which has a written constitution. 

Wf, regard the constitution given to us by the 
Reforms Act of 1919 as inadfequate and unsatis- 
[^ictor){. Why cannot our politicalr parties, in 
the centtal and^provincial legi^lafures, follow in 
the footsteps of Australia? If we wish to pro- 
ceed at all on practical lines we musit^not only 
hold an* united cK)hferenee of all |>arties but 
also make the fullest use of the existing legis- 
lafture to- our be^t advantage.^ If the *t)olitical 
parties in India^and tfieir leaders cannot now 
unite, meet and frame^a ccnfstitutioii fqr India, 
and the provinces, how can they expect lo 
a‘ttain the status of a Dominion Government? 
So the first Jlnd foremost duty pf us all is to 
promote unity in the country and entrust the 
leading representative men amongst us with 
llie duty of framing a constitution that may 
meet with general acceptance. Creating bad 
l)l<x)d amongst ourselves or between us and the 
British j)eopIe will by no meatis further the 
cause of If warn j. Here is a definite offer and 
if we fail to avail ourselves of it and go on in- 
dulging in mutual recriminations and wild talk 
and ideas we shall remain very mucli where 
\vv are to-day. 

Tercentenary of Grotius’s great work on 
International Law. 

Tercentenary of Grotiiis’s great work De 
Jurr Belli et Pads ^was celebrated by a ban- 
quet at the/ Gray's Inn Hall on Monday the 
8th of June last by the Grotius Society at 
which there were presept many distinguished 
members of the Bench^'a^id Bar, many learned 
jurists and foreign ambajssadors, notably of 
Netherlands and Sweden which played such an 
important pjjrt in. the remarkable career of 
this great inrist and intellectual prodigy. 
Lord Blane&burgh, who |>re8ided, very appro- 
i priately filled the chair, as'^his humane services 
for the ^prisoners of war and^ distressed ex- 
enemy aliens represented in his person the 
high moral standard that should govera the 
international relations between states and 
which was first sbloarly enunciated in the 
epoch-making work of Grotiiie^' Grotius knew 
that it was impossible to abolish war to ihip 
world and so attempted W formulate rules 
based on moral principles so that war 
be wantonly, ^cruelly and brutally wag^d. 

m 
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He says that what impelled him to produce 
the work was that he saw prevailinf( through- 
out Chnsteudom a licence m iiitfking war of 
which even barbaroiie nations would have been 
ashamed. Recourse ^'as •had •to arms for 
slight reasons or no ^-easons, and when arms 
wef^ once taken’up just as if men were thence- 
forth autfujfjsec^^ to commit all criiiies Vitlfout 
restraint." I»teniational law and morality 
have .theoretically undergone^ great develo])- 
iiiient ^ince the tiays of (jrotius and were em- 
bodied in the form of a code in the Plague 
Reguktions at the close of the la^t century 
but v^ien the^beast ki inantfis up we are little 
res})ecters of Jhe moral laV-^^s, as the (Ireai 
Kuropean Avai’ hfJs ab^mdantly served to illus- 
trate. 8o lx)rd Blanesburgli w<K?tully said in 
the course of his presidential y/ldiess : “ It is 
the heaven through w^hich salvation may come to 
the distracted world." The bitter lessons of 
the last w’ar has not subdued, even in its 
worst suft'erers, the ^spirit of strife, iht‘ conta- 
gion of which has contributed to a world wide 
unrest.' It is the moral forces, lor the ascen- 
dency of which men like (Irot'iis apinniled 
to the world in his immortal work, that 
can alone regenerate mankind. The disciples 
of Grotius will do Veil to study the moral 
ideals of Ancient India and popularize them 
amongst mankind. What a pity that they are 
more often honoured in their breach '.than in 
their observance even in the country of their 
birth. The world was never in greater need 
of being guided by the precepts of men of 
peace and apostles of* lo^e and , charity like 
Hudha, Christ and Chaitanya. 


r * * " 

What if remarkable prodigy Grottiupi was will 
appear from the follo\Ying extracts from I^ord 
Blanesburgh’s speech ; — 

He would recall to their recoMection some of 
the outstandin^r features in the life of Grotius, 
and would speak of one or two of* the' priu^iiples 
which overlay his f^^eat work, De Jure Belli et? 
Facis, the tercentenary of the publication of 
which they were celebrating. What an ftmazing 
prodigy Hugo Grotius must have been At the 
age of nine he was the author of Latin verses 
whicH were still fafnous. He became a Univer- 
sity student at the At thr; age 

of fifteen he pioduced ISr edition oJ Martianiis 
OapeBa* whose prophesies some of them would 
retnethber, and i%t]^t book he included all the 
knoi^rledge which #as then possessed by the edu- 
cajbed^wot'Id of the dav. At the same age he, 
yotith of fifteen, waa included as a member of 
a sliecinl embassy from Holland to the French 


court, and at the age of seventeen, or a little 
afterwards, he became a d(»ctor of law at the 
University of Leyden. As a poet he iias tho 
author of a work which was tho forerunner of 
ISJilton's Paradise Lost. In truth, before he 
was twenty he was a jurist, a scholar, a 
theologian, and a politician, and iu each of 
these different realms of activity he ex- 
celled. it was true to say of liini. Nihil 
tothjif qmxl mu ornavit^ and tliat he was a master 
was appreciated by big conleinporaries. One 
instance might be given. Casaubon, although he 
was an old man whmi he first met Grotius on hi'^ 
visit to Kngland in KiJ.’i, Scaid of him that he 
was the greatest man that he had ever met, and 
he wrote of him at the sanie time a letter, which 
had been the subject of constant quotation ever 
since, thS terms of which might he recalled be- 
cause they wei'c, excjcptional. The letter was 
written by Casaubon on the I'Wh Ai>ril 1013, dur- 
ing the period of the visit of (irotius to England, 
and it said: “I cannot say liow happy 1 esteem 
myself in having se^n so much of one so truly 
groat as 'brotius." (iiotius' at this time was 
thirty years old. The loUei* continued: ‘‘A 
wonderful man. This I knew liim to he- befoie 
1 had seen him, but the rare e.xcellencn of that 
divine genhis no one cun suflieientlv feel who 
docs nut see his face and hear him speak. Pro- 
bity is stamped on his features, his couversa- 
tioii savours of true poetry and of profound 
learning. It is not only upon me^ that ho has 
made this impression. The pious and learned 
men to wdiom he has been introduced have felt 
tho same towards him, the King especially so." 
Might lie, as a Scotsman, rcrniml them that the 
King in question was James the Sixth of Scotland 
and the First of England, ‘'the wisest fool 
in Christendonl?’'”So that they would appreciate 
the merits of ,J;he commendation. 

How really groat men, who arc much in ad- 
vance of their age, are seldom honoured in their 
own country and have to suffer for their 
moral virtues and regard for truth is well- 
illustrated by the rengarkablo career of 
Grotius : — 

But while* to Holland was due the credit of 
haying produced Grotius and while Holland 
•night^also claim credit for most, or mneh of, his 
work in those other spheres with much of which 
they in that socieity woie not speciany associated, 
the particular claims that Holland might, 
make ^dth rcferenci' .io the work whose rmhlica- 
t'on they were celebrating was of a distinctly 
negative character. She was entitled to sav that, 
if it had not been, f«»r the * sdirnewhat imperfect 
supervision exercised bv her warders in Tioeves- 
tein prison, the work in question would probablv 
never hsve been written. But move than tlv*f* 
n roll Hon te this particiilcT work he thought* 
that TTolland was not, perhat*, entitled te claim. 
Wh-'^t had happened In the position of 0’'otiu» 
at that time was th^t bj, h#.ving esnonlcd cer- 
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tain theolo^cal views i^^hich were not ai^the 
moment popular with the ruling authorilifl^ had 
found himself in conflict with the • civil »^^hwers 
and he had been tried and, whether rijghtly or 
not from the point of view of those who tried 
him, he had been sentenced to imprisonment* for 
life. But, owing to the r(Jsourc'j of his wife, a 
lady to whom apparenlJy all historians united in 
jjaying the utiiiost liomage, (jrotiiis was smuggled 
out of prison in a book-box. and be fotind him- 
self, after considerable adventure, in France, and 
it was in France, as an exile, that tlie oppor 
lunity came to him of writing his great book. He 
thought they might well doubt whether, if it had 
not been for that extraordinary untoward hap- 
pening, as it must havi^ appeared at that time, 
or the series of happenings, it might be doubted 
w'hether it would ever have been wrifLcri. Im- 
mersed as Orotius w^as at the time of his impri- 
sonment in the controversies of his own country, 
political and ecelesiastieal, it might be doubted 
whether he would ever have found either leisure 
or the repo&e of soul-necesspry in whiqji to com- 
pose this great spiritual classic To France, 
which offered him shelter, and to Sweden, which, 
at a later date after (Irotius had wTitten his book, 
appointed him to be her ambassador at the 
French court, credit for the course of the later 
life of Grotius was mainly due 

THE LATE HAI SCJRENDBA CHANDBA 
SEN BAHADUR 
References in the Htoh Court. 

At the High Court on Monday last before a Full 
Court composed of the Chief Justice and all ikie 
other Judges, sympathetic references were made 
by the Bench and the Bar to the death of the 
late Rai Surendra Chandra Sen, Advocate, High 
Court, which took place on Frida^c last. ® 

Mr Maheiidra Nath Roy, President of the 
Vakils' Association said: -Mr. Sen commanded an 
extensive practice, specially in cases involving the 
land law of Bengal, of which subject he was re- 
cognized as an authority. Mr. Sen's annotated 
edition of the Beijgal Tenancy Act is treated both 
by the Bench and thi Bar as the Icadinfr autho- 
lity on the subject His very valuable services 
as a member of the Bengal Tenancy^Act Amend- 
ment Committee were specially apiireciated by 
Government. 

The Advocate-General on behalf of the Bar and 
Mr. Mohiiii Mohan Chutterjec, on behalf of the 
Incorporated Law Society, associated theriiseJves 
w ith what the previous speaker had said. • 

Chief Justice's words of sympathy. 

. The Chief Justice said : — “ Every .one who knew 
him will be exceedingiy sorry to hear of the death 
of Mr. Surendra Chandra Sen. He was one of 
those who, in my opinion, can be ill-spared and 
his death will cause a severe loss not only to the 
•Court, but also to his large circle of friends. I 
was aJways glad to#see Mr. Sen in Court, for I 
knew that the points which he desired to argue 
would bfe sta’led fojci|;dv and concisely without 
any waste, .of, time. Tuvtheriliore I was sure that 


if there were any real objections to the case 
which he was presenting he would n3t fail to 
biing them to the attention of the Court. He 
was well-known as a soui^d lawyer and in one 
particular branch of it was recognized as an 
expert ^and whenever he appeared in Court he 
was a real assistance to H. He was one of the 
old schooi— a true gentleman in' the real seniSb of 
the' wovd,, always reliable and invariably con- 
siderate and coui'teous. I regaili^d fiim as a per- 
sonal friend and I regret very much that I did 
not know that he was ill, for 1 should have liked 
very much to have seen him, at any ralD, once 
more before he died 1 should be glad, Mr. Roy, 
if you wn'll convey the sympathy of my learned 
brothers and of n^yself to the members^ of his 
family for the grjBat loss* w^iich they have sus- 
tained." I ^ ^ 

At an extraordinary hieetiug of the Vakils^ 
Association the following resolution was unani- 
mously adopted: ‘‘That this Associatitn places 
oi. record its deep sense of sorrowi at the sad 
and untimely dfeath of Rai Surendra Chandra Sen 
Bahadur, a distinguished member of the Associa- 
tion." 


flehieto. 

Tiik yearly Digest of Indtvx and Sfle(’T 
FiX(iLisii CASES, re|X)rted in all the important 
.Legal Journals, during the* year 1024. 
Naraytwaswami lyn^ B.A., B.L. and V. V, 
H.d., LTj.B, Puhluhf'd by fhe 
Madras Law Journal Office^ Mylapur^ Madras. 

This new issue of ilie indispensable annual 
is (juite up to exj>ectationR. The decisions are 
carefully arranged and classified under suitable 
headings and sub-headings. The Fjnglish 
cases digested are well chosen. The tables of 
(‘ase.s digested ^nd of cases judicially noticed 
are iti*cfixed to the digest in previous issues. 
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one High Court are entitled to resi)edt and 
serious consideration by any other HigfeiCourt. 
In the case of a Chief Court raised to the 
status of a High Court it stands to reason that 
in order to preserve the continuity oi the cur- 
rent of judicial decisions the newly created High 
Court will follow its own decisions passed at a 
time when it had not the status of » Coui*t es- 
tablished by Itoyal Charter, but on this ground 
the decisions of the other High Courts should 
not be lightly given the go-by and should be 
given the consideration which they deserve. 
To cite one or two instances, in Nga Hla U v. 
King-Emperor, 3 Rangoon 139, thg Rangoon 
High Court has placed an interpretation on 
sec. 537 of the Code of Criminal Procedure, 
which is quite peculiar and which is not shared 
by any of the other Higli Courts in India. It 
has been held : “ It has been suggested that a 
non-compjiance with a inandlatdry provision 
of the Code of (himinul Procedure cannot in 
any circumstances be cured by the provisions 
of sec. 537 of the Code and must invalidate 
the whole trial, I cannot find any authority 

for this view The decision of their 

Lordships of the Privy Council in the case of 
Subramania Ayyar v. Kimj-Emperor reported 
m I. L. R. 25 Mad. at p. 61, has sometimes 
been referred to as anthority for the principle 
that non-compliance with a mandatory provi- 
sion of the Code is fatal to the trial but T can 
find nothing in the judgment of their Ijordships 
tb justify this view.*’ Takipg thii view it 
has been held that non-compliance with th«i 
provisions of sec. 342 of the ('ode of (h’iminal 
Procedure is not fatal to a trial and Die obs^u- 
vation is made — A poaiti\e enactment by the 
Code that certain trial shall not take place W 
obviously a very different thing from a pr>ri- 
tive enactment that in the course of such a trial 
certain detailed procedure shall followed.'' 

In Maung Mauk v. Maung Po You, 3 R^in- 
goon 169, in a short judgment which contains 
no reference to any decided case, it has been 
held that the failure to serve a copy of the pre- 
liminary order under ^aec. 145, cl. T on the 
Respondent and the failure to post the order 
on the land are irregularities cured by sec. 637 
of the Code of (Criminal Pifecedure. 

THE STATUS OF A PATNIDAB. 

In his judgm&t in the case of Surendra 
Jfarayun Sinha y. ^Bijay Singh Dhudhuria, 
Chakittvarti, J., ftas*foll6wed a course which 


Judges are always chary of adopting and has 
attempted jjo lay down a principle of . far- 
reaching importance. ^ The question was 
whether a patnidar pould be restrained from 
using* the *lands of the putni for the puiqxises 
of briejv-making and ‘makkig necessaiy ex- 
cfivatipns for the puriiose. The * jndgment of 
the Court fWalmsley fijqd Cbakravarti, 
JJ.) must be taken to be that in the absence 
of any ^stipulation to the contrary a j)atni 
lease included a jxiVer to make bricks out of 
the land. But Cbakravarti, J., placed his de- 
cision on a muc^ wider principle fed at- 
tempted to cla»s5fy the soipewhat anomalous 
and, for that reas<^n, 'dontusing gelation 
between a patnidar and the landlord by laying 
down that a paint is, in the absence of any*' 
thing to the 'contrary in the paita, a transfer 
of the totality of the zemindar’s rights for 
a consideration of yearly payments instead of 
a lump sum. In this view, as Cbakravarti, J., 
indicateky the land will be regarded as subject 
to a charge /or the rent (which is hardly rent), 
and us security for its payment. 

Novel as this \iew of the jMni taluk seems 
to be, it has ceriainjy strong reasons in support 
of it. As Cbakravarti, ^J., himself points 
out, at the time of the Permanent Settlement, 
talukdara holdiug similar estates were regarded, 
as proprietors and were given the option of 
making direct engagement with the Uovern- 
ment. There is no reason why the perma- 
nent tenures of a later date should not be 
looked ii})on in the light. 

Apart from that, there is nothing in prin- 
diple against this view. When a perpetual 
iiou-forfeitable lease is ^granted for a rent fixed 
in perpetuity, there aref two |x)ssilfle ways in 
which the relation mqy be looked at. Either 
the property — a nuda proprieta ^ — may be said 
to be vested in the lessor and the lessee’s 
right may be. looked upon as a Jus in re aliena 
with the most extensive rights. This is the 
view of Roman law with regard to the 
Emphyteusis. Or the property. may be looked 
upon ks vested in the lessee, the lessor’s right 
being looked upon as a m^re incoi-poreal right 
—a rent-charge, dttpet from the ownership 
of the land. Thimlpphe English view. 

The Permanent Settlement gave no poWW 
to the proprietor to grai{/t perpetual leases. 
This power was recognised by subsequent 
legislation— the patni regulation.* In ' red6^- 
nising this institution which the Government 
of the time found growing up the^i legislators 
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were not troubled by any question of the 
category of legal right under which the right 
of the patnidar shoufd Jje placed. They laid 
down certain concrete rules for re^ulatin^ his 
relatjpns with th^ landlord. 

The result, was a very complex institution 
which united»in*it a great many features of 
ownership and some features of ii lease. The 
result has been confusion wheii'^^ourts have had 
deal Vith special incidents of ‘fMitni tenures 
which are not covered by the regulation. 

The Question# w'ss squarely raised* in the 
.case of hallydas •Aiiiri yf Moinnohini Dasi 
(I. L. 11. 24 Cal.*440),,in wliich ca.sc Jenkins, 
J., helTl that fl patni was a lease, and as such^ 
• it was forfeitable in certain circiim stances. 
This decision was quoted w^llf approval by 
the Judicial Committee in the case of Abhiram 
V. Syania Charan <14 C. W. K. 1) iiiul, on the 
whole, it miisif bo said that judicial opinion 
has always looked ‘upon a potui a«*a lea^e, 
though wUh special incidents, not\exactly con- 
formable to the provisions of tlie ^rronsfer of 
Property Act. 

This view was put to a severe test when the 
Judicial Committee i^vas called upon to decide 
whether a patnidar liad underground riglits as 
an incident of the patni. If the proprietary 
view' had been adopted, there would have been 
no difficulty in answering the question. But 
the Judicial Committee when faced with the 
question answered it practically in the nega- 
tive, holding that iho’miperal riglits niu.st be 
presumed to rest in the zemindar unless they 
are expressly granted, as in the case of any 
other lease (Ilannarayf^i Srwaru, 14 C.^W. 
N. 746). -^This case ivas not clearly one of a 
patni lease. But the |>rinciple, it is sub- 
mitted, was exactly same. And in a subse- 
quent case, CArdliari Singh v. Meghlal Pandc 
(22 C. W. N. 201), their Lordsh^s extended 
the same principle to a palni tenure. That ^ 
case is clearly authority for the ]>roposition " 
that in the abspnoe of express grant of mineral 
rights they do not pass to the patnida^r. 'Other 
cases apply the same principle to similar other 
tenures. In other wob^ in ^ this case the 
Juicial Committee bfiip^ate*d the patni 
ewtiy as a lease. 

The anomaly whiqh this view led to has re- 
c^jf been f^t Sy the Privy Council in the 
Saiya Nimnjm v. Ram Lof (29 C* W. 
725), and while they held upon a construc- 
tion of the patta that it had the effect of con- 
veying mjheral rights to the pattnidar, their 


Lordships were at pains to strictly limit the 
scope of their previous decisions to the raising 
of a mere presumption. The fact is that paitni 
tenures have generally been looked upon so 
long as a transfer of all the proprietor's in- 
terest that round them there have grown up 
a body of* incidents which can hardly be fitted 
to the idea of a lease under the Transfer of 
rro|)erty Act. So soon as you seek to deal 
with these relations on the basis of the patni 
being nothing more than a lease, you are bound 
to find anomalies and difficulties. The Judi- 
cial (’on|mitloe in its previous decisions 
attempted to follow a strictly logical course and 
and to thal extent whittled down the rights of 
the patnidar. Their latest decision, however, 
.shows that very little will induce them to leave 
the untenable [Kisitign. 

The |)oint of view put forw'ard by Chakra- 
varti, J., offers a much simpler and a iierfecily 
intelligible position. If the p(vtnidar is looked 
upon as the grantee of the proprietor’s riglits, 
subject to a liability to pay rent and the special 
limitation placed on them by the paini regu- 
lation, difficulties like these will never occur. 
T’he C’ciiris would then apply tho concept of 
ow'nershi}> rather than that of a lease to the 
interpretation of the }X)sition of a patnidar. 
There is no doubt that this view would he 
more in coiil'orniitv with the views of the 
people and the older decisions (see AH Quader 
v. Jogenira Ngth, 16 C. L. J. 7). 

No dou})t the opinion of the Judicial Com- 
mittee in Abhiram Gonwamis case is directly 
against the ])rinciple laid dowm by Chakravarti. 
J.. and, the underlying ja’inciple of the other 
cases also is that a patni is essentially a lease, 
differing »froni other leases in nothing but the 
perpetuity of the tenure. At the same time 
it must be rttoembered that although the view 
that the patnidar is a grantee of the pro- 
prietor's rights was put forward before the 
Judicial (Committee in some of the cases, the 
reasons founded on the history of the land 
system V>f I^ngal gi’#en by Chakravarti, J., 
were never considered by their Lordships, It 
would not bo surprising therefore if, upon a 
consideration of tHese arguments their Lorf- 
ships were induced to change their view with 
regard to patni at any rate, if not with regard 
to other moikurari grants. If that is done, . 
there is no doubt that the sflitus of the paini- 
dar would have been placed pn a similar and 
more intelligible fooling^and, if we may ven- 
ture to say so, on a footing more conformable 
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to the notions of the people prior to th# deci- 
sions of the Judicial C’ouiiuittee above referred 
to. 

‘ N. (\ Hen GmA. 


LEGAL Elt'EC^TH OL TNJrKY BY 
HHOC’K. 

By a. M.Hc., LL.B. 

A runs to kill B on a public hi^;li-way with 
a naked sword in iiis baud. ii casual 
passer-by, gets frightened to see this with the 
result that there is a general breakdown of bia 
nervous systeui and Ins health is shattered 
Can C sue A for damages? Gbvioiislv there is 
no physical impact, assault or battery. Tlie 
nervous shock was caused by lear of immineut 
danger* to his safety. Dues the recognise 
mental shock, followed by physical sufferings, 
as a ground of action for damages? 

The cardinal maxim of (he law of torts, 
“ Injuria sine danino " jironipts one to answer 
the above question at once in the affirmative. 
The word “ .Injuria ” is of conijirehensive sig- 
nification and one of its well-known meanings 
is a breach of law in violation of anotlier’s 
ab^hite right. Every one is entitled to use 
a high-way and lie is further entitled to 
feet safety with respect to liis person includ- 
ing mind during th(5 course of its me. Any 
one using the road in a way to endanger his 
safety causes a breach of duty owl;d to an- 
other passer-hy and infringes the latter'.^ 
primary right. The jiresence of ])hysical 
damages does not seem to he a condition prece- 
dent to the application of this doctrine. How- 
ever, it will be, interesting to trace the history 
of the breach of law relating to the* respon- 
sibility for causing nervous sliock. 

Early in the ninoteenth eenrtirv, the law 
declined to assign mental shock a place in the 
category of injuries entitling the injured party 
to damages. Of those days, the decision in 
the case of Lynch v. Kniflht, y H. L.^C. ^>77. 
illustrates, the judicial* attitude. There the 
action was brought by the wife for the lofts of 
the consortium of. her husband occasioned by 
certain slanderous words uttered by the De- 
fendant against her imputing unchastity. 
Tjord Wensleydale ruled tliat the law cannot 
value mental j^ain or anxiety and does not 
jH’etend to redress where the wrongful act com- 
'plainefl of* causes that alone. The ratio for 
the decision seems to* be (hat the law can take 
cognisance of such physical injuries as are the 


natural an^ reasonable result of the act coiii- 
plained of and directly flow from such act but 
It will be jiutting^ a prj^mium upon baseless- ac-. 
lions af mental anxiety is also recognised as a 
ground ^of action for toVts. tMental anxiety is 
a*(|ueslion of sentiment, more or flless tem- 
porary, and it will, no doubt, 4)e difficult — 

nay, rather very nearly imyiosHible — to assess 
the same in damages. On similar grounds, a 
father w4-s entitled^ to no relief in ati action 
ior damages, founded on the fact that the De- 
fendant had seduced his daughter. It •may be 
a severe blot onolHs oth^r\wse unsullied honour 
and unblemislied rejiiitjjitioiv ‘hut there was no 
iiuncdy in the law^ of torts fof the ' deeply 
wonuded feelings of a father, robbed of hiS' 
daughter. Jrt order to found a c^use of action 
and to induce a Court to take cognisance of his 
grievances, tlie father had to set out in the 
lorefront of his claim th.vi the abducted 
(laiightei** was in his service and the Defend- 
ant's wrongful conduct has resulted in the loss 
of such stnwice. On such jdeadings, the jury 
used to lake into consideration the humiliation 
of the j'atlier wdiiie assessing damages. 

This im satisfactory state of the law con- 
tinued till the close of the nineteenth century 
when it received an im]>etiis for the worse 
on the loth of December 1H87 hv the clear 
pronouncement of Sir ]l. Coiicli, J., in the 
case of Vi(‘tori(ni liailwaijs Commissionefs v. 
CouUds^ i;i App. ('as. The facts of the 
case, in very brief, <tre*t hat the Plaintiff w^as 
coming home in a buggy along with her 
brother. On the w^ay, they had to pass a rail- 
w’a\; level croi^sing. \\Chen they neared the 
crossing, the w atchman •opened the gate and 
procoeiled with the buggy to open the gate 
ojijvnsite to the railway. When the Plaintiff 
w'as on the Hue, she saw a train coming to- 
wards her at, a very rapid speed. The Plaintiff’s 
brother shouted to the watchman to open the 
gate at once. In the meantime, the train 
passed very close to the back ©f the buggy 
without actually touching her, as the buggy 
had just crossed the raijs by that , time, 
'riiereupon tl^je Pl|ijl|ilf fainted and fell doWn 
in her brother’s She ig^ceived a severe 

nervous shock and suffered from profound, im- 
pression on her nervous system, the restllt of 
w^hich w^as precarious health, imj^ired 
menic^y and defectivle vision. The Ptaititiff 
brought an action for damages in respect to 
her physical and mental irtiuries^ eaused by 
fright. The cause of action relied* upon was 
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the nervous ijjiock, iinacooinimiiit^d by any' 
physical injury at the time of thS accident. 
By the process of reasoning embodied in the 
fundamen|al rule that'’ damages^ must be 
the ngitural and reasonable result of a tori, the 
Court of disimissed the claim '"on the 

ground that pltysiaal damages produced’ by tfie 
nervous shock aife too »emote a consequence of 
the negligence of the gate-keeper and 
therefon! the Plaiutid' was 'not entitle\l to any 
relief. “According to the evidence of the 
female ^^laintiffii’ obserses Sir II. Couch, “her 
iright was caused hv k'eing^ the train ap- 
proaching and thiukmg that th^y were going 
to be Jfilied. 'Lamages arising from mere 
^^•sudden terror, unaccoin|)anicd In any actual 
physical injury, but oocaaionirg a mental or 
nervous shociv, cannot under such circum- 
stances, their Tjordships think, be considered 
a consequence > which, in the ordinary course 
of thing’s, would follow from the negJ^^jcnce of 
thie gale-keeper. Jf it nere held that they 
can, it would appear to their Loraships that it 
would be extending the liabilit y for negligence 
mucli beyond what that liability has hitherto 
been held to be. only in such a case as 

the present, but in every case where an 
acci(lent caused by negligence had given a per- 
son a serious nervous shock, there luiglit be 
a claim for damages on account of mental in- 
jury. The difficulty which now often exists 
in case of alleged physical injuries of deter- 
mining whether they were caused by the negli- 
gent act wouldj be greatly increased, and a 
wide field opened for imaginary claims.” It 
is obvious, fixim the^above, that three consi- 
derations weighed the learned Jtidge. 
In the first place, nervous shock cannot be 
looked upon as tlie natural and reasonable re- 
sult of the gate-keeper’s negligence. In the 
second place, to recognise such claims would 
be introducing complications in the difficult 
question of ascertaining whether the alleged 
physical injuries are the effect of the alleged 
tort. Lastly, an attempt to redress mental 
injury will be to encourage multiplicity of 
claims. It is respectfully submitted that the 
reasoning is not convincing. Remoteness as 
tiba legal grourfd for the exclusion of damages 
in m action of tori means not severance in 
point of time, biit^the absence of direct and 
natttrtil causal sequence. 

. . {To he continued.) 


l.ONDON NOTKS. 

(Prom our Correspondent.) 

The Easter Sittings commenced on Ihe P8th 
April and the list of busiiK‘ss contains dO In- 
dian A])pt)als, 4 from (’rown Colonies, 1 from 
Canada and one from New Zealand. As the 
Courts ]ise again for Whitsun on the ‘i8th 
Mav it would seem doubtful whether the diidi- 
cial ( ominittee will be able to finish off' so long 
a list. 

At present ‘J Courts are sitting. IjOni) 
Atkinson, Lorj) Shaw iftuV Cord J^vrajooh 
are dealiii^ with the Crowm Colony Appeals. 
They also liave m their list tlie breach of pro- 
mise case from Bengal, Jacob v. Wills. 
Lord Si'mnkh is presiding over the Board 
which is hearing exclusively Indian A[)peals. 
The other’ mem hers* a re IjORd Blanrsuuroit, 
Sir John Eix.k, Afu. Aaikkr Am and Lord 
Salvmskx. 


April ‘inth. — Jiidgmcmt was delivered in H. 
K. (losari Anand liharthi (hmri (C. P.). 
The ajipeal was dismissed. 

The following motion and pctilions for 
special leave to apjK'al were heard by the Board 
presided over by Cord Siwixkr : — 

(J) Mahnbir Prosad Tewari v. Jamuna 
Stngh. This was a motion that the apyieal 
might stand over until Mr. L. P. /?. Puqh 
should at’ri\e ftfoiii India. Jjoave was granted. 

(2) liofanchaod J)af/(irlia}id v. Domji Darsi, 

Sir (Ico. Lowndes, K, C. and Mr. M. IL Jot- 
dine appeared for the Appellant, Mr. E. IL 
Raikes for ihe Kespondeni. Leave w^as re- 
fused. , 

(3) ilhnri Sanker v. Pkhara Zemindaries 
Ltd. Sir (L Lowndes, K . C. and Mr. E. B. 
Raihes appeared for the I'etitioner. Leave 
was granted. 

(B (lanesh Narayan Sahi v. Pratap Udai 
Nath Sahi Deo. Sir (i. Lowndes and Mr. W, 
Wnllaeji ap]X^ared rt>r the Petitioner. 

Messrs. A. M. Dtinne. K. C. and Ramsay 
for the Respondent. Leave w'as refused. 

(5) Ram Nat\ Chiinannal v. Mul Chand. 
Mr. W, Walinch for the Appellant. Leave 
was refused. 

(6) Nirmala Nanah Slmhi v. Muhemtmad 

'Ahdnl Aziz. Sir 0. U. Lgwndes, K. G. and 
Ur. E. B. Raikes for the Appellant. Leave 
y^as refused. • ^ *' 

(7) Sovrendra N. Mittcr v. Sm. Tarubala 
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Dasi, Sir K, li. Lowndes, K, C\ and Mr. L. 
M. Parikh appeared for the Appellant, 
Messrs. L. DeGruyther, K. C., A. M. Dunne, 
K. C. and Ramsay for the Iteapondent. Leave 
was granted. 


Sura Lakshmiah CheiUj v. Kotlmndfirmna 
Pillai. This appeal which was a dispute as to 
the possession of houses in Madras and raised 
a question whether a transaction was or was 
not henami, was heard c.r parte on .lanuary 
28rd and ‘26lh of \/iis year. Later the Res- 
pondent was granted leave on tering to come 
in and argue the appeal. He was represented 
by Mr. h, V. L, KarasmUam and judgmeni 
has been reserved. 

April 30th and May Isf . — Nowrap Rusiowji 
Wadta V. Government of Bombay. Sir Geo. 
Lowndes, K. C. and Mr. E. H. Raikes ap- 
f^eared for the Appellant. 

Messrs. A. M. Dunne, K. C. and A. M. Tal- 
bot for the Respondent. 

This appeal was concerned with a dispute 
as to the 'value of land compulsorily acquired 
by the Bombay ror|.)oralion for the extension 
of the Municipal Hos|>ital for infectious diseas(‘s 
in Arthur Road, diidgment was reserved? 


May 1st, Jth, 51h and 7th.— Mf. ^arid-un- 
nisa V. Mukhtar Ahmad (OudliT. In this ap- 
peal it is sought to set aside a deed of wohj 
executed by a purdanashin lady. The evi- 
dence is considerable and conflicting and the 
hearing has not yet concluded. Mr. S. Hyam 
appeared for Appellant, Mr. W, M’aRaeh 
for the Res]X)ndent!' 


Musammat Farid-un^mssa v. Mukhtar Ah- 
mad mentioned in last week’s London Notes 
was heard on the 1st, 4tlv 5th, 7th and 8th 
May and judgment was jeserved. Th5 ques- 
tion at issue w^as whether a deed executed by a 
purdanashin lady constituted a valid wakf. 


« 

May 8th, 11th and 12th. — The same Board 
^consisting of Lord Sumner. Lord Blanes^ 
bdroh; Sir John 45doe, Mr. Ameer Au and 
Lord Salvesen also reserved judgment ia Lai 
Bahaduf \. Ambiha ,IWosai (Oudh). 


WJ5EK.L1’ NOTES,' 

, Messrs, Dunne, K. C., IJyqm and B. N, 
Srivastava fepresented the ApMllants, Messrs. 
DeGrvyther, K. C. and^roWfen the Respon- 
dents. Part of' a joint Hindu family estate 
had Iteeii sold by two brothers. Tlw Plaintiffs 
are gracidsons of one of the vendo^ and they 
Diintend ftmt the sale was not.for,, necessity and 
was not binding on them. ' 


May lllth. — Judgment was delivered in J. 
C. Aquiiar v. Gangananda Singh. The ap])cal 
was allowed. ® ^ 


May 13th.— Argurner.ls were .heard xrid the 
hearing concluded in Kondapalli Vijijaratnam, 
V. M. Siidarsamv. Mr. Hyam appeared for the 
Appellant, Mr. Lugram for the* Respondent. 

The subject-matter of the appeal relates to 
the validity of a document. document 

wa.s registered as a Will but owing to the 
minority ‘of the testator* was held invalid as 
such. It iH /‘contended that though iitvalid as 
a Will the ^^lociiment may oi^erate as an author- 
ity to adopt and that the registration w’as valid 
for that purjiose. Judgmeni was resei-'ved. 


May 12th and i4ih. — The hearing was com- 
menced of Main Prasad v. Nageshar Sakai. 
This appeal relates to rival claims to the Oudh 
Taluqdari Estates of Wali and Baragaon. In 
f»revious litigation the I’rivy (’ouncil have de- 
cided in favour of tl^e validity of a Will. In 
the present sMit the Ap]>ellani contends that 
that decision d(X5s not operate as res judicata 
against him. Eiirth-er fluestionn laxise as to 
the 6Tect of a coinproniis^ and as tb the pro- 
lan' construction of various sec^tions of the 
Oudh Estates Act, 1869. Messrs. Dunne, K. 
G. and WaRnefi are appearing for the Appel- 
lant, Messrs. DeGruyiher, K. C. and Parikh 
for the Eesplhdent. Mr. J^unne is still open- 
ing the appeal. 


A 8i>ecial Board consisting of Lohds Atkin- 
soi^, Rhaw and Darling heard the appeaHront 
Bengal of Jacob v. Wills. This was said to be 
the first breach of promise case® that had come 
before the Privy Council and it attract^ ^ 
good deal of public attenti^^ 

Messrs. DeGruyiher, K. C, ‘and J&V B. 
Raikes. for the Appellant. 

Messrs. Barrington Wadd, K. C. and Nissim 
(with them Hyam) for the Respo'ndeflt. 

ni 



VoL. XXIX.] 


HE CALCUTTA WEEKLY NOTES. 


olxxi^ii 


Mata Prasad v. NagesJiar Sahai (Allahabad)^ 
an appeal, raising important questions regard- 
ing the succession to«tlie Wali and Baragaon 
Estates in Oudh, was further beard during the 
past week The arguments were concluded on 
May»21st and the Board will oonsidgr their 
judgment. i The appeal was heard Iry. Lohbs 
Summer S»R John Edue, 

Mr. Ameer Aui.and Lord S.alvK8f,n. 

^Messr^. Dunne. K. C. and Wallacji for the 
Appellant. * 

Messrs. DeOruyther, K. C. and Parihh for 
the E^pondenff ^ ^ • 

May^»15th.'~^Ldift-)s Atkinson and Shaw. 
Sib John Edge and Mr.. Ameer Ali heanU 
""arijunieiits and diKinissed the^ appeal from 
Madras in Ikirtlmarathi Appa Rao v. Secre- 
tary of Stat(\ The* question for decision was 
whether the land claimed by the Plaintiffs w’as 
held on a ?9 years’ lease or on a ryotvvari 
tenure. The Subordinate Judge he/d that it 
was ryotw'ari but the judgment ay[)ealed from 
had decided otlierwise. It was admitted that 
the original grant in 1846 was for a term of 
years but it was contended that the tenure 
was converted to I'^otwari in 1866, but the 
grant, whicli purported to effect the conversion, 

• was not in evidence. 

Messrs. DcCkuyther, K. C. and Narasim- 
ham for the Appellants. 

Sir G. Lowndes, K. C. and Mr. Kenworthy 
Brown for the ‘Respondent. 


In Raja Venkaiadri Appa Rao v. 7'he Reve- 
nue Divisipnal Ofjicer^^§Guntur\ Mr. Narasim- 
ham appeared for tBe Appellant. The point 
at issue was identical with that in the above 
appeal and the decree of tJie High Court was 
confirmed. * 


May 18th and 19th.— Doddunia Kom Ben- 
nepgowda v. Bennepgowda Bin Yarkay\gowda 
w^as heard before Lords Buckmaster, 'Atkin- 
SON gnd Shaw. This appeal which raised a 
question of succession to watari property was 
argued by Mr. J^ailach. * Their Lordships dis- 
miseud the appeal without calling on Mr. E, 
B. B<iikes for the^Bespondent. 

May 19th. — The following petitions iot 
special leave to appeal were heard by the same 
’"oard 

* * 


(1) Ilari Kishun Das v. Md. Safi Jan 
(Oudh). Messrs. Clauson, K. C. and Watlacli^ 
for tlie Petitioner. Leave was refused. 

(2) Rukmini K. Chakravarti v. Baldeodas 
Benami (Bengal). Sir G. Lowndes^ K. 0. 
and Mr. W. WaKach appeared for the Feti- 
tioner. I^eave was refused. 

(3) Mt.^Bibi Amina v. Md. Mum (Balu- 
chistan). Mr. A. Majid ap|Xiared for the Peti- 
tioner. Leave was refused. 


May -Jl St.-Two Boards w^ere again consti- 
tuted for the hearing of Indian Api>eals. 

In the ('onncil Chamber, Lords Sumner 
and Blanksburgh, Sir John Edue. Mr. 
Ameer Ali and Lord Salvesen concluded the 
hearing of arguments ii^ Main Prasad v. 
Nayeshnr Sahai and took time to consider the 
advice that they wilt tender to His Majesty. 


May ‘21st and 22nd.— The same l5oard but 
without IjORd Blanksbuhgh heard and decid- 
ed an api>eal from Bombay, Bui Monghibai v, 
Pragji Dayal. In this litigation the Besyion- 
dent sought to establish the Will of Vassanji 
Madhavji, a wealthy inhabitant of Bombay. 
1'he Api)ellant who was the widpw of the 
testator entered caveats on behalf of herself 
am) her infant sons, who had been practically 
tlisinheriled. Botli Courts in Bombay found 
in favour of the Will and leave to apiieal was 
given under sec. 109 (c) of the Code of Civil 
IVcwdure. Tltc Privy Council were of opi- 
nion that there was no sufficient reason for 
disturbing the concurrent findings of the low^er 
Courts and the appeal wa.s dismissed. 

Mr. L. DeGruyther, K. C., Sir Geo. 
Lowndes^, K. C. and Mr, Douglas McNair for 
tlio Appellants. * 

Messrs. Fgirfax Lmmoore, K, C. and E- 
B. Raikes for the Respondent. 


May 8th, 11th, 22nd and 25th.— In the 
Board Room, LoRDrf Atkinson, Shaw and 
Darling concluded tl#e hearing of Maung By a 
V. Maung Kyi Nyo, an appeal from Low^er 
Burma. The hearing of tjiis case had been 
adjourned owing fo the heaying of Canadian 
Appeals. The question at issue relates to a 
claim for compensation for damage done to 
crops by the blocking of a canal. Judgment 
was reserved. 

Hon. Geoffrey Lawrence^ K. G.‘ and Mr, 
Besley for the Appellants. * 
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Messrs, llanncij^ K, 6’, and Leach for tlie 
-.Respondents. 


On May ‘2*2n(l judgment was delivered in 
Sura Lakshmiah Chetty v. Kifthandmiamo 
Pillai. The ap|:K?al ^^as allowed. 


May 22nd and 20th. — IjORd Sumner, Sir J. 
Edge and Ameer Ali heard the appeal of 
Burn d Co. v. The Thakur of Morvi. 

The Jiespondent had ordered nietre gaiij^e 
wagons for the Morvi Railway. There was de- 
lay by the Appellahts in delivery and delay by 
the Res^)ondent in ])aynierit. Tlie Appellants 
.eventually cancelled the contract and the Res- 
pondent sued for damages for breach. Ques- 
tions arose as to whether time was of t)it‘ 
essence of the contract, whether the Appellants 
had given a reasonable notice hefo^’o cancella- 
tion and as to the measure of dumagos. .liidg- 
ment was reserved. , 

Messrs. Dunne, K. C. and Sir Hohert Aska 
for the Appellants. 

Sir Geo. Lowndes, K. C. and Mr. T. d. 
O'Connor for the Res])ondent. 

a. D. M. 


€oi:r»]>onbcnce. 

AMENDMENT OF LAW NEEDED FOR 
TAXING VEHICLES NOT DRAWN 
BY ANIMALS BY LOCAL BODIES 
IN MOFFUSIL, ' 

To 

The Editor, “ (.Calcutta, Weekly Notes.” 

In sub-secs. {1) and {2) of sec 6 of the Bengal 
Municipal Act (111, B. C , of 1884) wherfe ” carn- 
age and carts'^ have respectively been defined, 
the expression' “ ordinarily drawn bytanimals ’ 
occurs. This strange qualification, which oc- 
curred in the old Calcutta Municipal Act of 1870, 
excludes inot(jr cars, motor cycles, inotor lorries, 
cycles, tricycles, jin rickshaws, which are not 
liable to any taxation or regiistratiun at the 
hands of the Moffusil Municipalities, District ' 
Boards, Local Boards, Ui;)ion Boards, etc. Is 
it not an irony of fate that while a bullock cart 
cannot escape the clu^hes of tax-gathering 
bodies like the Municipalities and District 
Boards, motor cars^, motor lorries and motor 
cycles, which generally clamaye the roads heavily 
are t honourably exempt from the payment of 
.taxes or registration fees ? Sometime ago the 
Municipality of Krishnagar (Nadia) used to re- 
alise taxes from niotor cars running between 
Krishnagar (3ity Railway Station and Swarup- 
gimj (Nawadwip). Bui the point has been set 
H rest by a recent desssision of the Hon*ble High 


Court that motor cars are nofc liable to taxa- 
^tion under the Bengal Municipal Act 111 of 1884. 

ft is needless to point out that for want of 
proper provisions in che statute-book the Mc'ffusil 
Municipalities and local bodies have l.een de- 
privqjl of the just right of realising taxes or re- 
gistration fees for vehieles o,f these descriptions, 
which 'were not contemplated bv the legislature 
ih thtfso Slays. ^ 

The definitioiis of carriage’ "end cart given in 
sec. of the Calcutta Municipal Act, 1923 
(Bengal Act III of 1923 as modified by Bengal 
Act Al of 1923) are 'naturally quite up-Uo date.' 
Sub-sec. (i.y) of sec 3 of that Act runs thus: — 
“ Carriage means any wheeled vehjcle with 
springs or oth^ appliances Acting as springs, 
which is ordinarily used tor, ihc conveyance of 
human beings; and iu^ludeL ' a jin-rickshaw, but 
does not include a bicycle and U tricyrfe (other 
than a motor bicycle? or motor tricycle) or e- 
perambulator, or other form of vehicle designed for 
the conveyance of small children.” 

8ub-sec. (?0 of sec. 3 of the said Act runs 
thus : — 

“Cart means any cart, hackery or wheeled 
vehicle 'With or without .springs which is not a 
carriage as defined in this section and includes a 
hand-cart.” 

Sec. 165, of that Act provides for the taxation 
of carriages and animals at rates specified in 
Schedule VHI of the Act, while section 183 pro- 
vides for the registration ijnd numbering of carts 
at rates of registration fees mentioned in section 
184. ^ 

The corresponding sections and schedules of the 
Bengal Municipal Act are respectively sec. 131, 
lifth Schedule, sec. 142 and sec. 143 These sec- 
tions as well as sub-secs, (i) and (2) of sec. 6 
and several other sections ought to be amended 
on the lines of the ej^ove-cited sections and 
secs. 166, 168, •:69, 170, 171, 172, 186 and 

187 of the Calcutta Act. 

Provision should also be made in similar 
ether Acts for the realisation of taxes and regis- 
tratfon fees for motor vthjcles by local bodies. 

The attention and co-operation of the Municipal 
Corporations and otheiv self-governing bodies are 
essential in the matter of securing these amend 
ments, which, 'if made, will provide qood sources of 
income to them. 

S. P. Ghosh, 

' P leader, Fa^idijur. 
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^Proposed drastic powers of Police search in^ 
England. ^ 

We notice*tliat the Criminal Justice Bill 
- which was referred to a Standing Committee 
by the House (,’ommons contains a provi- 
sion which proposes to cmpo^^'e^ a Magistrate 
to issue a search warrant auiborifeing any 
policemd-n or other i-)ersou to »)rcibly enter 
and search any place or person in, a manner 
which seems to be more drastic than the 
powers conferred on the police by the Itovvlatt 
Act, now defunct, l?ut recently revived by the 
Bengal Ordinance so far as this .Presidency is 
' concerned. The Bill we refer to, however, 'tops 
short here and does not seek to confer powers 
of arrest or detention or internment. This is 
so, evidently because with I’egard to arrests or 
detention without triaj, His Majesty’s Judges 
in England possess powtrs of isspin^ wiits of 
habeas corpus which cannot bo taken away 
except by a susiiension of the Habeas Corpus 
Act. This has nevef#been dSne in tim^s of 
jieace. All the same^it seems that the bureau- 
cratic rule in India is •jiroinoting also bureau- 
cratic tendencies in the executive in England. 
Evidently such legislation is betng resorted to 
a$ a precaution against the spregd of com- 
munist propaganda in England. We repro-, 
dnee below cl. 30 of the Bill. 

(1) If a justice is satisfied by infornii^,tion on 
oath that there is reasonable ground for suspect- 
ing tjiat an indi^able offence has been or is 
about to be committed, he may issue a search 
warrant authorising any tonstable or other per- 
son named in tfle warrant at any time or times 
to enter, if need be by force, any place named in 
the warrant, bointf ^ place which in the opinion 
of the justice •oufnit* having regard to the facts 
disclosed in the formation, to be searched as 
being connected with the suspected cffence cr 


othmmr^ and to search the place and any per- 
sons found therein, and to seize any articles of 
whatsoever nature (including documents) which 
he may find on the place or in the possession of 
any such persons, being erfcher articles in rela- 
tion to oi in connection with v;hich he has 
reasonable ground for susiiccting that an indict- 
able offence has been comiuitted, or is being, 
or about to be committed, or articles which aro 
evidence of an indictable offence having been, or 
being, or being about t(» be committed ; 

Provided* that a petson wlio is a female shall 
not be searched in pursuance of this sub-sec- 
tion except by a female. 

> 

The follwiiig extract from the Lair Times 
will sliovv liow far the above clause has been 
modified in (‘.ommittee. The substitution of 
an iiispeetor of police in place of a- constable 
has heeri made because it was suggested by 
some that the law in India in this respect was 
more reasonable. But the provision as has 
no^ been amended in committee is dnistic 
enoiigli and it is no wonder that our contem- 
porary enters a protest against it - 

At the;j outset the He 'me Secretary moved to 
leave out the 'words “ or otherwise,*' italicised 
above, thus confining the search to “any place. 

... connected with the suspected offence*’ 
and indicated his willingness also to restrict 
the rjgM of application for a warrant to a 
police officer not under rank of inspector and 
to limit,, the power of search to the place, ex- 
eluding persons found therein, and as amendeiJ 
the clause was carried by twenty-one votes to 
nine. In its present form the clause is a distinct 
improvement upon the original draft, but it 
still gives a blank cheque to the authorities to 
issue a search warrant in all those cases on sus- 
picion that such an ^offence has been or is about 
to be committed Until the present proposals 
were put forward, Parliament has always speci- 
fied in particular statutes the particular offences 
for which the machinery of the search warrant 
is to be applicable, although at common law a 
justice could issue such a waVrant in respect of 
stolen goods within his jurisdiction. Sir William 
Joynson-Hicks stated that there are some thirty- 
six Acts of Parliament already where there are* 
these powers to issue searcR warrants There 
are, in fact, nearly fifty, but we believ^ w^e are 
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correct in sayjng that witli two exceptions — the 
Official Secrets. Act 1911 and the Firearms Act 
1900— excluding, of coarse, war regulations— all 
the powers of granting search warrants are con- 
fined to cases where an offence has been com- 
mitted or is suspected to have been committed. 
In the Acts of 19U and 1920 the power was 
given where an offence has been or is about 
to be committed, and “ has been, is being, or 
is about to be committed. ' It may be that the 
wide powers now sought in the Bill sste required 
for other than these two offences, but they 
should be specifically asked for and specifically 
granted. But the question is not a party one 
and must be approached quite apart frem politi- 
cal controversy. 


Prosecution for offence against public Justice. 

A correspondent draws our attention to the 
question whether it is competent for an Appel- 
late Court to direct the subordinate Court to 
make a complaint under sec. 476, Cr. P. C., 
when it has already refused to make one. 
The amendment made by Act XVllI of 19‘2'i 
has made a great change in the procedure to 
be followed by tlie Courts in res|)ect of prose- 
cutions for certain oftences against public 
justice. Formerly under sec. 195 either tlie 
sanction or the complaint of the public ser- 
vant or C’ourt concerned or su^ierior officer of 
such public servant or the (^ourt exercising 
'Appellate authority over such Court was 
necessary as a condition precedent to the ini- 
tiation of proceedings and when in cases men- 
tioned in sec. 195 any Court thought it proj^r 
to move on its own initiative it might in its 
discretion hold a preliminary emjuiry Ind send 
the case for enquiry or trial ito a Magistrate. In 
respect of orders under sec. 476 the Appellate 
Courts had no power to interfere. Now the 
legislature has made it imperative that in 
cases coming w\thin the purview of l)oth secs. 
195 and 476 a complaint is necessar^ to en- 
able the Magistrate to take seisin^ of the case 
and in cases dealt with under sec. 476 the Ap- 
pellate Court has been empowered to make a 
complaint w’hen the subordinate Court has 
not at all considered the desirability or other- 
wise of taking action under the section and 
has neither made a com|34aint nor rejected an 
application for the making of such complaint 
^sec. 476 A) and in c<iseB where the subordinate 
Court has made a .complaint or refused to make 
one fhe Aiipellate Court has been authorised to 
** direct the withdrawal of the complaint or 
• itself make the complaint which the subordi- 
nate Court might \iave made.’^ 
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We have not got the facts of the case re- 
ferred to by our correspondent before us but 
^generally gpeaking the policy 'of the law seems 
to be that whenever actiipn is to be taken it is to 
be taken on the complaint of the Court which 
hold^ that it is expedient in the interests of 
justice that such action should be taken The 
.qntirq responsibility is cast on ' the Court in 
whose *^judgmeist the facts of rth'e case in ques- 
tion do or do not attract the opera.tion of 
sec. 476^ and in each case the Apj^ell^te Court 
has the jxiwer to set the subordinate Court 
right if It has gone wrong,' in one gase by 
directing* the withdrawjjil of flie complaint as 
it must necessarily be an^ in the other by 
making a complaint. cTh^'pliyn meorning of 
the words of the section seems to be that in 
the latter case the Appellate Court must itself* 
make the cofnplaint and there io no reason 
why it slionld not. .For all that is necessary, 
to be done is that a complaint should be drawn 
up in writing and forwarded To a Magistrate 
for beitigi dealt with accofding to law. 

If' 

The concatenation of wwds used, “ may 
direct the Withdrawal of the complaint ” or 
“ itself make the complaint,’’ makes the conclu- 
sion irresistible that the ^Appellate Court is 
to make the complaint itself when occasion 
arises. There may be no harm in directing 
the subordinate Court to make a complaint 
but a consideration like this is of no avail in 
interpreting the statute. The words actually 
used must be given effect to and it is abso- 
lutely immaterial cwlfether this or that 
was the iifcention of the legislature. The 
Court is not to be guided by what the 
legislature intended to |jcpress but by what 
lias Actually been expreWd by the ^vords used 
no matter whether the^y have faithfully ex- 
pressed that intention or not. The province 
of the J udge does not go beyond this and there- 
fore it is that Courts have to and are bound to 
become techftical in administering the law. 

t 

LEGAL EFFECTS OF INJTUBY BY 
‘ SHOCK. 

By a. P. Pandey, M.So.. LL.B.* 

However thtf blessing of th^twentieth cen- 
tury was to give the go-by to tne above rule of 
law and extend the legal remedy to the griev- 
ances of the recipients of m^nt^ shock. The 
Plaintiff in the case of Dulieti v. White A ‘Sotu, 
(1901) 2 K. B. 669, daimed damages ill- 
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ness and premature delivery of an idiot cljild 
brought about by nervous shock , occasioned by 
the negligence of the Defendant’s servant in 
driving a pair horse-vjin into the house of the 
Plaintiff. The Defendant, in ‘his .answer, 
raj^ed Ihe plea, of delhiurrer that the^statement 
of claiux^dpes not disclose any cause, of action. 
In other Miords^ the chief issue in' the case 
was whether '•mental shock, per se, unaccom- 
panied by any’ actual physical* impact can entitle 
•llie Pfciintiff to a I’elief fof damages*/ Thereii|>on 
Kennedy, J., says : “ The fear is proved to 
Jia\#inatura% and directly produced physical 
effects, so that the fll-resufts, of the negligence 
which caused 1?Ke fear are as measureabJe in 
daintfges as*the same results would be if tli^ 
arose from an actual’ impact, why should not 
an action for damages lie just Its well as it lies 
where llie^e has been an actual impact.” 
Happily, the learned Judge did not surrender 
his judgment, to the Privy Council decision and 
to the considerations governing the* same and 
held that the physical injuries consequence 
of the'mental shock and the breach of duty on 
the part of the Defendant are cofinected with 
each other by an uninterrupted and continuous 
sequence. It does^ot need any elaboration to 
show that there is a continuous cliain of 
causation between the’ physical injuries and the 
tori. The wrongful act causes mental sliock 
whiclr in its turn produces physical injuries. 
But for the accident, there would have been 
no physical injuries. 

But the rule thus laid^ down bv the above 
<Iecision was subject to one ISnitation. To 
quote again the words of Kennedy. J., “ There 
is, I am inclined to think, onejimitation. The 
shock where it opei^s through the mind, 
must be a shock which arises from a reason- 
able fear of immediate personal injury to one- 
self. A has, I conceive, no legal duty, not to 
shock B’s nerves by the exhibition of negli- 
gence towards C, or towards th?i property of 
B or C.” The qhalification suffers from an 
obvious fallacy ; it may be respectfully submitt- 
ed, what difference does it make if thfe men- 
tal shock is the result of fear of harm to one’s 
dear ‘and close relation? How does it affect 
the position of the tortJeaser?* 

Naturally, tjlbrefore, the qualification ban 
been eliminatea in the latest case of Ham* 
brook V. Stokes ^fos,, [’19261 1 K. B. 141. 
The .case is * so interesting that a short 
synopsis of the facts may be given with ample 
jusification. 


One morning, the Defendant’s servant lelt ' 
a motor-lorry on the top of a steep street^ffP'* 
attended, with the engine running, and , 
omitted to take proper precautions to prevent 
it from running. Mrs. Hambrook had escort- ‘ 
ed her children, two boys and a girl, named 
Mabel, aged 10, to a place on the street where ,, 
they w*ere joined by other children on their 
way to school. They had hardlv proceeded a 
short distance when the derelict lorry thunder- 
ing down the street dashed into the children, i 
inflicting serious injuries to Mabel. After in- 
juring the child, it shot round a corner and 
was pulJed up by running into a house’ within 
twenty-feet of Mrs. Hambrook, who received a 
mental shock caused by fear of injury to her 
children. Complications followed the nervous 
shock, as a result of which Mrs. Hambrook 
died. Uhe action was brought by the husband 
for damages for the death of his wife causeil 
by |>hysical injuries resulting from nervous 
shock produced by apprehension of injury to 
her children. Jteferring to the limitation im- 
posed by Kennedy, J., Bankes, L, J., observes 
at p. 151 : *‘ Take a case in point as a test. 
Assimie two mothers crossing lliis street at the 
same lime when this lorrv comes thundering 
down, each holding a small chikf bv the hand. 
One mother is courageous and devoted to the 
ctild. She is terrified, but thinks only of the 
damage to the child, and not at all about her- 
self. The other woman is timid and lacking 
in the motherly instinct. She is also terrified 
but thinks of damage to herself and not at all 
about the child. The health of both mothers 
is severely affected by the mental shock occa- 
sioned by the fright. Can any real distinction 
be drawn between the two ^ases? Will the 
law recognise a. cause of action in the case of 
the less deserving mother, and none in tlie 
case. of the* more deserving one? Does the 
law say that the Defendant ought reasonably 
to have anticipated the non-natural feeling of 
the timid mother and not the natiinfl “ feel- 
ing of the couragtKffis mother? I think not.” 
Their • Lordships ontered judgment for the 
Plaintiff. 

The above case is there/ore now an autho- 
rity for the propoffition that ilie recipient^of a 
mental shock caused by apprehension of in- 
jury to a relation is entitled to damages if his 
health is affected adversely Jiy such fright. * 

But suppose the mental shock is not followed 
by any illness or physical damages, ’can ^hen an 
action lie for damages? * Sir Frederick Pollock 
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answers this question in the negative in his 
.nrretftise on torts. The learned author is of the 
? opinion that fear alone falls short of actual 
. damages not because it is a remote and un- 
* likely consequence but ])ecauBe it can be prov- 
ed and measured only by physical effects. 

* The world is progressing fast and there 
‘seems no end of scientific researches. ‘One in- 
clines to look forward to the day when the 
medical science will he able to detect the ilb 
, results of fright or mental shocik and the 
degree of pernicious effect it leaves behind on 
one’s constitution. Then mental shock, per 
so, avHI be successfully made a ground of ac- 
tion for damages. This would be the finish- 
ing stage of the development of the branch of 
law under discussion. 

(Concluded.) 


€otxtsfoni^tnu. 

CHIMINAL PKOCfiDURE COfiE, 

SEO 470. 

To 

The Editok, •* Calcutta Weekly Notes.’' 

Sib, 

I request the fav )ur of your kindly publish- 
inpf the following in your much esteemed journal 

Where application under see 476, Cr. P. 0., is 
made before a rauusif for taking action under 
the section and the munsif after a prelimin«M*y 
enquiry rejects the application and an appeal is 
made to the District Judge under sfjc. 476B, 
('r. P. C., can the learned Judge instead of com- 
plaining himself under sec. 476 B direct the lower 
Court to file a complamt? in a r(jcent dise, Cri- 
ininal Revision No ^^68 of 1J)25, such a complaint 
was filed under orders of the District Judge 
and the accused was convicted On appeal the 
conviction was upheld by the learned Sessions 
Judge. Against this order of the Sessions Judge 
an application fob reyision was made before the 
High Court which alwo held that the conviction 
was properly had. 

In the above case ihcir T^ord ships did not think 
it necessary to go so far as to hold thtft the 
Appellate Court had jurisdiction to direct the 
lower Court file a complaint but held that if 
there had been any defect in the complaint it 
was cured by sec. 537, Or. P C. 

The above view seems ^inconsistent ^^th the 
present law on the point as would appear from 
sec. 476B : “ . . . . ihe superior Court may, 

thereupon, after nolrice to thg parties concerned 
direeji the withdrawal of the complaint or, as the 
case may be, itself make the complaint which 
the subordinate Court might have made under 
w sec. 476, and if it makes such complaint the pro- 
visions of that section shall apply accordingly.’' 

The section is quite clear The Appellate 
^ourt fhay 'direct withdrawal or itself make the 


f 


is noteworthy that sec. 537 has also been 
amended, pl.^(h) of this sectionv which was-- 
(b) of the want of, or any irregularity in, ariy 
sanction required by sec. 195- or any irregularity 
in proceedingr taken undftr section 476’' has no^v 
been deleted cind this change makes it necessary 
io look at the matter from quite a new print 
of vjew. , . 

• Yours t^aly, 

SUDHIE LaL MaJUMDAR, B.L„ 

, ' Hdthhira. 


“TAXING MOTOR- VEHICLES IN THE 
MOEUSSIL. 

To 

The Editor, ‘*‘'CALct'pB\ WkEKLv. Notes ’’ 
i>car Sir, 

J'ermit me to point out that I join with Mr. S. P. 
Ghosh, Pleader, t-Farid pur, in his views about the 
amendment of the existing (rather, the non- exist 
mg) law about the Motor \ehicles. 1 shall only 
reter to a recent instance in which practically in- 
superable difficulties have arisen owing to the i»on- 
<'xistence t>f» any law compelling the taxation or 
legistration o/ Motor vehicles plying within 
Mofussil Municipalities. Of late, big Motbr Lor- 
ries, fully loaded with articles for Messrs. D. 
Waldie &: Co., Hatircool Oil Co , and Piesidency 
Jute Mill have begun to pass through some of 
the streets of Konnagar «( within the area of 
Rishra Konnagar Municipality) Motor Lorries 
eiid not come into existence when these streets 
were made, so that although the.y were strong 
< nough for the passage of men, animals, bullock- 
carts and horse-drawn carriages, they W’ere loo 
weak to bear the weight of heavily loaded Motor 
]..orrieB, constantly plying on them. The result 
has been that those streets have been seriously 
damaged. It is beyoud^'the resources of the Muni- 
cipality to make tho.se streets fit for the said 
motor traffic. The District Magistrate of Hoqghly 
was referred to md he luhl expressed his opinion 
that the Mill-owners wnos^ Motor Ltwries have 
damaged those streets are not bound to pay any- 
thing towards their repair. The position has^ thus 
become hopeless so far as the Municipality is 
concerned. Under ihe existing Bengal Municipal 
Act, the Mumj‘ipalit.y cannot t*ax the Lorry owners 
in any way and has practically no control over 
Nhe motor traffic On the other hand, these 
lorries are seriously injuring the Municipal pro- 
perty without their owners being * liable ^r ^y 
damage. Seeing no way out of this difficulty, 
three of the elected Commissioners of the Muni- 
cipality have resigned and a fourth is Jikfely to 
follow’ suit at ^he next Municipal meeting. 

This will show how an amendiKisnt of the l^w^® 
urgently needed for controlling t!he motor traffic 
within the Municipal area ^ocal bodies in the 

Moffusil. ..f, 

Yours faithfully, • 

flABlSATYA BHATTACHAEYTA. 

* Tledder, Hmcrah. 
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The Rep^'t of the Civil JuUlce Cgmmltteu, i02tli)-25 

rilpORTS (Am Indax.) 

What is Dominion Status? * 

The terms Doiniiiion tlovenimeut ujhI 
Doiiiiiiiou Status are in liv(|ii('nt use uow-a- 
(lavs. We know wlial it moans. But il we 
look for a deliWtjoii^J iind the lennKiiowlieie 
defined. • Such‘^(‘6fi'mi'ies outside i)lie I'nitod 
Kiiigdoiii of^ugland and Scotland, wliieli 
form an integral jairt of the Biitish KiUipire. 
as have a resjionsihle (iovernnionl of tlicir own 
may be said to possess a Dominion Status or 
Dominion Government. Their constitutions 
greatly differ from each other but the one 
thing common amongst them is that m each 
the executive is responsible to the legislature. 
They are praiotically autonomous so tar as 
their internal affairs are concerned. But 
there is another eleniedt an their constitu- 
tion, namely, the relationship That exists 
betw'een a self-govieruiug member of the 
}3ritish Empire and Britain, wljieh 

forms the most ini|)Ortant link between the 
two and is incapable of, any definition. -\t 
the Imperial Conference tliat was held after 
the termination of the Great War. this im- 
perial relationship was sought tq,he defined 
but the Dominion Premiers and delegates re- 
jected the proposal to embody in a written in- 
strument the esnstitution and the relation to 
each other of “ the community of nations fonii- 
ing th(p British Commonwealth of Nations.” 
Any written, cohslitution defining such im- 
[pdrittl relatiodifi^JI would Have surely interfei- 
ed with the antohomy of these self-governing 
raewfcers and their »ecent claims of being in- 
dependent of the ?!olonial office and of free- 
<lom frW International obligations of the 
Imperial! Gtovernment. The relationship l)e- 


tween the Dommion and Imperial Govern- 
ment IS daily drifting towards a mere defen- 
sive and (i^lensive alhaiuv and allegiance to ti 
coiiiinoii so\eieign. 

Tile Stains of the Irish J^Vee State is also 
esseiitially on(‘ of Doininion (lovernmenl 
althou*.'.!! tl^e eojislitniioii I'onnod tlie subject- 
matter o| a treaty. Mr. Lloyd (.ieor;;e when 
speakino as Prime Minister in the IJoiwe ol‘ 
( oirniion^ on the IJth of Deeember .HV21 in 
exposition and explanation of tlu' Aii<^lo-lrish 
Treat) and oi the ahseiiee therefrom of any 
deliiiitioi) of the term “ Dominion Status ’’ 
said .- * 

“ W’liat d()(‘s Dominion Status meanV It 
is dillieiilt and dan^Hn’ons to »ive aMefinition. 
WTien T made a statement, at the request of 
llie Impenal ( 'onferenee, to the House, as to 
what liad passed at our ^atllerin^^ I )winted out 
the an\iel\ of all llie l)oiiiinion delepites not 
to ha\e avy ri^ul delinitions. That is not the 
wav"' of British Constitution. We avoid tlie 
dan^^er of ri‘>iditv and the dan^ei' of limiting 
our eonslitiition hy too many formalities. 
Alanv of lh(‘ Premiers, in the course of that 
conference, delivered notabh* sjieeches, ex- 
plaining ithe im|K)rtaiice Qf not defining too 
jireeiseiv what the relations of the Dominionsi 
w^ere to ourselves. It is .something that has 
never been defined liy an Act of I’arliaiment, 
.Ml we can say is that whatever measure of 
freedom Dominion Status gives to Canada, 
Australia, New Zealand, or South Africa, that 
will he extended to Ireland.” 


Accessory after the fact. 

An accessory after the fact is a person who 
knowing a felony to have been committod by 
another receives, relieves, comforts or assists 
the felon, for examyde, in thJi case of murder 
by assiating the murderer to conceal the, death 
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or to evade the pursuit of justice. Any assist- 
ance givMen to" one known to be a felon in order 
to hinder his being apprehended or tried or i 
"4, suffering the punisiuneut to whicJi he is con- 
demned seems to be suHicient to make a man 
an accessory after the fact. There is a con- 
siderable difference between the English and 
the Indian law on the subject, the latter nut 
making an accessory after the fact punisliablc 
as in English law. The only proN^ikion in the 
Indian Penal Code wdiich deals with offenders 
who may be included in the. category of acces- 
sories after the fact is sec. 201 which lays 
down that whoever knowing or having reason 
to believe that an »ottence has been committed 
causes any evidence of the cornmisidon of that 
offence to disappear with the intention (»t‘ 
screening the offender from legal punishment’^ 
or with that intention gives any information 
respecting the offence which he knows or be- 
lieves to be false shall he fiiinished. 


V^dienever ar) offence, has actiiall> been com- 
mitted any person other than tlie offend(‘.r 
who knowdng or having reason to believe that 
it has been comiiutted and intending to screen 
the offender from legal punishment cau^s any 
evidence of the coinniissiou to disajijiear or 
gives any information respecting the offence', 
which he knows or believes to he false shall he 
punishable under this section. In rejxirted 
cases the question has arisen as to tlie guilt or 
otherwise of a pierson who causes the disap- 
pearance of evidence under flireat or compul- 
sion. In Qnceyx v. Crohfyrdhnxt' 6 W. It 
Cr. 80, the prisoner was present wdien the 
murder took place. He was not aware that 
such an act was to be committed hut he did 
not interfere to prevent the ('ominission of flu* 
crime being apparently too inu(!li frightened to 
do so. He joined ‘the murderers in concealing 
the body being frightened int(^) compliance 
by their threats. It does not appear from ihv. 
report what was the exact nature of tlie 
threat. It is apparent that there was nc' 
oc.casicfh for considering the effect of sec. tH, 
I. P. C., and the learned Judge.s l^och and 
flhumbhoonath Pandit' JJ., held that Ihe 
prisoner was liable to be punished under sec. 
201. I. P. C. • 

• ■ 

fn Emferor w. Autar, 47 All. 306, the 
inasfers of the accused committed murder. 
The accused hirniself was called and was or- 


dered to assist them in removing the corpse. 
He refused and they ran at liim using language 
w'liich meant that they were ^ireatoning to kill 
him or that they were Ibreateniiig to beat’him. 
"J'licreupoTi he submitted and assisted them in 
reniovingf the cbi’pseMVom the house to the 
deceased’s own field when it v^a8 silhsecj^uently 
found/ * 

c 

0 

Their Lordsjiips said that' the position was 
that thef accused had just seen a felloN^ creathre 
done to death quietly and expeditiously and bis 
own death unless he ooniplied|Wdtli his«fnaster’s 
Older w^as not unlikely* follow and while 
what the accused did ,w'ould have been an 
offence under sec. 201” I. P. C.^ if he Rad acted 
without overpowering- compulsion he was em 
titled to th(^, honefit of the doubt whether 
within tile meaning of sec. 91, 1.* P. (!., he was 
not compelled by thieats which rcasoiuibly 
caused liis apprehension of instant death. 
This i!;^ undoubtedly tlip porrect view to take 
of the maty^r. The exis^ce or otherwise of 
the ajqirehinsion of instant death must always 
he a matter of inference having regard to all 
the circumstances of the case. 


THE REPORT OF THE CIVIL JUSTICE 
COMMITTEE, 1924-1925. 

(dontihiird fnnn p. clxxv ) 

X 

Tlie Indian Arhijratu)M Act, 1899, was en- 
acted wilh'ti. \iew to facilitate quick and satis- 
factory settlement of disputes that iniiiht arise 
amongst the uommerdjil classes. So, w^e find 
m Contracts betweeir traders in •commercial 
centres a clause to the effect that all future 
disputes should he referred to some corporate 
body or som^, arbitrators named. It was con- 
sidered inexpedient to extend the enactment 
to muffasir, where inonev-lenders and zemin- 
dars might oust the jurisdiction of the Civil 
Courts by insertion in bonds .and leases of a 
clause that some nominees of them were to 
interpret the documents and to decide all dis- 
putes tliat might arise. So, the Act has been 
restricted in' its operations to the Presidency 
Towns and the Second Sch^ule of the Civil 
Procedure Code was enacted to facilitate arbu 
tration of disputes in the iriuffasil. Tlie Com- 
mittee think that the time lias now’ come 
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for giving effect to tJie ijifcention Of the legia- 
iature that in course of Lime the Second Sche- 
dule was to .be replaced by a comprehensive 
Arbitration Act. Arbitrators in commercial 
centres are very often, hampered in tlieir work 
by rlie„ unwilling party securing iryunction 
oigH declaration^ of nmffiisil (Ajurt, restrain- 
ing them, from doing their work ox by, his 
instituting oa suit in such a* Court* relating to 
the subject-ifiatter of the suit and thereby 
ousting the jurisdiction of the arbitrators. 

* The Committee think \.hat if it 'be ^wssible 
not to prevent by legislation such , suits, the 
jurisdiction W try them should be^ reserved to 
thei; highest Civil Courts' ifi the Presidency 
T'owiis. ^ > 

Tljfe (’omifnittee tliink that the rule in tlje 
^I’ransfer of Property Act that mortgage and 
sale of lands valued below one> hundred rupees 
need not under certain circumstances be effect- 
ed by a registered instrument, has failed to 

j) rotei*t thosv poor people, for whose bene- 
fit the rule was enacted, and ihjit-'tlie ignor- 
ant and the poor find it very Mi^ult to lirinu 
the necessary evidence of posse^ision to (Vmrt. 
They tliink therefore that tb'i> exemption 
should be removed. They would allow how- 
I'ver the imregis^red instrument to be used 
in evidence in suits to enforce sjiccific perfor- 
niancje of the contract. Tliey reconiiueiul 
tliat the rule requiring attesting witnesses to 
a mortgage-bond to see execnilion of the deed 
before attestation mav be modified so as to 
bring it on the same line as in the case ot 
Wills, where admission of execution by the 
testa toi- is considered sufiicicub- I'or witnesses 

k) attest. 

It is considered desirable, that registration 
should he made con\7>nlsory in all contiacts of 
partnership where the ])rinei})al sum exceeds 
its. 500, and tlia’t non-registration should 
debar a partner from suing for accounts, 
bill will not interfere with the rights 
of third persons. An exception is pro- 
|)Osed to be made in the case' of a. partner- 
ship confined to members of a joint family. 

The very ’limited right of a Hindu female 
heir and the uncertainty of the T>erson who 
will be tbe reversionary heir at the time of 
her death, have been, responsible for inade- 
quate price cl properties sold by her and for 
a large mass of intricate litigation, some of 
which are insti4u£ed several decades after the 
sales. The ^ Committee propose to restrict 
the right of suit to a period of 12 years from 


the date of the alionatioii und that the re- 
versioner then alive should be considered as 
the representative of the |>erson to wlioin 
estate may ultimately revert, 't hey suggest - 
that tor tlic purpose of saving limitation of a 
debt, jiaymeiits of interest should not be re- 
cognised unless endorsed in w’riting by the 
debtor, hk is the rule in the ease of pan 
paymeuts ot principal, and that for summary 
suits under Art. li of the Ijimitation Act in 
the High (Courts to recover li(|uidated damages, 
the period of limitation should be increased 
from 0 months to li years. Tlie f)erkxl ol 
limitation is projxised to be reduced from ii 
years to one year iii suits to have forgery de- 
clared, *a fraudulent de(U*ee set aside, suits for 
relief on the ground of mistake, suits under 
Art. 47, by a person bound by an order under 
sec. 145, (haminal ITocedure (’(xle, and in 
certain classes of^ suits for specific perfor- 
mance of a contract. The jicnod of limita- 
tion is proposed to be j'educed from Ti years to 

\ears, in suits for maintenance by a Hindu 
under Art. )‘J8, when the rate of mainten- 
ance is li.\ed. The Committee have not (*oii- 
sidered whether the periods of one year’s 
Inniiation in pre-om])tion suits and of si\ 
ears’ for suits for which no period of limita- 
tion is prescribed, are tix) long or not it may 
also be worth wdule foi’ the legislators to con- 
if compulsory de])ORit bv ChiinI ill's should 
be enforced in p!*e-em])tion suits and some 
classes of suits for specific ricrformance. 

Oiip of the profxisals of ih(‘ ('oinmittce is 
that the ('cfliris should be euipowTred 1)V 
statute to disallow' contracts of a champertous 
nature, and to give relief to the financier by 
giving liim a refund of tlie money advanced 
with reasonable prfififc instead of allowing him 
a sliaye of the estate, to adow costs to tlu^ 
successful defendant on a special sc^rle and to 
require plaintiff, w’hen he is a man with- 
out inea-iis. to givi* security for all costs likely 
to be incurred bv the defendant. 

Insolvency proceedings have afforejed in this 
country, a very convenient matjhinerv for de- 
frauding creditors, ^tlioiigli in England the 
Bankruptcy Court is a real terror to dishonest 
debtors. Tlie Committee think that this 
abuse is not diieiso much to the defects in the 
law as to the laxity of the Courts and the 
absence of proper administrative machinery 
for enforcing rules wliich are not onlv reason- 
able hut are sometime® very hard on the 
debtors. 

I9S 



ilCVl 


THE CALCUTTA WEEKLY NOTES 


fVoi.. XXIX. 


The laxity wlxch prevails in Courts in the 
grant of temporary injunctions, orders for stay 
* 4 Jt^execution proceedings and proceedings in 
suits and of attachment before judgment is 
oonsidered by the Committee a fruitful source of 
delay and of injustice, and an “ open invita- 
tion to blackmail.” Kx fnirtc grant of such 
prayers is condemned in severe terms, and the 
prevalence of the lax pi’actice is attributed to 
“ inexperieiu-e and weakness on the Duid. of 
otiiicers.” 

It is suggested that the existing Codes should 
be I’evised jierioclieally. Since the passing of 
the Indian Contract Act, it has been recog- 
nised hy eminent jurists as an “ aborthe at- 
tt\mpt at codification.” This enactment 
should in the opinion of the Committee be 
recast. I’nless tliere he a pennanent estab- 
lisluiient of Judicial (Officers and Administra- 
tive Otlicers in each of llie l^hoviucial J’ouncih 
and the Supreine ( ouncil, it will not lie ixissi- 
ble to mainfain tlie Codes as a li\e machinery, 
ft is to the interest of the |)ul)lic that minor 
cltanges in enactments, A\hen not accompani- 
ed by a markeii change in policy, slioidd not 
he made dependant on changes in political 
leadership and should never bo the subject- 
matter oi an electoral firograninie. 

Jn ea.ses keenly contested, the Rucoessful 
])arty can only recover a very small ]X)rtion 
of the expenses iucuiTed ])v him. The Com- 
mittee suggest that measmoR should be devis- 
ed to ensure that the costs allowed represent 
a])])roximately tlie costs loasonably in(inrred. 
and for that purjxise th(*y propose a varying 
scale of ])leaders’ fees according to the nature 
of file contesf and a system of taxation of 
costs analogous to what obtains in the Calcutta 
High (/ourt. The low scale of fees for j>leaders 
in (M)ntested siiifs, e^specially in suitscrelat- 
ing to immoveable property, has been' 
ri'sponsible for several ahns^'s, which, both in 
the interest of the legal profession and of the 
litigant public, deserve to be speedily remedied, 
But, imK'li caution is i-equired in moving on 
this line, Tn the town of l C alcutta, where 
costs are usually excessive debtors and mort- 
gagors are sometimes compelled to pay some 
^ money in addition to 4;he sura due, to save 
•‘themselves from the' liability for costs of a 
law sifit. Tt is the consideration of costs of 
a litigation, which makes tenants pay ahwahs 
(jr illegal enhancement to landlords . debtors 
and tenants pay their dues in whole or in 
part, without, written acknowledgment, and 


throw themselves at the mercy of the other 
party. Moreover, it is doubtful whether the 
State will be, able to bear the expenses of the 
machinery for carrying oij the task of taxa- 
tion, honestly and independently. In tins 
connection it^may be suggested that some pio- 
vision of Jaw should be 'enacted empowerj^ug 
jjers/ms |q dejwsit in C'ourt the sum <due to a 
creditor oiT a bond or on a jftOinfssory note. 

If a creditor be unwilling to accept j>ayment 
witli the view thaft a large amount ol interest ^ 
on the loctu would accumulate, the debtor is 
put to much ilifficully in proving tender. 

The absence of a clear rule of cprocedm^ lor 
realisation from a Tlefanftiiig jiarty the tees 
-.aiu'tioned to a t-ommiss^mcr* C^ho has carried 
o^it a local investigation, the exp^'iises ivllow- 
cd to a witness and iloficit court-fee on a 
])laml or a ])efition, lias led to, conflicting 
iiilings. No suggestion has l)een made by 
the Coinmittee for removing these defects. 

'riie main tecommendations of the Com- 
mittee and «ome of their ovnissions have been 
outlined in bdef. The Committee evidently 
displayed conspicuous ability in appre- 
ciating the *' several defects of tlie pre- 
sent systeui, in drawing broad and general 
conclusions from the largennass of statistics 
supplied to them, in taking a comprehensive 
\i<‘w of tlie different phases of the innumer- 
able (piestions placed bofoie them and in gene- 
r:illy aiTi\ing at the projier solution. The 
\aliie of the work nue:t not be judged from 
any error or omission but from what has 
been (lone. The lahoiiY tlmt was thrown unoii 
the members Uos hercidean. the time which 
rh('v took to linish their wwk w^as sliort. the 
problems they had to deal ^with were infinitely 
varied,*' (ximplex and s(?nAetimes bewildering 
to a degree, the opinions that they received 
were conflicting and strongly pronounced on 
either side and ,ihe tenacity wdth which con- 
servative judicial officers and legal practi-^ 
lioners cling tb tlie existing system must 
hkve occasionally been trying if not irritat- 
ing. Judging from the stand-poipt of styte. 
ihe repoti- is admirable. The chapter on 
Champerty and those dealinj? with . 
deserve special notice. Every sti^dent'bf law, 
and every lawyer will «find the labour devot- 
(‘d to reading those chapters well*^ecompensed. 

•• 8 . 8 .^' 

(To be continued,) 
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The Late 

SJK SUHENDLANATll li^VM^’HJEA. 

Sir Surendranatli Eanerjoa is dead, Eut 
the inspiration of his publk; nttfrances, the 
example of his life-work will live for ever to 
guide the future generations of India iii the 
path olfdiily to their motherland and fellow 
beiugs. Like Karnmohan Koy and Iswar 
Chandra Vidyasagar he was one of the makers 
of modern India. Each one of this immortal 
trio drew much enlightenment, culture and 
inspiration from what is best in modern civi- 
lization, blended them ^with what was best in 
our own and dedicated their h^es lo uplift 
their motherland to the high pedestal that she 
once occupied in the^ncient world. Hir Kuren- 
dranath’s life is so <irowded with events that it 
is impossible to 'give even a brief resume of it 
in our columns. In the recently published 
reminiscences of his life whick has been styled 
by his publishers “ A Nation In Making,” he 
has said very little about himself. It would 
take volumes to give an account of this 
nation-build^ who made the political eman- 
cipation of his people the sole mission of his 
life. No man in^ India has worked so hard 
and worked so long and so selflesslv and cease^ 
lessly for the accomplishment of his ideals. 
On one side d? his death-bed lay the plain 
silver ‘watch wlych was the constant com- 
p^ion of hi^ lile-time and which had helped 
him* to regulate every minute of bis day’s work 
including the taking of periodic rest, relaxa- 


tion, recreation and meals for renovating him 
for further work all through his long and eveiu- 
ful career. His public ciireer is too well-kuovv u 
to require recapitulation. Like Mazzini his 
dream from early life was to see India united 
by a common bond of nationalism. But as a 
keen student of English history and constitu- 
tion he preferred the j)ath of reformation to 
revolution. He, •honestly believed that if 
India made an united demand for Self-Gov- 
ernment on Dominion linos, England would 
never he able to refuse the demand. He be- 
gan his political career by |)r<)moting a unity 
movement all over India and the Indian 
National Goiigress furnislied him with a con- 
geni^il platform for jKipulai'izing his political 
ideals. Jlis unity movement had to undergo 
the severest tost during the Partition of Ben- 
gal and testified to the triumph of his lead 
and guidance afi^' jirolonged trial and scveie 
onleals lasting over seven long years. 
Prom 1905 and lOJii he brought about 
such mnity^ in Bengal that the Parti- 
tion, which was repeatedly declared by 
the Executive in India and England alike 
to be a ” settled fact,” was unsettled. Tlie 
Eeforms of 1919 were largely the fruits of his 
life-long lakiurs. He used ^to regard it as a 
half-w«i,y house and he Sully believed that the 
day we (Xiuld do away with dissensions amongst 
ourselves We shall he masters in our own 
house. 

He has been much abused for liaving accept- 
ed the Ministry. But he was in honour bound 
to work out the B^forms, which he had accept- 
ed al a provisional* measure after prolonged 
negotiations. As a minister he made the Dis- 
trict Boards and Municipalities autonomous , 
bodies in Bengat. He gav§ the Calcutta Cor- 
poration a democratic constitution. He fought 
hard to do away with communal representa- 
tion. He liad his way in appointiner an India^i 
for the first time as the Cliairman of the Cal- 
cutta Corporation against stubborn official 
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opposition. In .the face of like opposition 
lie gave a number of appointments in 
the medical department, whicJi was formerly 
"thS* preserve ol the I. M. S. recruited from 
Knglarid, to well-qualified Indian medical men, 
and that proved to be as unqualified a suc- 
cess as the former. No body can lay 
charge against him of having jobbed 
any appointment in his gift. ^ During 
tlie Chand[)ur cooly exodus, he went 
out of his way to help the poor sufferers, 
such relief did not fall within the 
scope of his department. During the North 
Bengal flood he trollied all over the worst affect- 
ed parts in the burning sun in indifferent 
health, which likewise was no concern of 
the department in liis cliarge, and went 
back to Darjeeling with high fever and 
broncho-pneumonia. After alighting from train 
in such a state of heajtli, he attended a 
Select Committee meeting on the Calcutta, 
Municipal Bill and that prostrated him ahd 
shattered liis health for good. He was all 
this time the victim of misinformed misrepre- 
sentation but he never complained. Work and 
duty in life was his religion. He used to say, 
even before his closing days, that he knew oi 
none higher. In his re^tiremeiit when his 
health had broken down, it was liis strength of 
mind and buoyant spirit that kept him up. 
His mind, intellect and* memory were as keeb 
as ever. Though his liody ' had failed, his 
spirit and faith in the future were never want- 
ing. He often used to say that he wo^ld like 
to live another ten years,* not tolling to life, 
but to see the consummation of his life-work ; 
to see India united once again and see her 
firmly established in the path of Self-Govern- 
ment. He often repeated to the visitors that 
if we closed in oar ranks no earthly ^ power 
could resist our just demands and he could not 
comprehend what good would come out of 
creating bad blood amongst ourselves and 
between us and England. He was, however, 
a robust optimist and believed that the pre- 
sent dissension and divisiop amongst us was 
but a passing phase of our national lif® ar^d 
that our people would sooii be convinced that 
united we would rise, and divided we would fall. 

The closing chapter of bist life when it 
comes^ to be written will reveal all that was 
sublime and beautiful in a man. All through 
life he has been a people’s man. Be it in the 
Bengalee Office or ip the Minister’s Chamber 
in the Secretariat, be it in the days of dire 


adversity or of later prosperity, the highest or 
the lowest, the richest or the i)Oorest were 
equally welcpme to him. ‘w’ould never 
turn away a man who had a grievance, or a man 
who had suffered » for Giis country. Leakat 
Hussaip, for instance, who. knows neither 
English nor Bengalee, and ha« during the^ast 
twp decva^les led procession of iiid given 
expressioirto his® thoughts anefc^deas in Crdu 
winch the boys only irnperteofcly understood 
and wlio^ .since the days of pjtf'tition» 
has been 'more than half a dozen times im- 
prisoned or bound down for political offfnees, 
who has led a life of waijt and * poverty and 
lived on precarioiis ' voluntafy » gifts, occupied 
always a soft (Corner infSurfjndri^nath's# heart 
{uid lie lias assigned him a place of honour in , 
his reminiscences. Burendranath’s attire and 
habits often brought on him the ridicule of his 
old bearer wiio predeceased him and he used to 
(‘iijoy a hearty laugh over his ideas of pro- 
priety and impropriety. He used to crack 
jokes at Ifim or make fiin'bf him when he 
wanted sonie^* diversion after hours Of hard 
work and he never got reconciled to the loss 
of this devoted companion of his. With all his 
furid of fim and frolic he would, however, 
brook no disturbance from ^ven the best of his 
friends or nearest or dearest of his relatives 
when he was at work. But when he wanted 
relaxation he would be jovile like a child and 
few men had keener sense of humour and 
could laugh more heartily He never bore any- 
body any malice. 

ropularity and fameicarfie to him unsolicited 
because he deV^ted all his energy, talent, com- 
mand over language, power of expression and 
the rare qualitiesmf head^nd heart with which 
God had endowed him uf the service of his 
country and jieople. But^lie neVer hunted for it. 
Honesty and regard for truth were the guiding 
principles of hisf yxjlitical career. He used to 
say that he would never knowingly give his 
jieople a wrong lead or mislead them and 
he would always say w^hat he believed to be to 
their best interest even at the riak of getting 
un|x)pul8r In his retirement he had freed 
himself from all passions, dqsires and vanities 
of life and had made up his mind to continue 
to work to the best of^his now^ for the ful- 
filment of the ideals of a life-time till fiis end 
came and he religiously kept to his determina- 
'tibn till his strength failed 4iiip. As Rara- 
mohan Roy was the apostle of the^‘ spiritual 
and social emancipation of modern India so 

l?8; 
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Sureiidrariiath was tlie apostle of India’s fjoliti- 
cal rebiriih and he set her children on tlieiri 
feet •to march on iu the j)at]i of rnofiern ideals 
for taking an honoured ])lace amongst tlic 
progressive nations of the w^rld. edu- 

cated comhi unity of* to-day may not all 
folkn\*ers of the* faith founded by • Earn - 
mohan Eo/ bjit ^vho amongst tliem.k'thei^ 
who would denyiits |x)tent influence in tlie eii- 
lightenment of our thoughts, ideas and cul- 
tu#*e. I* tlie same sense iJurendranaife, more 
than anybody else, has been a maker of 
modern* India . In the last days of his* peace- 
ful life he never desirwl to Ijavo any iiystcric 
or histrionic d e^n on st ration •ovei* his ser- 
vices to-ihis ir^therlanth He was in per- 
fect peace of mind in the faith that he iiad. 
:done his duty to (lod and man and that it is 
through work (karma) alone tnat a man as 
also a nation can at lam salvation. 
Work to* him was the sole dhany}a of his life, 
lie used to sav that his ashes would float down 
the Ganges, on the b*ank of whic^i lie Jived 
and flnd*their eternal resting jilaccfin the Ixxly 
of his dearly beloved motherland* and his 
spirit would hereafter find its most congenial 
home in tlie n.md of his follow-lieings through 
whicli alone God repeals himself to mankind. 
On the evening of the Gth of August, the eve 
•of the inauguration of the Swadeshi move- 
ment 20 years ago, his flaming funeral pile 
lit up the sky alxive and the brimful bed of thi‘ 
Ganges below adjoining his lovely garden and 
villa, when the western sky was aglow witli 
the rays of the setting sum His nK^rlal remains 
were then washed away by the ilsing tide and 
tlie smouldering embers of the funeral fire 
were (pienched by a vn^come shower, and. thus 
Mother Nature amidst a scene of sublime 
beauty and pathos dropped the curtain of 
nightfall on a great and glorious career. 


EEEOEMATIQN OF CETJVflNALS. 

Bentham and other jiu ists speak of the T,re- 
vention of offtnees as the paramount end of 
punishment in comparison with which all 
other* ends may ba disregarded, runishment 
though inflicted for some offence committed is 
inflicted not for^he sake bf retribution or com- 
pensation but to prevent a repetition of that 
offence by the offender or some other persons. 
Tn ar^cient times disabling punishments were 
resorted to* and most frequently in order to 
achieve this object. They partly answered the 


demand of revenge and retaliation and being 
sharp, strong and jyeriiiancnt they better suited 
the rough and ready character of those liuie^p 
III almost every country a thief had his right 
hand cut off and a ravisher was castrated. 
Maim oitlained that with whatever limb a man 
of a low caste should hurt that limh was to 
be cut off. It is specifically laid down in 
Manu’s institutes that “ he who raises his 
hand or a stick shall liave his hand cut off. lua 
who in anger kicks his foot shall have his foo^ 
cut off ” and that “ with whatever limb a 
thief m any way commits an offence against 
men even of that the King shall defirive him 
in or(k'r tii jirevent a re[>etition of the crime.” 
As for a. low caste man il is ev(‘n laid down 
^that if “‘lie tries to place himself in the same 
seat with a man of high caste he shall be 
branded on his hip and he banished or the 
king shall clause his biitioek to be gashed ami 
that, if out of arrogance he spits on a supe- 
rior the king shall eaust' both his lips, to he 
cut oil.” Tnereasing humane notions liave 
, swept away these physical disahilit/i<^s but 
death tiu' most absolute and the permanent 
disahku- of all has survived ail attacks and is 
still a frequent and in soiiK' eases a eornpulsory 
jumishment in most jiarts of the world. 

Eestrainiiig punishments were'' not so fre- 
(pKjnt m early times as disabling, still an 
offender was often Iginislied from the state. 
In modern times transportation has taken the 
place of haiiishment. The most ordinary and 
a/t the name ^ime most (effective restraining 
]>uuishinent however is tliat of imprisonment 
wliieh involves a physical restraint fur a cer- 
tain period. 

TJh* advocates of the theory of the enrni- 
iial’s reformation respect the bunia-n being in 
the enmliial and refuse to flse him merely as a 
means for the jireservation of the slate and 
therefore accept punisliment for the crime not 
so much with a view to deter pers<.nis from 
its commission as to ])reserve the criminal 
from a relapse. They maintain that this end 
is morci effectivelv ifttained hv reform than 
terror, because while* violent punishments be- 
come familiar and are despise^d and habitual 
criminals are more eovnmon in countries 
wdiere the severest penaltie« are inflicted, 
mild mmislunents avoid stirring up hatred*aiid 
the desire of revenge in the mind of the cri- 
minal and may easily tend*to his reform. 

The theory of reformation alone may not he 
adequate or correct but whatever the mode or 
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theory of punishment adopted the desirability 
of tue offender’s reform should not be lost 
sight of, and though punishments must be de- 
termined with a view to restrain and deter 
persons from crime, they should be so inflicted 
iis to afford the greatest facilities for the train- 
ing best calculated to help the offender’s re- 
form. The question becomes of paramount 
importance especially in the case of youthful 
offenders. The chief objection against send- 
ing these offenderB to jail is the forced asso- 
ciation of criminals in circmn stances which 
materially increase or tend to increase theij- 
moral depravity and their knowledge of crime 
and of the modes 6f its commission ^and of the 
means of eluding punislntienl. The tendency 
of all, modern systems of legislation is to takei 
the eriminars w'ill into greater consideration 
and to try not only to [)revent the criminal ad 
hut also to eradicate or reform the ci;iininal will. 
The legislature in this courdiv has not been 
unmindful of this sacred dutv of the state* and 
provision has been made in the llelorinal()i> 
Schools Act for dealing with youthful offen- 
ders under t])e age of fifteen years and in the 
(lode of Criminal Procedure (sec. 5(32) fur 
dealing wuth first offenders of a matui’e age 
This latter ])rovisiun empowers tlie Court to 
release certain competed offenders on proba- 
tion of good conduct instead of sentencing to 
imprisonment. The Keformatory Schools ^\d 
])rovides for the detentioiCof a bov of less than 
fifteen years of age for a period which may 
extend to seven years in a reformatory 
school which must ])roAUde ' (a) sufficient 
means of separating the inmates at night, (hi 
pro])er sanitary arrangements, water supply, 
food, clothing and bedding for the youthful 
offenders detained therein, (c) tlie means of 
giving the ,yout-hful offenders industrial train- 
ing, (d) an infirmary or proper |)lace for the 
reception of such youthful offenders wffien sick. 
Humanitarian efforts cannot find a better field 
of action than in this direction and the state 
should always lend its unstinted support to 
the maintenance and injprovement of these 
institutions. The number of such institutions 
and the facilities for training to be giv^en 
therein, should, whenever possible, Ije increas- 
ed. To reclaim a "youthfuU offender and to 
transform him tef a useful citizen is one of the 
nobtest services the state can render to itself 
and to the world at large. 


THE REPORT OF THE CIVIL JUSTICE 
COMMIT.TE, 1924-1925. 
iContinued from.p. cxc\i.) • • 

XI 

It is almost certain that with the progress ol: 
tirne^ the report will gain in weight. But, it 
IS iiroper to warn people that they should not 
rxpecC f oo much from a reform bf • the judicial 
system. The “chief limitafiq^i ' to the proper- 
working of any system in this cx)untry is the 
ignorance, the })Overty and the backyi'’ardneBs 
of the large mass of the population. TJiey 
can ntiver appreciate a refined and , delicate 
system, ' under wdiich ^they friust continue to 
jemain easy victiiiiB of touks and iiettifoggers. 
A crude system adapted td th^iir needi^ cannot 
^;;itisty the progressive section of the peojile. 
The second limitation is the peculiar position 
of the judicial officers, which d 0 es not, enable 
them to command the same amount of rcs- 
])ecl as in tlie advanced (X)untries of the west. 
So far as the miiffasil judiciary arc concern- 
ed, their suhordinate position stands in the 
way of con|iriianding tliat amount of respect 
which on ultimate analysis must be regarded 
as the princijial basis of a successful adminis- 
iration of justice. Though the c.alibre of 
Indian officers has nihcli iinjiroved of late, 
the |)oint has not been reached when .con- 
trol over them can safely l)C withdrawn. 
I^^inally, there must be the limitation of in- 
herent weakness in every human device in the 
ii(dd of administration. When the weaknesses 
of a particular system are discovered, there 
must he some secti^ens' of tlie iieople who 
will try to ‘kike advantage of those weak- 
nesses. The Committee have suggested 
means for reiiKiviiig sK^e of the most glaring 
weaknesses and it is the^ duty of every public- 
spirited citizen to see |hat these are removed. 

S. 

(Concluded,) 
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^The late Mr. Mohendra Nath Roy. 

We have to record with decij sorrow the 
death on Thursday, the KUh .Xu^^ust last, of 
Mr. Mohendra Nath Hoy, who had been lor 
years a leader the Bar on the Appellate Side 
of the High ('ourt and at the time of his death 
was the President 0 / the Vakils | Association. 
Born*' ift the yefir*‘]802, afterl a brilliant 
academical career, he was enrolled las a Vakil 
of the Calcutta High Court in 1886. Nat«ir^ 
ally shy and of an unobtruHive temperament, 
he did not ceek honours or distinctions either 
in his professional life 01 : outside it. But of 
80 high an order were his abilities and in- 
tellectual attainments, that these came to 
him unsought, whilst his inborn amiability 
and gentleness of disjxisition secured for him 
the love and affection of all with whom he 
came in contact. His cftnnectioi^ with the 
Calcutta University, in whof^ growing ac- 
tivities he had participated in one capacity or 
another, began in ]89iiand ehd^d only witli his 

death. He was thb first non-oflicial elected 

Chairman of the Howrah Municipality and 
for many years was Vice-Chairman of the 
Howfah District Board. As a Member of the 
Bengal Legislative Council, his services were 
constantly in reqiisition in Select Com- , 
mittees and in all transactions w’hich called 
for clear thinking and the exercise of, sound 
judgment, with both of which he was endowed 
in a pre-eminent dicgree. The C. I. E. con- 
ferred on him in 1914 bears some testimony 
to the value ofjiis public services in the eyes 
of Goverjiment. His arguments in Court re- 
flected the clarity «f his intellect, A fairer^ 
advocate did iK)t exist, and the Ofificiating 
Chief Justice Sir Nalini Ranjan Chatterjea 
echoed the sense of the whole Ixidy of his 
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fellow practitioners in the High Court who 
assembled to do honour to his memory, when 
he said that lie lived up to tJie highest ideal 
of professional integrity. ^As a fitting expres- 
.sion of tj^ie loss tlie profession and the Court 
siiffeied by bis deatli, the High Court did not 
sit on Thursday last till 2-30 P.M., when re- 
ferring to Ills deatli, feeling tributes to 
his iJioiiiory were paid before a Full ('curt by 
the loader^ of the se,veral branches of the pro- 
fession and by the Officiating (’hief Justice. 

Speaking with evident emotion, His* Ijord- 
ship said : — 

“ Dr. Dwarkunath M liter, Mr. Advocute-Uem*- 
rifl and Mr Mohini Mohan Chatteijee, iny 
colloasues and 1 -ire deeply grieved at the 
death of Mr. Molumdra Nath Roy this morning. 
To all of you who knew Mr. Roy so well, I 
need not say much, but 1 desire to take this 
opjioriunity of giving expression to our deep 
s(‘rise of the Joss cfiused by his deatli. 

For nearly 40 years Mr. Roy w’as a well- 
known figure in this Court, w^hich he joined in 
1886 as ^ Vak^J after an academic career of ex- 
ceptional brilliance. A very able and learned 
lawyer and a dis^iagnished advocate he won the 
confidence and esteem of both the Bench and 
the Har and lived up to th(* highest ideal of 
professional integrity. Be coqimanded a very 
extensive practice and w'as one of the leaders of 
the profession on the Ajipollate Side. He was 
alw^ays very •fair in his advocacy, and it was a 
pleasure to listen to his arguments at the Bay, 
which wore always chau', concise and cogent. 
His death is a real Joss t(i the Court and to the 
jirofession. .• 

Mr Roy did not ajlow his talents to he en- 
grossed solely by the occupation of the law^ 
He was a distinguished scholar in Mathematics 
and a man of wide lure, ft-nd w^as a prominent 
figure in the University of C*alcutta, of v^hioh 
ho was an elected fellow from 1891 onw^ards. 
I<attorly, ho w^as the Doan of the Faculty qf 
Law'. He w^as the first mon-officiaJ elected * 
Chairman of the Howrah Municipality and for 
many years Vice-Chairman^ of the District 
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lloard of Howrah. In all these capadties he 
rendered public services of a high order. In 
1914, as you hnow, the (lovernnient conferred 
him the honour of a Companionship of the In- 
dian Empire, 

Mr. Boy was one of the most lovable oi 
laen, sincere and simple in habits, and was lik- 
('d by every one who came into contact with 
him. I consider his death as a personal loss. 

I hope, Dr. Mitter, you will kindly convey 
the sympathy of my learned brothers and niy- 
aelf to Babii Maninatha Nath Boy and thi* 
other members of the bereaved family in the 
great loss they have suffered." 



LONDON NOTES 

(FBOM our CORRkSPONDENT.) ^ 

May ‘21st.— In the Board Boom before 
Lord’s Atkinson, Shaw^ and Dakling, in 
Kanchumarthi V. S. Chandra Rao v. Kanchu- 
morthi Raja, the question for determimftion 
W’as t'iib validity of ,an adoption. Judgmeiil 
w'us reserved. 

Mvsm. Upjohn, K. C, and Parikh for tlie 
Ap[>ellant. 

Messrs. DeOruyther, K. (\ and N^rasim- 
ham for the Resiwrideuls were not called 
upon. 

€ 

May 21st, 22iid and mh.—Hirw Bibi a. 
Plan Lall (Patna). I’liiB was a suit on a mort- 
gage. The Apiyellant is a purdanashin woman 
and contends that she was compellelQ to exe- 
cute the deed without knowing its contents. 

The main plea is that the mortgage was 
attested on “ the .admission of the execut- 
ants,” and that such an attestation is not an 
attestation witjiin the meaning of sec. 59 of 
the Transfer of Property Act, 1882. Judg- 
ment was reserved. 

^Pesgrs. DeGruyther, K. C. and Wallach for 
the Appellants. 

Sir G. Lowndes, K. C. and Mr. E, B. 
Baikes ' for the Respondents. 

— • 

May 26th.— Judgment was delivered in Mir 
Snhhan Ali v. Jmami Begum (Bengal). Tlie 
appeal and cross-appeal wece dismissed. 

Mav 26th. — Tlie same Board dismissed on 
a preliminary objection that the appeal was 
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not competent, Ganesh Narayan v. Manik Lai 

(Patna). 

r Sir G. Lowndes, K: C\ and ]\It. W. Wallach 
for the Ap{>ellant. * 

Messrs. A* M. Dunn&, K, C* and T. Ram- 
say for tlv? Eesponde'nt, 

r , 

May' 26th. — Mt. Nag Kuer v. * ^^ham Lai 
Sahu. 'This appeal was heard b5 Lord Shaw, 

Sir J. Edge, Lord Blanesburgh and Mr. 
Ameer All J.udgment was reserved./ 

Messrs. A. M. Dunne, K. C. and Wallach 
for thepAppellant. 

Mr. S.iHyam for the Respondent. ^ 

June ilth.-'-Tlie Tpnitt ' sittings ^ of the 
Privy Council commenced on June Jltli. The 
‘list of business contains twenty -one Indian’ 
appeals and fourteen from Canada, Australia 
and the Ciwii Colonies. The majoiity ol the 
Indian cases are from Bengal and' i'atua, 
among them being the appeals by the Secre- 
tary of ‘State and the Bengal Iron and Steel 
Co. and tlie^fXew Birblium Coal Co.* against 
the Maharaju of Pachete. These appeals raise 
(piestions of great interest to the mining com- 
munity of India and raise the question whe- 
ther Government parted* with mineial rights 
in the sub-soil at the time of the Permaiierii 
Settlement. The appeals were heard ex parte 
last term, hut the Raja was able to petition i 
the Judicial (Joniniittee before judgment was 
delhiered and to establish the fact that his 
failure to be represented at the time of tlie 
hearing was due to t]]e fault of his agent. The 
appeal is therefore to be heard do novo and a 
S|)ecial Board will be constituted for the hear- 
ing on July 13th. 

— Sr- 

June 11th.— liORD Philwmore, Lord Car- 
s(»N and Sir John Edge sat to-day on the 
Board hearing Indian appeals. r 

In Allah Jawai v. Sat Bharai (Lahore), 
Mr. Wallach applied for special leave to appeal 
to the Privy Council. The suit was of the 
requisite value but the Indian ^ourta were of 
opinion that no substantial question of law 
was involved, the appeal Court having a^rmed 
the decree of tlie trial Judge. 

Counsel contended that a custom had been 
pleaded and that the lower Courts had erred 
in law in pronouncing in ^its favour in the ah- 
.sence of satisfactory evidence. Leave was re- 
fused. ' , ^ 
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June 11th. — In Ganesti Narayan Sahi v. 
Pratap Udai Nath Sahi (Patna), the Maharaja 
of Chota Nagpur claimed to resume Parganjj^ 
Bifrway on the iiiilure of heirs /nale of the 
grantee. The Mahataja had now bought up 
the rights of the Ist Appellaftt an^ the appeal 
disrfiissed as figainst him withou# pre- 
judice to the riglfts of his son, the 2nd Appel- 
lant. t. .•• • 

Sir G. LowvJes, K, G. and'Mr. W. Wallach 
for tlM3 Appellant. 

• Mefim's. A, M. Dunnc^ K.*G. Ramsay 
for the Respondent. 


dune 11th. — In H^meshwar Sirujh v. Jugal 
Kishorc (Patna\ fhe question was as to the 
constriiction<^f a*contract to* cut trees for 
making sleepers. * 

Tlie Api^ellants wei'e owners of sat forests 
.Mild entered into an agreement* witli the Res- 
pondents that the latter should cut 15,000 
sleepers a month or 1,35,000 slee[>eii's in 9 
months and ])ay a royalty on a fixed 
scale iiccording to the dinioiuASns of the 
sleepefs. At the conclusion ^if Jlie 2nd month 
only wmie 4,000 sleepers had beei]^cut and the 
Zamindar terminated the contract, contending 
that he was entitled to do so on failure of the 
<*ontract()rs t(» ciTt. 15,000 in the month, 
^riio latter contend that, provided the total for 
the 9 months is up to the minimum it is un- 
necessary that the monthly total should 
be 15,000. The Indian Courts have ditfered. 

Messrs. DeGruyther, K, C. and Hyam for 
the Appellants. 

Messrs. A. M. DUvn^, K. €.. K. Brown and 
Douglas McNair for the Respondents. 


June dlth. — ^Ju^^ient was ^elive?ed in 
Kandapalli Vijayanatuavi v. Mandapaka Saty- 
^aiia Rao, The app^l was allowed. 


, The following business has been transacted 
by the Privy Co\\pcil during the past week : — 

June 12th. — Judgment w'as delivered Bv 
Lord Sumj^r in Nowroji R. Wadia v. Govt, 
of Bombay. The appeal w^as dismissed. 

In the Board ^Room before Lords Philli- 
AioHE and Carson and Sir John Edge was 
heo^rA Bhuper^dra N. Singh v. Narapat Singh 
^Bengal), which raises the question whether 
on the, resumpti<jn of chowkidari chakran 
lands the putnMar is entitled to khas posses- 
sion or whether he is only entitled to such 


possession on payment of additional rent. 
Judgment was reserved. t 
Sir G. Lowndes, K. C. and Mr. Dube for 
the Appellant. 

Messrs. DeGruyiher, K. C. and R. 
Hodge for the Respondent. 

June 15th. — ^Judgment was delivered by 
Lohd Darling in Jacob v. Wills (Bengal). 
The apj)eal was allowed. 


June 15th, 16th and 18th. — Before fjORD 
Smw, Lord Carson, Sir John Edge and Mr. 
Ameer Ali was heard Sourendra Mohun Sinha 
V. Uari Prasad Sinha. 

This yas a suit on a n^orlgage in which the 
(|ucsti<)n of jurisdiction as to property in the 
Santlial l^irganas. being litigated in BhugaJ- 
pur, again becomes ])n)mineut. The <iues- 
lion of jurisdiction was decided bv tlie, Board 
in li. R^ 41 1. A., 203 and a similar question 
arises over Ibe interest payable — it lieing 
alleged that the rule of daiiuliipat applies, 

Mesm. DeGruyiher, K. C. and Ifyani for 
the Appellant. 

Sir G. Lowndes, K. (>. and Mr. IL 
Raikcs for the Respondent. 

t 

New Privy Council Rules. 

'J'brough the courtesy of the Registrar of 
the Privy Council I have received a cofiy of 
file new ('ode of Judicial Committee Rules 
wliich will come into force on the 1st January 
1926. 

Th^^new Rules are rnainlv a revision of the 
practice to be followed in England after the 
arrival of the record, l)ut there are certain 
alterations which have a hearing on the pro- 
cedure to he followed by practitioners in In- 
dia, and attention may he drawn to these. 

Rule 4 alters the firactiee in connection 
with applying for special leave to appeal to 
His Majesty in Council. 

By the practice in force under the Judicial 
Committee Rules, 1908, the Petitioner had to 
lodge 5 copies of his petition together with 
an affidavit in sii])port verifying the state- 
menifs contained therein, and if a caveat had 
been lodged by the Opposite Party, notice of 
the application was sent to him by the Regis- 
trar of the Privy Connctl. 

Under the new Rules if’no cavieat hjjs been 
lodged, the Petitioner must,* in addition to 
the documents enumerated alxive, lodge an 
affidavit of service of imtice of the intended 
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application upon all parties who appeared in 
tile Courts beldw. 

The net result is that tlie Eespondent must 
have received notice of any intended 
application for special leave and presumably 
such notice will as a rule be giVen to the 
other parties by the Petitioner’s agent in In- 
dia before the application is made in England. 

The new Rule 11 provides that in the event 
of special leave being granted and tRe appeal 
not prosecuted with due diligence tlie grant 
may be rescinded and the Respondent award- 
ed costs. 

Schedule A contains the rules as to print- 
ing and gives detaili'-d instructions as to the 
method in which the record should’ be pre- 
pared. 

G. D. M. 


OUirrtBponOenu. ^ 

“ jmrx:laimei) offender *’ and . 

“ PROCLAIMED PERSON.’’ 

Ti) 

The Edituk, “ Calcutt.a Weekly Notes.” 
Sir, 

There seems to be u (K.’rtain amount of un- 
certainty M'ith reganl to the interi)retatiRu of 
the words ” proclaimed oftendcr ” w'hich are 
used in sec. 54 ami sec. 59 of the Code of Cri- 
minal Procedure. • ^ 

There is a definition of ” j-roclairned 
offender ” in sec. 45 (ii) of the Code of 
Criminal Procedure which says that the ex- 
jiression inclii<ies any person proclaimedi as an 
offender by any Court or authority established 
or continued by the Governor-0 em*ral in Council 
jn any part oi India in lespoct of any 
act wdiich if committed in British India would 
be punishable under .any of the following sec- 
i'ons of the Indian Penal Code, naineljj^ 302, 
;404, 382, 892, 893, 894, 895, 890, 897, 398, 

899, 4U2, 485, 48(*,, 449, 450, 457, 458, 459, 400. 

Apparently this dcfiuilion is not exhaustive 
and the common view is that a person against 
whom a prochiinatiun has been issued under 
sec. 87 ‘ of tlio Code of (’riminal Procedure 
would also be jnchi»le(l m this category.* Tli<* 
decision in T. L. R. 7 Mad.' 480 {In (Ji'r mailer 
of the 'fetiiion of Parjiya I^aynh) proceeds upon 
^ this view. Sohuni ai^d Banjiv Rao h: their 
’ well-known nimotatipns refer to feec. 87 in their 
notes under secs. 54 and 59 of the Code. The 
view, however,* .seem.s to be in conflict with the 
scope and wording of sec. 87 et seq. of the 
Code of Criminal Procedure. 


Sec. 87, Criminal Procedure Code, provides 
that proclamation may be published for the 
t.ppearance of any person f^gairist whom a 
warrant ha^*beeu issued it such person has 
absconded or is (♦oncealirfg himself. Hence a 
jiroclamatioji may^ issue even in suninicUs cases 
and ks against witnessiCb (Yasin Khan, 5 
Nagpur D. R. 125). Sob. V, form 5 piescribes 
the foriri pf proclamation as jigaipst"' w itnesses. 
Would it be . pro'^er to treat a > w itness against 
whom a proclamation has been issued under 
sec. 87, Criminal! Pricednre Code, on the saim* 
footing as a man proclaimed an offender [unde)’ 
stc. 45 (2) (i7)] under such serious sections of 
the law as-secB. 302, 3()‘J. 392, SOS, 1. 1*. C,:' 

Thon i^aiu the lonii o) Sch V, fonns 4 and 
5, show's that the proclij^matiiin is ” made that 
a certain person is required to appeal’ at a 
cvrtaiir place before the Court ” and there is 
nothing to show that such person i^iji proclaimed 
as an offender. 

Final-y the person against whom a pioclama- 
lion has been issued under sec. 87 of the Code 
of Criminal Procedure is referred to in siibse- 
ipient sectioiiif^ r.f/., in sec. 88 (J), 88 (6VI), 
«8 (7), as tlu i»roclaimed “ person ” and not 
us the proc^ .aimed ” offender ” which suggests 
a distinction between these two terms. 

For theiie reasons it does not appear piob.able 
that a person against whoiu proelamation has 
oeen issued under sec. 87, Criminal Procedure 
Code, would be regarded as a ” proclaimed 
olfeuder ” for the purposes of secs. 54 and 59 
of the Code. 

The point is not a merely technical one as 
the right of arrest by a private person under 
sec. e59’ Criminal Proceed trre Code, wall depend 
on an interpr^ation of the term. 1 shall be 
obliged if an) of your readers wdll kindly quote 
some recent rulin,gs on th^ subject. 

sec. ‘54 (2), ” thirdly, "‘^fipeaks of ‘'any per- 
son who has been proclaimed^ as an offender 
cither under this Code of by order of the Local 
Government.” • What are the respective pro- 
visions under the Or. P. Code and for the Local 
Government for proclaiming a person as an 
qffender ? ’ 

I remain, 

^ Yours,^ etc., 

SusiL Kumar Mukhahji, 
Suh Divisionah Officer, lloahhaU. 

Noakuali : 

The J)ih Avgust 1925, ' t 
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Domiiflon Stitus of Canada and of the Irish ^ 
Free State. 

We stateij in a recent issue* that iiithoiigl) 
Domifiioii Status is incapable of definition yet 
it is woll- understood what it means. We alisAs^ 
pointed out that the constitution of the Irish 
Free State has after* all given it tliQ •status of 
a- self-govt'ming Dominion withAi tlie ihitisli 
Frapire. In fact the Anglo-Iris^ treaty on 
which the Irish Constitution is bafed provides 
that South Ireland is to have .the sitme status 
as the Dominion#of Canada, 'riie late Sir 
Surendranath Banerjea used to say that iJie 
goal of his jxditical ideal for India was the 
Dominion Status of Canada and thus it will 
be seen that his ideal and that of the Irish 
patriots did not materially differ and that he 
was never a ix>litical reactionary that lie has 
been misrepresented ^to be. It will be re- 
inejpbered that when ne ae^^vited to the 
rmperial Press Conference held in England 
Air. Stead at a private intervin^w ptu’emptorily 
]Hit it to him — that i/fte was under senteftce 4)f 
death and the e>K^ciitioner’s axe was about to 
fall on his neck and he was told to ask for a 
lioorv what boon would he ask ^ir? Surendra- 
nath at once replied that it would be the 
Status of the Dominion of T'anada ” for 
India. He was w^l versed in the history andP 
constitution of the British Empire and was 
as great an admirer of the British ConsititutioD 
as Dicey and Anson, because of its elasticity 
and * growth and expansion by conventions. 
The Canadian Constitution ift more akin to 
that of the Biftish Parliament than ^that of 
the Coilunonwealth of Australia which draws 
its inspiration nAre from the United States 
Condtituti(#i. ^ It will be seen from what 
Bonar Law said about Dominion Status that 


it is one of perfect autonomy and equal part- 
nership whicLi may be dissolved at will and is 
maintained only by the good-will between the 
partners. Sii’ Surendranath knew that those 
who quij^bled about it did so because they did 
not know what it meant. 


The following extract, for which we are 
indebted to the Late Times ^ will show how 
(’aiiada at the Conmation of tlie late yiioen 
Vicloiia, then on the point of rising in re- 
bellion, uhstaiiied from taking any par| in tlie 
Divine Services held in celebration of it in the 
Canadian Churches. She had then a repre- 
sentaiive form of Governmeiit hut the execu- 
tive, as now in India, were irres|K)nsible. But 
since*llu‘ grant of responsible Governnient and 
at the present moment, how slie a])preeiates 
lier status of an honourable fiaVtner in the 
Irtish Empire will be evident from the rejiort 
of the 58tli Domiiyon Day Dinner. Jiecontly 
we quoted the opinion of Mr. Lloyd George as 
regards the Dominion Status and in tlie ex- 
tract IxJow i^ cited the opinion of another 
Jtime Minister of England, Mr. Ikinar Law, 
who was Canadian liy Idrtli, in the same con- 
nection. It also gives the clauses of the 
Anglo-Irish treaty which provides that the 
constitutional status of the Irisli Free State 
will l)e«the same as the status* of the Dominion 
of Canada. 

Mr. Larkin, the High (^mmissioncr for 
Canada, presided at the Dominityti Day Dinner 
to celebrate the fifty-eighth aimiveH'sary of the 
Canadian Federation, established under the pro- 
visions of the Imperial Act known as the British* 
North America Act,* 1S67 (110 & 31 Viet.). Mr. 
Howard Ferguson, Ilrimc Minister of Ontario, 
responding to the toast The Dominiem of 
Canada,’^ verified, albeit unconsciously, the judg- 
ment of Mr, ^jrne, in his “Colonies and De- 
pendencies/' writing in the early eighties of last 
century, that the concession to Canada df re- 
sponsible governihent in the emancipation of 
the Empire and the principal event in our modern. 
Colonial history/' “ 1 say/* said Mr. Howard 
Ferguson, “ speaking with a full sense of my 
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responsibility that every Canadian and* every 
uonar oi Canadian Jiiuney woiua oe spent in le- 
Kjstirig separafinii iroui tnc liriusii ihuiptmt. 
vJanaua has no othei purposes nr object/ in 
iBS*?, Uie year ot the accession to the Ah tone ui 
gueen viutorjia. Lower Canada was^ in insurrec- 
lion and Upper Canada was preparing to rise. 
When Te Deuins were sung in Uanadian churchcii 
to celebrate the connng to the Throne ol Queen 
Victoria the congregations left their seats and 
walked out. Lord Durham, who had il>een sent 
tut as Governor had been recalled in disgrace 
in consequence of his famous report, in which he 
iaid it down that the true policy tor (Canada 
was to allow the C’anadians who had represeii- 
iativc government, bui not responsible goverii- 
ment “to execute as well as to make the law"’ 
— in other words, to establish responsible gov- 
ernment by the institution of a Cabinet respon 
siblc to assoinhlies elected by the people and 
through these assemblies to the people at largo 
The concession to (Jariada liy the Act (3 & i 
Viet., c. 115) of a constitution similar in principle, 
to quote the words of the, statute, “^to that ot 
the United Kingdom, whereby the executive 
cQunciJ was made responsible to the Legislature ’ 
ill the same way as the llritish Cabinet is lespon- 
sible to Parliament, tiansfornied the revolted 
Canadians into loyal subjects of the British 
Empire, and supidied Great Britain with the 
very best method for the retention of the other 
colonies— namely the concession to them (jf rcs- 
jiinisible goveinment and the establishment of a 
union with the Mother Country, based not on 
f'jice bui on the community' of interests of 
Idood and language and the sympathy and affec- 
tion which spring from such community. iSr 
Bonar Law, who was hitnself a Canadian by 
birth, speaking in the House of C'onimons on the 
/0th March 1920, described the nature of th(‘ 
union between Great Britain and ithe D(>mipions, 
to whose strength and intensity the Piemier of 
Ontario has testified “ What,” said Mr, Bonar 
Law, is the essence of Dominion Home Rule ' 
The essence of ir is that they have control over 
their owm destinies, of their lighting forces, and 
of the amounts which they will contribute to the 
general security of the Empire. All thciffe things 
are vital to Home Rule. . . . There is not a 
man in the House who would not admit that the 
connection of the Dominions with the Empire 
depends upon themselves. If the self-governing 
Dominions— Australia, Canada— chose to-merrow 
•to say: *We will no longer make a part of the 
British Empire,’ we w^ould nOt try to force them. 
Dominion Home Rule means the right® to de- 
cide for themselves." The ‘‘British North America 
Act, 1867, may be regarded as the complement of 
the Act establishing ‘self-govejg^ent in Canada. 

united the Canadian colonies with New Burns- 
wick *and Nam Scotia into one colony under the 

E anie of the Dominion of Canada. Upper 
limine the province of Ontario, and Lower 

r ioda the provincS of Quebec. It is of nij^e^est 
the student of constitutional history and de- 


velopment, and to persons learned in the* law who 
Laxi: a naiuial piiue m me aciuevoiiionts jj 
fpcaioers ot me i-egal x-'rotessioii to recoiU that 
Liic Biatebiiiaa pimupaiiy ^oncemea on *iae 
Lauauhiii siue wjta uie agreement ibr a ledeiai 
union was me H/m. x^award isiaKC, Q.L., wno 
w^as a loader of great cmiuenoe at tne^ Canadian 
rjar, i5ul wiio uecim-jd tdie very nignest ju/iicial 
])usitioiiE. lie became eventually rrime ivimisier 
ot Ontaciq. '' 

Tile esiablishiittent of responaibttl government 
111 Canada niay weJl be regarded, not oniy as 
“the principal c event in our modern ccioniai 
liisLoiy, / out as the 'principal event in'^'me es- 
tablisnment ot the relations between Great 
Britain hnd Ireland unaer the Dish I'ie/“. fetate 
GojistituL'cn. iieland not a colony, ro^ a 
(iependency, but ?heoieticaVly, an independent 
kingdom beioi’-; the ljjiion,<?%hose Crown was 
adherent to the Crown of Great Britain ' in the 
iM-ticles* of agreement for' a treaty between Great 
Britain and Ireland, set tortli in the Second 
»Schodule of the Constitution of the Irish Free 
State Act, 1922, whose s>ect>nd section enacts that 
fhe Constitution of the* Irish Free State '“shall be 
construed with reference to th^se articles, the 
example of, the Canadian Constitution is declared 
lo bfc' followed in the working of the Irish Coii- 
stitudoii. Till s, the first article of the Anglo- 
Irish Treaty declares that Ireland “shall have 
liic saiiK.' constitutional status in the Community 
i)f Nations kriovwi as the British Empiie as the 
Dominion of Canada . c. . with a Parlia- 
ment having powers to make laws for the p^a^ce, 
(U’dcr fand good government of Ireland and an 
Executive rtsponsible to that Parliament.” The 
second article declares that “ the position of the 
Irish Free State [subject to provisions therein- 
after set forth] in relation to the Imperial Par- 
bameiit and Government and otherwise shall be 
that of the Diuninion of cCanada, and the law, 
practice and cconstitiiti inal usage governing the 
lelationsliip of the Crown or the represen tattive 
of the Crown and of the Imperial Parlia- 
ment to the Dominion of. Canada shall gcvein 
iheir "relationship to the Irish Free Staite.” The 
third article declares “ The erep resen ta live of 
Crown in Ireland shall "be appointed in like 
manner as the Governor-General of Canada, and 
in accordance v^’ith the practice observed iii the 
making of suyh appointments.'’ The governing 
uistitutions and the con^itutional law and 
^practice of the Dominion of Canada are power- 
ful factors in the growth of the Constitution of 
ihe British Empire, which is tirogressing in 
unabated strength and vigour from day to day 
before our eyes. * 

ParliamentarY opposition obstrueiioii« 

The following extriict which we also take 
froirUDur legal contemporary^will be found in- 
teresting as showiner the'functioris of the 6ppo- 
sition party in Parliament with reirard to the 
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cuiTving on of the internal administration and 
the foreign affairs of State. The Opposition is 
not without its? influence on the pfyty in ])<jvvA' 
(ji‘ the Governiiient the day. •'They do not 
oppose tor the sake of iipposition whicti would 
anioiiiit Jto obstruction but do so ontv ontcrueial 
(|ue*tioiis of policy or*in matters of moment 
regarding^ which they teel or believe^\tiat 
poJicy or mC’asiVo would be prejudicial to the 
best interests pf the people. It is this spirit 
pf discipline and self-control* and ^tlie good 
sense of the iiKMiibers that has seclired the 
Hritish I'ariianicht the high esteem iu v^ hicli 
jt IS Ifbld in tl^ world. • 

A lay conteiapqrafy, dealing jvith the aysteni of 
governinoiit by party ijjL this coitntry, quotes the 
•iuckneXed phftibe, “It JS the duty ot the Opposi-, 
oun to oppose.” The very existence of an chicieiii 
i)art.y system is in absolute rofi^tatioji of that 
iniiiciple in? its entirety. Parliaineutary opposi- 
lion, conducted c>n lines in accordance with the 
genius ‘of the British people and of the British 
Constitntion, •is SLibji*ct iu many limitations. 
I'rofes.'or Redlicii, ans acute observer (he work- 
ing of the Britisli CJoiistitution ^ana of Parlia 
inentaiV practice, in a w^irk to Iwdiich the late 
hiiv Courtenay libert has written ^he intioduc- 
tum, writes* “On all the more important 
matters which have to he brought foiward by 
the Government as# the executive oigaii of the 
majority, it lias become customary to airive at 
M.nic understanding between the two great parties 
and their leaders which often forms a basis of 
joint political action. This practice dates back to 
the time when the system of Cabinet Govern* 
nient was perfected, and when the existence of 
two great compact parties became a standing 
and dominant eleiiierit in English politics, /.r., 
(t‘ about the beginning eff the nineteen tli century. 
On certain subjects of great national irnjmitancc, 
such as foreign affairs, especially when it is to 
the interest of the .State that the decision of 
Parliamcftit should ^fpear to be the iinlinimous 
tiecision of the# nation, it ii a recognised con- 
vention that the consent of the Opposition to 
the proposals of the (Government should be 
obftiined by unofficial coinmunicdtions or, at all 
•events, that a serious endeavour ^should be made 
to obtain such cc^sent. [These words, written 
in 1908, have been abundantly verified by the atti- 
tude of the Opposition during the Great War.] 
Another custom belonging to the sam^ class of 
Parliamentary usages is that of arriving, or trying 
to -arrive, at some kind of compact as to the 
speed at wliich the chief measures of a session 
siiall be taken, and ns* to the* distribution over 
the session l^f the work that has to be eot 

through It is always worth while 

for th^ Cabinet fo make a strong effort to 
aruive at soiae Siderstanding with the Opposition 
ns to anf large proiect of legislation. Tt u one 
the ordinary incidents of Parliamentary busi- 


tdvii 

ness for an official declaration *tc be made by 
the leader of the Opposition as to the attitude 
01 ills party tow^ards the greut* legislative pro- 
posals before the House ’ Pmfessur HetUjjrh 
directs attention to the profouiul differont^s bet- 
ween llie pelitical parties of England and those 
of Continental States. “There can,” he writes, 
“ be no better illustration of this than the way iii 
^vliieli the elaborate parallelism in the Parlia- 
lueiitai'y arrangements of the two great paities 
in the fiftuse of (Jornmoiis is applied to bring about 
a permanent organisation for the maintenance of 
a constant understanding between Majority and 
Opposition, and even for eominou woi’k in the 
interests of the. State This remarkable pheno- 
iiienoii casts a \ivi«l light upon the iiimost 
character of I’jUglish parties, and will not in the 
least harmonise with the lurid pictures which 
mo^t German eonsiitutional teachers liave been 
aecLKstorncd to paint of ‘ party rule ’ and of the 
dangers of unbridled ‘ party tyranny ' The pre- 
sence of a party or paities in tlu' House of 
(k)mmons not in unis.jii with the official Op- 
)jositiori, •does not miter the essential character 
of. Cabinet (Government, which jire-supiri^ses two 
parties only for the all intents and purposes re- 
presenting G^^rdinal jirinciples id G ffernmcnl- 
rudhoiilv on the one siile, popular right.s and pri- 
vilegi'S on the other ” 

liCt iis ho])e that atlointds at the oi'ganisa- 
lioM of “ [lartv rule *’ in this country will not 
degenerate into “ |)arty tyranny.” 


^ LONDON NOTES 

(From our Corrkspondejst.) 

June -iDth.— After a week's interval Indian 
a|ij)(‘al^ are once more being heard by the 
Judicial C'oifirnittee. 

Jiidginent was delivered in llomrshwar 
SuKfh V. hiffal Kishorr, the appeal being 
all(Aved and the cross-appeal dismissed. 

A Ifoard composed of VistoiKT Fin- 
nvv Jjord C.\hso\ and Lwan LnANRsnuRon 
beard an ajipeal fj'orfi Hyderabad, Deccan, 
BansilnJ AblrrlKuuI v. (rhul(vn Mahbub Khav. 
This wag a suit for iirmcipal and interest due 
on tliree bonds and the main (picstion was one 
of jurisdiction. The suit v\as brou^flit in the 
Court of the Civ^l Jud^e at Secunderabad fo 
reamn' money lent to the grandfather of the 
1st Respondent, borrowers were resi- 
dents in Hyderabad, Dcccan, but it was claim- 
ed that the loa^is were tnade and were repay-^ 
able in Secunderabad. TBe original loan *Was 
made in 1891 and the suit, if ♦yroiight* in tlie 
Efyderabad Courts, would havie- been barred by 
limitation. Exemption, However, wag claimed 
on the ground of foreign residence under sec- 
• • t * 2()7 
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13 of the Indian Limitation Act, 1905. The 
decree under appeal dismissed the suit for 
want of jurisdiction. Judf(nient was reserveti. 

easts, DcGruythvr , K. G. and Duhe for 
the Appellant. 

Sir G. Lowndes, K. C. and E. IJ. 

Raikes for the lieR}X)j]dents. 


Before the same Board the followiti£r appli- 
cations were made ; — 

(1) Khas Hooi Lcrutf v. Khns Hcan Kwce 
(Straits Settlements). Mr. Whimicij applied 
for re-instatement of this appeal and obtained 
leave on condition of payin^r costs and setting 
down the appeal for' trial in the Mi^jhaelmas 
term. Gorin Simmonds aj)})eared for the Ilo- 
s[)ondent. 

(2) Sarju Ham v. Oiidh Behan Panda 
(Allahabad). Mr. Wallach applied for special 
leave to ajipeal from a jiiclgnieiit of ,tlie Higl« 
(’ourt. There were concurrent findings against 
him but the Apixdlaut alleged a substantial 
questiori’of law. Leave was reftfsed. 

(3) Dhanpai Uni v. Kahan Simih (Lahore). 
Sir G. Lowndes, K, C. and Mr. Douglas Mc- 
Nair applied for special leave to appeal. Tlu^ 
decree of the Api)ellate Court had eoiilkmoil 
the decree of the trial ('ourt in dismissing the 
Appellant's claim hut the legal findings of tlie 
two f^ourts differed. Tjeave xvas granted. 


June liOih.— Ma ('hit Sn \\ The National 
Bank of Indiiu Tins was an Hpf>eal fijpm th(‘ 
High Court at Rangoon and w\Tf^ beam by 
a Board composed of Viscovnt FtNLAY, Siu 
J(mN KiXiR, Mil. Amh^k Ali and Mu. JusTiou 
DrFr\ The suit was brought by the Kespon- 
dent Bank for sfieeific fierfornuincc of a con- 
tract for the sale <i)f certain buildings allotting 
on Phayre St. and 3"rth St., Eangoon. The 
Appellant contested the suit on the ground 
that the ju’oposed vendor, who was the ad- 
ministrator of her husband’s estate, was acting 
beyond the seopi^ of his authorii.y in contract- 
isng to self. Judgment was pserved. 

Hon. Geoffrey Ijawrenee, K. C. and M<r. E. 
F, IP. Besley for the Appellant. 

Sir G. Lowndes, K. C, and Mr. E. B. 
j Raikes for the RcspO!iidents. o 


July 2nd.— The same Board are now hear- 
ing (»n appeal from Lahore, Ahmad Khan v. 
lift, Ghanni Bihi, ih which questions are 
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being litigated regarding rights to property 
among Khattar agriculturists of the Attock 
district. The Plaintiff alleges that the 
villages in Vdspute are acquired and not 
ancestral ” p]^i)ert,y and that she is en- 
titled )x> them under a custom whereby a sister 
inherits the property of her /duldless brother. 

Messrs. DeGruyther, K. C. and K. L. 
tlaikes^tot the Appellant.’ 

Mr. A. Majid for the Respondent. 


July 2nd. — Appeals from Canada are no\N 
being liearj in the Council Chamber and In- 
dian appeals in th^ Board Sopm. 


“July 2nd and Ahmad Khan v. Channi 
Bibi (Lahore)^ was heard by ViSf^ouNT FfN~ 
Btk John Ehoe. Mr. Ameer Ali and Mu. 
Ji’STrcE Luff. The Appellants were' repre- 
sented by Messrs. DcGruyther, K. 0. and E. 
/>. Haiheff, the Hesixmdent by Mr. .L Majid. 

The .suit was instituted by the Respondent 
lo obtain poss^ession of property in the Attock 
Di.strict which had belonged to her father. 
The main question for decision is as to whe- 
ther the Plaintiff has established a custom en- 
titling her to succeed to the property as the 
sister of the last male owmer. Judgment was 
reserved. 


July Gth. — Judgment w'a.s delivered by Loui> 
S( >M\'ER in Mt. Farid-pi-nisa v. Mukhtar Ah- 
mad (Oudh). ‘jrhe appeal was allowed. 

In KhuchaJdas Goculdas v. Chunilal (Bom- 
bay), Sir G. Lowndes, K.^^G, and Mr. L. M. 
Parikh applied for speciaf’j^ave to appeal from 
a decision of the Bombay High Court. 
Counsel (contended that ^there were two main 
(| nest ions for determination — . 

(1) the construction of a document on. 
which both lo^er Courts were agreed, and 
M2) limitation, on which the lower C'ourts 
had differed, 

and int-the circumstances there was an appeal 
to the Board as of rights Tjeave was granted. 

G. D. M. 
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■BlfOBlAb Herat-’ • 

^iSeVesAlitj aiK^ffect of Condltiopal Pardon fa Aooom< 
pliooa outalde the Bcope^f «eo. 33Aof the Code of Orlmt- 
nal Procedure , * - « col* 

REPORTS (Am IndtA) 

• • I ; . 

Preliminary hearing in criminal appeals. * 

So|ne very wholesome direcfioiis have been 
given by the Madras High (’oiirt in the case ol 
Turka* Hussain Saheb, 48 Mad. 585, regarding 
the summary dismissal of criminal appeals. 
In Ram Tahdl Dositd v. Kin(j’E\iipn*()r, 3b Cal. 
885, Holmwood and Ryves, JJ., jibserved : “ it 
is in accordance with the experie^ice of both 
of iiB in two different provinces as regards the 
practice in the Mofussil that tqiiiearH which are 
supported by a pledWer are in practice admitted 
without any hearing excfpt on the question of 
bail; the only cases which are usually dealt 
with under sec. 421 of the Criminal Procedure 
Code being jail appeals.” This seems no 
longer to be the practice for it is a matter of 
common knowledge that in, many districts at 
least, if not all, the petition of appeal has to be 
supported as soon as it is preseflted and this is 
the preliminary hearing under sec. 421 of the 
(;ode. How in mattiys like Hhis a pvacti^ 
grows nf) which •is against the rule laid 
down by the hipest Court it is difficult to 
say, but it is surely due to the negligent man- 
ner -tn which work is done in* the Mofussil 
Courls. In the case noticed aboye reported in 
36 Calcutta the learned Judges distinctly lai4 
down that a pleader for an Appellant should 
not be called iipon immediately on the (iling ot 
an ai^al to support it but should be afforded 
a reasonable opportunity of being heard. If 
the appeal is not admitted at pnee and the 
Court desires te hear thh Appellant before ad- 
mitting R, he snould be given at least week’s 
notice, the Madras case under noti^ the 
pleader who ^led^ ^e appeal on being imme« 
diately called upon to a^e it asked for two 
days' time to prepare his arguments but the 


request was not granted and the appeal was 
dismissed. The Sessions Judge on being 
moved in the matter called for an explanation 
from the lower Appellate Court, in this case 
the Hub-Divisional Magistrate who remarked 
to the following effect — ‘‘ After preparing the 
appeal petition if * a vakil says he is noi 
ready with the case T should consider hit- 
conduct (piite unprofessional.” Ol cr)urse the 
curious fiotions entertained f)y the learned 
]\{agistrate about unprofessional conduct have 
not found fjjjyour with the High (]onrUaiid Mr. 
Justice Jiainasaini held in agreement with the 
view taken by the Calcutta High (!ourt in the 
case refen*ed to above that a criminal appeal 
should not be heard at the time of presenting 
the papers even for the purpose of dismissal 
under sec. 121, Cr. P. Ck There must be a 
speial posting of the appeal after a reasonaJbfe 
tiiric for the purpose of hearing under set. 
421, Cr. P. C. An appeal raising questions of 
fact ought not to be disposed of under see. 431 
without the original records being eaJled for 
fr-orn the low^r Court. 


THE IjEGALITY AND EFFECT Of 
CONDITIONAL PARDON TO AC- 
COMPLICES OUTSIDE THE 
SCOPE OF SEC. ;337 OF 
* THE CODE .OF CRI- 
MINAL PROCE- 
• DURE. 

We understand that Mr. Amarnath Dutt, 
M.L.A., has given notice for leave, to intro- 
duce in the Legislative Assembly *a Bill to* 
amend sec. 337 of the Code of Criminal Proce- 
dure, by insertion of®} clause to the effect that a 
conditional pardon shall not be tendered to an 
accomplice in any case, m any manner not 
provided for in that section.. In the state- 
ment of objects and reasons the necessity for 
amendment is said to havo arisen from the 
decision of the Allahabad High Court in the* 
case of Emperor v. Har Prasad Bhargava, re- 
ported in I. L. R. 46 Ay. <2^6. We thmk that 
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the matter of tho proposed legislation is one of 
considerable importance and public attention 
was drawn to it by a petition signed by se^eral 
members of the i\gra Bar to the Statute lieyi- 
sion Committed of the (loverninejit of Ii^ia, 
and to boUilHouses of the ('eiitral Legisla- 
ture, a copy of \^hicll appeared in tlic 
“ Hindustan Times ” of llie liist March last. 
l;be 4llf^habad High ('ourt has held in this 
case that an executive aiithoritv like a Local 
Government has mhereiit power to grant 
conditional pardon to accomplicoH in cases 
outside the scope of sec. of the Code of 
(hlminal f’rocedure to obtain and tender their 
evidence against others actually })r^secuted. 
This view of the Allahabad High ( ourt has 
been recently followed by the Nagpur Judicial 
(.'ommissioner's Court in the case of A, ll\ 
ChaHclekar v. Emperor, decided on Oth July 
'19*25 and reported in All-Ii]dia Kc|M)r(er, 1925, 
Nagpur ;31d. In its issue of the 15tli August 
19*25, the AmriUi Bazar Palrilui has drawn pub- 
lic attention to this matter. ^ 

Both these cases were against ])ublic ser- 
vants, one against a Subordinate Judge and 
the other against a Tuhsildar, under sec. 161, 
Indian Tenal Code, and arose in the ( ^^ntnl 
Provinces in which the Local Government had 
proclaimed conditional pardon to accomplices, 
namely, the l)ribers and their abettors. The 
guarantee was held out that the GovernnieM 
would not institute any criminal proceedings 
against the bribers and abettors who gate evi- 
dence against tlie ])ersons notified to pro- 
ceeded against. We also understand that the 
Local Goveiiiment recently gave a similar 
amnesty to certain defence witnesses in the 
Jaqpat Hao v. Satidas and othen now 
])ending in the Court of the Sub-Divisional 
Magistrate of J>tul^ District in order to allow 
tlvmi to give evidence of having bribed the com- 
plainant wdio is prosecuting the accused in that 
case for defamation. In the Agra Bar i>eti- 
tion several considerations have been raised m 
^show tbat the view of the Allahabad High 
* Court is not sound and is fraught with difficult 
and dangerous consequences. • 

Tjooking first to the legality of a conditional 
pardon to accomplices outside the scope of sec. 
337 of the Code, we find that the view of the 
Allahabad High Court is directly in opposition 
to that of the Calcutta High Court in Banusinq 
^v. Emperor (33 Cal. 1358) and of the Nagpur 
'judicial Commiasi^meT'a Court in Govind^ v. 
JimpcTOT (16 Nagpur Law Reports 9). In the 
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Calcutta case the High Court has held that a 
Lo(j*al Government in India has no power to 
Itmder conditional pardon to an liccomplice for 
the purt)ose di his being e^xamined' as a compe- 
tent witness agair&Gt others accused, with him. 
That Court *after referring to the English and 
the Indian law on the subject came to *ihis 
copclusipp and Mifra, Additional Judicial 
( opiinissioner, in deciding tne 'Nagpur' case 
lollovved tills view . The Allahabad High 
Court, and lire Nagpur Judicial C'pmmis- 
sioner‘s C ourt while deciding Ckandckars 
case recently, cited no aulhority in support ol 
their view and we confess it is fliflicult to find 
ari\ ^to support 'it. Regarding the view in 
Bannsniq\s cast; the AUahabild High Court 
simply said : ‘‘ In a case to wdiich we referred 
above, that of Baiiusivq v. Emperor, the 
learned Judges‘MieJd tliat a Local Government 
m India lias no ])Owej- to tender a conditional 
pardon to an accomplice for the jiurpose* of lus 
being examined as a competent witness against 
others adiised with him.' Jf this pronounce- 
ment only m^ans that the Legislaturejin In- 
dia has provided no method outside the scopes 
of sec. 337 or J94 of the Code of Criminal Pro- 
cedure, hyVvdiich a Ixx*al Government can pro- 
vide an accomplice witli a ^hidicial order which 
he can subsequently plead in bar of his own 
prosecution, should 'such prosecution be in- 
stituted, it is undoubtedly correct/’ But it 
seems clear from the judgment in Batiusin(fH 
case that the above is not the meaning of the 
Calcutta High (’ourt’s ruling. On the other 
hand, the question pf Bie competency of the 
Local Goverifp’.ent to tender conditional pardon 
in a case outside the pale of sec. 337 w^as actually 
and directly before the Court and was decided 
by it." In support of thSiV view the ‘Allahabad 
High Court argued, “Ii^Beerws to us obvious at 
the same time that a discretion to refrain from 
instituting a prosecution, in any particular 
case, is inherent in any authority ibo which thje 
law has enfrusted the pojver to institute tiie 
^prosecution. Nor can any law prevent a per- 
son or body of persons, exercisiqg such author 
rity freJm determining beforehand how that 
discretion shall be exercised upon the happen- 
ing of a certain contingent event. If such de-- 
termination ii communicated beforehand to 
any person or body of persons to whom it may 
concern we can find no provision in tlie Indian 
Statute law which lava dowu;^ that tjbe com^- 
petency of such person or persori$ to tostlfy as 
witnesses in a Criminal Court «d>o«t any .matter 
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in , 9uch coioinunicatioii is thereby affected.” 
Now Ihiy argument doea not neeni lanltiesa, i'tg* 
to . refrain frt)m^ instifiitino a^» prosecution 
against a person unupnditionallv is one thing 
and to. tender him a conditicHial pijrdon extru- 
judicially in order • to jnduce him to gite evi- 
dci-tfe against another person is an, entirely 
different telling, because apart troiii , the one 
being legal Sn(J*lliG other illegal the effect of 
such procedure .on the mind of the accomplice 
1^ entiij^ly different in th^ lw<5 cases, ^ 

■* Jt is obvious that the fxiwer of instituting a 
prosecution does iiot always rest witli»a Jiocal 
Ooverfiment, ftr, having a few cas^-s wherein 
• the previous Han(;ti(ln of the^Lccal Govcrimienl 
is re(jun’ed to jnsfftute#f)rosecutiTm, any private 
individual, even a jiarty not actually aggriev^-* • 
' ed hut av/are of the facts of the 'ease, 
can instituW a firosccution agairTst an offender. 
A Local (loverninent is a constituted body and 
couseqifontly it can liave only sucli powers as 
are given to i! by its constitution or expressly 
by any other law^ Iff U. v. llit)n^iatTtfi (I Horn, 
(ill), Melvil, J., seems to have b^on of opinion 
that the tender of f)ardon in this ccjuntry must 
be in confoniiity with the ('ode of (’riniinal 
l^rocediire whicii and which alone 'should re- 
gulate trials in eriinfnal eases. In view of this 
and othei* considerations^ which follow, the 
. tender of pardon to an aeeotnpliee by a Ijocal 
(lovernment or any executive authority out- 
side the scojie of sec. appears to be illegal. 

We next consider the effects of such condi- 
tional pardons by executive autlioiiiy on the 
admissibility, and •value of accomplices’ 
evidence in criminal trials wtiich must be 
governed by the mandatory provisions of sec. 

5 of the Criminal Procedure Code. TIiq first 
point deserving conaiiferation is why the Code 
of Criminal Proc«jdure,has made no provision 
tor tlie grant of conditional pardon in cases 
outside the scope of sec. 337.* To our mind 
the reason is nlain and it is' thjs. Law dis- 
favours the evidence of accomplices on grounds^ 
of public policy and natural justice. Hence it 
is that the scjope of the section is limited to 
particular offences and the procedure is hedged 
with safe-guards apd limitations. It is signi- 
ficant that the recent amendment of the Code 
of Criminal Procedure, while extending the 
scope of sec. did not bring sec. 163 of the 
Indian •penal Ccj^e under its operation. 
Whenever the Ld|(islature considered it neces- 
sary e^t^nrf the scope of that section it had 
to enaet special or local laws. Sec. 7 of the 


Punjab Frontier Crimes Regulation (No*. 3 of 
liK)]) and sec. 8 of tlie Bengal Criminal Law 
Amendment Act of 1U*25 are ilhistrationMii 
imnL And further secs. 103 and 343 of the 
Code expressly prohibit any person in unthor- 
ity or Court from obtaining anv disclosure from 
an }](‘com))lice or accused person by offering 
any inducement, promise or tlireat. Aghuii 
the slatetnent of an accomplice in pursuance, 
of a conditional pardon not authorised liy sec. 
337 hocomes, by reason of sec. 21 of the Evi- 
dence Act, inadmissible and irrelevant against 
him in his own prosecution for the offence m 
winch he is an accoinplu^i. In the words of 
Lord Campbell, C. J., in 11. v. Scott, J). and 
13. -17, the reason is “ because under such cir- 
cumstances the party nuiy liave been influenced 
to say what is not taaie and the supiiused con- 
fession cannot safely be acted upon.” ” It is 
not hecaiw^e law is <ifraid of having the truth 
elicited that these cxinfessions are excluded, 
hut because the law^ is jealous of not having the 
tnitl)/’ 'v. Mansfield, li ('ox C. V. 63'.). 
Confession not relevant against the maker 
not iclevant against a co-accused person. In 
two cases reported in I. L. R. 45 All. 300 and 
633, rtie statements of accomplices were ob- 
tained on the basis of illegal pardons and they 
were held irrelevant not onl\\againRt the per- 
sons making them l)iit were not allowed to he 
used against other /‘o-accused also. In 2 All. 
2(K) and I Laliore^ 102, the evidence of accom- 
plices Obtained on illegal pardons was rejected 
as altogether yiadmissible. If then instead of 
the statement of the accomplice ubtained by 
offer of an illegal pardon being used againsr 
him as accused person it is sought to be used by 
putting the accomplice into witness box against 
the other accused, it should hi;ve less relevancy 
and weight, for in this latter case the accom- 
plice has not even the fear of the statement 
being used*against him and feels fortified by 
the pardon. 

E\eu assuming that the evidence of an ac- 
complice obtained on the basis of a conditional • 
pardon outside the %cope of sec. 337 is techni- 
cally aflmissible undq*’ the Evidence Act, it can 
hardly be denied that'it mav cause great hard- 
ship and perhaps grave i^ijustice. The posi- 
tion has been w’ell*brought oiU in the judgment 
of Mitra, d., in (lovinda \\ Emperof (16 
Nagpur Law Reports 9). There * Mitra. J.. 
has clearly shown that to Render coiiditiqnah 
pardon to accomplices in cases and in mannei" 
not authorised by sec. 337 is practically m direc- 
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tion to tho Povice Officer or the Magistiute 
holding the investigation or enquiry not to do 
t|gir duty under secs. 170 and 204 of the Code, 
and both these sections are obligatory and not 
directory. Under the former sectwn it is the 
clear duty of the investigating Police Officer to 
move the Court to take piYXjeediug against all 
the persons whom the investigation shows to 
be guilty and under sec. 204 the Magistrate 
taking cognisance of the offence is bound to 
issu«j process against all the accused when 
there is sufficient ground for proceeding. 
Under sec. 239 of the (>)de, the Magistrate 
lias no donbi. a discretion to proceed jointly or 
separately against all the accused hpt not to 
proceed at all against some is not within the 
(wmpetency of the Magistrate. The power io' 
convert an accoinj)Iice or accused into a com 
petent witness legally rests with the Magis- 
trate or Court under s(x*k 104 or of the 
Code and it is an evasion of law not to adopt 
any of these courses and tender him as a wii- 
uess under an unauthorised promise of pardon 
by pledging public faith not to prosecute him. 
The evidence of such accomplice is thus ob- 
tained in disregard of statute law, and herein 
lies the illegality as also in not prooe^ding 
against such accomplice at all. The conse- 
(]uences of these illegalities were not consider- 
^ by the Allahabad High Court and the Nag- 
pur Judicial Commissioner’s Court in tlieir 
judgments referred to abote. Jt is unfor- 
lumate that neither Court referred to the view 
laid down in the case of Govindu v, Jimperor 
Nagpur Law Keports 9) n^r crave a deci- 
le on such an important point of law. 

Obviously sec. 537 of the Code of Criminal 
Procedure cannot be invoked to cure an ille- 
gaSity of the nature indicated above. As point- 
ed out in an article at page Ixxiv of 29 XSalcutta 
Weekly Notes, “ Tne only defects that can be 
condoned under the section are tliose whicli 
are mentioned in the section and those only. 
It is not a general ‘ curing ’ section governing 
all the provisions regarding procedure but in 
certain specified cases it can be invoked tu 
cure certain defects on tl^ ground thatmo pre- 
judice has been caused ®r in the words of the 
section no failure of justice has been occasion- 
ed. When it is pleaded that a certain devia- 
tion^ from the established procedure comes 
within the scope of sec. 537 the points for de- 
^ termination are— (a) Is it one of the defects 
‘mentioned in the ^section? (b) Has it in the 
circumsjtances of the particular case occaflloiied 


a failure of justice? The decision of the Court 
/mist be either (a) it is or it is not an irregu- 
larity ccmtamplated Ky the ^seclaon and (6) it 
lias or it has not in the^ circumstances of the 
jmrticular case orScasioned a failure of justice.’* 
To hold otherwise will^aineunt to saying that 
that section abolishes the re^«t of the Code by 
making , t, he other sections non-oWigatory. It 
is to be regretted that the Wjgff Court in 45 
All. 226 contented itself by deciding what- 
ever effect, the eircu/nstances under Wi^ich 
evidence of the accomplice witnesses wa.s 
given in that case might have been u/ion its 
credibility there could ]^e no Objection to its 
admissibility,” and did nol* consider the conse-' 
(jiienoes following from thd'Vvyience pf those 
witnesses being obtained in pursuance of an 
‘unaisthorised conditional tender of pardon as‘ 
an illegality vftiating the trial andonot cqred by 
sec. 537 of the C(Mle of Criminal Pivicedure. 
l^lie Nagpur C’ourt also left the matteir there. 

As a matter of public policy afso the evidence 
of a witness^ to w'hom conditional pardon has 
been given o^iiside the scope of sec. 33? should 
carry no weight whatsoever, for it is obvious 
that the case of such an illegally pardoned 
approver •’ is (juite different from that of one 
legally pardoned under se«. 337 or 494 bec.aus« 
tlie former would naturally say as much as 
jiossibJe in favour ‘of the prosecution, as he- 
thinks his safety depends upon the executive 
authority’s opinion and not upon any judicial 
finding and his statement cannot also be used 
against him in his proBecution for the same 
offence by reason ofcse<5^. 24 of the Evidence 
.\ct. AgainVas pointed out by Jardine, J., 
in 14 Bom. 331, the evidence of an acoomplice 
obtained on thccstrength^f conditional pardons 
granted by the executi^e*anthority le likely to 
be a source of considerable danger to the purity 
of justice for it can lead to false evidence being 
easily got up. , e 

We think it is desirable that a test case 
should be taken up to tjji© Privy Council in 
'order to obtain the pronouncement of the 
highest tribunal on the scope of sec. 387, 
Crimiilal Procedure Code. In the meantiine 
we agree that the bili of Mr. Dutt is tmipd.on 
sound principles and hope tnat the L^slature 
will soon see their way to lay down the law 
on the subject expressly and correctly* 

8.^G. Chaudhubi. 
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The High Oouit, Original Side, will be closed 
lor the Annual^ Vacation (including Mahalaya, 
Durga and Lakshmi Pujas, Fateha-Doaz-Dahom, 
Kali Puja, Bhratndwitiya and Jagadh 2 ufcfi Puja) 
on and from Friday, the 28th August* to Saturday, 
the 7th Kove‘inber 1925, both days inclusive, and 
will resume its sittings on Monday, the 9th Nov- 
ember 19i^5. 

The offices of the Court, Original Side, will be 
closed for general bumness for the Annual Vaca- 
tion on and from Monday, the 14th September, 
to Wednesday, the 4th November 1925, both days 
'inclusive. 

One Judge vill remain in town for urgent 
business and arrangements will be made for the 
attendance of sucii Superior and subordinate 
officers as may be required for the disposal of 
urgent business, • ^ 

The first motion-day after the li^fdays will be 
Monday, the 9th November 1925. 

By Order, 
MAURfe*: Rbmi'ry^ 

* ’ • 

High Court, O. ^S. : 

The 17th August 1925. * 

The* Hon’ble Mr. Justice Greaves will hear ap- 
plications of specially urgent natuue on Monday 
the 31st August and»Monday the 7th September 
1925 at 11 o'clock, otherwise His Lordship will sit 
only by special |kppointment, application for wffiich 
should be m^e in writing to the Officer ofi duty. 

Such specially urgent Chamber applications as 
aealt with by the Registrar or Master will 
be heard by the Master on the following specified 
days in August ^nd September, mz. ; tlie Jlbt 
August And Ist, 3rd, 7th, and the 9tb September, 
after whifih date and up to the end of the vaca- 
tion urgedt Chamber* applications will he taken 
by special apptAntment only by the Master, fail- 
ing him by*tUe Registrar upto I8th September 
by the Senior Asstt. Registrar on vacation duty 
from the l^th September tb lUh October and by 


the Registrar from i2th October to end of vaca- 
tion. 

No ofht'r applications mil be taken during tlie 
Vacation. 

Naiiio. Address. Period. 

Mr. P. Palsett c/o MilLoii <fc CS , Whole Vaeation. 

* 1 15, Frinspp St. 

Mr. J. M. Ghosh ... 3/1, Ashton Road, „ FailingMr 

* Mhowauipur. Palsett,* 

Mr. J. S. C'^tta ... 04, Bo^\ bazar Street. „ Specially 

for oSico work^ 

Mr. J. N. De ... 36, Chuckerbaria Rond. „ Specially 
9 ^ South, for olHco work^ 

^ Maurice Remfry, 

Ib'gisCiar. 

High Court, 0. S : * 

'The S/fth August 102). 

APPELLATE SIDE. 

It jsxhereby notified that the High Court, Ap- 
pellate Side, will be closed for the Annual Vaca- 
tion from Friday, the 28th August, to Saturday, 
the 7th November, 1925, bolh days inclusive. 

Xhe' Hon’ble Mr. Justice N. R. Chatterjea and 
the Hon’ble Mr. Justico B. B. Ghose will sit as 
the Vacation Judges, except during the following 
Court a^d Gazetted (Executive) holidays, ci!?: — 
Gazetted h^id.ny on account Thursday, the J7th Septi m- 
of Malmlayn. • her 1025. 

Gaz#*tted Ir lidnys on account Moiid»»y to Friday the 2l!?fc 
of Duiya ami Lakshmi Pujas Sn})teTubcr to Zud ()ctober 
and Fnteha DoHzduham 1925. 

Gazetted holidays on account Friday mid Sutur<lfiy, tJio 16tli 
of Kali Puja. and l7th October *925. 

Court lioliday on account of Monday, the 19th October 
Bbratriclitia. 1925. * 

Gitzetled holidays on account Monday and Tuesday, tho ?6th 
of JngadliatriJ.*uju. and 27tb October P'25. 

Notice as to the days on which the Vacation 
Bench will sit for .the hearing of motions and 
eases in which Vakjla are engaged, and as to‘tho 
dSstrihution of business, will be given inom time 
to time. • • 

The Office of the Appellate Side will be closed 
for the Vacation from tjiursday, the 17th Septem- 
ber, to Monday, the 19th October, 1925, bo.th days 
inclusive. » 

Such Bench Clerks, Editors, Translators, Assis- 
tants and Typists as may be required will attend 
throughout the Vacation, except on* the Court’s 
sanctioned holidas'^s and the Gazetted holidays 
above specified. • 

H. a STORK, 

• Rrgistiar. 

The Uth Augusl im, • • 
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Capital sentence cases - Duty of Crown to 
provide Counsel for defence when neces= 

‘ ^sary. 

A glance at the list of undefended cases lu 
ihe High Court shows that even many capital 
sentence cases have to be decided by the 
Hon'ble Judges without the assistance of 
Counsel on both sides. It is a notorious fact 
that in these cases convictions are had \eiy 
often on circumstantial evidence, for direct 
evidence is seldom available m these case^. 
The Iieinoiisness of the offence and the gravity 
of tlie punishment involved inspire the perpe- 
trators with a doH[ie!‘ate effort to yonceal all 
traces of the occurrence ; on the other hand, the 
detective ability of the ])olice is put to the 
severest lest. iHie conjoint effect of all these is 
that the guilt must be fastened on some one 
who iniifit be punished. <. * 


Toi lefer to a few notable instances the 
case of Isv\ar J<apit of Howrah is like 
a romance. Iswar had a grown up daughter 
who fell into evil ways and she disappeared 
from her father's house. The enemies of 
Iswar gave out that he had murdefeti his 
daughter. The dead bodv was found and 
identified and Iswar was placed on his trial 
and in due course convicted and sentenced to 
death. On the apfiointed day when Iswar was 
to pay the extreme penalty of law, the execu- 
tioner was about to put the noose round Ins 
neck when a woman suddenly > appeaJed on the 
scene and frantically cried out, “ Save him 1 
am alive.” It w'as Iswar’s daughter who in- 
spite of all her faults had so much of the 
human being left in her that she ^ could not 
bear the idea /)f her father losing his life for 
no fault of his but' indirectly on account of her 
own misdeeds. 


In the case of Jiadhab Chowkidar the victim 
was little girl and the accused her father 
Madhab'was a village cl^pwkidar wlm on coin- 
ing home after doing his duty tt night 
went to bed late aV night, his only and 
beloved child a daughter of seven or eight 
sleeping by his side. Sometime after, the girl 
woke up the father as she wanted to go out to 
answer a call of nature. The place w^as in- 
fested with wild boars and hence the girl 
wanted her fatW to accompany her. The poor 
fellow W’ag tired — sleep had not had sufficient 
time to refresh iym ^nd lie asked the girl to go 
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out and fear nothing. While outside she 
raised an ^larm and fhe fatli^r to scare a^ay 
the wild tmimal threvy a split bamboo with 
one end sha»pened like a spear which 
struck llic girl who expired wi^Ji a groan.. 
Nothing seemed to be more welcor^e to 
JMadfeab than his own death. Hjs wife who 
had for long been on the look^otit for an oppor- 
tunity to get rid of him as hejiad always stood 
as an obstacle tin the w ay of her felicitous rela- 
tions with her paramour proclaimed to the 
neighbours that the gij*l had ])een murdered 
by Madhab in a fit of dngei’. Madhab was 
tried, convicted ^ and sentienced to death. 
wife ran liome and njiide ^i^'erings to the local 
deity to inaugurate the happy 'event. Madhab 
was ultimately saved by the gratuitous services 
of the late Mr. Moii Mohan Ghojjh rendered in 
the cause of justice. 


^riie Balladhan murder case, in which a lea 
plantei^of the name of*^ Mr. Cockburn was 
murdered m the dead of night while sleeping 
in his bungalow with his mistress, a cooly 
woman named Sadi, was also peculiar for 
many reasones. For this murder two sets 
of accused persons wereeon two different trials 
which took place at an interval of thirteen 
years, convicted aiid sentenced to suffer the 
extreme penalty of the law. It is needless to 
say that on each occasion the accused w^ere ac- 
quitted by the High Court. In the first Balla- 
dhan trial, Mr. J. T. Woodroffe who 
argued the appeal of. tlie condemned men made 
a memorahte speech in the course of which he 
said : ” The ermine of justice has been fre- 
quently sullied ill this country by the miscon- 
duct of the police but' never has •the course 
of^ — 1 would not say justice but of proceedings 
c’onducted in the name of justice — disclosed a 
more contemptuous disregard of law or, .an ac- 
tion more calculated to tarnish the name, of 
British justice than the < 2 ne wdiich has ’ just 
come under observation/' 

Coding to more recent times the Comilla 
shooting case created perhaps the greatest 
sensation at the time and the trial in this case 
was described by a local contemporary as 
“ wonderland justice.” About the same time 
came another case fronj the sam'e district 
in which the deceased was^ done to death * with 
a dao and the cervical column^ was ^^seveired yei 
ho distinctly and audibly named his assailant. 
This trial also called for the stropgest cum* 
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ments in tbe press especially from the th^ 
editor of the (^apilal whose sledge-hammer* 
criticism was very poi^iant, * 


Anpthef sensatmnlil case came up to lhe*High 
Court Irom the District of Maldah, thefase of 
Emperor r?I^iji«Jvader. A Sf-hool bdf w4s 
found on liis waf home from scnool in the com- 
pany of Biijis ,l\&,(ler. He never readied home 
ami was^missed for ever. He *v\as fe^t seen 
alive vMth liirjis ivadei’ who was convicted as 
the min^lei-er. Jn the Higli Court this case did 
^Dot require much ^ eilort «n the fiart of the 
learned Counsel \Viio defended* (he accused. 
After Una judgwent waff ])laced the (.'rowii was 
^called ujKjii to reply and' the Ilorrblc Judges at» 
once sent dov.ii an order th rel(‘aie the accused 
on his.persoftal lecognizance pending the deli- 
very of n written judgment. 


A case from Ihrbhum was periiflps the 
most iiiuque. A diabolical murder t(3ok place 
in a respectable Brahmin family consisting of 
tbe father, two sons and the wife of the elder 
son who was away from home •at fhe time. 
The victim was rtie youngest son, a boy of 
eight, who was liacked to pieces witli an axe. 
.The head of the iamily’ handed over his 
daugliter-in-Iaw to the police as tlie criminal. 
She w^as marched oil to the Sudder, a distance of 
sixteen miles and after having walked the 
whole way when she reached the house of the 
Police InKf)ector, she iTegjied of the people there 
to give her a glass of water to t+rink. There 
she spent the night and wlieri morning came 
with it came a confessi^m full of details as l(j4iow 
the moiistfoiis act had*actuallv been done. The 
chain of evidence Avas complete, she was found 
guilty but the Sessions Judge in consideration 
of bar age and sex sentenced he» to transporta- 
ti(^ for life. ^ 

The record was so very complete that it was* 
indeed a very^diflicult case for Counsel for the 
defence. Suspicion was however rousell and 
the tJon’ble JudgQ^s called for the special 
diary of the police — the confidential diary as 
it is called and yiis docurflent disclosed startling 
facts ’wfhich left no room for doubt as to the in- 
nocence V the girl.^ Their Lordships in a very 
welljconsidered jildgment acquitted her whom 
they desaribeff is the housewife, the cook and 
the housemaid all in one who became the 
victim of 6 foul conspiracy. 


A story is current in legal circles that many 
years ago a large sum of money came into the 
local kiitchery of a rich zemindar as reinittaiit?e 
of rent colleyited in various centres and the 
same night the zemindar’s naib was murdered 
and the money l(x)ted. A reward was pro- 
claimed for the arj-est of the offender and he 
was arrest<?d, placed on his trial and couMcted 
by the Sessions Judge. When the matter 
came in appeal to the High Court Sir Charles 
Paul, then Mr. Paul, the Advocate-General, sup- 
|X)rted the conviction on behalf of the (’rown. 
The appeal was dismissed, the condemned man 
paid the, penally tor thi^ crime he had com- 
mitted by liis own life and peace and ordtn* 
•were established in tJie locality and the zemin- 
dar s men went on with their ordinary duties 
as usual without any further trouble. Years 
rolled away, the fact^s of tins sometime sensa- 
tional case were all drowned in oblivion. Mr. 
P«aii1 was one morning strolling in his garden 
giving instructions .to his servants when ii mid- 
dle-aged man with an old fashioned umlirella in 
his hand entered the gateway and saluted the 
sahib. ‘‘ Who are you and what do you vvaiytT’ 
were, >jaturally the questions )Hit to liim and 
these elicited the following answ’er : “ Sir, 1 
am the murdered naib of that zemindar from 
wdiose kiitchery a large amount of money was 
stolen and whose murderer w^as at your in- 
stance convicted and hanged.” ^I’he man was 
bidden ^0 sit dowm and lie related the whole 
Ktor\, ligw the money actually came to the 
kutchcrv, how’*a dacoity took place at night 
and the money was looted, how the nail) 
apprehending that his master incensed at the 
loss of HO much money would naturally put 
him into trouble fled before tlie day dawned, 
how for»years he kept hirmself in concealment 
from wdiich he came out after the death of the 
old zemindat, how tlie idea haunted him that 
an innocent man had been killed find even the 
great lawyer had been duped into believing him 
lb be really guilty. The brain of the, veteran 
lawyer began to reel, he asked the man to go, " 
sank iifto his sofa anjl pondei'ed over what 
had taken place. * 

All these go to ^ihow that it is very difficult 
to (V)me to a definite conclusion in these yases 
which as stated above are mostly decided on 
circumstantial evidence. Mr. Justice Digam- 
bar Chatterji when presidinjf over the Criminal * 
Bench used to request lawyers to take up 
, these undefended eases,# bu4 this went* on for 
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Hoim tinwj only. The late Sij‘ Syod Shanieul 
Hilda when in charge of the judicial port- 
folio' in the Governor’s Executive Council 
favoured the idea of the Crown providing for 
Counsel in these cases but he used to say that 
nothing substantial could be done unless the 
High Court took the initiative in the matter. 
We think the Hon’ble Judges shoivld ask tbe 
Government to make the necessary provision. 

JUEISDIOTION OP CIVIL COURT TO 
PULL DOWN HUTS WHEN 
GIVING DELIVERY OF 
POSSESSION. 

In Mofussil Courts' very often a certificated' 
purchaser prays for taking delivery of posses- 
sion by removing huts standing on the land 
and the reported cases of the Courts do 
not throw much light on the point. Some 
Courts allow the prayer of the dedree- 
holder provided a notice i^ duly served upon 
the judgment-debtor allowing him opportunity 
for removing the structures but it can be sup- 
ported neither by any authority nor can it be 
said that i I is done in strict complianoe with 
any provision of the Civil Procedure ^ode. 
The result has been confusion when Courts 
have had to deal with matters of this descrij)- 
tion. 

Now the question of the removal of huts may 
arise in three specific qases : — ^ 

(1) Under a rent decree. 

(2) Under a money decree. 

(3) Under a mortgage decree. 

In a case where the huts are specifically 
purchased there arises no difficulty in answer- 
ing the question but the question becomes 
complicated where ^^the decree, sale-certificate 
and the writ of delivery of possession are silent 
on the point and a WTit is duly issued under 
Or. 21, r. 95. 

• Let us examine the different aspects of the 
case. , 

. There are only two distinct and separate 
provisions in the Civil Procedure Sode for 
taking hhas possession. 21, r. 35 refers to 
cases w’here a suit is brought for possession of 
immoveable property and a ^decree is passed in 
the^suit for the delivery of the property to the 
decree-holder, while r. 95 of the same order 
refers to cases where immoveable property 
belonging to judijment-debtor is sold in exe- 
ciition^of the decree against him and posses- 
sion js sought b.Vcthecauclion-purchaser. Save 


except the difference tliat has been noted 
above the two rules are similar fn scope. IL 36 
consists of ‘three distin^^t, separate and inde- 
pendent clauses ^and each of these clauses 
deals'' wife different siibi.ect-inatters. Cl. 3 
speaks ,of delivery of possession when ft is 
chrected, ^gainst buildings and enclosures. Cl. 
i is exactly parallel to r. 9? ^iiJ^the only dis- 
tinguishing feature that is apparent is that in 
the latter^ portion of ^ the former rule, tlie worlds 
“ if necessary ” have been inserted as against' 

“ if need be ” in r. 95. The wwdings of cl.' 
J of r. 35 does not and, canncfi co^'er circum- 
stances provided 'lor in ck 3- There is only - 
one section in* the (’ode for'^lakjng delivery of 
possession of houses, and this ^is contained in 
cl. D of r. 35. If the piovisions of cl. 3 to r.* 
35 is not conlfemplated to cover ar case coming 
w'ithin cl. 1, we cannot say that it is contem- 
plated by r. 95 either. 

Let 118 take up the matter from another 
point of •'view. It has already been pointed 
out that in the latter portion of both the sec- 
tions the ^ provisions are not similar in spirit 
or language. The wordings are different. In 
r. 35, cl. I the v/ords if necessary ” have been 
inserted as against “ if^need be ” in r. 95. 
There ought to be some difference otherwise 
the wwdings could not have been quite differ- 
ent. Side by side, let us take into considera- 
tion the different forms and wordings of the 
writ of delivery of possession under both the 
rules. Form No. 11 and Form No. 39 to Ap- 
pendix E are two dirUitct forms under rr. 35 
and 95 resj^tively in accordance whth which 
the order of the Civil Court is executed by the 
bailiff. 

Form No. 11 (Or. 21^ r. 35). 

Warrant to the bailiff to give possession of 
land, etc., (Or. 21, r. 36). 

(Title.) 

To 

The Bailiff of the Court- 
W hereas the undermentioned property in 
the occupancy of hj^-s been decreed 

to , the Plaintiff in this suit, you 

are hereby directed to put„the said in 

lx>ssesaion of the same, and you are hereby 
authorized to remove 'any person bound by the 
decree who may refuse to vacate the same. 

Given under my hand gnd the seal of the 
Court, this day of f . I® • 

Schedule. < fv 

Judge. 

Form No. 39 (Or. 21^ r. 96). 
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'Order for deliNery l-o ceiniliocl |)m‘cbaser of 
land at a sale. ^ ^ 

In execution {Of. 2L r. 95)* 

(Title.) ^ 

To 

The Bailifl' oii the Uourt, 

Wherea!*^. • has become the certified 

purchaser of * * at a sal® in execution of 
decree in suit of J9 ; you are 

hereby ordered to ))nt the said ^ , the 

certified purchaser, as aforesaid in ]>flssession 
of the same. ' • 

GkA under^ my hand and the H<^a! of tlfe 
C’ourt, this ^ day of * JV) 

* • .Iud^»e. 

The latter portion^ of both the se(*tion.s arc 
dissimilaj- in spirit and \\'ording. Jn tho foi^ 
mer there i^^ atithority j^iven fd^' the removal 
of the* person obstructing while in the latter -t 
has )jee«»i pur|>osely omitted. The subseejuent 
sections, viz.,^n\ 97 and 98 deal with resist- 
ance or obstruction to |)osses8iou immove- 
able property. From the absence of })Ositive 
direction for tlie removal of persons in Form 
No. 11 as well as from llie direct ])rovisions as 
laid down in rr. 97 and 98 it is appanmt that 
the bailiff cannot apj^ly force in delivering pos- 
session without any second order fi*om the 
Court and the Court is to arrive at that deci- 
sion by closely following the fuwisioiis as laid 
down in it. 97 and 98. It has already been 
submitted that the Court is not in a iX).sition 
to deliver possession to the decree-holder by 
demolishing houses imdc^’ cl. 1 to r. 35 and it 
can do so only under cl. 3. As*iiie provisions 
in r. 95 is similar in spii’it it cannot be said 
that the Court can dij’ect the removal of liguses 
while deiivering jjo^session under r.* 95. 
From all these we can^ safely arrive at the 
c^onclusion tliat if the lioiise itself is not speci- 
fically purchased then the auction-i>iii*chaser is 
imt entitled under r. 95 to take deliveiy of 
pfesession of the^lajid by remo’Val of houses.' 
The auction-purchaser has got his remedjf 
open and he jan bring a title suit for the khas 
possession of the site by removing th^ houses 
standing on it and thei> ]X)SBession may be 
delivered to him m due course of law under 
cl 3 to r. 35 • * 

The position^of the decree-holder under r. 35 
is mucH^ letter thE^p what the certificated pur- 
chaser occupies t under r. 95 because in the 
former fjhe Difendant is treated all along as 
trespasser while in the latter the proiierty 
even in yie writ^of delivei^ of possession is re- 


presealod by the judguicut-dcbtor. A decree- 
holder IS not entitled to break down houses 
under r. 86, it the decree is silent about it. 

It has been, specifically laid down in Radha 
(robinda v. Brojendra, 18 \Vr. 5'27, that it is 
hardly within the province of the executing 
Court to deliver jossession to decive-liolder 
under r. ;^5 by the removal of buildings 
thereon, where the decree is silent on the 
l>oint. If the decree is bileiit, can we say that 
the Court can do it under r. 95 where the 
house was not purchased. 

It lias already been laid dowm that in an 
execution case the question of the removal ol 
huts may arise in three siiecihc caso.s, viz. ; 

(1) Under a rent ilecree. 

(2) Under a money decree 

(8) Under a mortgage (l(‘ 0 iee. 

For the^sake of convenience let us take the 
first two cases together. In a rent sale the 
holding jiasses to the pundiaser wdiile in a 
sale under a monev decree the right, tftlo and 
interest of the juugnient-debtor passes to the 
purchaser. It makes no difference between 
the two kinds of sales for our present purixise. 
In tli^ above two cases neither the sale procla- 
mation nor the sale certificate shows that the 
auction-purchaser has purcfhased the houses 
standing on the land, the houses standing on 
tlii? land not having been advertised lor sale. 
So, in the face of 311 these, can it be said by 
any stfptch of iinaginajion that the houses 
would pass to the decree-holder? The auction- 
purchaser cert^tiinlv becoincs the owmer of the 
land u[K)n which the house stands and he is 
entitled to take khas |>ossession by removing 
the houses only by a regular suit. 

An auciion-pureliaser at a mortgage sale 
stands oj] a different footing becausejt is govern- 
ed l)v a special Act, viz.. Ihe Transfer of Pro- 
jx^rty Act . IVoperties fall under two categories — 
moveable and immoveaWe. Mouses fall under 
the category of immoveable |>roperty. Dr. 
^hose observes in Jiis moimmerital \york on 
Mortgage at pagj 750: “It is hardly' 
necessj^’v to add that a house being im- 
bedded in the earth iij undoubtedly immoveable 
property for though you can move chouse, you 
cannot do it without desfroying it.” Mort- 
gage is the transfer of an interest in ^me 
specific immoveable property. Dr. Ghose ob- 
serves at page 231 of his book : “ The word 
specific in the T. P. Act Ls^ ordinarily used in* 
common parlance, as something distinct from 
general and unless ,,the j;>roperty is specified in 
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the deed, there can hardly be a iiJoitj>‘age with- 
in the meaning of the statute. 

"The question arises whether the houses 
standing on the mortgaged landk pass to the 
decree-holder or the auction-purchaser as the 
case may be, by the application of sec. 8 of the 
Transfer of Property Act t hough only the 
land was specifically mortgaged. It, has been 
laid down in 16 (■. W. N. at page 1101, that 
the law of fixtures has got no application in 
India. The gist of sec. 8 is that unless a con- 
trary intention can be gathered things attached 
to the earth would pass with the land. The 
question is free froife confusion M'^ere the 
house itself is mortgaged but the rnattor be- 
comes complicated where jthe decree and the 
bond are silent about the houses standing on 
the land. In a simple mortgage where only 
lands are given in mortgage and q decree is 
drawn up on the basis of the bond and the inven- 
tory of the property is also pre])ared on the bflsis 
of the fiecree, can it be said^that the houses 
standing on the land would pass to the decree- 
holder or auction-purchaser. The auction- 
purchaser purchased one kind of specific im- 
moveable property and is he now entitJejJ to 
say that he has be(X)me the owner of another 
kind of specific immoveable property which 
happened to be there though he did not pur- 
chase it. It would be preposterous to tbitik 
that a valuable structure Vould pass with a 
piece of land wliich been given iif mort- 
gage foi‘ a petty amount. The result is that 
where only tlie sf>ecific land has*'been given in 
mortgage the houses wdnch themselves come 
under the category of immoveable property 
cannot be said to have passed with the land 
and as such the auction-purchaser under the 
mortgage decree is not entitled to lake delivery 
of possession of the ^and by breaking down 
houses. ’ • 

The conclusion is that decree-holder is ii-"'t 
entitled under Or. 21 , r. 8^ to take delivery of 
)K)6se8aiop by bi*eaking down houses if the" 
^decree is silent about it n<v is the certificated 
auction-purchaser entitled to do the* same 
thing unSer Or. 21, r. 9r)*where he has become 
the owner df the land only by purchase through 
auction the description of the property being 
specifc and definfte in the inventory attached 
to the writ of delivery of possession and not 
^embracing the house. 

Chandra Dhar, b.l., 
Pleader, 

• Ndtrakona, Mymensingh, 


LONDON NOTES. 

• f. 

(Fi^m our Correspondent.) 
iluly 6tli, 7th |ind 9tlf.— -Jiefore the same 
Board the»hearing was commenced of Maho- 
med 'Khalcel v. Lvs* Tdmrrics Lyannuisis. 
The Appellants are merchants in Madras and 
bibughl'the suit^agaiiist the C'oinpany 

and a man named Marret who* they contend 
was the Company’s agent in commercial tran- 
sactions t With tfie Appellants. Marred had 
tannery at l^uuticherry and had evolved a 
patent pro^cess for “ pickling V skins#- /The 
transactions in qiii'stion *H'(jre in regard to the 
purchase and ^ale of sheep goat skins 

which weie supjiliod tb the h'fencli (Tiovern- 
men^ during tlie war for ‘the needs of the 
army. The tijial diidgc made a decree for over 
a lakh and a half rupees, this was reduced to 
Jls. 80,000 by tlie appeal Court. , 

The afipeal, the facts in wdiicli are most in- 
volved, w;as opened at soipe length by Counsel 
for the ApjieMants; after f'ounsel for the Res- 
pondents I iad« commenced his argument, the 
Board intimated that Viscount Finlay would 
be unable, to pn^side after July 10th, as he 
w'ould he sitting on the liague Tribunal, and 
realising that the hearing would be protracted, 
it w'as adjourned iiritiF after tlie Long Vacation. 

Sir Geo. IjowndcH^ K. C. and Messrs, Ken- 
worthy Brown and Knrup for the A])pellantB. 

Messrs, A, M, Duiine, K. C. and Blanco 
White for the Eespondont Company. 

Mr. E. B. Baike^ for,Marret. 


July lOtb. A Bqard consisting of Viscount 
liORD Blanesbtooh and Sir John 
Edge and Mr. Ameer Afei dismissdQ the ap- 
peal from a judgment of the Calcutta High 
t^ourt in Md. AH Mamoojee v. Hoioeson Bros, 
The Appellai^t had entered into a bond as 
surety for a Receiver appointed in a mortgqiae 
suit. The flespondentsb ^ere the decree- 
liolders. The Receiver defaulted and the Re- 
spondents applied to enforce payment against 
the surety under sec. 145 of the Civil Proce- 
dure Code. • , • 

The Appellant opposed the application 
mainly on the ground that he h|d given notice 
of his revocation of the guarantee under sec. 
130 of the Contract Act. ^The HigV Court 
held that see. 130 could not%pply to a smety 
for a Receiver who had been appoirrfod by, the 
Court and that view’ is upheld by the Privy 
Council. 
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Messrs. L. DcGrmjihcr, K, C. and K. Bro^Jcn 
fov the Appellant, \ * • 

Messrs. A. M^Dunnc, K. r.'^'aucl Dourjlas 
McNair for the liespondent.^ 

The appeal was^ dismissed. , 

July i;i+h and 14th.— Before LonDs'JjLAMES- 
BURGH and ?)Aii'niN(} and HrfR JohN Edge, 
the appeal wal^ heard of Ram Rrolap Chama- 
ria V. Durga Prasad Chamari^. This was an 
appeal from the Benj 4 al^if>h (ourt»in a suit 
which had been ijistituted by the 4^ppellant 
for disBolutioii' of partnershij). After the suit 
had been filed tjlie partied executed a docu- 
ment referring’ al'* ihal^ters in dt^pule for settle- 
ment hy arbiiration. An award was made but, 
on beiu}^ filed in the suit ^objections were raised 
that it dealt wnth matters outskle the suit and 
atfeefed' the rights of persons wdio were not 
parties’ to the suit. These objections were up- 
held by the Courts in India. Judgment was 
reserved. .. 

Messrs. DcGruyLhcr, K. C, and Wallach 
for the Appellant. 

Messrs. Dunne, K. C. and Narasimham lor 
the 1st lles]x)ndcnt. j 

Mr. W. H. Upjehti, K. C., Sir Geo. Lown- 
des, K. C. and Mr. Narasimham for the Res- 
pondents Nos. 4 and 5. ’ 


July IGth, 17th, 20th and 2lHt. — The hear- 
ing was commenced before I jORds Phillimore 
and Blanbsbgrgh and Sir John Edcie of Sak- 
lat w Bella, an appeal] f/om the Chief Court of 
Lower Burma which raises a question of para- 
mount importance to the Parsi community. 

The Appellants aj*e three /nernbers of the 
Rangooir Parsi eolnmunity and are wor- 
shippers in a Parsi firf temple endowed largely 
by a wealthy Parsi named Bomanjee (lowasjee. 
The Respondent Bella w^as the daugliter of a 
J^anese Christian father and her mother 
was variously alleg^ed to have b^en a Parsi and 
an Eurasian Christian. She w^as befriended 
by Bomanje^ and in effect adopted by his 
Parsi brotlier Shapurji and the Nar^ot cere- 
mojiy was perfonned oii her bv a Parsi priest. 
Bella w’as present at the temple in 1915 
at an important ceremony and there was 
considerable mdignation on the part of a 
^tioil^ of the ^’orshippers •which resulted 
in^the filing of this suit. The trial Judge dis- 
missed *tbe Buit because the temple trustee 
was not a party, and the Appellants had failed 
to show^that Bella was not a Zoroastrian. The 


Chief Court held that the temple had been 
granted and endowed for the benefit of all 
Zoroastrians, wliether J^arsis or nut. 

The Appellants rely largely on the decision 
in Bombay in Sir Dinsha Petit v. Sir Jamsclji 
Jeejeebhoy , where the question of admitting 
a stranger into the Zoroastrian religion and 
the Pai-si community was very fully consider- 
ed (I. L. LI. 33 Bom. 509). Judgment was 
reserved. 

Mr. A. M.-Dumic, K. C., Sir G. Lowndes, 
A. C. andMr. A\ />. Raikrs for the Apiiollants. 

Messrs, bpjohn, K. (J, and IVarwick Draper 
for the IleBpondeiit. 


July ITth.-Iii Chandra Sou v. Kanhaiya 
Lai (Allaliabad) a|)plication ior special leave 
to api>eal was made by Mr. S. 1 1 yam. The 
original application was out time, l.eave 
wasgraiHed. ° 

Jn Beraniji N. Gamadia v. /A// Shiriuhai 
.Bonibay), Messrs. Dunne^ I\. (\ unA^Ramsaij 
applied ior tlie ttirtlier liearinjr of the apijcal 
1 lie suit related to the niort{?aj>e of a cotton 
pre«« situated in Hyderabad, Ueccan, and was 
instituted in I'JIO. It was part heard In the 
Prtvy (ouncil in 1916 and adjourned for a 
decision to be obtained from the Hyderabad 
' “'"■j; decision w'as 'obtained in 19‘23. 

‘ opposed. Leave was Kranted 

and the lurther hearing fixed for next, sittings 
unles'i the jiavties came to terms in the mean- 
time. 


.Tilly •ilst.-In Maharaja of llurdwan v. 
^nl.!^a Gopal Sitiha, Mr. PurikI, apiilied for 
special leave to appeal in (he above suit. 
Jjcave w^as refused. 

An application was made by Mr E R 
tlM io vary the ordef^ in Council iii Javoi, 
V. \VtU/>, 00 ag to include interest on the 
damages awarded by the trial Judge whose 
findings were restored by the Privy Council. 
Leave was refused on the gromid ,that the 
order was already,^ drawn up and no variation 
was desirable. 

Judgment was delivered in Muhabir Prosad 

diSieJ: ™ 

* G. D. M. 
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^orretj^onbetut. 

PROCLAIMED OFFExNDER ’ AND '‘PRO- 
CLAIMED PERSON.'i 

To ' • . 

*The EoiTOH, “CAurum Weekly NoTEy." 

SlB, 

There does tiot sccm to be an^r such anomalies in 
the provisions of the Cr. P. Code as have been 
discussed by Mr. Suail K. Mukherjee iij your last 
issue. , 

Sec. b7, Cr. P. Code, lays down cases in which 
proclamation may issue, and they certainly do 
cover cases of accused persons as well as wit- 
nesses. The Courts are bound to do their best 
to bring both the offenders and the witnesses be- 
fore them, for there can be no admini^ration of 
justice as conceived by the codes without either; 
proclamation is the last process to secure their 
attendance. The separate forms in Sch V make 
it clear So the words " proclaimed persons " 
are properly used in sec 87 and see. 88 instead of 
‘'proclaimed offenders ’’ * » 

Now without a restrictive clause as is found in 
sec. 45 (Si) (ii) proclaimed offenders ” wcmld 
certainlU^ mean all accused persons against whom 
proclamations have been issued. But the afore- 
mentioned clause restricts the meaning of the 
expression to persona proclaimed as being accused 
of committing offences under sec. 302,*1. P. C., 
etc., only. The sections, etc., have got to be Jitated 
in the proclamation, vide form IV, Sch o. *Thc 
persons volunteering to effect the arrest are 
presumed to know the contents of the proclama- 
tion. A witness proclaimed therefore cannot be 
treated on the same footing ^as the offender pro- 
claimed who comes within seA 45 (ii). ^ 

The form dues not the words " proclaimed 
offenders.’’ The persc»n peeking to arrest mu.st 
deduce the fact by applying his, mincl® to the 
contents thereof, just as a Police officer receiv- 
ing a requisition must judge for himself whether 
he can legally comply, vide sec. 64 (9). The 

statement of the time and place for appearance 
in the proclamation does not present any real 
difficulty; for in cpite of that, it has been held 
that a person again sii whom proclamalftu has 
been issued, is “in contempt and the Court can 
entertain no petition on their behalt until they 
actoally surrender.’' On parity of reasoaiing, 
there is no incongruity in a person arresting be- 
fore the j}ime mentioned has expired. It should 
*also be noted that attachment under sec. 88 
may also be made immediafely after the procla- 
mation without waiting fo( the expiry of the 
time. • 

Judging from the other clauses of sec. 54 it 
would appear that a Police officer may arrest with- 
out warrant only in cases of specified classes of 
seriotft offences. The Legislature cannot have 
nteant the authority under clause three to extend 
Jo all offences incl^jding the lighto/.t, simply on 
the ground of the accused absconding. Sec. 68 in- 
mts prjvate^ person^; with authority still more 
limited and hence P8wer,of arrest by private 


persons must be limited to offencoa referred In 
46 (2) (ii). 

Y(j\tm faithfully, 
SATiSH<.»t Ray Chowdhury, 

F ahilf Mymermvyh . 

t — 

IKebUtD. 

VVOODROFFJS A«D AmEER ALP’s^jAW OF EVI- 
DENCE Applicable to British*India, Eighth 
Edition. % tiir John Woodrojfe, Jlems. 
Thacker* ^Spink CS.^ Caktitta. ** * ■ 

This ^'ell-known treatise On' the Law of 
Evidence • l)y Woodroflfe anft Aaie5r Ali 
has now been thoroiighiy ^ revised by Sir 
John Woodroffe and ^the ••new edition oon- 
. tains much additional ii\atter * which* consi- 
derably enhances Jhe value of the work to 
students and • practising lawyer^. The re- 
markable feature of the book is its capacity “ to 
meet the wants, both of the profession and of 
tlie student.” Much that is iificessary for a 
))ractising*lav,yer is superfluous for a student 
and much thaf is needed for a student is not ordi- 
narily of miidll interest to a practising lawyer. 
Tlie autho?has succeeded, by a judicious sepa- 
ration of tile sujiject-matter, in re-aiTanging 
the commentaries in a 'my that satisfies the 
one without interfering with the wealth of in- 
formation which are" so useful to the practi- 
tioner. 

The Indian Evidence Act is the skeleton 
on which a well-developed body of the Jaw 
of evidence has been built up and it is a 
complete and compre^jeniive treatise on the 
subject. Tli^ sections on relevancy without a 
clear exposition of them is a hopeless task for 
a beginner to tjy *to understand, bdt the 
author’s lucid treatment 8f the subject, to- 
gether with a ipastejly in4roduction full of 
copious illustrations from decided cases such 
'as R. V. Palmar, R, v. Doneflan^ v. 
Richardson^ -will more than amply repay the 
labours of an* earnest stq^cjit, while a genel^l 
Und historical treatment of the subject, re- 
moves the dull and dreary aspect that invari- 
ably attaches to codified laws. * 

The author Hb spaaed no^ains to mak^ the 
work quite up-to-date in ewy resist. The 
cases in the addenda of the laat edition have 
been incorporated in the body bf the work in 
their appropri^ places and, important deci- 
sions from 1926 to 1924 ha^fbeen noted iti 
addenda of cases, ^ ♦ * * 

The get-up of this edition is all that con b'e 
desired* 
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^iCalouttA High Court. 

(Civil Afpellatb.) 


Nawab Niiz'*'tttud dowla Abbai Hugsain Khan ». BeuJ'^idho 
fiasRut Kiii. Joint dtcree-holdert^ Application bff dne/or execu- 
tion qf wnole dfcree •• • ..CCElVl 

REPORTS (Em Intfox.) 


Liability of one of several tenants df the land 
to be sued for fte whole rent — Other ten> 
ants known to the liindlnrd, if necessary 
parties. 

The question which came up for considera- 
tion before the Full Bench in Kadash Chandra 
Mitra V. Brojendra K. Chakravarti, 29 C. W. 
N, 108, was one of c^onsiderable difficulty, and 
the difficulty was, to oifr mind, largely due to 
the language of sec. 48 of the lildian Contract 
Act. That section expressly says that wlieu 
two or m^re personsPjjiake a Joint promise the 
promisee may, iij the absence of express agree- 
ment to the contrary, Compel any one or more 
of such joint promisors to perform the whole 
of tfie promise ; and the intention of the legis- 
firture is made clear by the clause»wlhch follows 
relegating the other ^int promisors to a sui^ 
tor contribution. Sec. 42 which deals with 
the devolutioti of joint liabilities on tl^J death 
of one of such joint promisors does not in .so 
maiiy words say that one of the representatives 
of a deceased joint proi^isor may be proceeded 
against singly en the same \vay, but that he 
may a|^)pears to follow inferentially from the 
language of sec, ^l^read with that of sec. 42. 


Now in the case before the Full Bench the 
interest of a lessee of land had passed by devo- 


lution aijd assignment to ^ number of |)ersons, 
and the first question that arose was as to tlie 
• nature of the liabibty af these persons. The 
three Judges composing the majority and 
Mukerji, J., were all agreed that thes(^. persons 
held the Jand as tepanfs in common and tlieir 
liability was joint and several— exac'tly what 
ili6 position of joint promisors and their repre- 
sentatives of those of them who are cfead lia.^ 
been made to be by secs. 42 and 48 of the Indian 
(Contract Act. So, if the principle underlying 
these sections apjdied to the case, the conclu- 
sion yievitably followed that “ a suit for rent 
is maintainable against some of the heirs or 
siiccessors-in-interest of a ^deceased tenant 
without bringing all the heirs or successors-iu- 
iflterest on the record — and that is what tlio 
majority have lield'^in the case. 

It is undeniable, however, that tlie appli- 
cation of this rule to suits for rents against 
some of tho tenants in occupation must in most 
cases lead to anomalous coiise(|uences. It is 
imjx)ssible not to agree with Mukerji, J., 
that tlys presence of the othen tenants is neces- 
sary, amongst other reaf^bns, for determining 
whether the liability wdiich is primd fade joint 
is joint and several, for protecting the Defend- 
ant from being made to pay what may have 
already been paid by the others, for safe-guard- 
ing against the eveptnality of his being defeat-* 
ed inaa sui(, for contribution, as the co-tenant 
against whom a Ruit-*/or coritribution is brought 
will not be bound by tlie result of the earlier 
suit, for preventing conflicting decisions as to 
the character and incidents c?E the same tenancy 
being arrived at in different suits. This^'being 
80 , one understands the inwardness of the 
view of the majority, as expressed in B. B? 
Gbose, J.’s judgment that the tenants in the case 
in question may be takeg to have fmpliedly 
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promised to pay tlie rent jointly within the 
meaning of sec. 43 of the Contract Act and of 
the opposing view of iMukerji, J., that the 
liability arose oht of privity of e^ate and not 
on account of a joint promise to pay, express oi* 
implied, so as to attract the application of 
sec. 48 of the Contract Act. 


As we have said, if secs. 42 anfl 43 of the 
Indian Contract Act had been gut of the way, 
we would have no hesitation in agreeing witli 
Mukerji, J.’s .soluttbii of the question, viz., 
that the Defendant would have a right in such a 
case to insist on tITe Plaintiff making all the 
tenants known to be tenants of the holding 
Defendant in the siiit^ the suit being liable to' 
dismissal as wrongly constituted on his failure. 
We would agree with him also that the suit 
would not fail merely' because tJie remedy 
against the added Defendants may have l^pen 
lost b}^ lapse of time, and that a decree even- 
tually obtained in the absence of all the ten- 
ants would not be a nullity but would not 
(and in this the majority agree) operate as a 
rent decree under Chap. XIV gf the Bengal 
Tenancy Act. But secs. 42 and 43 the 
Contract Act appear to us to be very much in 
the way, and our deliberate conclusion is that 
they have gone too far in their departure frpm 
the rules obtaining in England, and stand in 
need of amendment on the lines laid down iii 
the judgment of Miikbi'j-i, J. ^ 


UNDER-RAIYATS, 

In our previous article published in this 
volume at pp. 127-128 (Notes portion), we 
indicated how under-raiyats may acquire a 
right of occupancy ia their tenancies. It was 
also pointed out that though they^iay acquire 
a right of occupancy in their tenancies, still 
they are no better than under-raiyats and that 
saving the provisions of sec. 49 of the Bengal 
. Tenancy Act, all the other incidents of under- 
raiyati tenancies will apply to their tenancies. 

Now, what are the keidents of such ten- 
ancies? Is the occupancy right of an under- 
raiyat heritable? In the iigjit of our above re- 
mark, it may safely be said that such a right 
is nift heritable. According to the view ex- 
pressed by Das and Adami, JJ., in 75 I. C. 
• 427, such tenantSfdo not acquire the status of 
occupancy raiyats. Consequently, Chap. V of 
the Bengal -Tenancy Act cannot apply to such 


. tenancies. Chap, VII of the same Act deals 
*^v^th under-raiyats. cThere w no provision 
similar to that of sec. 26 in fe’hap. V, regarding i 
heritability of under-rjiij^ati tenancies in Chap. ^ 
VII the Act. So, if an under-raiyat having 
a right of occupancy iiT Ill's ^tenancy dies?, his 
heirs have no right, apart from = custoni or 
ukge, to inherit the same. And It was so held 
by Greaves and Cuming, JJ., ^"overruling the 
decision of B. 3- Chose, J., in a recent case 
reported in this volume at pp. 733-38.*'* 

But how are we to ascertain the existence of 
such a custom or usage? A cluO to it Wds hint- 
ed at by the Revenue Boar^ in Rule 341 , p. 98 
in the Board’s Manual^ 1905, Part II, Chap, 
111, which we quote below : — 

• “Dccupancy rights are most cominonly ac-* 
qiiired by . iin^r-raiyats in cases ^where they 
liave reclaimed lands by tlieir own exeitions, 
or have occupied their holdings for a long 
period and been allowed by the ^superior raiyat 
to erect 'homesteads, dig* tanks or plant trees 
on them. Where in such or analogous, cases, 
occupancy rights have been acquired by under- 
raiyats, the occupancy right should be duly 
recorded. * Whgre the local custom or usage is 
doubtful or is opposed Ao the acquisition of 
occupancy rights, no entry regarding occu- 
pancy rights need bd made.'- 

Whether heritability is an incident of such 
custom or usage, is to be ascertained as a 
matter of fact. Tt ig a question of fact-And 
not one of law. Tn many localities, we find 
that there are different grades of tenanta under 
under-raiyats such as “ darkorfadars,'' “ dara- 
daHiorfadars and so on and that under- 
raiyati tenancies descend from father to son. 
Landlords do not object^ to such descent which 
gradually becomes customary or sanctioned by 
usage. 

Now, suppose the holding of a raiyat m sold 
in execution of ■ a rent-decree against him. 
Will the puithaser of tfee ^holding be entitled 
•to annul, by a notice under sec. 167 of the 
Bengal Tenancy, Act, the interesj} of an under- 
raiyat Vith a right of occupancy under him? 

It may be argued that according to the^i^iew 
expressed in 75 I. C. 427, the tenants 
status being 'that ef an under-raiyat, his 
interest is liable to annulment. But that 
is not so. Sec, 160 deals yith protq^ted in- 
terests and cl. (2) of the saAe makes *^any 
right of occupancy ” a protected interest. So 
we see that the interest of an under-raiyat with 
a right of occupancy is not capable *of annul- 
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merit by a notice under sec. 167 oi the Bengal * 
Tenancy Act. * ^ a ^ * 

Now, we (Come io the question l>f transfer- 
ability of imder-raiyaii l^nanwes. Sec. 85 of 
the Bengal Tenancy Act restricts tlffe gr?»nt ot 
sub-hases by raiyrts to* a yi^riod not exceeding 
nine years That section has, therefore, r |0 
application ta'^ind^r-raiyati tennnoies.^ Under- 
raiyats can grant permanent sub-leases. It 
was so held in 18 V, W. N. 88*2. The prin- 
ciple laid down in this ruling was followed in 
the case reporter! in 19 C. W. N,. 1110. 
These sub-lpssees and their tenants, if any, 
are all nnder-raiyat. as is evident from the 
definition of uruleTL^raiyats. According to the 
definition in cT. cd) of sec. 4 of the Bengal 
Tenancy Act, under-iaiyat^ are those who^iold 
their tenancies “ immediately lyediately ” 
under faiyats. 

In thc^case of an out-and-out transfer, it was 
laid down in '20 C. L. J. r)4lS, that where an 
under-i^iiyai transfers^' his entire teniiicy to a 
third pa^-ty, and there was no piwf of payment 
of rent or of any airangemenf ftiade^ 'to pay 
the rent, and thus there was relinquishment of 
the holding, the landlord was GtJititlcil to khas 
possession. 

In 18 C. Tj. J. 262, it was laid down that 
the provision of th®*.BengaI IVnancv Act con- 
templates that an under-raiyat may, under 
certain circumstances, acquire an lK*cu])ancy 
riglit* If he does So, such right may be trans- 
ferable by custom or usage. But there is no 
authority for the proposition that the interest 
of an undej-raiyat is ipso facto W^ansferable. 

An iindcr-raiyat acquiring a right of occu- 
pancy in his teiiaricv,^till being no better than 
an under-miyat, wilt He subject to the opera- 
tion Under sec. 48* of tlij^ Bengal Tenancy Act. 

Tliere can be no Commutation of rent in kind 
payable by an nnder-raiyat though he may ac- 
quke the right of occupa ncy ' in kis tenancy. 
TnSre is no provisipr^ for* commutation in 
Chap. VIT of the Act. So, according to the' 
ruling reportec! in 25 C. W. K 417, the, order 
of a Revenue Officer for commutation ol rent, 
wherg the tenant not an occupancy raiyat. 
is without jurisdiction. 

M4;rHuRAXAtH Haldar, b.l., 
Bagrrhat. 


INTEliPRETATlON OF SEC. 162, 
CRIMINAL PROCEDURE 
CODE. 

Few amen;!ments have'*given rise to so much 
controversy as the re-drafting of sec. 102 of ihe 
Code of Criminal Procedure by the Amending 
Act, XVlIl of 1923. The Select Committee 
wrote as follows : — “ The amendment ol sec. 
162 has be^ discussed great length by the 
Committee. It has been tha subject of amend- 
ment beforp and of const|p|fc difficulty in the 
Courts. We therefore ji^ose to re-cast the 
•section. 

It miisi be acknowledgecl with regret, how- 
ever, that whatever other merits may or may 
'not be claimed on behalf of the re-constituted 
section, it has not succeeded in removing the 
difficulty of the Courts. 

The nevf section runs as follows No 
statement made by “ any person ” to a police 
officer in the course of an investigation, under 
this chapter, shall, if reduced to writing, be 
.signed by the person making it ; nor shall any 
such .statement or any record thereof whether 
in a ))olice diary or otherwise or any part of 
such’ statement or record be used for any pur- 
pose (save as hereinafter provided) at any in- 
quiry or trial in respect of any offence under 
investigation at the time when such statement 
was made. 

Do the words “ any jierson ” used in the 
section 'include an acc^ufed person who makes 
a statenaent before the police in the course of 
an investigation? The words are certainly 
wide enough in their import to include an 
accused person as well as a witness, liut if 
tliis view is accepted, sec. 162, Cr. V. Code, 
would override and render migratory the provi- 
sion of dec. 27 of the In dim Fjvidence Act, 
wliicli provides that “ when any fact is depos- 
ed to as discovered in consequence of informa- 
tion received from a i)erson accused of any 
oft'ence in the custody of a p<dice officer, so 
much of such information, whether it Amounts 
to a confession or not, as relates distinctly to 
the facf thereby disc^j)vered , may be proved.” 
Hec. 162, Cr. V. Code^, would however exclude 
such statements simply bec,aiise they are made 
to a jolice officer ifi the coursae of an investiga- 
tion. J 

The anomaly may be removed ‘by holding 
that the words ” any person/’ in sec. 162, Cr. 
P. Code, lefer to witnesses and not to accused 
persons. Authority for this view piob- 

ably be derived from the warding of sec. 161, 

223 . 





ccxxiv TUE CALCUTTA 

• 

Cr. V. Code, which empowers certain police 
officers to examine orally ** any person ** siip- 
p6sed to be acquainted with the facts and cir- 
cumstances of the ca«e. Th'e marginal note 
to the section shows that it refers to the ‘ ‘ exa- 
mination of witnesses by the police.” It is 
clear therefore that the words “ any person ” 
in this section refer to witnesses an^ not to 
accused persons. ^ • 

Jn Queen- Empress v! Jadah Das, 4 C. W. 
N. 329, the Calcuij|u High C'ourt remarked on 
the impropriety olpie police in taking down 
the statement of an accused professedly under 
sec. 101, Cr. J^. ^ode, as preliminary to his 
arrest and }X)inted out that a statement under 
sec. 101, Cr. P. Code^ wm* intended to be'* 
taken only for the purpose of obtaining evi- 
<Ience. 

Ti may be argued fron^ this that^lhe words 
” any person ” are used in sec. lOi, (V. P. 
in the same sense as in sec. 101, Cr. P. CMe, 
that is'to say, as referring t/p a witness and not 
to an accused j)erson. Tt must be remembered, 
however, that the marginal note of sec. 161, 
Cr. P. Code, has not been reproduced in sec. 
162, Cr. P. Code. The note is no doqb^ ex- 
planatory of the words used in sec. 161, Cr. P. 
eWe, but it cannot, logically, be used to inter- 
pret any other section of the Code. 

The legislature ought to signify clearly whe- 
ther sec. 162, Cr. P. Code, is meant to repeal 
sec. 27 of the Indian'^. Evidence AettP Huch 
parts of a confessional statement as Icid to tJie 
discovery of incriminating facts^, as also state- 
ments made to the police by an accused person 
which are not cjf an incriminating nature }ia;ve 
always been held to be admissible by all the 
High Courts. If sec. 162, Cr. P. Code, applies 
to the statement of an accused pe?'son,»the law 
on the point must b'S held to have been entirely 
changed. • 

In a very recent case, JJmer Duraz Mvnshi 
V. Emperor, 86 Ind. Cas. 410, the Court of the 
Judicial. Commissioner at Sind has held that 
the words ” statement of«any person ” in sec. 
162, Cr. P. Code, do not refer to the statement 
of an accused person in w^spect of whom an in- 
vestigation is being held by the police. It 
would be interesting to know the views of the 
High Courts on this important point. 

5USTL KiTMAtl MUKHARJI, 
Sadar S. D. 0., Noakhali. 


WEEKLY NOTES. fVoL. XXIX: 

(Eottuponbrne. 

THIS AGE 6f consent BILL: 

To , ' * 

Th5e Editor, ” Calcutta Notes.’ 

Sm. ' s. 

I have beeiv noticing an^inor^iinate amomu 
of jubilation in that section ol^the public press 
which professeSi to hold advanced vjews on 
social afrfd religious^ matters over the’* passage 
in the Legislative Assembly -of the Bill raising 
the age ot consent in the caseRif married girls 
to 13 and unmarried girfs 14 by the thump- .* 
iug majority <d 84 to IJ iim\ Ihe re])ort of the 
proceedings in the Assembly Wi tlic papers 
^h()V/s abundantly that inost of this majority^ 
have beei%^pa4ting tnemBelvos incontinently on 
the back for making what they imaging to be 
a Jieroic stand against the forces^of blind 
orthodoxy and unreason. If fins represents 
in any degree the normal mentality of^he so- 
called, advanced section of the community, J. 
feel coTy^raihed to say that that section must 
be singularly lacking in the practice of in- 
trospection. fio far as the raising of tlie age 
of consent to 13 of marw$d girls is concerned, 
it will remain as much a dead letter as the age 
of 12 has been. The abu»e of child-rnarri-. 
age — ^for abuse it is — needs dealing with by 
direct frontal attacks 'and not by diplomatic 
manoeuvrings which serve only to lujLthe 
conscience of the community and thereby re- 
tard I’eal j)rogreBs. JVlmt is needed js the 
raising of fbe legal age of marriage for girls 
and not the age o^‘ consent of such girls after 
they are marritid. But our advance-guards of 
the press and the Legfi^itive Assemblies ap- 
parently lack the couri^e to»hit even th(? most 
palpable of abuses in the eye for feai* of I’ousing 
the demon of reaction. They no dfudd- flatter 
themselves ithat by simjdy registei ing piems 
wishes in th^ form of st^tijtes which are l)o\md 
to prove dead letters, mey are yet making 
solid progress io the direction ^of educating 
public^ opinion. This must be* sheer self-de- 
ception. Wrong tendencies whether indivi- 
dual or communal can never be effectively con- 
trolled by sucla cheap make-believes. They 
have to be fought down, if at Jll, directly b;; 
ranging the 'moral forces of tlie odmmiina 
mind consciously against find making then 
prevail over such tendencies. ?rhat% was th( 
method of our Rammohun Hoys and Vidy? 
sagars, and that should be the method 
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Kniglits of our Legislative Asseiiiblies out to, 
bring succour to the helpless and the oppressi^® 
There may, if tl«* direct methodibe adopted, 
be a reaction in the^lftrst instance due to un- 
reasoning fear. But the penduliim^will^swinj^ 
bacl^ witli all the greater fon^e after a time. 
To place a measure like fhe Age of <’onsenl 
Bill on the ".atiite lK)ok'is npt lfgis*l{ftJon Itiit 
just playing at legislation. 

Voyrs, etc., 

N.4r:ERj)U.\ NA'm*(«iiiosE. 

Vakils’ riil)rnrv, 


To , . 

l^jDiTrjR^ “ Calcu'^ta Weekly Notes.*’ 

33eau'‘H]u, 

In^Jssue i\o. 42 of the Calcutta Weekly 
Notes (last niiuiher) ] find an article with the 
heading “ Jurisdiction of (’ivil Cpurt to pull 
down huts when giving delivery < possession.” 
The article juirports to be contributed by Babu 
Kamcsh Cliandra Dhar, B.Ij., TleaUer, Netra- 
kona. A very sensational casf rec/*ntly arose 
in the Siib-T)i vision *^1 town of Netrakona in 
connection with the pulling down of tfie judg- 
ment-debtor’s he^s by* an auction-purcliaser 
inmiediately on his getting delivery of j)Osses- 
sion under r. 95, Or. 21, C. P. C. it is alleged 
the man whose huts were pulled down 
a peon of the Snb-Divisional IMagis- 
rat. e’^ (Ourt and tlie (;pnduot of the Suh- 
)ivyiHional Officer, in conncctijsn with the 
•rj^minal proceedings that arose, is imjjugned 
the auction-])nrchasef. , Babu Kaniesh 
IFliaiidra •Dhar, it appears, was a pleadhr en- 
caged oj\ behalfcof the prosecution in the said 
fcase at Netrakonif. ''The case has been trans- 
lert^d by the Additional Magistrate *to his own 
Kle and it is pending there. /The accused 
il^ved tfie Sessions jjJ udge for reference to 
th^ High Court f(fr quashing the proceedingFy, 
aim it was heard yesterday. The issug/in 
wmich the article in question appealed was 
recS^ved liere the day before. 

I think* it is very* undesirable that a party 
whb has to argue a law-point in a case svb- 
judice should first air his views through his 
ple^defs, in law journals, ^nd it is equally 
lu^^irahle thaf^ a highly • respectable law 
loBknalJilce Ihe Calcutta Weekly Notes should 
throw it(? columns ojien for such a purj^se. 
Tie article i« apparently an inspired one. 


, However it is evident that the ^riter of the 
. said article has made a very fx)or study of the 
law which he professes to write upon. 

^ Voiirs .sincerely, * 
IfOlJlES ( 'handr\ Bhatt\c’11\r\ v\, 

Pleader, huiqe's Pouri, 
M umcmimjli. 

10-9-25. 

^oTE.— 1 1* tin; taels nve na staic'fl above avo aineen'ly r^- 
fti-et, that, the ihtiele in (|ueati0AAas at all published iii our 
eoIiminB. When snob artieli'S are sent to u.h it is imdorslood 
that they do not folate to matters Mth-judir^, Wo nceept 

such eontribi>ti()n8 relying o,, th»^d fai^ of our eorres. 
poiidents who are all lawyersAllPife reijiK'st our renders not 
lo send us any contributions wbii>h mnv diret^ily or indir(*et- 
ly ndate to any innttor pendi-y^ in a Court of lavs.— Ki 
C. W, N. ■ ’ 


lltbittDs. 

TitK CofUT Act and iiii.; Si rrs Vm.cv- 
tion A( r. Ilij .i;. A'. m,],^ 

Soiond F.drhou: I'UiKtcrx Ijinr lloiixr Luir 
t'nbhshrn, /A, Cidh'fic Sqmirr. i'ldndUi, 


That a second edition of this vvutk should 
have been called for lu so short a time is uol 
at all surprising, since, Mr. Basil’s eonuneii- 
tarTes have proved themselves far and out tlie 
most well-arranged and the coinploiest 
amongst all those lhal have a[)peared since the 
piovincial legislatures took to amendiug the 
Court Pees Act fcti* revenue purposes.*^' The 
case-l*'vv and the rules have been brought up 
to datt .and for this jmrpose as also U)r purposes 
of leMsion Mr. Basil has made tli<‘ fullest use 
of%hc experience tlial his vNork as Stamp He- 
IKjrler to the Calcutta High Court has brought 
iTim from day to day. Besides the text of tlio 
inain Acts with the commentaries, the various 
Prouncial Amondnients and all the rules fram- 
ed for ap})lication m the several ])rovinces in- 
cluding tliC) deductions and reversions sanction- 
ed hv the Central Government are incorporated 
JM the hook. The lx>ok is as Jmndv and well 
got-up as one may wish it in a manual wdiich 
18 required lor eon^stant leferenoe. 


The St.uip Act (ir 1890). By S 
hofluri Rangachamr, B.A., B.L, Second 
Kdition, 1925. ,Prinfcd and publkhcd by the 
Laic Pmvfntg House and ihe Lawyers Com- 
panion Office, Madras, 1925. 

Tins edition of the commentaries brings the 
legislative changes bearing*on the Act and thei 
case-law up to the end of March ]925 and 
the Stamp Bides piiblishe^l jiy the * Govern- 
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moiit of India so late as in May last have also 
been duly incorporated in the compilation of 
repealed Statutes, Rules and Notifications 
which are appended to the tyiiunentaries and 
form nearly a third ^f'the book, ^liis edition 
of the Stamp Act is about the most up to date 
available at the present moment. The texts 
of the main Act and the Jhovincial Amend- 
ments are also ^^iv^^the alterations in the 
former made by the Iwfer l)eing referred to in 
notes apj>ended to the text of fhe main Act and 
by reproducing- theJ||||ksof the-Amendiiif? Acts. 
This is followed text of the main Act 

with the comrnentallfes. Tt Is a most exhaus- 
tive^coinpilatioii of all that one needs^’to know 
in connection N\'ith tlie law of stamps and Is 
bound 1o i>rove most viiiiiahle as a book of 
ready reference. 


C’OMMBNTAKIKS ON THE USURIOUS LOANS 
(X uE lyiH), with a complete exposition of the 
Law of interest in Jiriti^h India. ^2/ R- 
lianiaiiatha Aiydfj /L/1., B.L. Second Edi^ 
tion: We Modras Jjdw Jouuud Office^ Myla- 
pofe^ Madras, 1926, 

This work is a treatise on the law of iiAerest 
first and a oouimentary on the rsiirious Loans 
Act afterwards. The latter indeed is relegat- 
ed in an appendix of 40 pages, whilst near]) 
three hundred jiages are devoted to an examin- 
ation of the law relating to interest utgler R3 
chapter headings. The Introductory jiThapter 
goes deeply into history and even preAiistor). 
Mr. V. Ramanatha Aiyar is a most ])ains- 
taking commentator of law books and his in- 
dustry is only ecpialled by the wide range of 
his explorations in and in relation to the sub- 
ject wliich for the time interests him. The 
profession will without doubt profit by'nis in- 
dustry and research in connection with the 
present subject. 


(V)MMENTARIES ON THE rROVINCIAL SMALL 
Cause Courts Act. liy P Ilamanatha Aiyar. 
B,A,, B.L. The Madras Law Journal Office, 
Mylapore, Madras, 1925. 

Unlike the previous work the present is a 
commentary on th^ statute ii) question in the 
orthodox style, texts of the sections followed 
by ca&-notesMnd commemis. But in the usual 
style of Mi'i Aiyar’ s compi|ations, the notes 
ftne exhaustive and 'well arranged — so much so 
that the book will, we expect, hold its own 
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, amongst the most of other commentaries on 
Cliis much-annotated , Act. 


. The Indian EviDEjrcE Act. By Suhodh 
Chandra Lahiri, M./\.„ p.L'T Bay and JUy 
Chowd}\ury. Collcyr Street \]lmkct* ikdeutta. 
Plaice P.s. 2-8 • 

We like this fittle book, which is really 
smallei' and bigger than it looks. Bigger, be- 
cause it is annotated, (lie references ^3 cascs. 
being abundant, but the notes are not coni- 
inentariCH but brief memorandum. Ir these 
com mental y-rid den times, one ’ feels the 
necessity of compilations lite^tlu^se and grate- 
ful to the author who h.is* fhe^*' (‘ourage ahd 
capacity to he brief witl'oiit being unintelli- 
g’ible." ii* 
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CALCUm HIGH COURT. 

— * 

deoisioiiB not Fot roportMt 
(Tlie Important mam to bo hilly roportod herooftor.) 

CIVIL APPELLATii JumsDicTiON. Before 
W.ALMSLEi AND MUKEROI, JJ. APPEAL 
PROM Order No.^ 402 19-2d. NAWAB 

NUZHATID-DOWLA ABBAS ilUS- 
SAI X ^ KHi\N , J udgnierit-debtor , Appel- 
lant V. BKNI MADHO BAS AX T 
and ors., Decree-liolders, RespondCj^ijg " 
The doth June 1925., 

Civil Procedure Code, Or. 21, rr. 11 
16— Joint dccrec-hiilder^-Applkation by 6,^^ 
for execution <i)j whof^evree— Omission j-q 
state the names and interests of the other at. 
crec-holders in application, if'^fatal — Notice 
other decree-holders, if obligatory — CourV^ 
duty to s^emiard the interests of other "'Wj 
crce-holders\ . L 

^ The appeal arose out ten applicatioD fil^ 
in the Court of the Subordinate Judge, 

Cote a^ Alipur dn 11 th April 19i22 for ex^y. 
tion of a decree of the Privy Council pass^in 
favour of one Prince Naubeg ‘Mirza and otl%rg_ 
By assignment^ or 4<^folution, the deceee^ 
holder’s interest passed into the 4iands of seve- 
ral persons as follows : — A ten annas share Vag 
sold to Mehdi Hossain who% his tufa 
four annas his ten apnas to one^Xida^^dUiap. 
Lai, which shaire on the latter’s deaffi 
to his beii's BenisMadbo and Bgsant ^i. Tbs 
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fiix annas share remainin^^ with Mehdi Hos- , 
devolved oa hie d^atij on his widow Hat-* 
^dari BejjUm his tiv*o daujjfiterff feakia and 
,?5aiba B^ulf and so/is Nazir Hos- 

aain and Ab|d Hq^win. * The tw^o and ^ half 
a|[inaf share oF H^idarf /akia Be^um 

And Taiba Be^niin vested in tl^e said* Beni 
jliadho ancr Basant Bai as aj^ni^iisfrdfbrs to 
^eir estates.* Kazir llosaaiu and Abid. Hos- 
dlin w*ere declared. insolvents ^nd their three 
«nd a lf^lf*aunas share vested in oii^tBrabhu 
Doyal Ka%to^'*t thfc Keoeiver in Insolvency ap- 
pointed by (.’pui-t. The six annas sl^^re of the 
decree which jemairjefl after ih^ assignment of 
ten annas to MeMi llossaiii devolved on Sul- 
tan Hflssain. '’Alirzff, * Akl)tiri Begum and 
»l)elband I3t.gum. Wie* jmplicdtion for e^eciu 
tion was made by Sultan^Hossain Mirza. In 
the applicatfon, the name of tl]e ' executing 
decree-tifc)lder and those of Beni Madho and 
Basant J?lai aftd also of Nawab Delbaiid 
Begiul^and Nawab iU<bari Beguiv* v^re men- 
tioned ,^ut it was not stated . 4 ^ tier BeiJi 

Madho and Basant Eai were theWi a^^^^minis- 
trators to the estates of Haidari Begnm, Zakia 
Begum and Taiba Begum or hejjrs of Lala 
Mohan Lai. The|pnames of Nlazir Bossaiu 
and Abid Hossain, the insolvents, that of 
. Prablui Doyal Rarf^gi, the Receiver in Insol- 
vency, were at all mentioned in the application. 
The application however purported (sa^be under 
Or^l, r. 15 of the Civil Procedure Code for 
the oeneht of all the decree-holders. Applica- 
tions yere subsequenily^ade by Beni Madho 
and Basant Rai and by Irabhu l^yal Rastogi 
disclosing the shares and interests held by 
them and the severaL^paAtiqs in which they 
held then^ The ji^ment-debtor objeefed to 
the application proceeding qn the grounds 
inter alia that the«app®?<i:tibn was defective in 
j[pnji,.that notices hw ioS'begp i^ed to the 
other decree^holdocaand that thj^pplication 
viag* barred- by limit|^on. All the objections 
having been overruled by the trial Court, the^ 
judgment-debtor prefer!^ thjs appeal^ ” 


Held — That the omission on the part of the 
applying decree-holder to state in the applica- 
tion for execution the names of all the pcj’smis 
interested tiie decr^ was* not such a de- 
fect as haying regard to |||e lequiierpents of 
Or. *21, r. 11 invalidate tne execution proceed- 
ings. The names of tbi^ narties to the , decree 
have to be stated iindj^ rule so that^ there 
may not any the inattef of the 

identification of tJie diBKA respect of which 
execution is sought, quite true that 

it-hen an • application :|||Me under r. 15 by 
one of the decree-holdenH^p execution of the 
W'hole (lec?*ee which has bJRli passed jointly in 
favour of* himself and others, the Court has 
^ot to pass propey^dersr in order to protect 
the iiiterests of alT* the decree-holders, hut it 
is not a])Solutie]y necessary that the names of 
all the decree-holders should he given in the 
exeentien ‘petition by the executing’ dccree- 
hoWer. 

As to notice to the other dccree-hoftlers, it 
is not obligatory bn the C'ouj't to issue such 
notice. It is in the discretion of the Coini; 
whether or not notice should be given to the 
other decree-holders before making an order for 
exe^iifion under r. 15. In the present case the 
other decree-holders having subsequently come 
in and given their consent, there wiis not 
reason for apprehending that theHv interests 
had not been proptlrly safeguarded, and the 
defect ,yf any, was not jjich as would invali- 
date thn proceedings. * 

A.s to limitation , the objection was untenable 
in liew of the fact eMablished by the evidence 
th{\^ there were successful applications for exe- 
ctrt-ion in 1906 and 1914. 

Messrs. BimaJa Charon Deb and Tarukeswar 
Nath J^itra for the Appellanf. 

Messrs. Atnarendra Nam Dose and .4. S. M. 
Akron for Mie petitioning decree-holder. 

Mr. Nagendra Nath Chose for Beni Madho 
and Basant Rai. 

N. Cr. ^ Appeal dismissed. ‘ 
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